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PRBRFAOR. 


This work embraces the statute law and codes of the State of Washington, 
as now existing, including all acts of a general nature passed at the fifth 
biennial session of the legislature, of 1897. 

The statute law has been arranged in titles of broad generic significance 
with the purpose of establishing a logical and systematic order for this branch 
of the law, while the codes have been substantially continued in the order of 
arrangement as found in former publications. Commencing with the statute 
law, the sections are numbered throughout the entire work in one series, 
leaving several blank sections between each chapter or article for the con- 
venience of future legislation. The matter contained in the code of civil 
procedure, probate, justice’s and criminal codes has not, for the most part, 
been difficult of logical and harmonious compilation, and it is believed to. 
present a fairly well codified system for this branch of the law. The statute 
law has presented many perplexing problems touching conflicting, superseded, 
obsolete and repealed provisions, and where the validity of a statute or any 
part thereof is in doubt, it has been deemed best to retain it, without hazard- 
ing the possible omission of laws in force, although the result may be ever 
so obnoxious to a general codification. 


Following each section is given a brief historic reference to the legislation 
affecting the same, from the first territorial session of February 28th, 1854, 
to the last biennial session, of 1897, in chronological order; also a comparative 
reference to codes of other states possessing like provisions." This reference 
clause has been prepared with much labor and care, and will, without doubt, 
meet with grateful favor by the lawyer who desires to trace our laws to their 
original sources. 


An effort has been made to bring all inter-dependent matter together by 
means of cross-references, immediately preceding the annotations under the 
section. The value of such reference table is apparent in a compilation of 
laws which have never been systematically codified. 


The territorial, state and federal decisions have been carefully annotated 
and placed under the sections which they interpret. These notes have been 
given with the view of stating, concisely, the- point or points adjudicated under 
the statute in each case; and in stating the principles enunciated, the cases 
themselves have been consulted rather than the syllabi, and while great care 
has been taken in their prepgration, it is not intended that they shall obviate 
the necessity of reference td the cases themselves for a full understanding of 
the law as declared, but to operate merely as a guide to the practitioner. Where 
they have been deemed pertinent, without over-incumbering the work, notes 
of decisions of other courts have been subjoined interpreting like statutory 
provisions in other states. 


The constitution of Washington is exhaustively annotated and indexed 
and comparative references given to the constitutions of all the other states 
of the Union. A separate and complete index to the constitution is given in 
connection therewith. 


The index to the codes and statutes has been prepared with great care, 
recognizing its importance as a means of casy access to the various provisions 
of the law, and it is believed that with its comprehensive scope and abundant 
cross-references that no feature of the law should escape the practitioner. 

A table of sectional references from Hill’s Annotated Codes and Statutes 
to the sections of this work is appended. 
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GENERAL STATUTES. 


TITLE I. 
OF DIVISION OF STATE-INTO COUNTIES. 
CHAPTER I. Or BOUNDARIES OF CountrEs tide ; i ; 1 
II. Or CHANGE oF County LINES’ em.. ' i 36 
CHAPTER I. 


OF BOUNDARIES OF OOUNTIES. 


[For boundaries of the State of Washington, see Const., Art. XXIV, § L°., . 

Existing counties recognized as legal subdivisions. Const., Art. XI, §L < =~. 

Washington Territory set off from Oregon, see Organic Act, § 1898. aoe S 

Section 1952, Organic Act, continued in force the laws of Oregon in Washington Ter- 
ritory existing prior to March the 2nd, 1863. These laws were repealed by the act 
of January 31, 1856. (Laws Washington Ter., 18%, p. 7.) 

The county boundaries existing at the time Wash. Ter. was severed from Oregon 
remained the boundaries thereof until altered by subsequent legislation. See 
Barton’s Hand Book 1898-4, p. 144-162. 

Counties formerly existing.—Boise, (L. '6, p. 3); Ferguson, (L. '63, p. 4); Idaho, (L. ’@, 
p. 3); Missoula, (L. '61, p. 7); Nez Perces, (L. '62, p. 4); Shoshone, (L. '62, pp. 4, 13)] 


21. Adams County. 
Adams County shall be and consist of all that territory of Whitman 


County bounded as follows, to wit: Beyinning at the northwest corner of 
township fourteen north, range twenty-eight east of the Willamette Meridian; 
running thence north to the fourth standard parallel; thence east to the 
Columbia River guide meridian; thence north to the fifth standard parallel; 
thence east on said parallel to the line between the ranges thirty-eight and 
thirty-nine; thence south on said line to where it intersects the Palouse River 
in township sixteen; thence down said river to where the line between town- 
ships fourteen and fifteen crosses said river; thence west on said line to place 
of beginning. [L.’83, p. 93, §1; 1 H. C., § 1.] 


í 


g 2. Asotin County. . 
All that portion of Garfield County situated within the state of Washing- 
ton, and included within the following limits, shall be constituted and known 
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as the county of Asotin, viz.: Commencing at a point in the channel of 
Snake River on the township line between ranges forty-four and forty-five; 
thence running south to the northwest corner of section thirty, township 
eleven north, range forty-five east, of the Willamette Meridian; thence west 
six miles; south one mile; west two miles; south one mile; west one mile to 
the northwest corner of section three in township ten north, of range forty- 
three east, of the Willamette Meridian; thence south eighteen miles; thence 
west three miles; thence south to the Oregon line; thence east on said line 
to the mid-channel of Snake River; thence down the mid-channel of Snake 
River to the place of beginning. [L. 783, p. 96, § 1; 1 H. C., § 2.] 


? 3. Chehalis County. 


Chehalis County shall be and consist of all that territory commencing 
at the northeast corner of Pacific County; thence west to the sea coast; thence 
northerly along said coast, including: Gray’s Harbor, to the mouth of Queet’s 
Creek or River; thence east thirty.six miles to the northwest corner of Mason 
County; thence south to the wOrtheast corner of township number eighteen 
north, range seven west; -iapnce east fourteen miles to the southeast corner 
of section thirty-two;, if township number nineteen north, range four west; 
thence south six ntikte to the southeast corner of section thirty-two in town- 
ship number eight{éen north, range four west; thence east two miles to the 
southeast corner. of section thirty-four, same township; thence south to a 
point dve east of the northeast corner of Pacific County; thence west to the 
place of beginning. [L. 54, p. 472; L. ’60, p. 444; L. ’64, p. 74; L. 67, p. 49; 
L. 69, p. 296; L. 773, p. 482; 1 H. C., § 3.] 

@°4. Clallam County. 

Clallam County shall be and consist of all that territory commencing at 
the northwest corner of Jefferson County at a point opposite the middle of the 
channel between Protection Island and Diamond Point on the west of Port 
Discovery Bay; thence following up the middle of said channel to a point 
directly east of the mouth of Eagle Creek; thence west to the mouth of Eagle 
Creek; thence one mile west from the mouth of said creek; thence south to 
the north boundary line of township twenty-seven north, range two west; 
thence west to the sea coast; thence following up the said coast to Cape Flat- 
tery and to the Strait of Juan de Fuca; thence easterly along the coast of said 
Strait of Juan de Fuca to the place of beginning. [Spelled “Clalam” and 
“Clalm” in early laws. L. ’54, p. 472; L. 67, p. 45; L. 769, p. 292; L. 769, p. 
297; 1 H. C., § 4.] 


2 5. Clarke County. 

Clarke County shall be and consist of all that territory commencing at 
the Columbia River opposite the mouth of Lewis River; thence up Lewis River 
to the forks of said river; thence up the north fork of Lewis River to where 
said north fork of Lewis River intersects the township line between townships 
four and five east; thence due south to the Columbia River; thence with the 
main channel of said river to the place of beginning. [L.’54, p. 473; L. ’55, 


2 


CHAP. 1.) © OF BOUNDARIES OF COUNTIES: 22 6-8 


pp. 42, 43; L. 767, p. 48; L. 769, p. 295; L. 771, p. 153; L. 773, p. 561; 
1H. C, § 5.] | 


2 6. Oolumbia County. 

Columbia County shall be and consist of all that territory commencing 
at a point in the middle of the channel of Snake River, where the range line 
between ranges thirty-six and thirty-seven east of the Willamette Meridian 
intersects said point; thence south on said range line to the northwest corner 
of township number nine north, range thirty-seven east; thence east on the 
north boundary line of township number nine north, range thirty-seven east, 
to the northeast corner of said township; thence south on the line between 
ranges thirty-seven and thirty-eight east of the Willamette Meridian, to the 
northeast corner of township number six north, range thirty-seven east; 
thence along the north boundary line of township number six north, range 
thirty-eight east, to the northeast corner of said township; thence due south 
to the line dividing the state of Washington from the state of Oregon; thence 
due east on said dividing line to the range line between ranges forty-one and 
forty-two east; thence north on range line to the corner of sections thirteen, 
eighteen, nineteen and twenty-four, township ten north, ranges forty-one and 
forty-two east; thence west three miles; thence north three miles; thence west 
one mile; thence north one mile; thence west one mile; thence north three 
miles; thence west one mile; thence north to the southwest corner of township 
twelve north, range forty-one east; thence west on township line six miles; 
thence north on range line between ranges thirty-nine and forty to a point in 
the mid-channel of Snake River; thence down the mid-channel of said river to 
the place of beginning. [L. ’75, p. 173; L. ’79, p. 226; L. ’81, p. 175; 
1H. C., § 6.] 


¢'7 Oowlitz County. 

Cowlitz County shall be and consist of all that territory commencing at 
the Columbia River opposite the mouth of Lewis River; thence up Lewis 
River to the forks of said river; thence up the north fork of Lewis River to 
where said north fork of Lewis River intersects the township line between 
townships four and five east; thence north to the line between townships ten 
and eleven north; thence west to the first section line east of the township 
line between townships four and five west; thence south on said line to the 
Columbia River, and up Columbia River to the place of beginning. [L. ’54, p. 
471; L. 755, p. 39; L. 67, p. 48; L. ’69, p. 295; L. ’71, p. 153; L. 73, p. 561; 
1 H. C., § 7.] 


4 8. Douglas County. 

All that portion of the county of Lincoln described as follows, to wit: 
Beginning at the point where the Columbia guide meridian intersects the 
Columbia River on the northern boundary of Lincoln County; and thence 
running south on said Columbia guide meridian to the township line between 
townships number sixteen and seventeen; thence running west on said town- 
ship line to the range line between ranges twenty-seven and twenty-eight; 
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thence south on said range line to the section line between sections twenty- 
four and twenty-five in township fourteen north, range twenty-seven east; 
thence west on said section line to the mid-channel of the Columbia River; 
thence up said channel of said river to the place of beginning,—shall be known 
and designated as the county of Douglas. [L. ’83, p. 95; 1 H. C., § 8. ] 


29 Franklin Oounty. 

Franklin County shall be and consist of all that territory of Whitman 
County bounded as follows, to wit: Beginning at a point where the mid- 
channel of the Snake River intersects that of the Columbia River, and running 
thence up the Columbia River to a point where section line between sections 
twenty-one and twenty-eight, township fourteen north, range twenty-seven 
east, Willamette Meridian, state of Washington, strikes the main body of the 
Columbia River, on the west side of the island; thence east on said section line 
to township line between ranges twenty-seven and twenty-eight east; thence 
north on said range line to north boundary of township fourteen; thence east 
on said north boundary of township fourteen to the Palouse River; thence 
down said river to the mid-channel of Snake River; thence down said Snake 
River to place of beginning. [L. ’83, p. 87; 1 H. C., § 9.] 


210. Garfield County. 

Garfield County shall be and consist of all that territory commencing 
at a point in the mid-channel of Snake River on township line between ranges 
thirty-nine and forty; thence on said line south to the southwest corner of 
township twelve, range forty; thence east on township line six miles; thence 
south to the southwest corner of section seven, township eleven north, of 
range forty-one east; thence east one mile; thence south three miles; thence 
east one mile; thence south one mile; thence east one mile; thence south three 
miles; thence east three miles; thence south on township line to the Oregon 
line; thence due east on said line six miles to the southwest corner of Asotin 
County; thence northerly following the westerly boundary of Asotin County 
to a point where the same intersects the mid-channel of Snake River; thence 
down the said mid-channel of Snake River to the point of beginning. [L. ’81, 
p. 175; L. 783, p. 96; 1 H. C., § 10.] 


211. Island County. 

The boundaries of Island County shall include all of the islands known 
as Whidby, Camano, Smith’s, Deception and Ure’s, and shall extend into the 
adjacent channels to connect with the boundaries of adjoining counties as 
defined by statute. [L. ’63, p. 28, relocating county seat; L. ’67, p. 46; L. ’68, 


p- 68; L. ’69, p. 292; L. 777%, p. 425; L. 791, p. 217; 1 H. C., § 11.] 


212. Jefferson County. 


Jefferson County shall be and consist of all that territory commencing at 
the middle of the channel of Admiralty Inlet due north of Point Wilson; 
thence westerly along the Strait of Fuca to the north of Protection Island, 
to a point opposite the middle of the channel between Protection Island and 
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Diamond Point on the west of Port Discovery Bay; thence following up the 
middle of said channel to a point directly east of the mouth of Eagle Creek; 
thence west to the mouth of Eagle Creek; thence one mile west from the 
mouth of said creek; thence south to the summit of the Olympic range of 
mountains, it being the southeast corner of Clallam County, on the north 
boundary line of township twenty-seven north, range two west; thence west to 
the Pacific Ocean; thence southerly along the coast to the mouth of Queets; 
thence east to the township line dividing ranges six and seven west; thence 
north on said township line to the sixth standard parallel; thence east to the 
middle of the channel of Hood’s Canal; thence northely along said channel to 
the middle of the channel of Admiralty Inlet; thence northerly following the 
channel of said inlet to a point due north of Point Wilson and place of begin- 
ning. [L. 754, p. 470; L. 758, p. 52; L. ’67, p. 45; L. ’68, p. 80, creating 
Quillehuyte Co.; L. ’69, p. 292; L. ’77, p. 406; L. ’69, p. 297, repealing law 
creating Quillehuyte Co.; 1 H. C., § 12. | 


See boundaries of Mason county. 


218. King County. 

King County shall be and consist of all that territory commencing where 
the fifth parallel line strikes the mainland near the head of Commencement 
Bay; thence east along said parallel line to the middle of the main channel of 
White River; thence up the middle of the main channel of White River to the 
forks of White River and Green Water; thence up the main channel of Green 
Water to the summit of the Cascade Mountains; thence northerly along said 
summit to the southeast corner of township number twenty-seven north, range 
eleven east, it being a point due east of the northeast corner of township 
twenty- six, range four east; thence west to Admiralty Inlet; thence southerly 
along the main channels of Admiralty Inlet, Colvo’s Passage and Commence- 
ment Bay, to the fifth standard parallel and place of beginning. [L. 754, 
p. 470; L. 767, p. 46; L. ’69, p. 293; 1 H. C., § 13.] 


214. Kitsap County. 

Kitsap County shall be and consist of all that territory commencing in 
the middle of Colvo’s Passage at a point due east of the meander post between 
sections nine and sixteen, on west side of Colvo’s Passage, in township number 
twenty-two north, range two east; thence west on the north boundary line of 
sections sixteen, seventeen and eighteen, to the head of Case’s Inlet; thence 
north along the east boundary of Mason County through the center of town- 
ships twenty-two and twenty-three, range one west, to the north line of said 
township number twenty-three; thence continue due west to the middle of the 
channel of Hood’s Canal; thence along said channel to the middle of the main 
channel of Admiralty Inlet; thence following said channel up to the middle of 
Colvo’s Passage; thence following the channel of said passage to the place of 
beginning. [L. 58, p. 51; L. 6%, p. 46; L. ’69, p. 293; L. ’77, p. 406; 1 
H. C., § 14.] 


¢ 15. Kittitas County. 
The following limits shall be known as the county of Kittitas, viz.: 
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Commencing at a point where the main channel of the Columbia River crosses 
the township line between township fourteen and fifteen north, of range 
number twenty-three east, of the Willamette Meridian, and running thence 
west on the said township line to the range line between ranges eighteen and 
nineteen east; thence north on said range line six miles, or to the township 
line between the townships fifteen and sixteen north; thence west on the said 
township line to the range line between ranges seventeen and eighteen east; 
thence north to the township line between townships sixteen and seventeen 
north; thence west along said township line and a line prolonged due west to 
the Nachess River; and thence northerly along the main channel of the 
Nachess River to the summit of the Cascade Mountains, or to the eastern 
boundary of Pierce County; thence north along the eastern boundaries of 
Pierce, King and Snohomish Counties to the main channel of the Wenachee 
River; thence down said river to the Columbia River; thence down the main 
channel of the Columbia to the place of beginning. [L. ’83, p. 90; L. ’86, p. 
168; 1 H. C., § 15.] 


216. Klickitat County. 

Klickitat County shall be and consist of all that territory commencing 
at a point mid-channel of the Columbia River opposite the mouth of the 
White Salmon [River]; thence up the said channel of said White Salmon River 
as far north as the southern boundary of township four north of range ten east 
of Willamette Meridian; thence due west on said township line to range nine 
east of Willamette Meridian; thence north following said range line till it 
intersects the south boundary of Yakima County (projected); thence east 
along the north boundary of township number six north until said line inter- 
sects the Columbia River; thence down the Columbia River, mid-channel, to 
the place of beginning. [Spelled “Clickitat” in early laws. L.’60, p. 420; L. 
61, p. 59; L. ’67, p. 49; L. 768, p. 60; L. ’69, p. 296; L. 773, p. 57; L. 781, p. 187; 
1 H. C., § 17.] 


217. Lewis County. 


The boundary lines of Lewis County shall be as follows, to wit: Begin- 
ning at the northwest corner of section eighteen, in township number fifteen 
north, range five west; thence south along the west boundary of range five 
west to the southwest corner of township cleven north, range five west; thence 
east along south boundary of township eleven north to the summit of the 
Cascade Range; thence northerly along said summit to the head of Nesqually 
River; thence westerly down the channel of said river to a point two miles 
north of the line between townships fourteen and fifteen north; thence west 
to the northwest corner of section twenty-six, in township fifteen north, range 
four west; thence north two miles to the northwest corner of section fourteen, 
in township fifteen north, range four west; thence west to place of beginning. 
[L. 61, p. 33; L. 67, p. 48; L. °69, p. 295; L. ’79, p. 213; L. °88, p. 73; 1 H. C., 
§§ 18, 19.] 


218. Lincoln County. 
All that portion of Spokane County, state of Washington, described as 
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follows: Beginning at the point in township number twenty-seven north, 
where the Colville guide meridian between ranges thirty-nine and forty east, 
Willamette Meridian, intersects the Spokane River, and running thence south 
along said meridian line to the township line between townships numbered 
twenty and twenty-one north; thence west along said township line to its 
intersection with the Columbia guide meridian between ranges numbered 
thirty and thirty-one east, Willamette Meridian; thence north along said 
meridian line to a point where the same intersects the mid-channel of the 
Columbia River; thence up said river in the middle of the channel thereof to 
the mouth of the Spokane River; thence up said Spokane River, in the middle 
of the channel thereof, to the place of beginning—shall be known and 
designated as the county of Lincoln. [L. ’83, pp. 89, 95; 1 H. C., § 20.] 


g 19. Mason County. 


Mason County shall be and consist of all that territory commencing in 
middle of the main channel of Puget Sound where it is intersected by 
the mid-channel of Case’s Inlet; thence westerly along the mid-channel of 
Puget Sound, via Dana’s Passage, into Totten’s Inlet, and up said inlet to its 
intersection by section line between sections twenty-eight and twenty-nine, in 
township nineteen north, range three west, of the Willamette Meridian; thence 
south to the southwest corner of section thirty-three in said township nineteen 
north, three west; thence west along the township line dividing townships 
eighteen and nineteen, twenty miles, to the township line dividing ranges six 
and seven west, of the Willamette Meridian, which constitutes a part of the 
east boundary line of Chehalis County; thence north along said township line 
to the sixth standard parallel; thence east along said parallel line to the middle 
of the channel of Hood’s Canal; thence southerly along said mid-channel to a 
point due west of the intersection of the shore line of said Hood’s Canal by 
the township line between townships twenty-three and twenty-four; thence 
east along said township line to the line dividing sections three and four in 
said township twenty-three north, one west, of the Willamette Meridian; 
thence south along said section line to the head of Case’s Inlet; thence south 
by the mid-channel of said inlet to the place of beginning. [L. 54, p. 470, 
defining Sawamish Co.; L. 754, p. 474; L. ’60, p. 458; L. ’61, pp. 30, 56; L. 763, 
P- 7; L. ’64, p. 71, changing name to Mason Co.; L. ’67, p. 45; L. ’69, p. 293; 
L. 77, p. 406; 1 H. C., § 21.] 


¢ 20. Okonogan County. 

All of that part of Stevens County beginning at the intersection of the 
forty-ninth parallel with the range line between ranges thirty-one and thirty- 
two east, and from thence running in a southerly direction on said range line 
to the intersection of the said range line with the Columbia River, and thence 
down said river to the confluence of Wenachee River, and thence up the mid- 
channel of said river to its head waters and the summit of the Cascade Moun- 
tains; thence northerly with said summit to the forty-ninth parallel, and 
thence on the said parallel to the place of first beginning,—shall be and con- 
stitute the county of Okanogan. [L. ’88, p. 70; 1 H. C., § 22.] 
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$ 21. Pacific County. 


Pacific County shall be and consist of all that territory commencing at 
the mid-channel of the Columbia River at the point of intersection of the line 
between ranges eight and nine west; thence north along said line to the north 
boundary of township ten north; thence east along said boundary to the line 
between ranges five and six west; thence north along the west boundary of 
range five west to the northwest corner of section eighteen in township num- 
ber fifteen north, range five west; then west to the sea-coast; thence southerly, 
including Shoalwater Bay, to Cape Disappointment; thence up mid-channel 
of the Columbia River to the place of beginning. [L. 754, p. 471; L. 60, p. 
429; L. 67, p. 49; L. 69, p. 296; L. 73, p. 538; L. 779, p. 213; 1 H. C., § 23.] 


@ 22. Pierce County. 


Pierce County shall be and consist of all that territory commencing at 
the mouth, mid-channel, of the Nesqually River; thence following the main 
channel of said river to its head; thence due east to the summit of the Cascade 
Mountains; thence northerly along said summit to the head of Green Water; 
thence westerly down said river to its confluence with White River; thence 
down the main channel of White River to the intersection of the fifth standard 
parallel; thence west along said line to the head of Commencement Bay; 
thence northerly along the main channel of said bay to the south entrance of 
Colvo’s Passage; thence down the channel of said passage to the northeast 
corner of section sixteen, in township number twenty-two north, range two 
east; thence west to the northeast corner of section sixteen, in township num- 
ber twenty-two north, range one west; thence southerly along the channels 
of Case’s Inlet and Puget Sound, to the middle of the mouth of the Nisqually 
River and place of beginning. [L. ’55, p. 43; L. 59, p. 59; L. ’67, p. 47; L. 69, 
p. 294; 1 H. C., § 24.] 


@ 28. San Juan County. 


San Juan County shall be and consist of all that territory commencing 
in the Gulf of Georgia at the place where the boundary line between the 
United States and the British possessions deflects from the forty-ninth parallel 
of north latitude; thence following said boundary line through the Gulf of 
Georgia and Canal De Haro to the middle of the Strait of Fuca; thence east- 
erly through Fuca Straits along the center of the main channel between 
Blunt’s Island and San Juan and Lopez Islands to a point easterly from the 
west entrance of Deception Pass, until opposite the middle of the entrance to 
the Rosario Straits; thence northerly through the middle of Rosario Straits 
and through the Gulf of Georgia to the place of beginning. [L. ’73, p. 461; 
L. 77, p. 425; 1 H. C., § 25.] 


3 34. Skagit County. 

Skagit County shall be bounded as follows, viz.: Commencing at mid- 
channel of the Rosario Straits where the dividing line between townships 
thirty and thirty-seven intersects the same; thence east on said township line 
to the summit of the Cascade Mountains; thence south along the summit of 


8 


CHAP. I.] OF BOUNDARIES OF COUNTIES. [28 25-28 


said mountain range to the eighth standard parallel; thence west along said 
parallel to the center of the channel or deepest channel of the nearest arm of 
Puget Sound and extending along said channel to the east entrance of Decep- 
tion Pass; thence through said pass to the center of the channel of Rosario 
Straits; thence northerly along said channel to the place of beginning. [L. 
’83, p. 97; 1 H. C., § 26.] 


@ 25. Skamania County. 


Skamania County shall] be and consist of all that territory commencing 
on the Columbia River at a point where range line number four east strikes 
said river; thence north to the north boundary of township number ten north; 
thence east to a point due north of the mouth of White Salmon; thence south 
to the township line dividing townships six and seven; thence west to the 
northwest corner of Klickitat County; thence south along the west boundary 
of said county to the Columbia River; thence along the mid-channel of said 
river to the place of beginning. [L. 754, p. 472; L. ’67, p. 49; L. 769, p. 296; 
L. 79, p. 213; L. 81, p. 187; 1 H. C., § 27.] 


? 26. Snohomish County. 


Snohomish County shall be and consist of all that territory commencing 
at the southwest corner of Skagit Couaty; thence east (along the eighth 
standard parallel) to the summit of the Cascade Mountains; thence southerly 
along the summit of said Cascade Mountains to the northeast corner of King 
County, it being a point due east of the northeast corner of township number 
twenty-six north of range four east; thence due west along the north boundary 
of King County to Admiralty Inlet; thence northerly along the channel of said 
inlet to the entrance of Port Susan, including Gedney Island; thence up the 
main channel of Port Susan to the mouth of the Steilaguamish River; thence 
northwesterly through the channel of the slough at the head of Camano 
Island, known as Davis Slough; thence northerly to the place of beginning. 
[ L. 761, p. 19; L. 762, p. 107; L. 767, p. 44; L. 769, p. 291; L. 77, p. 426; 1H. C., 
g 28.] 


¢ 27. Spokane County. 


Spokane County shall be and consist of all that territory commencing at 
the northeast corner of Lincoln County; thence up the mid-channel of the 
Spokane River to the Little Spokane River; thence north to the township line 
between townships twenty-nine and thirty; thence east to the boundary line 
between Washington and Idaho; thence south on said boundary line to the 
fifth standard parallel; thence west on said parallel to the Colville guide 
meridian; thence north on said meridian to the place of beginning. [I.. 58, 
p- 51; L. 60, p. 436; L. 64, p. 70; L. 779, p. 203; 1 H. C., § 29.] 


2 28. Stevens County. 


Stevens County shall be and consist of all that territory commencing at 
the point of intersection of the forty-ninth parallel of latitude and the bound- 
ary line between Washington and Idaho; thence west with said parallel to the 
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northeast corner of Okanogan County; thence south on the east line of 
Okanogan County to the Columbia River; thence up mid-channel of said river 
to the Spokane River; thence up the mid-channel of Spokane River to the 
Little Spokane River; thence north to the township line between townships 
twenty-nine and thirty; thence east to the boundary line between Washington 
and Idaho; thence north on said line to the forty-ninth parallel of latitude and 
place of beginning. [L. 63, p. 6; L. ’64, p. 70; L. 767, p. 50; L. 769, p. 297; | 
L. ’79, p. 203; L. ’88, p. 70; 1 H. C., § 30.] | 


3 29. Thurston County. 

Thurston County shall be and consist of all that territory commencing 
at the southeast corner of section thirty-two in township number nineteen 
north, range four west; thence east on township line to the southeast corner 
of section thirty-two in township number nineteen north, range three west; 
thence north to the middle of the channel of Totten’s Inlet; thence along said 
channel to the waters of Puget Sound, intersecting the line in channel of 
Puget Sound west of the southern portion of Squaxen Reservation; thence 
following said channel to the mouth of the Nisqually River; thence up mid- 
channel of said river to a point where it strikes the north boundary of Lewis 
County; thence due west to the northwest corner of section twenty-six in 
township number fifteen north, range four west; thence north to the southeast 
corner of section thirty-four in township number eighteen north, range four 
west; thence west on the township line to the southeast corner of section 
thirty-two; thence north on the section line to the southeast corner of section 
thirty-two in township number nineteen north, range four west, and place of 
beginning. [L. ’60, p. 458; I.. ’63, p. 7; L. 767, p. 47; L. 769, p. 294; L. 773, 
p. 482; 1 H. C., $ 31.] 


230. Wahkiakum County. 

Wahkiakum County shall be and consist of all that territory commencing 
at the southeast corner of Pacific County, on the Columbia River; thence up 
mid-channel of said river to the southwest corner of Cowlitz County; thence 
north to the northwest corner of Cowlitz County; thence west on the northern 
boundary of township ten north to the line between ranges eight and nine 
west; thence south to the place of beginning. [L. 54, p. 474; L. ’67, p. 48; 
L. °69, p. 295; L. 79, p. 213; 1 H. C., § 32. ] 


¢ 31. Walla Walla County. 

Walla Walla County shall be and consist of all that territory commencing 
at a point where the boundary line between Washington and Oregon intersects 
the Columbia River; thence up the main channel of the Columbia to the 
mouth of the Snake River; thence up the main channel of said river to where 
the range line between ranges thirty-six and thirty-seven intersects said point; 
thence south on said range line to the northwest corner of township number 
nine north, range thirty-seven east; thence east on the north boundary line 
of township number nine north, range thirty-seven east, to the northeast 
corner of said township; thence south on the line between ranges thirty-seven 
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and thirty-eight east, of the Willamette Meridian, to the northeast corner of 
township number six north, range thirty-seven east; thence along the north 
boundary line of township number six north, range thirty-eight east, to the 
northeast corner of said township; thence due south to the line dividing the 
state of Washington from the state of Oregon; thence due west on said dividing 
line to the place of beginning. [L. ’54, p. 472; L. 758, p. 51; L. ’67, p. 50; 
L. 68, p. 60; L. 769, p. 297; L. 775, p. 133; L. 779, p. 226; 1 H. C., § 33.] 


3? 32. Whatcom County. 

Whatcom County shall be and consist of all that territory commencing on 
the forty-ninth parallel at the point dividing the American and British 
possessions in the Gulf of Georgia; thence along said boundary line to where it 
deflects at the north entrance to the Canal De Haro; thence along the north- 
easterly boundary of San Juan County to the ninth standard parallel (or the 
northwest corner of Skagit County); thence due east along said parallel to the 
summit of the Cascade Mountains; thence northerly along the summit of said 
mountains to the forty-ninth parallel of north latitude; thence west along said 
parallel to the place of beginning. [L. 54, p. 475; L. 59, p. 60; L. 67, p. 44; 
L. ’58, p. 53; L. ’69, p. 291; L. 77, p. 426; 1 H. C., § 34.] 


@ 33 Whitman County. 

Whitman County shall be and consist of all that territory commencing at 
a point where the range line between ranges thirty-eight and thirty-nine east 
intersects the fifth standard parallel, being the northeast corner of Adams 
County; thence east on said parallel to the boundary line between Idaho and 
Washington; thence south on said boundary line to the mid-channel of Snake 
River; thence down the mid-channel of Snake River to its intersection with 
the mid-channel of the Palouse River; thence north along the mid-channel of 
the Palouse River to the point where the same intersects the range line be- 
tween ranges thirty-eight and thirty-nine east; thence north along said range 
line to the place of beginning. [L.’71, p. 134; L. ’75, p. 189; L. ’83, pp. 87, 93; 
1 H. C., § 35.] 


234 Yakima County. 

Yakima County shall be and consist of all that territory commencing at 
the northwest corner of township number six north of range number twelve 
east; thence east along the north boundary of township number six north until 
said line intersects the Columbia River; thence north up the mid-channel of 
said river to the southeast corner of Kittitas County; thence along the south- 


ern boundary of Kittitas County to the summit of the Cascade Range; thence 
southerly to the southeast corner of Lewis County; thence west along the line 


of said county to the northeast corner of Skamania county; thence (along the 
east line of Skamania County to the line between townships six and seven 
north; thence east along said line) to the place of beginning. [L. ’67, p. 50; 
L. 68, p. 60; L. 769, p. 296; L. 773, p. 571; L. 86, p. 168; 1 H. C., § 36.] 
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CHAPTER II. 
OF CHANGING COUNTY LINES. 


3 36. Suit to Establish Boundary Lines. 

Whenever the boundary line between two or more adjoining counties in 
this state shall be in dispute, or shall have been lost by time, accident or any 
other cause, or shal] have become obscure or uncertain, one or more of said 
counties, in its corporate name, may bring and maintain suit against such 
other adjoining county or counties, in equity, in the superior court of this 
state, and such court as a court of equity shall hear and determine all such 
suits, and by decree establish the location of such boundary line or lines. 
[ L. 797, p. 204, § 1.] 


See Const., Art. XI., § 8; Const., Art. II., § 2 subd. 18. 


8 37. Before Whom Tried. 

Said suit shall be tried before a judge of the superior court who is not a 
resident of a county, a party to such suit, or of a judicial district embracing 
any such county. [L. 97, p. 204, § 2.] 


¢ 38. Residents of Disputed Territory May Intervene. 

A majority of the voters living in the territory embracing such disputed, 
lost, obscure or uncertain boundary line may, by petition, duly verified by one 
or more of them, intervene in said suit, and thereupon said court shall have 
jurisdiction and power, in locating and establishing said boundary line or 
lines, to strike or transfer from one county to another a strip or portion of such 
territory not exceeding two miles in width. [L. ’97, p. 204, § 3.] 


839. ‘‘Territory” Defined. 

The term territory, as used in this chapter, shall be held and construed 
to mean and include that part or section of said counties lying along said line 
and within one mile on either side thereof. [L. ’97, p. 204, $ 4.] 


2? 40. Boundaries, etc., Questions of Fact. 


The boundaries of such territory, the number of voters living therein, and 
the sufficiency of such petition are questions of fact to be determined by said 
court. [L. 97, p. 204, § 5.] 


¢ 41. Court May Move Boundary Line, etc. 

The court shall have power to move or establish such boundary line on 
any government section line or subdivisional line thereof, of the section in or 
through which said disputed, lost, obscure or uncertain boundary line may be 
located, or if such boundary line is in unsurveyed territory, then the court 
shall have power to move or establish such boundary line so it will conform to 
extensions of government section lines already surveyed in that vicinity. 
[L. ’97, p. 204, § 6.] 
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$42. Practice. 


The practice, proceedings, rules of evidence, and appeals to the supreme 
court as in civil actions, is preserved under this chapter. [L. ’97, p. 205, § 7.] 


2 43. Copies of Decree to be Furnished Certain Officials. 

The clerk of the court in whose office a decree is entered under the provi- 
sions of this chapter, shall forthwith furnish certified copies thereof to the 
secretary of state, and to the auditors of the counties, which are parties to said 
suit; and said secretary of state, and said county auditors, shall file and record 
said copies of said decree in their respective offices. [L. ’97, p. 205, § 8.] 


2 44. Petition and Notices of Election—Requisites of. 


Where a port, harbor, inlet, bay, or mouth of river shall be embraced 
within two adjoining counties, and upon the shore of said harbor, bay, inlet, 
or mouth of river an incorporated city shall have been or may hereafter be 
located, and the harbor of the said city shall lie in such two counties, and it 
shall become necessary, in order to place the said harbor or port within the 
limits of one county, or to extend the corporate limits of such city, to embrace 
the full extent of said shore line of such harbor, port, or bay, and the waters of 
said harbor, together with a strip of the adjacent and contiguous upland terri- 
tory not exceeding three miles in width (to be measured back from high water 
mark) and six miles in length, and not being at a greater distance in any part 
of said strip from the court house in the county seat of the county to which 
said territory is proposed to be annexed, as said county seat and court house 
are now situated, than the distance of ten miles,—in all such cases, when a 
majority of the qualified electors living upon any territory in any county of 
this state within which said harbor shall partly be embraced shall desire to 
have such territory stricken from the county of which it shall then be a part, 
and added to and made a part of the county contiguous thereto, they may 
present a petition describing with proper certainty the bounds and area of such 
territory, with the reasons for making such application, to the board of county 
commissioners of the county in which such territory shall be, who shall pro- 
ceed to ascertain if such petition contains the requisite number of petitioners, 
who shall be bona fide residents of the territory sought to be stricken off and 
transferred to the contiguous county, and if satisfied that the petition is signed 
by a majority of the bona fide electors of such territory, and that there will 
remain in the county from which such territory is taken more than four 
thousand inhabitants, the said board shall make an order that a special election 
shall be held within the limits of the territory described in the petition, upon 
a date to be named in the said order. Notices of such election shall contain a 
description of the territory proposed to be transferred, the names of the 
counties from and to which such transfer is intended to be made, and shall be 
posted and published as required for general elections. [L. 791, p. 330, § 1; 
1 H. C., § 2467.] 


See infra § 29 et seq., new county constructed out of old—procedure. 


8 45. Conduct of Election, etc. 
The said election shall be conducted in all respects as general elections 
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are conducted uder the law governing general elections, so far as they may 
be applicable, except that there shall be triplicate returns made, one to each 
of the respective county auditors, another to the office of the secretary of state. 
The ballots used at such election shall contain the words “For transferring 
territory,” or “Against transferring territory.” The votes shall be canvassed, 
as by law required, within twenty days, and if three-fifths of the votes cast in 
said territory at such election are “For transferring territory,” the territory 
described in such petition shall become a part of and be added to and made a 
part of the county contiguous thereto, and within thirty days after the canvass 
of the returns of the elections held under the provisions of this chapter the 
governor shall issue his proclamation of the change of said county lines. 
[L. 791, p. 331, § 2; 1 H. C., § 2468.] 


2 46. Proceedings Not to be Disturbed by Change. 

All assessments and collection of taxes, and all judicial or other official 
proceedings commenced prior to the said governor’s proclamation transferring 
such territory of the contiguous county, shall be continued, prosecuted, and 
completed in the same manner as if no such transfer had been made. [L. 791, 
p. 332, § 3; 1 H. C., § 2469.] 


247 Certain Officers to Continue. 

All township, precinct, school, and road district officers within such 
transferred territory shall continue to hold their respective offices within the 
county to which they may be transferred until their respective terms of office 
expire, and until their successors are elected and qualified. [L. 791, p. 332, 
§ 4; 1 H. C., § 2470. ] 


248. Liability for Existing Debts. 

Every county which shall thus be enlarged from territory taken from 
another county shall be liable for a just proportion of the existing debts of the 
county from which such territory shall have been stricken, which such propor- 
tion of indebtedness shall be paid by the county to which such territory shall 
have been transferred at such time and in such manner as may be agreed upon 
by the boards of county commissioners of both counties interested: Provided, 
That the county to which such territory may be transferred and attached shall 
not be liable for any portion of the debt of the county from which such terri- 
tory has been taken, incurred in the purchase of any county property, or the 
construction of any county building then in use or under construction, which 
ehall fall within and be retained by the county from which such territory shall 
have been taken. [L. 91, p. 332, § 5; 1 H. C., § 2471.] 


4 49. Appraisement of Property and Indebtedness. 

The county auditors of the respective counties interested in the transfer 
of territory, as in this chapter provided, are hereby constituted a board of 
appraisers and adjusters, to appraise the property, both real and personal, 
owned by the county from which such territory shall have been taken, and to 
adjust the indebtedness of such county with the county to which such territory 
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shall have been transferred, in proportion to the amount of taxable property 
within the territory taken from the one county and transferred to the other. 
[L. 791, p. 332, § 6; 1 H. C., § 2472.] 


3 50. Arbitration of Differences. 


If the board of appraisers and adjusters provided for in this chapter shall 
not agree on any subject, value, or settlement as herein stated, they shall 
choose a third man from an adjoining county to settle their differences, and 
the decision thus arrived at shall be final. [L.’91, p. 333, § 7; 1 H. C., § 2473.] 


2 51. Expense of Proceedings. 

The expense of proceedings and election provided for in this chapter 
shall be paid by the county to which the territory shall be attached, after such 
election. [L. 91, p. 333, § 8; 1 H. C., § 2474.] 


@ 52. Transcript of Records, etc. 


The county auditor of the county to which any territory may be trans- 
ferred and attached under the provisions of this chapter is hereby authorized 
and empowered to take transcripts of all records, books, papers, etc., on file in 
the office of the county auditor of the county from which said territory has 
been transferred, which may be necessary to perfect the records of the county 
to which such territory may be attached, and for this purpose he shall have 
access to the records of the county from which such territory is stricken, free 
of cost. [L. 91, p. 333, § 9; 1H. C., § 2475.] 


2 53. Construction—Limitations. 


Nothing in this chapter shall be construed to authorize the annexing 
of territory of one county to a neighboring county where the territory pro- 
posed to be annexed, or any part thereof, is at a greater distance than ten miles 
from the court house in the county seat of the county to which said territory 
is proposed to be annexed, as said court house is now located, nor to authorize 
the annexation of any territory at a greater distance than three miles from 
high water mark of tide water, but such annexation shall be strictly confined 
within said limits. [L. 791, p. 333, § 10; 1 H. C., § 2476.] 
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TITLE II. 


OF THE LEGISLATURE. 


CHAPTER I. OF APPORTIONMENT . : f : ; f 55 

II. Or PAYMENT oF EXPENSES . f s l ; . 65 

III. Or VACANCIES IN . , l i i ; 12 

IV. OF SEssIons OF . : . ; ; i ; . 80 

V. Or Testimony BEFORE . : . ; 81 
CHAPTER I. 


OF APPORTIONMENT. 


3 55. Number of Members in Each House. 

The senate shall consist of thirty-four members, and the house of repre- 
sentatives of seventy-eight members. [September 11, 1890, § 1; 1 H. C, 
§ 37.] 

See Const., Art. II. § 2, number of mem- See Const., Art. II., §§ 13, 14, limitations 
ers. on members accepting other offices. 
See Const., Art. II. $ 3, reapportionmeni. See infra §§ 58,59, apportionment of sena- 
See Const., Art. II. $7, qualifications of tors and representatives. 
legislators. See infra § 72, vacancies, how filled. 
2 56. Time of Election. 

The next election of the members of the house of representatives shall be 
on the first Tuesday after the first Monday in November, one thousand eight 
hundred and ninety, and thereafter members of the house of representatives 
rhall be elected biennially, and their term of office shall be two years; and each 
election shall be on the first Tuesday after the first Monday in November, 
unless otherwise changed by law. [September 11, 1890, § 2; 1 H. C., § 38.] 


See Const., Art. II., §§ 4, 5, 6, election of members, when. 


¢ 57. Senators Elected by Single Districtse—Term of Office. 

The senators shal] be elected by single districts, at the same time as mem- 
bers of the house of representatives are required to be elected. They shall be 
elected for the term of four years, one-half of their number retiring every two 
years. [September 11, 1890, § 3; 1 H. C., § 39.] 


See Const., Art. II, §6, election and terms of senators. 


¢ 58. Apportionment of Senators. 
The state shall be divided into thirty-four single senatorial districts, and 
said districts shall be constituted and numbered as follows:— 
The counties of Lincoln and Okanogan shall constitute the first senatorial 
district, and shall be entitled to one senator. 
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The county of Stevens, together with the following precincts of the county 
of Spokane, to wit, Twin Prairie, Chattaroy, Bridge, Peone Prairie, Five Mile 
Prairie, and Pleasant Prairie, shall constitute the second senatorial district, 
and shall be entitled to one senator. 


The precincts of Ross Park, Bernard, Fairview, River, College, Bellevue, 
Nosler, and Abernethy, of Spokane County, shall constitute the third sena- 
torial district, and shall be entitled to one senator. 


The precincts of Montrose, Motor, Saunders, Cliff, Post, Monroe, Park, and 
Ash, of Spokane County, shall constitute the fourth senatorial district, and 
shall be entitled to one senator. 


The precincts of Coulee, Deep Creek, Medica] Lake, Silver Lake, Fancher, 
Marshall, Richland, Saltese, Rockford, Mica, McCoy, Mount Hope, Spangle, 
Cheney, Stevens, Graves, Rock Lake, Rock Creek, Buckeye, Spring Valley, 
Fairfield, Waverly, and Latah, of Spokane County, shall constitute the fifth 
senatorail district, and shall be entitled to one senator. 

Precincts numbered four, four and one-half, five, five and one-half, six, 
seven, eight, fifteen, fifteen and one-half, sixteen, seventeen, twenty, twenty- 
two, twenty-three, twenty-five, thirty-four and thirty-five of Whitman County 
shall constitute the sixth senatorial district, and shall be entitled to one 
senator. 


Precincts of Whitman County numbered one, one and one-half, two, two 
and one-half, three, nine, nine and one-half, ten, eleven, eleven and one-half, 
twelve, thirteen, fourteen, fourteen and one-half, eighteen, nineteen, twenty- 
one, and twenty-four shall constitute the seventh senatorial] district, and shall 
be entitled to one senator. © 

The counties of Garfield, Asotin, and Columbia shall constitute the eighth 
senatorial district, and shall be entitled to one senator. l 

The counties of Franklin and Adams, and the third and fourth wards of the 
city of Walla Walla, and the precincts of Wallula, Frenchtown, Lower 
Touchet, Prescott, Hadley, Eureka, Hill and Baker, of Walla Walla County, 
shall constitute the ninth senatorial district, and shall be entitled to one 
senator. 

The first and second wards of the city of Walla Walla, and the precincts of 
Waitsburgh, Coppie, Dry Creek, Russell Creek, Mill Creek, Washington, and 
Small, of Walla Walla County, shall constitute the tenth senatorial district, 
and shall be entitled to one senator: 

The counties of Douglas and Kittitas shall constitute the eleventh senatorial 
district, and shall be entitled to one senator. 

The counties of Yakima and Klickitat shall constitute the twelfth senatorial 
district, and shall be entitled to one senator. 

The counties of Clarke and Skamania shall constitute the thirteenth sena- 
torial district, and shall be entitled to one senator. 

The counties of Cowlitz ,Wahkiakum and Pacific shall constitute the four- 
teenth senatorial district, and shall be entitled to one senator. 

The county of Lewis shall constitute the fifteenth senatorial district, and 
shall be entitled to one senator. 
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The county of Chehalis shall constitute the sixteenth senatorial district, and 
shall be entitled to one senator. 


The counties of Mason, Kitsap, and Island shall constitute the seventeenth 
senatorial district, and shall be entitled to one senator. 


The county of Thurston shall constitute the eighteenth senatorial district, 
and shall be entitled to one senator. 


The precincts of Mountain, Kapousin, Nesqually, Carbonado, Orting, Buck- 
ley, South Prairie, Wilkeson, Sumner, Lake Tapps, first and second precincts 
of Puyallup, Alderton, and Reservation, of the county of Pierce, shall consti- 
tute the nineteenth senatorial district, and shall be entitled to one senator. 


The first and second precincts of the first ward, and the fourth, fifth, and 
seventh precincts of the second ward, of the city of Tacoma, and the precincts 
of Purdy, Fox Island, Artondale, Rosedale, Gig Harbor, Anderson Island, 
McNeill’s Island, Lake Bay, Vaughn, Minter, Clover Creek, Lakeview, Steila- 
coom, Muck, Roy, Tanwax, Ohop, and Smelter, of the county of Pierce, shall 
constitute the twentieth senatorial district, and shall be entitled to one 
senator. 


The first, second, third, and sixth precincts of the second ward of Tacoma, 
in the county of Pierce, shall constitute the twenty-first senatorial district, 
and shall be entitled to one senator. 


The first, second, third, fourth, and fifth precincts of the third ward, and 
the first, second, third, and fourth precincts of the fourth ward, of the city of 
Tacoma, in the county of Pierce, shall constitute the twenty-second senatorial 
district, and shall be entitled to one senator. 

The sixth, seventh, and eighth precincts of the third ward, and the fifth 
precinct of the fourth ward, of the city of Tacoma, and the precincts of 
Junetts, Hunt’s Prairie, Fern Ilill, Oakes, Ridgedale, and Woodruff, in the 
county of Pierce, shall constitute the twenty-third senatorial district, and 
shall be entitled to one senator. | 

The precincts of Hot Springs, Eagle Gorge, Durham, Franklin, Enumclaw, 
Black Diamond, Osceola, Green River, Slaughter, Christopher, Adalaide, Mil- 
ton, Des Moines, White River, Sunny Dale, West Seattle, Duwamish, Vashon, 
Kent, Chautauqua, Meeker, and Meridian, in the county of King, shall consti- 
tute the twenty-fourth senatorial district, and shall be entitled to one senator. 

All that part of the city of Seattle, in the county of King, lying east of 
South Second Street and South Second Street produced, and south of Yesler 
Avenue, shall constitute the twenty-fifth senatorial district, and shall be 
entitled to one senator. 

All that part of the city of Seattle, in the county of King, lying south of 
Madison Street and Madison Street produced, not embraced in the twenty- 
fifth senatorial district, shall constitute the twenty-sixth senatorial district, 
and shall be entitled to one senator. 

All that part of the city of Seattle, in the county of King, lying north of 
Madison Street and south of Stewart and Olive Streets, or east of Ninth and 
Rollin Streets and Rollin Street produced, shall constitute the twenty-seventh 
senatorial district, and shall be entitled to one senator. 
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All that part of the city of Seattle, in the county of King, lying north of 
Stewart and Olive Streets and west of Ninth and Rollin Streets and Rollin 
Street produced, shall constitute the twenty-eighth senatorial district, and 
shall be entitled to one senator. 

The precincts of Arthur, Cedar Mountain, Renton, Newcastle, Gilman, 
Snoqualmie, Falls City, Tolt, Novelty, Bellevue, Houghton, Redwood, Avon- 
dale, Juanita, Samamish, Richmond, Cherry Valley, Tremont, Latona, Mono- 
hon, Mercer Island, Kirkland, South Bend, Ballard, Yesler, Pontiac, Union, 
and Salmon Bay, in the county of King, shall constitute the twenty-ninth 
senatorial district, and shall be entitled to one senator. 

The counties of Jefferson and Clallam shall constitute the thirtieth sena- 
torial district, and shall be entitled to one senator. 

The county of Snohomish shall constitute the thirty-first senatorial district, 
and shall be entitled to one senator. 

The counties of Skagit and San Juan shall constitute the thirty-second sena- 
torial district, and shall be entitled to one senator. 

All the precincts of Whatcom County, except the territory included in the 
city limits of Whatcom, New Whatcom, and Fairhaven, shall constitute the 
thirty-third senatorial district, and shall be entitled to one senator, 

The territory included in the city limits of Whatcom, New Whatcom, and 
Fairhaven shall constitute the thirty-fourth senatorial district, and shall be 
entitled to one senator. [September 11, 1890, § 4; 1 H. C., § 40.] 


4 59. Apportionment of Representatives. 
The state shall be divided into forty-nine representative districts, and 
said districts shall be constituted and numbered as follows:— 

The county of Stevens shall constitute the first representative district, and 
shall be entitled to one representative. 

The precincts of Twin Prairie, Chattaroy, Bridge, Peone Prairie, Five Mile 
Prairie, and Pleasant Prairie, of Spokane County, shall constitute the second 
representative district, and shall be entitled to one representative. 

The precincts of Ross Park, Bernard, Fairview, River, College, Bellevue, 
Nosler, and Abernethy, of Spokane County, shall constitute the third repre- 
sentative district, and shall be entitled to two representatives. 

The precincts of Montrose, Motor, Saunders, Cliff, Post, Monroe, Park, and 
Ash, of Spokane County, shall constitute the fourth representative district, 
and shall be entitled to three representatives. 

The precincts of Coulee, Deep Creek, Medical Lake, Silver Lake, Fancher, 
Marshall, Richland, Saltes, Rockford, Mica, McCoy, Mount Hope, Spangle, 
Cheney, Stevens, Graves, Rock Lake, Rock Creek, Buckeye, Spring Valley, 
Fairfield, Waverly, and Latah, of Spokane County, shall constitute the fifth 
representative district, and shall be entitled to two representatives. 

The precincts numbered four, four and one-half, five, five and one-half, six, 
seven, eight, fifteen, fifteen and one-half, sixteen, seventeen, twenty, twenty- 
two, twenty-three, twenty-five, thirty-four, and thirty-five, in Whitman 
County, shall constitute the sixth representative district, and shall be entitled 
to two representatives. 
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Precincts numbered one, one and one-half, two, two and one-half, three, 
nine, nine and one-half, ten, eleven, eleven and one-half, twelve, thirteen, 
fourteen, fourteen and one-half, eighteen, nineteen, twenty-one, and twenty- 
four, in the county of Whitman, shall constitute the seventh representative 
district, and shall be entitled to two representatives. 

The county of Asotin shall constitute the eighth representative district, and 
shall be entitled to one representative. 

The county of Garfield shall constitute the ninth representative district, and 
shall be entitled to one representative. | 

The county of Columbia shall constitute the tenth representative district, 
and shall be entitled to one representative. 

The first and second wards of the city of Walla Walla, and the precincts of 
Waitsburgh, Coppie, Dry Creek, Russell Creek, Mill Creek, Washington, and 
Small, in the county of Walla Walla, shall constitute the eleventh representa- 
tive district, and shal] be entitled to one representative. 

The third and fourth wards of the city of Walla Walla, and the precincts of 
Wallula, Frenchtown, Lower Touchet, Prescott, Hadley, Eureka, Hill, and 
Baker, in the county of Walla Walla, shall constitute the twelfth representa- 
tive district, and shall be entitled to one representative. 

The county of Franklin shall constitute the thirteenth representative dis- 
trict, and shall be entitled to one representative. 

The county of Adams shall constitute the fourteenth representative dis- 
trict, and shall be entitled to one representative. 

The county of Lincoln shall constitute the fifteenth representative district, 
and shall be entitled to two representatives. 

The county of Okanogan shall constitute the sixteenth representative dis- 
trict, and shall be entitled to one representative. 

The county of Douglas shall constitute the seventeenth representative dis- 
trict, and shall be entitled to one representative. 

The county of Kittitas shall constitute the eighteenth representative dis- 
trict, and shall be entitled to two representatives. 

The county of Yakima shall constitute the nineteenth representative dis- 
trict, and shall be entitled to one representative. 

The county of Klickitat shall constitute the twentieth representative dis- 
trict, and shall be entitled to one representative. 

The county of Skamania shall constitute the twenty-first representative dis- 
trict, and shall be entitled to one representative. 

The county of Clarke shall constitute the twenty-second representative dis- 
trict, and shall be entitled to two representatives. 

The county of Cowlitz shall constitute the twenty-third representative dis- 
trict, and shall be entitled to one representative. 

The county of Wahkiakum shall constitute the twenty-fourth representa- 
tive district, and shall be entitled to one representative. 

The county of Pacific shall constitute the twenty-fifth representative dis- 
trict, and shall be entitled to one representative. | 

The county of Lewis shall constitute the twenty-sixth representative dis- 
trict, and shall be entitled to two representatives. 
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The county of Thurston shall constitute the twenty-seventh representative 
district, and shall be entitled to two representatives. 


The county of Chehalis shall constitute the twenty-eighth representative 
district, and shall be entitled to two representatives. 

The county of Mason shall constitute the twenty-ninth representative dis- 
trict, and shall be entitled to one representative. 

The county of Kitsap shall constitute the thirtieth representative district, 
and shall be entitled to one representative. 

The county of Jefferson shall constitute the thirty-first representative dis- 
trict, and shall be entitled to two representatives. 

The county of Clallam shall constitute the thirty-second representative dis- 
trict, and shall be entitled to one representative. 

The precincts of Mountain, Kapousin, Nesqually, Carbonado, Orting, Buck- 
ley, South Prairie, Wilkeson, Sumner, Lake Tapps, Alderton, Reservation, 
and the first and second precincts of Puyallup, in the county of Pierce, shall 
constitute the thirty-third representative district, and shall be entitled to 
two representatives. 

The first and second precincts of the first ward, and the fourth, fifth, and 
seventh precincts of the second ward, of the city of Tacoma, and the precincts 
of Purdy, Fox Island, Artondale, Rosedale, Gig Harbor, Anderson Island, 
McNeill’s Island, Lake Bay, Vaughn, Minter, Clover Creek, Lake View, Steila- 
coom, Muck, Roy, Tanwax, Ohop, and Smelter, of the county of Pierce, shall 
constitute the thirty-fourth representative district and shall be entitled to two 
representatives. 

The first, second, third, and sixth precincts of the second ward of the city 
of Tacoma, in the county of Pierce, shall constitute the thirty-fifth representa- 
tive district, and shall be entitled to two representatives. 

The first, second, third, fourth, and fifth precincts of the third ward, and 
the first, second, third, and fourth precincts of the fourth ward, of the city of 
Tacoma, in the county of Pierce, shall constitute the thirty-sixth ene 
tive district, and shall be entitled to two representatives. 

The sixth, seventh, and eighth precincts of the third ward, and the fifth 
precinct of the fourth ward, in the city of Tacoma, and the precincts of 
Junetts, Hunt’s Prairie, Fern Hill, Oakes, Ridgedale, and Woodruff, in the 
county of Pierce, shall constitute the thirty-seventh representative district, 
and shall be entitled to two representatives. 

The precincts of Hot Springs, Eagle Gorge, Durham, Franklin, Enumclaw, 
Black Diamond, Osceola, Green River, Slaughter, Christopher, Adalaide, Mil- 
ton, Des Moines, White River, Sunny Dale, West Seattle, Duwamish, Vashon, 
Chautauqua, Meeker, Kent, and Meridian, in the county of King, shall con- 
stitute the thirty-eighth representative district, and shall be entitled to two 
representatives. 

All that part of the city of Seattle, in the county of King, lying east of 
South Second Street and South Second Street produced, and south of Yesler 
Avenue, shall constitute the thirty-ninth representative district, and shall be 
entitled to two representatives. 

All that part of the ciy of Seattle, in the suniy of King, lying south of 
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Madison Street and Madison Street produced, not embraced in the thirty- 
ninth representative district, shall constitute the fortieth representative dis- 
trict, and shall be entitled to two representatives. 

All that part of the city of Seattle, in the county of King, lying north of 
Madison Street and south of Stewart and Olive Streets, or east of Ninth and 
Rollin Streets and Rollin Street produced, shall constitute the forty-first rep- 
resentative district, and shall be entitled to two representatives. 

All that part of the city of Seattle, in the county of King, lying north of 
Stewart and Olive Streets, and west of Ninth and Rollin Streets and Rollin 
Street produced, shall constitute the forty-second representative district, and 
ehall be entitled to two representatives. 

The precincts of Arthur, Cedar Mountain, Renton, New Castle, Gilman, 
Snoqualmie, Falls City, Tolt, Novelty, Bellevue, Houghton, Redmond, Rich- 
mond, Cherry Valley, Fremont, Latona, Monohon, Mercer Island, Kirkland, 
South Bend, Ballard, Yesler, Pontiac, Avondale, Juanita, Samamish, Union, 
and Salmon Bay, in the county of King, shall constitute the forty-third repre- 
sentative district, and shall be entitled to three representatives. 

The county of Snohomish shall constitute the forty-fourth representative 
district, and shall be entitled to two representatives. , 

The county of Island shall constitute the forty-fifth representative district, 
and shall be entitled to one representative. 

The county of Skagit shall constitute the forty-sixth representative dis- 
trict, and shall be entitled to two representatives. 

The county of San Juan shall constitute the forty-seventh representative 
district, and shall be entitled to one representative. 

All of Whatcom County, excepting the territory included in the city limits 
of Whatcom, New Whatcom, and Fairhaven, shall constitute the forty-eighth 
representative district, and shall be entitled to two representatives. 

The territory included in the city limits of Whatcom, New Whatcom, and 
Fairhaven, in the county of Whatcom, shall constitute the forty-ninth repre- 
sentative district, and shall be entitled to two representatives. [September 11, 
1890, § 5; 1 H. C., § 41.] 


¢ 60. Senators Elected in 1890. 


At the general election to be held on the first Tuesday after the first 
Monday in November, eighteen hundred and ninety, a senator shall be elected 
in each of the following numbered single senatorial districts, namely:— 

The second, sixth, seventh, twelfth, fourteenth, sixteenth, twentieth, 
twenty-third, twenty-fourth, twenty-fifth, twenty-sixth, twenty-seventh, 
twenty-eighth, twenty-ninth, thirtieth, thirty-second, and thirty-fourth, as 
numbered in this chapter. [September 11, 1890, § 6; 1 H. C., $ 42.] 


2 61. Senators to be Elected in 1892. 
At the general election to be held on the first Tuesday after the first 
Monday in November, eighteen hundred and ninety-two, a senator shal] be 


elected in each of the following numbered single senatorial districts, 
namely :— 
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The first, third, fourth, fifth, eighth, ninth, tenth, eleventh, thirteenth, 
fifteenth, seventeenth, eighteenth, nineteenth, twenty-first, twenty-second, 
thirty-first, and thirty-third, as numbered in this chapter. [September 11, 
1890, $ 7; 1 H. C., § 43.] 


? 62. Senators Holding Over from 1889. 

The senators elected on the first day of October, eighteen hundred and 
eighty-nine, in districts numbered two, four, six, eight, ten, twelve, fourteen, 
sixteen, eighteen, twenty, twenty-two, and twenty-four, as numbered in sec- 
tion one of article twenty-two of the constitution, shall continue in office until 
the expiration of their terms, as prescribed in section six, article two, of the 
constitution. [September 11, 1890, § 8; 1 H. C., § 44.] 


@ 63. Formation of New Precincts Does not Affect Apportionment. 

Precincts which have recently been formed, or which hereafter may be 
formed, or for any other reason are not mentioned herein by name, shall be 
part of the same senatorial and representative districts as the precincts from 
which they were formed. [September 11, 1890, § 9; 1 H. C., § 45.] 


CHAPTER II. 
OF PAYMENT OF EXPENSES. 


2 65. Warrants for Pay of Employees. 

The state auditor shall draw warrants on the state treasurer for sums 
covering amounts due officers and employees of the legislature on presentation 
of certificates signed by the speaker or president, and countersigned by the 
chief clerk or secretary, of the body in which the service of the officer or em- 
ployee is rendered, and showing amounts due to dates specified. Each of said 
warrants shall be drawn in favor and be made payable to the order of the officer 
or employee named in each certificate. [L. 90, p. 1, § 1; 1 H. C., § 46.] 


¢ 66. Payment of. 

Upon presentation to the state treasurer of a warrant drawn as provided 
for in the last preceding section, that officer shall pay the same from any 
money in the state treasury appropriated for the expenses of the legislature of 
the state of Washington: Provided, That should there be no money in the 
treasury of the state covered by such appropriation, the state treasurer shall 
indorse such fact on the warrant presented, and said warrant shall draw 
interest from date of such indorsement, and shall be payable thereafter as is 
provided by law and custom. [L.’90, p.1, § 2; 1 H. C., § 47.] 


¢ 67. Warrants for pay of Members. 

The state auditor is hereby directed to draw warrants on the state treas- 
urer for the mjleage and daily pay of members of the legislature, on presenta- 
tion of certificates showing amounts due for miles traveled and services ren- 
dered to dates specified. The certificates shall be signed by the speaker or 
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president, and countersigned by the chief clerk or secretary, respectively, of 
the body to which the members belong. The warrants shall be in favor of and 
payable to the order of the persons named in said certificates. [L. ’90, p. 6, 
1; 1 H. C., § 48.] 


%3 68. Payment of. 


Upon presentation of a warrant, drawn as provided for in the last preced- 
ing section, to the state treasurer, that officer shall pay the same out of any 
money in the treasury of the state appropriated for the expenses of the legisla- 
ture of the state of Washington: Provided, That should there be no money in 
the state treasury covered by such appropriation, the state treasurer shall 
indorse such fact on the warrant presented, and said warrant shall draw inter- 
est from the date of such presentation and indorsement, and shall be payable 


thereafter in the manner provided by existing law and custom. [L. ’90, p. 6, 
82; 1 H. C., § 49.] 


3 69. Warrants for Incidental Expenses. 


The state auditor is hereby directed to draw warrants on the state treas- 
urer for the incidental expenses of the legislature, on presentation of cer- 
tificates showing amounts due for material furnished and services rendered to 
dates specified. The certificates shall be signed by the speaker or president, 
and countersigned by the sergeant-at-arms, respectively, of the body ordering 
the expenditures. The warrants shall be in favor of and payable to the order 
of the persons named in said certificates. [L.’90, p. 10, § 1; 1 H. C., § 50.] 


l 70. Payment of. 


Upon presentation of a warrant, drawn as provided for in the last preced- 
ing section, to the state treasurer, that officer shall pay the same out of any 
money in the treasury of the state appropriated for the expenses of the legisla- 
ture of the state of Washington: Provided, That should there be no money in 
the state treasury covered by such appropriation, the state treasurer shall 
indorse such fact on the warrant presented, and said warrant shall draw inter- 
est from the date of such presentation and indorsement, and shall be payable 


thereafter in the manner provided by existing law and custom. [L.’90, p. 10, 
$2; 1 H. C., § 51.] 


CHAPTER III. 
OF VACANCIES IN THE LEGISLATURE. 


272. Vacancy—How Filled—Writ of Election. 

Whenever a vacancy occurs in the legislature of the state of Washington 
during or prior to any session of the legislature which occurs before any gen- 
eral election of the state of Washington, it shall be the duty of the governor 
of the state to forthwith issue a writ of election providing for the filling of 
such vacancy by an election; said writ shall, in substance, be as follows:— 
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The state of Washington to the electors of (senatorial or representative) 
district, county or counties, of the state of Washington, greeting :— 

You are hereby commanded to hold an election to fill the vacancy in the 
(here state whether in the house or senate) caused by the (here 
etate cause of vacancy), which said election shall be held upon the day 
of , A, D. 189—. 

In witness whereof, I have hereunto set my hand, and caused the seal of the 
_ state of Washington to be affixed thereto. 


, Governor. 
Attest: 


, secretary of State. 


Which said writ shall be at once transmitted to the auditor or auditors of the 
county or counties wherein said district is situated. [L. ’91, p. 2, § 1; 1 
H. C., § 52. ] l 


See Const., Art. II., § 16, vacancies, how See note to § 14% infra, contest of elec- 
filled. tions for legislature. 
273. Election, How Held. 
Such election shall be held in every way as provided by law for general 
elections in the state of Washington, except as herein otherwise provided. 
fL. 791, p. 3, § 2;1H.C., § 53.] 


l 74. Notice, by Whom and How Given. 

It shall be the duty of the auditor or auditors of the county or counties 
wherein the district is situated, wherein said election is to be held, to give 
notice of such election by posting notices of the same in at least four public 
places within said district, or if said district be composed of more than one 
county, then in four public places in either county, and by posting one notice 
at the front door of the court house of the county or counties wherein said 
district is situated, in substance following:— 


To the electors of —— (senatorial or representative district, as the case may 
be), in the county of , in the state of Washington:— 

Notice is hereby given that, by virtue of a writ of election issued by his 
excellency the governor of the state of Washington, an election will be held 
for the purpose of electing a (representative or senator, as the case may 
be) from the district, in the county or counties of , in the state of 
Washington, to fill the vacancy caused by the (state cause of vancancy), 
upon the day of , 189—, at the various voting places within said 
district, where the last general election was held, within the usual hours 
provided by law for holding general elections. 

In witness whereof I have hereunto set my hand this 
189—. , County Auditor of 


day of ; 
County. 


Which said notice shall also be published once in some newspaper published 
within the county or counties in which said district is situated, if there be a 
newspaper in said county or counties, and if not, then in some newspaper of 
general crculation within said district. [L.’91, p. 3, § 3; 1 H. C., § 54.] 


3 75. Further Requirements as to Notice. 
Said notice shall be posted at least ten days prior to the day when said 
election is to be held; and be published in said newspaper at least five days 
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before the day of holding said election. It shall also be the duty of the county 
auditor or auditors, in addition to posting and giving said notice, as herein- 
before provided for, to give a copy of said notice to the chairman or any 
member of the county central committee of all the political organizations 
existing within the county or counties in which sand district is situated, at 
least ten days before the day when said election shall be held. [L. ’91, p. 4, 
§ 4; 1 H. C., § 55.] 


2 76. Registration of Voters—Who Entitled to Vote. 

The registration of voters for the general election, or, where the dis- 
trict is within an incorporated city, for the municipal election next preceding 
the holding of a special election, shall be deemed to be a registration of voters 
for the purposes of such special election, and shall be used at such election 
as the registration of such special election: Provided, That any voter not reg- 
istered, who has become entitled to vote since the last registration, shall be 
entitled to vote upon proving to the satisfaction of the judges and inspector of 
the said election that such voter is entitled to vote, and that such voter has 
become entitled to vote since the last registration was closed. [L. 791, p. 4, 
S5;1H.C.,, § 56.] 


See infra § 1445 et seq., registration of voters. 


2 ‘77. Nominations of Candidates, Filing of. 

All nominations of candidates for the office to be filled by the writ of 
election hereinbefore provided for shall be filed with the auditor of the county 
or counties wherein said district is situated, at least five days before the day 
appointed for said election. [L. 91, p.4,$6;1H.C., § 57.] 


2 78. Candidates May be Nominated, How. 


In addition to the manner in which candidates may be nominated by law 
for such special election, the candidates for the office named in such writ of 
election may be nominated by the chief committee of any political organization 
within the county or counties wherein said district is situated. [L. ’91, p. 4, 
§ 7; 1 H. C., § 58.] 


@ 79. Officers of Election, Who Deemed to Be. 

At such special election the judges and inspectors of election appointed 
by the county commissioners of the county or counties wherein said district is 
situated for the last general election preceding such special election shall be 
deemed to be the officers of such special election, and the county auditor shall, 
immediately upon receiving the writ of election from the governor, proceed to 
notify said officers of the holding of said election. [L. "91, p. 4, § 8; 1 H.C., 
& 59.] 


See infra § 1336 et seq.. appointment and qualifications of election officers. 
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CHAPTER IV. 


OF SESSIONS OF THE LEGISLATURE. 


4 
3 80. Biennial Sessions of the Legislature Commence When. 

The third legislature of the state of Washington shall meet on the second 
Monday of January, Anno Domini eighteen hundred and ninety-three, and 
sessions of the legislature shall be held biennially thereafter, commencing on 
the second Monday of January. [L. ’91, p. 38; 1 H. C., § 60. ] 


See Const., Art. II., § 12, biennial and special sessions. 


CHAPTER V. 
OF TAKING OF TESTIMONY BY LEGISLATIVE COMMITTEES. 


@ 81. Attendance of Witnesses Compulsory. 


Every chairman or presiding member of any committee of either the 
senate or house of representatives, or any joint committee of the senate or 
house of representatives, which, by the terms of its appointment, shall be 
authorized to send for persons and papers, shall have power, under the direc- 
tion of such committee, to issue compulsory process for the attendance of any 
witness within the state whom the committee may wish to examine. [L. 95, 
p. 9, § 1.] 


Compare L. ’'81, p. %, §§ 1-3, procuring testimony before legislative committee. 


¢ 82. Chairman to Administer Oaths. 


The chairman or presiding member of any committee of either the senate, 
house of representatives, or any joint committee thereof, shall be authorized to 
administer oaths to all witnesses coming before such committee for examina- 
tion; and all witnesses who shall testify in any proceeding provided for in this 
chapter, shall be under oath or affirmation. [L. ’95, p. 10, § 2.] 


4 83. Commission to Examine Absent Witnesses. 

Every such chairman or presiding member shall also have power, under 
the direction of the committee, to issue a commission for the examination of 
any witness who shall be without the jurisdiction of the state, or if within the 
state, shall be unable to attend, or who shall, for any reasons, be excused by the 
committee from attendance. [.’95, p. 10, § 3.] 


2 84. Commission Executed During Recess. 


Whenever such committee shall obtain authority for that purpose, from 
the senate or house, or legislature, by which it may be appointed, it may issue 
such commission to be executed during the recess of the legislature. [L. 795, 


p. 10, § 4. ] 


¢ 85. To Whom Directed. 
Every such commission shall be directed to such magistrate or other 
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person, as the committee may designate, and interrogatories framed by the 
committee shall be annexed thereto. [L.’95, p. 10, § 5.] 


3 86. Commissioner to Subscribe to Oath. 


e 
The person to whom such commission shall be directed, if he reside within 
the state and accept the trust, shall, before entering upon the execution of his 
duties, take the oath of office prescribed in the constitution. Such commis- 
sioner shall have power to issue process to compel the attendance of witnesses, 
whom he shall be required to examine, and shall have power to administer 
oaths to such witnesses. [L. ’95, p. 10, § 6.] 


2 87. Private Examinations. 


Unless otherwise directed by the committee, it shall in all cases be the 
duty of the commissioner to examine, in private, every witness attending be- 
fore him, and not to make public the particulars of such examination, when so 
made in private, until the same shall be made public by order of the house or 
legislature appointing the committee. [L.’95, p. 10, § 7.] 


2 88. Witnesses Sworn. 


Every witness so attending shall be examined on oath or affirmation, and 
his testimony shall be reduced to writing by the commissioner, or by some dis- 
interested person in his presence and under the direction of said commissioner, 
and signed by the witness. [L.’95, p. 11, § 8.] 


2 89. Depositions Annexed. 


When a commission shall have been duly executed, the commissioner 
shall annex thereto the depositions of the witnesses, duly certified by him, and 
shall, without delay, transmit the same by mail, inclosed and under seal, or 
deliver the same, to the chairman of the committee by which the commission 
shall have been issued, or to such person as by the committee directed. [L. 
°95, p. 11, § 9.] 


¢ 90. Fees. 


A person executing any such commission shall be paid, out of the state 
treasury, the same fees that are allowed by law for the taking of depositions on 
commissions issued out of the superior courts of this state; and any witness 
attending before either house of the legislature, or any committee or joint 
committee thereof, or before any such commissioner, shall be so paid two (3) 
dollars per day for each day in attendance, and five (5) cents a mile for the 
distance necessarily traveled in attending as such witness. [L. 795, p. 11, 


§ 10.] 


3 91. Punishment for Refusal to Attend. 


A person who, being duly summoned to attend as a witness before either 
house of the legislature, or any committee or joint committee thereof, or com- 
missioner authorized to summon witnesses, refuses or neglects, without lawful 
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excuse, to attend pursuant to such summons, shall be punished as for con- 
tempt, as hereinafter provided. [L.’95, p. 11, § 11.] 


See infra § 97, failure to attend a misdemeanor. 


g 92. Persons Refusing to Respond, in Contempt. 

A person who, being present before either house of the legislature, or any 
committee or joint committee thereof, or commissioner authorized to summon 
witnesses, wilfully refuses to be sworn or affirmed, or to answer any material 
and proper question, or to produce, upon reasonable notice, any material and 
proper books, papers or documents in his possession or under his control, shall 
be punished as for contempt, as hereinafter provided. [L. 95, p. 11, § 12.] 


See infra § 97, failure to testify a misdemeanor. 


@ 93. Punishment of Persons in Contempt. 

Any person being in contempt, as hereinbefore provided, shall be pun- 
ished by fine in any sum not less than fifty (50) dollars and not exceeding one 
thousand (1,000) dollars, or by imprisonment in the county jail in the county 
where such examination is being had, for any period of time not extending 
beyond the legislative session then being held, or by both such fine and im- 
prisonment, as the legislative body which authorized such examination may 
order. And in case the contempt arises in a joint proceeding of both houses, 
or before a joint committee thereof, the senate shall prescribe the penalty. 
[L. 795, p. 11, § 13.] 


¢ 94. Conditional Punishment for Contempt. 

If any fine is imposed against any person for contempt, as hereinbefore 
provided, he shall stand committed to the county jail of the county in which 
the offense was committed until such fine is paid. The presiding officer of the 
house, fixing the fine, shall issue a warrant to the sheriff of the county where 
the offense was committed, commanding him to imprison such person in the 
county jail until such fine is paid, or until he has been imprisoned in such jail 
one (1) day for every three (3) dollars of such fine. [Iu. 795, p. 12, § 14.] 


@ 95 Process, How Served. 

All process provided for in this chapter may be served in the same manner 
as is provided by law for the service of process in the superior court; and it 
shall be the duty of any officer to whom any process may be delivered or issued, 
to serve the same as directed: Provided, That in the service of process a copy 
thereof shall be delivered to the witness. [L. 795, p. 12, § 15.] 


2 96. Record of Proceedings. 

Every such committee shall keep a record of its proceedings under the 
provisions of this chapter, which record shall be signed by the chairn:an or 
presiding officer of the committee, and the same returned to the legislative 
body by which the committee was appointed, as a »art of the report of such 
committee. [L. ’95, p. 12, § 16.] 
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3 97. Punishment of Recalcitrant Witnesses. 

Any person who shall fail to attend as a witness upon any committee 
appointed by either the house or senate of the state of Washington, or both, 
after having been duly subpoenaed as provided in Chapter V of this Title, or 
who, being in attendance as a witness before such committee, shall refuse to 
answer any question or produce any paper or document or book which he is 
required to answer or to produce by such committee, shall be deemed guilty of 
a misdemeanor, and upon conviction thereof shall be fined in any sum not 
exceeding five hundred dollars, or by imprisonment in the county jail for a 
term not longer than six months, or by both such fine and imprisonment. [L. 
"97, p. 46, § 1.] 

See supra, §$§ 91, 92, contempts. 


TITLE III. 


OF THE EXECUTIVE DEPARTMENT. 


CHAPTER I. OF THE GOVERNOR . : : . : i . 100 
II. Or THE SECRETARY OF STATE : ; i : 115 
III. Or THE STATE AUDITOR . : : : ; : 130 
IV. OF THE STATE TREASURER $ : f ‘ . 155 
V. OF THE ATTORNEY GFNERAL . ; ; f ; 169 
VI. OF THE STATE GEOLOGIST . é f : f . 172 
VII. OF THE STATE PRINTER . . ; ' ; ; 184 
VIII. OF THE TERMS OF OFFICE . ; ; i ; . 198 
IX. Or PUBLIC PROPERTY COMMISSIONERS ; : : 199 
X. OF Boarp oF PARDONS : ; : ; ; . 204 
CHAPTER I. 


OF THE GOVERNOR. 


3 100. General Powers and Duties. 

In addition to those prescribed by the constitution, the governor has the 
power and may perform the duties prescribed in this and the following sec- 
tions:— 

1. To supervise the conduct of all executive and ministerial officers. 

2. To see that all offices are filled, and the duties thereof performed, or in 
default thereof, apply such remedy as the law allows; and if the remedy is 
imperfect, acquaint the legislature therewith at its next session. 

3. To make the appointments and supply the vacancies mentioned in this 
chapter. 
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4. He is the sole official organ of communication between the government 
of this state and the government of any other state or territory, or of the 
United States. 

5. Whenever any suit or legal proceeding is pending against this state, or 
which may affect the title of this state to any property, or which may result in 
any claim against the state, he may direct the attorney-general to appear on 
behalf of the state, and report the same to him, or to any grand jury designated 
by hin, or to the legislature when next in session. | 

6. He may require the attorney-general or any prosecuting attorney to 
inquire into the affairs or management of any corporation existing under the 
laws of this state, or doing business in this state, and report the same to him, 
or to any grand jury designated by him, or to the legislature when next in 
session. . 

7. He may require the attorney-general to aid any prosecuting attorney in 
the discharge of his duties. 

8. He may offer rewards, not exceeding one thousand dollars in each case, 
payable out of the state treasury, for the apprehension of any person convicted 
of a felony who has escaped from the state prison, or of any person who kas 
committed or is charged with the commission of a felony. 

-9. To perform such duties respecting fugitives from justice as are prescribed 
by the Penal Code. 

10. To issue and transmit election proclamations as prescribed by law. 

11. He may require any officer or board to make, upon demand, special 
reports to him, in writing. 

12. He may control or suppress riots or unlawful strikes, or any unlawful 
assembly of ten or more persons, when by such riot, unlawful strike, or unlaw- 
ful assembly any persons are attempting to commit a felony, or inciting others 
to commit such crime, or any person or persons are in imminent danger 
of losing either life or property. But before taking any such action, the 
governor shall first notify and request the local authorities to suppress such 
riot, unlawful strike, or unlawful assembly, and if they fail, refuse, neglect, or 
are unable to do so, he shall issue his proclamation commanding such persons 
to disperse and refrain from taking part in or encouraging or inciting such 
riot, unlawful strike, or unlawful assembly, and if thereafter such imminent 
danger still continues, the governor shall proceed to suppress the same by 
calling into action all the force necessary to accomplish that purpose. 

13. He has such other powers and duties as are devolved upon him by this 
chapter, or by any other law of this state. [L. ’90, p. 627, $1;1H.C., 3 61.] 

See Const., Art. III., Art. X., § 2. the two enactments: 
See infra $ 7022 et seq. ie rewards for fugi- W., 386. 


tives. Under the terms of § 2, Art. X., Const., 
See infra § 7015 et seq., vesting in the governor the power to call 


Chapin v. Ferry, 3 


proceedings re- 


specting fugitives from justice. 

See infra § 2010 et seq., powers of govern- 
or in cases of insurrection, etc. 

This chapter is controlled by the later en- 
actment, Title 15 of 1 Hill’s Code, prescrib- 
ing the powers of the governor in regard to 
the militia, if there is any conflict between 


@ 101. Records to be Kept. 


forth the militia to execute the laws, the 
governor is not bound, where the danger 
of riot and bloodshed is imminent, to ob- 
serve the antecedent formalities required 
by subdivision 12 of this section, before 
calling fori the military power of the 
state: ; 


The governor must cause to be kept the following records:— 
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1. A register of all applications for pardons or for commutation of any sen- 
tence, with a list of all the official signatures and recommendations in favor of 
or against each application, and list of pardons made. 

2. A register of statements in capital cases made to him, with his action 
thereon. . 

3. An account of all his disbursements of state moneys, and of all rewards 
offered by him for the apprehension of criminals and persons charged with 
crime. , 

4. A register of all appointments made by him, with date of commission, . 
names of appointee, and predecessor. [L.’90, p. 628, § 2; 1H.C., § 62.] 


2102. When Must Send Appointments to the Senate. 

On or before the last five days of each biennial session of the legislature, 
the governor must transmit to the senate a list of all the appointments made by 
him, and not before communicated to the senate for confirmation. [L. 790, 
p. 629, § 3; 1 H. C., § 63.] 


See Const., Art. III., § 13, appointments to See Const., Art. XIII, § 1, power to make 
fill vacancies. appointments 


2 103. Lieutenant-Governor to Act as Governor, When. 

In case the governor absents himself from the state, he shall, prior to such 
departure from the state, notify the licutenant-governor of such proposed 
absence, and during such absence of the governor from the state, the lieu- 
tenant-governor shall perform all the duties of the governor. [L. 790, p. 629, 
§ 6; 1H.C., § 64.] 


2104. Powers and Duties of Acting Governor. 
Every provision in the laws of this state in relation to the powers and 
duties of the governor, and in relation to acts and duties to be performed by 


others towards him, extends to the person performing for the time being the 
duties of the governor. [L. ’90, p. 629, § 4; 1 H. C., § 65.] 


l 105 Salary of Governor. 

The annual salary of the governor, to include all services rendered by him, 
or which may be by law hereafter devolved upon him, is four thousand dollars, 
which shall be paid quarterly [monthly] out of the state treasury. [L. 790, 
p. 629, § 5; 1H. C., § 66.] 

See Const., Art. III., § 14, salary of. See infra § 1960, salaries of officers to be 
paid monthly. 
2106. Warrant for Expense of Publishing Proclamation. 

When the governor is authorized or required by law to issue a proclama- 
tion, payment for publishing the same shall be made out of the state treasury. 
The state auditor is hereby authorized to draw a warrant in favor of the person 
entitled to the same for such publication. The amount allowed any news- 
paper for the publication of a proclamation shall not exceed the sum of twelve 
dollars. [L. 781, p. 45, §$ 1, 3; Cd. 81, § 2367; 1 H. C., § 2939.] 


2 107. Officers Subject to Removal by Governor. 
The governor of the state of Washington is hereby authorized and em- 
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powered to remove from office all state officers appointed by him not liable to 
impeachment for incompetency, misconduct or malfeasance in office. [L. ’93, 
p. 247, §1.] 

The provisions of this act ae 93, p. MD and that such officer is liable to removal 
and the act of Mar. 21, ’93, § 2253 et without a hearing for misconduct, malfeas- 
seq., infra) construed eee show the ance or incompetency, whenever the gov- 
legislative intent to be plain that the tenure ernor should be satisfied that any such 
of office of an appointive member of the causes exist: State v. Burke, 8 W., 412. 
capitol commission should be indefinite, 


3 108. Governor to File, Reasons for Removal. 


Whenever the governor is satisfied that any officer not liable to impeach- 
ment has been guilty of misconduct, or malfeasance in office, or is incompetent, 
he shall file with the secretary of state a statement showing his reasons with hia 
order of removal, and the secretary of state shall forthwith send a certified copy 
of such order of removal and statement of causes by registered mail to the last 
known postoffice address of the officer removed. [L.’93, p. 248, § 2. ] 


2109. Vacancy, How Filled. 


At the time of making the removal from office herein provided for, the 
governor shall appoint some proper person to fill such office, who shall forth- 
with demand and receive from the officer removed the papers, records and 
property of the state pertaining to the office and shall perform the duties of 
such office and receive the compensation thereof until his successor is ap- 
pointed. [L. 93, p. 248, § 3.] 


CHAPTER II. 
OF THE SECRETARY OF STATE. 


2115. Custodian of State Records. 
The secretary of the state is charged with the custody,— 

1. Of all acts and resolutions passed by the legislature; 

2. Of the journals of the legislature; 

3. Of the seal of the state; 

4. Of all books, records, deeds, parchments, maps, and papers required to be 
kept or deposited in his office pursuant to law; 

5. Of the enrolled copy of the constitution; 

6. He is the superintendent and shall have charge of the state capitol, and 
must keep the same, together with all property therein, in good order and 
repair; 

7. He shall provide fuel, lights, and stationery for the senate and house of 
representatives, state library, supreme court, supreme court library, and for 
all state officers having their offices or chambers at the state capital. [L. ’99, 
p. 629, § 1; 1 H.C., § 67.] 

See Const., Art. III., § 24, to be kept at seat of government. 
2.116. General Duties. 
It is the duty of the secretary of state,— 

1. To keep a register of and attest the official acts of the governor; 

2. To affix the state seal, with his attestation, to commissions, pardons, and 
other public instruments to which the signature of the governor is required, 
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and also in attesting and authenticating all certificates and other documents 
properly issued by said secretary; 

3. To record in proper books all conveyances made to the state, and all arti- 
cles of incorporation, letters patent, deeds, certified copies of franchises, or 
other papers filed in his office; 

4. To receive and file all the official bonds of officers whose bonds are re- 
quired to be filed with him; 

5. To take and file in his office receipts for all books distributed by him; 

6. To certify to the legislature, as required by the constitution, the election 
returns for all officers required in said constitution to be so certified, and to 
certify to the governor the name of all other persons who have received at any 
election the highest number of votes for any office the incumbent of which is 
to be commissioned by the governor; 

7. To furnish, on demand, to any person paying the fees therefor, a certified 
copy of all or any part of any law, record, or other instrument filed, deposited, 
or recorded in his office; 

8. To present to the speaker of the house of representatives, at the begin- 
ning of each regular session of the legislature, a full account of all purchases 
made and expenses incurred by him on account of the state; 

9. To file in his office an impression of each and every seal in use by any 
state officer, and to furnish state officers with new seals when necessary; 

10. To keep a fee book, in which must be entered all fees received by him, of 
whatever nature or kind, collected or charged, with the date, name of the 
payor, paid or unpaid, and the nature of the services in each case, which book 
must be verified annually by his affidavit entered therein; which fees so col- 
lected by him shall be paid into the state treasury, from time to time, as col- 
lected: Provided, That fees heretofore collected shall also be paid into the 
state treasury. [L. ’90, p. 630, § 2; 1 H. C., § 68.] 


See Const., Art. III., § 17, records to keep. seal. 
See Const., Art. III., $ 15, commissions to See Const., Art. III., § 18, keeper of. 

be sealed. See infra, § 196, duty to furnish copy to 
See Const., Art. XVIII., § 1, description of state printer. 


ĝ 117. Distribution of Laws. 


Immediately after the laws are bound, the secretary of state must dis- 
tribute the same as follows:— 

1. To each department of the government at Washington, one copy; 

2. To the library of congress, one copy; 

3. To each of the states and territories, and to the District of Columbia, 
one copy; 

4. To our senators and representatives in congress, and to each of the judges 
of the supreme court of this state, and the United States district judge, one 
copy; 

5. To each member of the legislature at the session when such laws were 
adopted, one copy; and to the sergeant-at-arms, the clerks and assistant 
clerks, and to the register and receiver of the United States land offices within 
the state, and to the superintendent of public instruction, one copy; 

6. To the state librarian, twelve copies; 
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%. To the United States district attorney, the United States marshal, to each 
prosecuting attorney, to the province of British Columbia, to the governor, 
secretary, treasurer, auditor, and attorney-general, one copy each; 

8. To each of the trustees of the asylum for the insane and of the peniten- 
tiary, to the warden of the penitentiary, to each inspector of mines, to each of 
the dental examiners, to each university regent, to each pilot commissioner, to 
each of the medical examiners, and to the supreme court reporter, one copy; 

9. To the clerks of the supreme court and the clerks of the United States . 
district court, six copies each, for the use of said courts; 

10. To each department of state, two copies. [L. ’90, p. 631, § 3; 1 H.C., 


§ 69.] 


2118. Distribution of Paper-Bound Copies. 

The secretary of the state shall also forward to the county clerk of each 
county a sufficient number of paper-bound copies of the session laws and index 
to code to supply one copy to each county clerk, clerk of the court, superior 
judge, sheriff, county treasurer, assessor, county commissioner, county super- 
intendent of schools, coroner, and justice of the peace within their respective 
counties, as public property, for the use of their respective offices, to be deliv- 
ered to their successors in office, and one copy to each of the public institu- 
tions of the state. [L. ’90, p. 631, § 4; 1 H. C., § 70.] 


g 119. Secretary to Sell Remaining Copies. 

The remaining copies of such laws shall be delivered by the secretary 
to the state auditor, who shall sell the same at the cost price, and pay into the 
state treasury the proceeds of such sales for the use of the general fund of the 
state. [L.’90, p. 632, § 5; 1 H. C., § 71.] 


2120. Must Mark Books Distributed. 

The secretary must indelibly mark each book distributed to the officers 
of this state, except legislative officers, with the name of the county to which 
and the official designation of the officer to whom it is sent. Such books 
remain the property of the state, and must be by the officers receiving them 
delivered to their successors. [L.’90, p. 632, § 6; 1H.C., § 72.] 


? 121. Expenses—How Paid. 

The expenses incurred by the secretary of state in carrying into effect the 
provisions of this chapter, or in pursuance of any law or resolution of the legis- 
lature, shall be allowed and paid out of-the state treasury upon presentation of 
the bills therefor to the satisfaction of the state auditor, who shall draw war- 
rants in favor of the secretary upon the state treasurer, who shall pay the 
same out of the funds herein appropriated, or hereafter out of funds appro- 
priated from time to time by the legislature for that purpose. [L. ’90, p. 632, 
87; 1H.C., § 73.] 


“Chapter” identical with “act” except as to the last section of this chapter. 


8122. Duties in Arranging Laws. 
In arranging the laws, memorials, and resolutions for publication, the 
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secretary is hereby authorized to make such corrections in the orthography, 
clerical errors, and punctuation of the same as in his judgment shall be deemed 
essential: Provided, That when any words or clauses shall be inserted, the 
same shall be inclosed in brackets; and no correction shall be made which 
changes the intent or meaning of any sentence, section, or act of the legisla- 
ture. [L. 90, p. 632, § 8; 1 H. C., § 74.] 


123. Fees for Special Services. 
The secretary of state shall be entitled to collect the fees hereinafter 
provided for his official services, to wit:— 

1. For a copy of any law, resolution, record, or other document or paper on 
file in his office, fifteen cents per folio: Provided, No copy shall be furnished 
by the secretary of state unless under the seal of the state; 

2. For any certificate under seal of state, two dollars; 

3. For filing articles of incorporation, including issuance of certificate, five 
dollars; 

4. For recording articles of incorporation, fifteen conte per folio; 

5. For filing and recording trade mark, five dollars; 

6. For each deed or patent of land issued by the governor, if for one hun- 
dred and sixty acres of land, or less, one dollar, and for each additional one 
hundred and sixty acres, or fraction thereof, one dollar; 

7. For recording miscellaneous records, papers or other documents, ten 
cents per folio, and five dollars for filing in each case. But no member of the 
legislature, state officer, judge of the supreme or superior courts, shall be 
charged for any search relative to matters pertaining to the duties of their 
offices; nor must they be charged for a certified copy of any law or resolution 
passed by the legislature relative to their official duties: Provided, Such law 
has not been published as a state law. | 

All fees herein enumerated must be collected in advance, and shall be paid 
into the treasury of the state to the credit of the general fund, on the last day 
of each and every month. [L. ’93, p. 421, § 1.] 


Compare, 1 H. C., $ 75. See infra § 4285, et seq., fees for articles of 
incorporation. 


? 124. Official Bond. 


The secretary of state must execute an official bond to the state in the 
sum of ten thousand [dollars], conditioned upon the faithful performance of 
the duties of his office, and must receive no pay under the laws of the state 
until such bond, approved by the governor, is filed with the auditor of state. 
[L. 790, p. 633, § 10; 1 H. C., § 76.] l 
2125. Salary. 

The annual salary of the secretary of state shall be two thousand five 
hundred dollars, which shall be paid monthly out of the state treasury, upon 
proper warrants drawn upon the treasurer by the state auditor. [L.’90, p. 633, 
§ 11; 1 H. C., § 77.] 

See Const., Art. III., § 17, salary of. 
3 126. Olerical Assistance. 
The secretary shall be entitled to one chief clerk, who shall receive an 
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annual salary of fifteen hundred dollars, and one recording clerk, who shall 
receive an annual salary of nine hundred dollars. He shall also be entitled to 
employ extra clerical assistance when necessary, to be paid for upon certified 
vouchers, to the amount of not exceeding one thousand dollars per annum. 
Said sums shall be payable monthly out of the state treasury, upon proper 
warrants drawn upon the treasurer by the state auditor. In case of the un- 
avoidable absence or inability of the secretary to act, the chief clerk may act 
as secretary, and perform the duties of the office until such inability is re- 
moved. [L. 790, p. 633, § 12; 1 H. C., § 78.] 


See general appropriation act, ’97, p. 194. 


CHAPTER III. 


OF THE STATE AUDITOR. 


¢ 130. To Keep Office at Seat of Government, Give Bond, etc. 

The state auditor shall reside and keep his office at the seat of govern- 
ment, and before entering upon his duties shall execute and deliver to the 
secretary of state a bond to the state in the sum of fifty thousand dollars, to be 
approved by the governor, conditioned for the faithful performance of all 
duties required or which may be required of him by law, and take an oath of 
office before any person authorized to administer oaths, and file a copy thereof, 
together with his bond, in the office of the secretary of state. [Cf. L. ’54, p. 
409, § 2; L.’71, p. 96, § 1; Cd. 81, § 2566; L. 790, p. 634, § 1; 1 H. C., § 80.] 


2131. Accountant and Keeper of Public Documents. 

The state auditor is hereby declared to be the general accountant of the 
state, and the keeper of all public account books, accounts, vouchers, docu- 
ments, and all papers relating to the accounts and contracts of the state, its 
revenue, debt, and fiscal affairs, and of all other papers appertaining to the 
state, or any department thereof, and not required by law to be placed in some 
other office or kept by some other person. All books, papers, letters, and 
transactions pertaining to the office of state auditor shall be open to the 
inspection of the public generally during office hours. [Cf. L. ’54, p. 409, 
8 3; L. ’71, p. 97, § 4; Cd. 81, § 2567; L. 90, p. 635, § 2; 1 H. C., § 81.] 


See Const., Art. III., § 2, power and duties of. 


21382. May Appoint Deputy. 

The state auditor shall have authority to appoint a deputy, who, before 
entering up the duties of his office, shall take and subscribe an oath faithfully 
to perform the duties of said office, which oath shall be indorsed on the ap- 
pointment and filed in the office of the state secretary. Said appointment 
may be revoked at the pleasure of the state auditor. The state auditor shall 
be held responsible on his official bond for all official acts of his said deputy. 
The said deputy shall be paid a salary of twelve hundred dollars annually, 
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payable quarterly out of the state treasury. [Cd. ’81, § 2568; L. 790, p. 635, 
23; 1H.C., § 132.] 


2183. Reports to Legislature. 


It shall be the duty of the auditor to digest, prepare, and report to the 
legislature at the commencement of each biennial session,— 

1. A full and detailed statement of the condition of the revenues and the 
amount of the expenditures for the fiscal year; 

2. A full and detailed statement of the public debt; 

3. Estimates of revenue and the expenditures for the next succeeding year; 

4, Such plans as he may deem expedient for the support of public credit, 
for lessening the public expenses, for using the public money to the best 
advantage, for promoting frugality and economy in public offices, and gener- 
ally for the better management and more perfect understanding of the finan- 
cial affairs of the state; 

5. A tabular statement, showing separately the whole amount of each ap- 
propriation of money made by law, the amount paid under the same, and the 
balance unexpended; 

6. A tabular statement, showing separately the amount of money received 
into the treasury from all sources in the preceding fiscal year, the amount 
received from each county, and the source of revenue in each county for state 
purposes. [L. 54, p. 409, § 4; Cd. 781, § 2569; L. ’90, p. 635, § 4; 1 H. C., 
8 83.] 


3 184. Duties Enumerated. 


It shall be the duty of the auditor,— 

1. To audit, adjust, and settle all claims against the state, payable out of the 
treasury, except only such claims as may be expressly required by law to be 
audited and settled by other officers or persons; 

2. To draw all warrants upon the treasury for money, except only in cases 
otherwise expressly provided by law; 

3. To keep a correct register, in tabular form, of all warrants issued by him, 
showing the number, date, amount, to whom and for what payable, with an 
additional column in which to enter the date on which each warrant is returned 
or paid; 

4. To express in the body of every warrant which he may draw upon the 
treasury the particular fund appropriated by law out of which the same is to 
be paid; 

5. To audit, settle, and adjust the accounts of all collectors of the revenue 
and other holders of public money who are required by law to pay the same into 
the treasury; 

6. To examine and settle the accounts of all persons indebted to the state, 
and to certify the amount to the treasurer, and upon presentation and filing of 
the treasurer’s receipt therefor, to give such person a discharge, and charge the 
treasurer therewith; 

7. In his discretion, to inspect the books of any person charged with the 
receipt, safe keeping, and disbursement of public moneys; 
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8. To keep an account between the state and the state treasurer; 

9. To keep an account of all debts and credits between the state and United 
States; 

10. To direct prosecutions in the name of the state for all official delinquen- 
cies in relation to the assessment, collection, and payment of the revenue, 
against all persons who, by any means, become possessed of public money or 
property, and fail to pay over or deliver the same, and against all debtors of 
the state; 

11. To give information in writing to either house of the legislative assem- 
bly, whenever required, upon any subject relating to the financial affairs of the 
state, or touching any duties of his office; 

12. To furnish the offices of himself and the state treasurer with all books, 
papers, blanks, and forms required by law for the proper discharge of the 
duties of their offices, and to furnish the proper forms, through the clerks of ` 
the counties, to assessors, treasurers, and sheriffs, and such clerks, in relation 
to the assessment and collection of public revenue; 

13. To have printed and forwarded to the treasurer of each county blank 
state licenses; 

14. To keep a separate account of the school fund, and of the interest and 
income thereof, together with such moneys as may be raised by special tax or 
otherwise for school purposes; 

15. To require all persons who have received any moneys belonging to the 
state, and have not accounted therefor, to settle their accounts and make pay- 
ment thereof in pursuance of law; 

16. In his discretion, to require any person presenting an account for settle- 
ment to be sworn before him, and to answer, orally or in writing, as to any facts 
relating to it; 

17. To furnish the state treasurer with a list of warrants drawn upon the 
treasurer; 

18. To authenticate with his official seal all drafts and warrants drawn by 
him, and all copies of papers issued from his office; 

19. To make his official report biennially, on or before the thirty-first of 
December, in each year, preceding the meeting of the legislature; 

20. To perform all such other duties as may be required by law. [Cf. L. 
54, p. 410, § 5; Cd. °81, § 2570; L.’90, p. 636, § 5; 1 H. C., § 84.] 


See infra, § 1910 et seq., provisions relat- See infra, § 1912, unlawful for auditor to 
ing to disbursement of public money. issue warrant unless upon vouchers, etc. 


21385. Not to Issue State Warrants Without Authority. 

The state auditor shall in no case issue any state warrant unless there is a 
law authorizing the issue of the same, and every warrant shall state the act 
under which it is drawn; and if any state auditor shall issue any state warrant 
not authorized by law, he shall forfeit and pay fourfold the amount of such 
order to the state, to be recovered by action against the auditor and his sureties 
on his official bond. [L. ’71, p. 97, § 3; Cd. 781, § 2572; L. 790, p. 637, § 6; 
1 H. C., § 85.] 


% 136. Certain Reports to be Printed. 
The state auditor shall have printed five hundred copies of each of the 
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reports of the auditor, treasurer, and state board of audit and control; fifteen 
hundred copies of the report of the superintendent of publie instruction, in- 
cluding the necessary rules, blanks, forms, and the school law; and two hun- 
dred copies each of the other state reports. [L.’90, p. 637,§ 7; 1 H. C.,§ 86.] 


2137. Shall Deliver Reports to Governor. 


When said reports shall have been printed and delivered to the state 
auditor, as provided in the last preceding section, he shall deliver them into 
the custody of the governor, to be by him transmitted to the legislature of the 
state of Washington. [L. 90, p. 637, § 8; 1 H. C., § 87.] 


2 138. Salary of, How Paid. 


The state auditor shall be paid an annual salary of two thousand dollars, 
payable quarterly [monthly] out of the state treasury, upon proper warrants 
drawn by the state auditor. [Cd. ’81, § 2575; L. 790, p. 638, § 9; 1 H. C., 
§ 89.] 


See infra § 1550, salaries to be paid monthly. 


2139. Shall Audit Accounts. 


All persons required by law to pay money into the treasury of the state 
shall, unless otherwise provided, exhibit their accounts and vouchers for state 
moneys received and paid out during the past fiscal year immediately succeed- 
ing the thirtieth day of June in each year, to be audited, adjusted and settled, 
and the auditor shall proceed without any unnecessary delay to audit, adjust 
and settle the same and report to the treasurer the balance found due. For the 
purposes of this section and for the purpose of settling all accounts between 
the state and the several counties of the state, the fiscal year shall be deemed 
to begin with the first day of July in each year, and to end with the thirtieth 
day of June of the succeeding year. [Cf. L. ’54, p. 411, § 6; Cd. ’81, § 2576; 
1.. 790, p. 638, § 10; 1 H. C., § 90; L. 793, p. 249, § 1.] 


2 140. To Charge Delinquents for Failure to Pay Over Moneys. 

If any person so required by law to pay money into the treasury shall fail 
to pay the amount so found due into the treasury, and produce the treasurer’s 
receipt to the auditor within ten days after the settlement required, the delin- 
quent shall forfeit to the state the amount of his commission allowed him by 
law, and also two and one-half per cent a month on the amount wrongfully 
withheld, to be computed from the time the same ought to have been paid 
until actual payment; and the auditor shall charge such delinquent accord- 
ingly, and the whole amount of principal and forfeiture may be recovered by 
action on his official bond. [Cf. L. 754, p. 411, § 7; Cd. 781, § 2577; L. ’90, 
p. 638, §11; 1 H. C., § 91.] 


2141. Presentation of Claims—Suits. 

All persons having claims against the state shall exhibit the same, with 
the evidence in support thereof, to the auditor, to be audited, settled, and 
allowed, within two years after such claim shall have accrued, and not after- 
wards. And in all actions brought in behalf of the state, no debt or claim shall 


40 


Crap. III.) OF THE STATE AUDITOR. [22 142-146 


be allowed against the state as a set-off, but such as has been exhibited to the 
auditor, and by him allowed or disallowed, except only in cases where it shall 
be proved to the satisfaction of the court that the defendant at the time of trial 
is in possession of vouchers which he could not produce to the auditor, or that 
he was prevented from exhibiting the claim to the auditor by absence from the 
state, sickness, or unavoidable accident. [L. 54, p. 411, § 8; Cd. ’81, § 2578; 
I. 790, p. 638, § 12; 1 H. C., § 92.] 


¢ 142. Presentation of Warrants for Payment. 

All warrants drawn on the state treasury shall be presented for payment 
within the period of five years after the date of the issue thereof; and should 
the payee or legal holder of any such warrant or warrants neglect or fail to 
present the same for payment within the time specified, it shall be the duty of 
the state auditor to enter the same as canceled on the books of his office, and to 
notify the state treasurer of such cancellation: Provided, That should the 
payee or legal owner of any such canceled warrant or warrants present the same 
for payment after the lapse of five years from the date of the issue thereof, the 
state auditor may, upon proper showing by affidavit and the delivery of the 
canceled warrant into his possession, issue a new warrant in lieu thereof on the 
state treasurer, and the said trsasurer is authorized to pay the same as other 
warrants are paid. [L.’83, p. 61,§1; L.’90, p. 638, § 13; 1 H. C., § 93.] 


2143. Cancellation of Warrants. 

All outstanding warrants issued five years prior to the approval of this 
act shall, if not paid within one year from the date hereof, be canceled by the 
state auditor, as provided in this chapter. [L. 83, p. 61, § 2; L. 90, p. 639, 
g 14; 1H. C., § 94.] 


? 144. Duplicate Warrants. 

In case of the loss or destruction by fire, or other cause, of any state war- 
rant or warrants issued by the state auditor for the payment of any money out 
of the treasury of the state, the said auditor is hereby authorized and empow- 
ered to issue a duplicate or duplicate warrants, in lieu thereof, the said dupli- 
cate or duplicates to bear the same number, class, or designation in all respects 
and to be issued for the same amount as the original in lieu of which such 
duplicate shall issue: Provided, That the issue of any such duplicate warrant 
or warrants shall be subject to the provisions of section 142. [L. ’88, p. 236, 
81; L.’90, p. 639, § 15; 1H.C., § 95.] 


2145. Preliminaries Before Issuance of Duplicate Warrants. 

Before any such duplicate warrant shall be issued, as provided in the last 
preceding section, the state auditor shall require from the person making 
application for the issue of such duplicate warrant, to file in his office a written 
affidavit specifically alleging on oath that he is the proper owner, payee, or 
legal representative of such owner or payee of the original warrant for which a 
duplicate is required, giving the date of issue, the number, amount, and for 
what services or claim said original warrant was issued, and that the same has 
been lost or destroyed, and has not been paid; and shall also require the person 
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so making application to give a sufficient bond, with one or more sufficient 
sureties, conditioned to save the state harmless from the payment of the orig- 
inal warrant, and all costs and charges on account thereof. [L. ’88, p. 236, 
§ 2; L.’90, p. 639,8 16; 1H.C., § 96.] 


2 146. Record of Lost or Destroyed Warrants. 

The state auditor shall keep a full and complete record, for identification, 
of all warrants alleged to have been lost or destroyed, and of the issue of any 
duplicate therefor; and upon the issuance of any such duplicate, he shall enter 
the cancellation upon the books of his office of the original warrant, and imme- 
diately notify the state treasurer of such cancellation. [L. ’88, p. 236, § 3; L. 
90, p. 640, § 17; 1 H. C., § 97.] 


2 147. Testimony Taken in Settlement of Accounts. 


The auditor, whenever he may think it necessary in the settlement of any 
account or the drawing of any warrant, may examine the party, witnesses, and 
others on oath or affirmation touching any matter material to be known in the 
settlement of the account or the drawing of the warrant, and for that purpose 
he may issue summons and compel witnesses to attend before him and give 
testimony in the same manner and by the same means allowed in courts of 
record, and he shall reduce such evidence to writing, and file the same in his 
office. [Cf. L. 754, p. 411, § 9; Cd. 81, § 2579; L. 90, p. 640, § 18; 1 H. C., 


g 98.] 


2 148. Shall Preserve Documents, Settle Accounts, etc. 

All accounts, vouchers, and documents settled or to be settled by the 
auditor shall be preserved in his office, and copies thereof, authenticated by the 
official seal, shall be given to any person interested therein, who shall require 
the same. [Cf. L. 54, p. 411, § 10; Cd. 81, § 2580; L. ’90, p. 640, § 19; 1 
H. C., § 99.] 


¢ 149. Shall Draw Warrant When, and When Not. 

In all cases of grants, salaries, pay, and expenses ascertained and allowed 
by law, found due to individuals from the state when audited, the auditor shall 
draw a warrant upon the treasury for the amount, but in cases of unliquidated 
accounts and claims the adjustment and payment of which are not provided 
by law, no warrant shall be drawn by the auditor or paid by the treasurer, 
unless the previous appropriation shall have been made by law for that pur- 
pose, nor shall the whole amount drawn by and paid under any head ever 
exceed the amount thus appropriated: Provided, That when an appropriation 
is made by law to be paid out of the state treasury, it shall be the duty of the 
state auditor to draw a warrant or warrants upon the state treasurer in accord- 
ance with the provisions of such law in favor of the person or persons entitled 
to the same. [Cf. L. ’54, p. 412, § 11; Cd. ’81, § 2581; L. ’90, p. 640, § 20; 


1 H. C., § 100.] 
See Const.. Art. VIII., § 4. rant for amount of reward, see title “Of 
See infra § 1912, unlawful to issue war- Rewards and Expenses of Arresting Fugi- 
rants except on vouchers. tives.” § 7022 et seq. 


As to duty of state auditor to draw war- 
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2 150. Certificate to Claimant, When—Report to Legislature. 

In all cases where the laws recognize a claim for money against the state, 
and no appropriation shall be made by law to pay the same, the auditor shall 
audit and settle the same, and give the claimant a certificate of the amount 
thereof, under the official seal, if demanded, and shall report the same to the 
legislature with as little delay as possible. [L. 54, p. 412, § 13; Cd. 781, $ 
2583; L.’90, p. 641, § 22; 1H.C., § 101.] 


2151. Reference to Attorney-General, When. 

If any person interested shall be dissatisfied with the decision of the 
auditor on any claim, account, or credit, it shall be the duty of the auditor, at 
the request of such person in writing, setting forth the objections, to refer the 
same to the attorney general. [Cf. L.’ 54, p. 412, § 12; Cd. ’81, § 2582; L. 
"90, p. 641, § 21; 1 H. C., § 102.] 


@ 152. Oaths, Authority to Administer. 

The auditor shall have power to administer all oaths required by law in 
matters pertaining to the duties of his office. [Cd.’81, § 2586; L. ’90, p. 641, 
§ 23; 1 H. C., § 103.] 


2 153. Seal—Copies of Documents as Evidence. 

The auditor shall keep a seal of office for the identification of all papers, 
writings, and documents required by law to be certified by him, and copies so 
authenticated and certified of all papers and documents lawfully deposited in 
his office shall be received in evidence as to the original. [Cd. ’81, § 2587; L. 
90, p. 641, § 24; 1 H. C., § 104.] 


The state auditor is one of the state offi- debtedness, and is also a member of the 
cers authorized to borrow money on the board of equalization. 
credit of the state to liquidate state in- 


CHAPTER IV. 
OF THE STATE TREASURER. 


2155. General Duties. 
It shall be the duty of the state treasurer,— 

1. To receive and keep all moneys of the state not expressly required by law 
to be received and kept by some other person; 

2. To disburse the public moneys only upon warrants drawn upon the 
treasurer by the state auditor, in the order of their number, date, and issue; 

3. To keep a just, true, and comprehensive account of all moneys received 
and disbursed; 

4. To keep a just and true account of each head of appropriations made by 
law, and the disbursements under the same; 

5. To render his accounts to the state auditor in detail, for settlement quar- 
terly, on the thirty-first day of March, thirtieth day of June, thirtieth day of 
September, and thirty-first day of December, of each year, or oftener if re- 
quired; 
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6. To indorse on each warrant the date of payment, the amount of the prin- 
cipal, and the interest due on said date; 

7. To report to each house of the legislature, within ten days after the 
commencement of each regular session, a detailed statement of the condition 
of the treasury, and its operations for the preceding year; 

8. To give information, in writing, to either house of the legislature, when- 
ever required, upon any subject connected with the treasury, or touching any 
duty of his office; 

9. He shall account for and pay over all moneys on hand as such treasurer to 
his successor in office, and deliver all books, vouchers, and effects of office to 
him, and such successor shall receipt therefor; 

10. Upon payment of any warrant, he shall take upon the back thereof the 
signature of the person to whom it is paid, and return the same to the auditor 
with his quarterly statement. [L. 54, p. 413, § 3; L. ’64, p. 52, § 3; L. 771, 
p. 77, § 2; L.’86, p. 134, § 2; L. ’90, p. 642, $ 1; 1 H. C., § 105.] 


See Const., Art. III., § 19, duties of. ance of an appropriation by law, the treas- 
See infra 4 1625 et 8eq., treasurer as fiscal urer may, on that ground, lawfully ques- 
agent. tion the legality of any warrant Issued by 


Under the constitutional provision, §4, the state auditor: State v. Lindsley, 3 
Art. VIII., forbidding the payment of 125. 
money out of the treasury, except in pursu- 


8 156. Residence, Bond, and Oath. 

The state treasurer shall reside and keep his office at the seat of govern- 
ment, and before entering upon his duties shall execute and deliver to the 
secretary of state a bond to the state in the sum of two hundred and fifty 
thousand dollars, to be approved by secretary of state and one of the judges of 
the supreme court, conditioned to pay all moneys at such times as required by 
law, and for the faithful performance of all duties required of him by law, and 
take an oath of office before some judge or justice of the peace within the state, 
to be indorsed on his commission, and file a copy thereof, together with the 
bond, in the office of the secretary of the state. [L. 754, p. 413, § 2; L. 764, p. 
51, $ 2; L.’71, p. 76, $1; L.’81, p. 18, § 1; L. 86, p. 133, $ 1; L.’90, p. 642, 
$2; 1H. C., § 106. 


@ 157. Records, etc., Open for Public Inspection. 

All the books, papers, letters, and transactions pertaining to the office of 
treasurer shall be open for the inspection of a committee of the legislature, or 
either branch thereof, to examine or settle all accounts, and to count all 
money; they shall also be open to the inspection of the public generally during 
office hours; and when the successor of any such treasurer shall be elected and 
qualified, the state auditor shall examine and settle all the accounts of such 
treasurer remaining unsettled, and give him a certified statement showing the 
balance of moneys, securities, and effects for which he is accountable, which 
have been delivered to his successor, and report the same to the legislature. 
[L. 754, p. 414, § 4; L. ’64, p. 53, § 4; L. ’86, p. 134, § 3; L. 790, p. 643, § 3; 
1 H. C., § 107.] 


%3 158. Duplicate Receipts for Moneys Paid Into State Treasury. 
All persons who are required by law to pay any moneys into the state 
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treasury, or to transmit any public funds to the state treasurer on state ac- 
counts, shall, at the time of making such payments or transmissions, notify the 
state auditor thereof, specifying the amount and date of such payment, and 
for what particular fund or account. For all sums of money so paid into the 
treasury, the state treasurer shall forthwith give duplicate receipts under his 
seal of office, one of which he shall deposit with the state auditor, who shall 
credit such person or county accordingly, and charge the treasurer with the 
amount; the other receipt the treasurer shall transmit to the person or party 
paying the money. [L. 754, p. 414, § 5; L. 764, p. 53, § 5; L. 771, p. 78, § 4; 
L. 786, p. 134, § 4; L. 790, p. 643, § 4; 1 H. C., § 108.] 


¢ 159. Power to Administer Oaths. 

The treasurer shall have power to administer all oaths required by law in 
matters pertaining to the duties of his office. [L.’54, p. 114, § 6; L. 64, p. 53, 
§ 6; L. 71, p. 78, $ 5; L. 86, p. 135, § 5; L. 790, p. 634, § 5; 1 H. C., § 109.] 


2 160. Seal of Office—Copies of Documents as Evidence. 

` The treasurer shall keep a seal of office for the authentication of all 
papers, writings, and documents required by law to be certified by him, and 
copies so authenticated of all documents lawfully deposited in his office shall 
be received in evidence as the originals. [L. 54, p. 414, § 7; L. 764, p. 53, § 7; 
L. 71, p. 78, § 6; L. 86, p. 135, § 6; L. 790, p. 643, §6; 1 H. C., § 110.] 


? 161. Forfeiture for Wrongful Refusal to Pay Warrant. 

If the state treasurer shall willfully refuse to pay any warrant lawfully 
drawn upon the treasurer, or shall knowingly pay any warrant out of the order 
of its number, date, and issue, he shall forfeit and pay fourfold the amount to 
any person injured thereby, to be recovered by action against the treasurer and 
his sureties on his official bond. [L. 54, p. 414, § 8; L. 764, p: 53, § 8; L. 71, 
p. 78, § 8; L. 786, p. 135, § 8; L. 90, p. 644,§ 7; 1 H.C., § 111.] , 

The law of '’86, p. 161, § 1, provides “The ance,” etc. The title to this act reads “An 
state treasurer be, and he is hereby, or- act ordering the territorial treasurer to 


dered to pay all warrants drawn on the pay all warrants in the order of their pre- 
state treasury in the order of their issu- sentment.’’ 


2 162. Call for Warrants. 

The state treasurer shall, when he has sufficient money on hand to pay 
warrants exceeding three thousand dollars, and said warrants are not presented 
for payment, advertise in some weekly newspaper at the seat of government 
having the largest circulation in the state, for two weeks, stating the amount of 
money on hand, and the number of warrants he is prepared to pay; and if such 
warrants are not presented for payment within ten days after the publication 
of such notice, such warrants shall not draw interest after such date. [L. 771, 
p. 79, § 9; L. 786, p. 135, § 9; L. 790, p. 644, § 8; 1 H. C., § 112.] 


See supra, § 68, payment of warrants for See supra, § 142, limitation for presenta- 
legislative expenses. tion for payment. 


2168. Salary. 
The state treasurer shall be paid an annual salary of two thousand dol- 
lars, payable quarterly [monthly] out of the state treasury upon proper war- 
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rants drawn by the state auditor. [Cf. L. ’86, p. 135, § 10; L. ’90, p. 644, § 9; 
1 H.C., § 113.] 


See Const., Art. III., § 19, salary of. See infra § 158, salary of state officers 
to be paid monthly. 


3 164. Embezzlement—Penalty For. 


If any person exercising the office of state treasurer shall fail to account 
for and pay over all moneys in his hands in accordance with law, or shall 
unlawfully convert to his own use in any way whatever, or use by way of invest- 
ment in any kind of property, or loan without the authority of law, any portion 
of the public money intrusted to him for safe keeping, transfer, or disburse- 
ment, or unlawfully convert to his own use any money that may come into his 
hands by virtue of his office, shall be deemed guilty of embezzlement to the 
amount of so much of said money as is thus taken, converted, invested, used, 
loaned, or unaccounted for, and upon conviction thereof he shall be imprisoned 
in the penitentiary not exceeding fourteen years, and fined a sum equal to the 
amount of money embezzled. [L. ’86, p. 135, § 11; L. ’90, p. 644, § 10; 1 
H. C., § 114.) 


See Const., Art. XI., § 14. See infra, §§ 7119, 7123, embezzlement. 


2 165. Other Duties. 


The state treasurer shall perform such other duties as may be required of 
him by the constitution and laws of the state. [L. ’90, p. 644, § 11; 1 H.C., 
§ 115. ] 


See supra § 16 and note. 


2 166. Counties to be Credited with Delinquencies. 

It shall be the duty of the state treasurer each year, when balancing up 
the accounts of the several counties, to credit said counties with the amount 
of delinquent state tax duly reported to him by the state auditor. [L. ’86, p. 
135,§ 7; 1H.C., § 116.] 


See infra, § 37, credit to delinquent tax account. 


CHAPTER V. 
OF THE ATTORNEY-GENERAL. 


2 167. Commission, Oath, Bond. 

Before entering upon the duties of his office, the attorney-general 
shall be commissioned by the governor, and shall take the following oath, 
to wit: “I do solemnly swear (or affirm) that I will support the constitution 
of the United States, the organic act and laws of Washington Territory, and 
that I will faithfully and impartially discharge the duties imposed upon me 
by law to the best of my abilities.” He shall also execute a bond to the 
territory of Washington in the sum of five thousand dollars, with sureties to 
be approved by the governor, conditioned for the faithful performance of his 
duties, and the paying over all moneys as provided by law; the bond, with his 
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oath of office and approval of the governor indorsed thereon, shall be forth- 
with deposited with the secretary of the territory. [L.’88, p. 7, § 4.] 


See note to § 478 infra, territory construed to mean state. 


3 168. Additional Bond. 

Whenever the governor shal] deem any bond filed by the attorney-general 
insufficient, he may require additional bond, in any penalty not exceeding five 
thousand dollars; and if any person appointed to the office of attorney-general 
shall fail to give bond, or take the oath required of him, within thirty days 
after he is appointed, the office shall be deemed vacant; and if, being required 
additional bond as herein provided, he fails to furnish the same within twenty 
days after notice of such requirement, his office may, in the discretion of the 
governor, be declared vacant, and filled as provided by law. [L. ’88, p. 7, § 5. ] 


2 169. Duties of, in General. 
The duties of the attorney-general shall be,— 

1. To consult with and advise the governor and other state officers, and 
give, when requested, written opinions upon all legal or constitutional ques- 
tions relating to the duties of such officers respectively; 

2. To prepare, when necessary, proper draughts for contracts and other 
writings relating to subjects in which the state is interested; 

3. To give written opinions, when requested by either branch of the legisla- 
ture, or committees thereof, upon constitutional or legal questions; 

4. To enforce the proper application of funds appropriated to the public 
institutions of the state, and to prosecute corporations for failure or refusal 
to make the reports required by law; 

5. To keep in proper books a register of all cases prosecuted or defended by 
him, in behalf of the state or its officers, and of all proceedings had in relation 
thereto, and to deliver the same to his successor in office; 

6. To keep in his office a book in which he shall record all the official 
opinions given by him during his term of office, which book shall be by him 
delivered to his successor in office; 

7. To pay into the state treasury all moneys received by him for the use of 
the state; 

8. To attend to and perform any other duties which may from time to time 
be required of him by law. [L. 88, p. 8,§ 6; 1H.C., § 117.] 


See Const. Art. III., § 21, duties and salary 
of attorney-general. 

See supra § 100, subdivisions 5, 6 and 7, 
power of governor over attorney-general in 
certain cases. 

See infra, § 4753, powers and duties of at- 


torney general in relation to proceedings in 
courts. 

The provisions of this chapter were not 
repealed by the provisions of an act relat- 
ing to E A (§ 4752 infra): Jones v. 
Reed, 3 W., 57, 


2170. Must Report Biennially to Governor and Legislature. 

It shall be the duty of the attorney-general to prepare and report to the 
governor and the legislature, at or before the commencement of each biennial 
session of the legislature, in the manner provided by law, a concise statement 
of all matters pertaining to his official duties, making such suggestions for 
lessening the public expenses and promoting frugality in the public offices as 
shall be deemed expedient and proper. [L.’88, p. 8,§ 7; 1 H.C., § 118.] 
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CHAPTER VI. 


OF THE STATE GEOLOGIST. 


2172. Appointment—Term of Office—Vacancy. 


The mining bureau shall, within fifteen days after the passage of this act, 
with the advice and consent of the senate, appoint a state geologist, who shall 
be a person known to be competent; theoretically and practically acquainted 
with the mining and treatment of ores, whose term of office shall be the same 
as that of the officers who ex officio comprise the mining bureau, unless sooner 
removed by the mining bureau for cause: Provided, That when a vacancy 
shall exist in the foregoing office, and the senate shall not be in session, the 
ex officio members of the mining bureau shall have the power to fill said 
vacancy, and the person so appointed shall perform the duties and receive the 
compensation of such office, as hereinafter provided, until the next session of 
the legislature, when the mining bureau shall submit such appointment to 
. the senate for their approval or rejection. [L.’90, p. 647,§1; 1H.C., § 183.] 


See infra § 3145, mining bureau. 


2173. Oath and Bond. 


Before entering upon the discharge of his official duties, the state geolo- 
gist shall give a bond in the sum of ten thousand dollars, with good and suffi- 
cient sureties, for the faithful discharge of all duties pertaining to his office; 
said bond to be approved by the mining bureau, and upon such approval of 
said bond the state geologist shall take and subscribe to the oath of office, the 
same as taken by other state officers. [L. 90, p. 647, § 2; 1 H. C., § 134.] 


2174. Duties of. 


It shall be the duty of the state geologist to collect reliable statistical 
information concerning the production and reduction of all precious or useful 
minerals in this state; to keep on file in his office all reports and papers 
relative to his department, which shall be submitted to the mining bureau, as 
they may require, and all correspondence on the subject of mining, milling, 
and reducing ores; he shall address circulars to corporations and individuals 
engaged in mining, and obtain, by correspondence and otherwise, such and 
any information as may bear upon this subject. [L. ’90, p. 648, § 3; 1H. C., 
g 135.] 


2175. Shall Classify Minerals, etc. 

It shall be the duty of the state geologist to collect, arrange, and classify 
mineral and geological specimens found in this state, and to assume charge of 
same under the supervision of the mining bureau. [L. ’90, p. 648, § 4; 1 H. 
C., § 136.] 


2176. Shall Determine Character and Value of Minerals. 


All specimens collected by him shall be carefully marked and catalogued 
at the time he obtains them, and he shall, in connection therewith, as soon as 
may be, prepare a description of every such specimen, and of the locality from 
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which the same was obtained; he shall also, by analysis or assay, determine 
the character, and value of the same. [L. 90, p. 648, § 5; 1 H. C., § 137.] 


4177. Shall do Assaying, and Keep Record of Work—Fees, etc. 

It shall be the duty of the state geologist to assay, or cause to be ae 
and analyzed in his laboratory, specimens of the different ores, minerals, 
metals, coals, and mineral water mined or obtained in this state, whenever 
requested so to do, and such specimens and collection shall remain, eacheand 
every one of them, the sole property of the state. He shall keep a permanent 
record of the same, reserving one-half of the specimen so received for the state 
metallurgical cabinet, giving the name of the county, mining district, lode, 
ledge, deposit, vein, or spring, whenever obtained, together with the value and 
description thereof, which said record shall be subject at all times to the 
inspection of the mining bureau. For such assay or analysis the state geologist 
shall charge for each and every analysis, assay, or test, as follows: For— 


Gold and silver. .$2 00 Manganese ..... $5 00 Antimony...... $5 00 

WMC: 945 64a 3 50 Zinc sent wenden 5 00 Arsenic ........ 5 00 
Alumina ....... 2 00 Nickel and cobalt, Platinum ...... 5 00 
Silica oscccucsse 2 50 each ......... 10 00 Uranium ....... 10 00 
TION: sawdnieswas 3 50 Chromium ..... § 00 Vanadium ..... 10 00 
Copper. ........ 100 “Tih: evan gx 5 00 Molybdenum ...10 00 
Tead o5 36842455 1 50 Cinnabar....... 5 00 Telurium ...... 10 00 
Sulphur. ....... 3 50 Borium ........ 5 00 Potash and soda. 5 00 
Phosphorus .... 5 00 Bismuth ....... 5 00 Coal ........... 6 00 
Magnesia ...... 4 00 


The charges for analyzing or assaying anything not herein enumerated shall 
be fixed by the mining bureau, and shall not exceed those charged by other 
competent geologists and chemists. He shall keep a correct account of all 
moneys received from all such analyses or assays, and report the same monthly 
to the mining bureau; after deducting the cost of the chemicals used in mak- 
ing analyses for profit from the fees received for the same, then one-half of the 
remainder, if any, he shall retain for his own use, and the remainder shall be 
paid into the state treasury monthly; and in case of the failure or neglect of the 
state geologist to keep the record or to pay into the state treasury all money 
received by him for analysis, assays, or tests, as required by this section, he 
shall be deemed guilty of a misdemeanor, and may, upon conviction thereof, 
be punished by a fine not to exceed five hundred dollars, said fine to be recov- 
ered in any court of competent jurisdiction, and paid into the state treasury 
for the benefit and use of the mining bureau. [L. 90, p. 648, § 6; 1 H. C., 
§ 138.] i 


178. Shall Solicit Contributions. 


It shall be the duty of the state geologist to solicit contributions of ores, 
minerals, rocks, fossils, and specimens of natural history, and in his examina- 
tions to collect such specimens and be curator of the state museum, under the 
direction of the mining bureau. [L.’90, p. 649, § 7; 1 H. C., § 139.] 
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2179. Shall Visit and Examine Mines, etc. 


The state geologist shall, at least once in each year, visit each mining 
county in the state, and examine as many of the mines in the different counties 
and mining districts as may be practicable. He shall have power and authority 
to visit and examine any mine or piece of mining ground, for the purpose of 
ascertaining the condition of the same in regard to its safety and means of 
egress from the same, and for this purpose shall have access to all levels, slopes, 
tunnels, winzes, shafts, and shaft powers of any mine for the purpose of said 
inspection. [L. 790, p. 649, § 8; 1 H.C., § 140.] 


2.180. Shall Examine Dangerous Mines. 


Whenever the mining bureau or the state geologist shall receive a formal 
complaint in writing, signed by five or more persons, employees in a mine, 
setting forth that the mine in which they are employed is dangerous in any re- 
spect, the state geologist shall visit and examine such mine, and if, from such 
personal examination, he shall ascertain that the facilities for egress are insuffi- 
cient, or that from want of timbering, scaling, or slacking of the ground in 
such mine so visited, or from other causes, or that the timber, ladders or ladder- 
ways, pentices or plats, in any such mine are in a dangerous condition, it shall 
become his duty to notify the owners, lessor, or lessee thereof; such notice to 
be in writing, and to be served by copy on any person or persons in the same 
manner as provided by law for the service of legal notices or process; said 
notice shall state in what particulars timbers, ladders, ladder-ways, pentices, or 
plats are dangerous, and shall require the necessary changes to be made with- 
out delay; and in case of any criminal or civil procedure at law against the 
party or parties so notified, on account of loss of life or bodily injuries sus- 
tained by any employee subsequent to such notice and in consequence of a 
neglect to obey the state geologist’s requirements, a certified copy of the notice 
served by the state geologist shall be prima facie evidence of the culpable 
negligence of the party or parties complained of. [L. ’90, p. 650,§ 9; 1 H.C., 
§ 141.] 


See infra § 3146, mining bureau. 


@ 181. Shall Report Annually to Mining Bureau. 


The state geologist shall make a report to the mining bureau on or before 
the fifth day of January in each year, for the year ending on the thirty-first day 
of December of the preceding year, which report shall contain all statements 
of accounts, moneys received, statistics, and other information which may tend 
to promote the development of the mineral resources of the state, and give a 
full exhibit of all business transacted by him. [J.. 90, p. 650, § 10; 1 H.C., 
8 142.] 


2 182. Salary and Traveling Expenses. 

The state geologist shall receive a salary of twelve hundred dollars per 
annum, to be paid quarterly, and the state auditor shall draw his warrants, and 
the state treasurer shall pay the same, accordingly. And, in addition, he shall 
be paid the amount of his actual traveling expenses while performing his 
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duties as state geologist, as directed in this chapter, and while traveling by 
and under the direction of the mining bureau; said contingent expenses not to 
exceed fifteen hundred dollars per annum. [L. ’90, p. 651, § 11; 1 H. C, 
$ 143.] 

ò) 


CHAPTER VII. 
OF THE STATE PRINTER AND PRINTING BOARD. 


@ 184. Election of, etc. 

The office of state printer is hereby created, which office shall be filled by 
the governor, by and with the advice and consent of the senate, until the next 
general election in November, eighteen hundred and ninety-two, and there- 
after he shall be elected as other state officers are elected: And provided, That 
so much of the duties of this office as may be required by the legislature at 
any time shall be performed in the town where the capital is located. [L. 790, 
p. 645, $ 1; 1H. C., § 144] 


2185. Term of Office. 

The term of office of the state printer shall begin on the first day of July 
next after his election, and shall continue for four years, and until his suc- 
cessor is elected and qualified: Provided, That the term of the state printer 
appointed in eighteen hundred and ninety shall begin immediately after his 
appointment and qualification, and shall terminate on the first day of July, 
eighteen hundred and ninety-three. [L. ’90, p. 645, § 2; 1 H. C., § 145.] 


See infra $ 198, terms of other state officers. 


2 186. Oath and Bond. 

Before entering upon the duties of his office, the state printer shall take 
the proper official oath, and shall execute to the state of Washington a bond 
for the sum of twenty thousand dollars, signed by at least four good sureties, 
conditioned for the faithful and punctual performance of all the duties of his 
office. Such bond must be approved by the governor, and the bond and oath 
must be filed with the secretary of state, and by him recorded. [L. ’90, p. 646, 
$ 3; 1H.C., § 146.] 


2 187. Duties of State Printer. 

The state printer shall print the laws, the journals of the two houses of the 
legislature; all public documents, and the bills, resolutions, documents, and 
other printing of either the senate or house, as the same may be ordered by the 
legislature; and all forms, blanks, and printing of every description necessary 
to supply the offices of all state officers, and the offices of the supreme court 
and officers thereof, as the same may be ordered by such officers, respectively; 
and he shall do all other public printing of the state, unless otherwise expressly 
provided by law. The term “public printing,” as used with respect to the 
printing of books, pamphlets, reports, and the like, by the state printer, is 
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deemed to include whatever may be necessary (other than the paper and 
binding material) to make each book or pamphlet complete when delivered. 
[L. 790, p. 646, § 4; 1 H. C., § 147.] 


That portion of this section relating to printing decisions of supreme court is omitted 
as obsolete In view of § 226 et seq., infra. 


3 188. Vacancy—How Filled. 


If the state printer shall die, resign, or if from any other cause the office 
should become vacant, the governor shall appoint some suitable and proper 
person to fill such vacancy. The person so appointed shall qualify in the 
manner hereinbefore provided, and shall hold the office of state printer for 
the unexpired term, and until his successor is elected and qualified. [L. ’90, 
p. 646, § 5; 1 H. C., § 148.] 


2189. Failure of State Printer to Perform Duty—Punishment for—Vacancy. 

The state printer shall perform such duties as may be prescribed by law; 
and if any state printer shall delay any public work in order to do private 
printing or binding, he shall be deemed guilty of a misdemeanor, and upon 
conviction thereof before any court of competent jurisdiction, he shall be fined 
in any sum not less than fifty dollars and not more than five thousand dollars, 
and the governor shall thereupon declare the office vacant, and proceed to 
appoint a successor as hereinbefore provided. [L. 90, p. 646, § 6; 1 H. C., 
§ 149.] 


2190. State Printing Board—Powers and Duties. 

All printing, bookmaking and binding required by any officer, institu- 
tion, board or commission of the state of Washington, except printing in 
newspapers and legislative printing, shall be done under the supervision of the 
board to be known as the state printing board, consisting of the governor, 
secretary of state and state treasurer, of which the governor shall be ex officio 
chairman. It shall be the duty of said board to determine what stationery 
and printing shall be furnished every state officer, institution, board or com- 
mission, and no requisition for stationery, printing or binding shall be filled 
by the state printer unless the same shall be approved by said board, or a 
majority thereof, indorsed thereon in writing. It shall be the duty of said 
board to examine all matter for biennial reports of state officers, institutions, 
boards or commissions, and reject therefrom all unnecessary verbiage or statis- 
tics, and the officer, institution, board or commission so reporting, shall be 
bound by the action of a majority of said board, in the rejection of such 
unnecessary matter. Said board shall have full power to adopt such rules 
and regulations for the transaction of its business as by it may be deemed 
necessary. Requisitions shall be made only by the head of the department, 
institution, board or commission, for which stationery, printing, bookmaking 
or binding may be required, or by a first assistant of any of the state officers 
constituting the executive department. All printing and binding when com- 
pleted, except such as shall be done in a newspaper, and such books as are 
required by law to be delivered to some other public officer, shall be delivered 
to the secretary of state. Said secretary shall carefully examine all work 
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delivered to him, and every bill presented for such work, and shall see that the 
work charged for has been done according to law and the directions of said 
board. No bill or claim shall at any time be audited or allowed for or on 
account of any uncompleted job or work, nor until the entire job or work 
charged for shall be finished and delivered in all respects as required by law. 
When any book, pamphlet, blank, report or job of any kind shal] be completed 
and delivered, the state printer shall make out and deliver to the secretary of 
state, in duplicate, a bill therefor, stating what the book, work or job is, when 
the copy therefor was received by him, and when the same was finished and 
delivered, and specifying particularly by items everything charged for in such 
bill grouping the items by classes, as hereinafter designated, and giving the 
prices and amount charged, for each item, and the aggregate amount charged 
for such job or work, and the number of copies or quires thereof printed and 
delivered. One copy of such bill shall be attached to a copy of the book, job 
or work therein mentioned, and the same shall remain on file and of record in 
the office of the secretary of state. No bill shall cover more than one book, 
report, blank or job of any kind. Al bills shall be numbered, and the secre- 
tary of state shall record all bills in numerical order in a book prepared and 
ruled for such purpose, and so ruled that he can enter in red ink, opposite the 
amount charged by the state printer for any item, the amount allowed by the 
secretary of state, as auditor, for such item; and the amount so audited and 
allowed, if less than the amount claimed in said bill, shall in all cases be so 
entered by such secretary. Immediately after the record of any bill the secre- 
tary of state shall enter in such book the date of the filing of the bill, 
and the amount by him audited and allowed thereon, and he shall 
designate on the duplicate of said bill such item or items as he shall 
disallow, in whole or in part, and shall certify thereon, to the auditor 
of state, the amount by him allowed on such bill, and re-deliver said 
duplicate to the state printer. On presentation of such certified dupli- 
cate to the auditor of-state such officer shall issue a warrant therefor 
on the state treasury, payable out of any funds appropriated for that 
purpose. The auditor of state, if requested so to do, may include in one 
warrant the aggregate of any number of bills as audited and certified by the 
secretary of state, when such bills are payable out of the same funds. Separate 
bills for all printing or advertising mentioned in section 193 of this chapter 
shall be made out in duplicate, designating the printing or advertising 
charged for, the rate and number of insertions, and date or dates thereof; and 
a copy of such publication or advertisement, cut from such newspaper, shall 
be attached to each copy of the bill therefor. Such duplicate bills shall be 
verified by the affidavit of the publisher or foreman of the publisher of the 
newspaper in which printing was done or advertisement was published, and 
one copy of such duplicate bill shall be filed and recorded and audited by the 
secretary of state in the manner hereinbefore provided for other bills for 
public printing and binding: Provided, That in recording such bills the copy 
of the advertisement or publication cut from such newspaper and attached to 
the bill shall not be transcribed or recorded. The secretary of state shall 
make similar indorsements and certificates on the duplicates of such bills as 


53 


23 191-193) OF THE EXECUTIVE DEPARTMENT. [Trrue III. 


hereinbefore required for other duplicate bills, and the auditor of state shall 
issue warrants for the amount due thereon as in other cases. [L. 90, p. 462, 
$1; 1 H.C., § 2929; L.’93, p. 214, § 1.] 


2191. Public Printing to be Done Neatly and in Proper Time. 

All the public printing shall be done in a neat, substantial, and work- 
manlike manner, and shall be promptly performed and delivered, so that the 
public business shall not be delayed nor the public interests permitted to 


suffer from any failure to have the work done in proper time. [L. ’90, p. 464, 
§ 2; 1 H. C.. § 2930.] 


2192. Supplies—How Purchased. 

All stationery, desk supplies and furnishings required by the state 
legislature and the state officers located at the capital shall hereafter be pur- 
chased and provided and accounted for in the same manner and under the 
same rules and regulations as govern the purchase and provision and account- 
ing of the supplies for public printing. [L. ’97, p. 205, § 1.] 


See supra $ 190, requisitions for supplies, etc. 


3 193. Classification—Rates to be Paid. 

For the purpose of establishing and providing for the payment of the 
state printer for his services, the public printing shall be divided into the 
following classes, and be paid for as herein stated :— 

1. Bills, resolutions, and other matters that may be ordered tc be printed 
by the legislature, or either branch thereof, in bill form, shall constitute the 
first class, and shall be printed on half-sheet flat cap paper, weighing not less 
than twelve pounds to the ream, in small pica type, each page to contain not 
less than forty-four lines of solid matter of the usual length, and the lines 
shall be successively numbered, with a nonpareil slug between the lines; and 
in measuring the composition upon bills the same shall be measured as solid 
matter, and every necessary fraction of a page shall be measured as a full 
page, but no blank page shall be counted or paid for. The price to be paid for 
composition in this class of printing shall be sixty cents per one thousand 
ems; for press work, per token, fifty cents. 

2. The second class shall consist of the journals of the senate and house of 
representatives, and shall be printed and paid for as follows, to wit: They 
shall be printed on what is known as book paper, weighing not less than forty 
pounds to the ream, and they shall be printed in “super-royal octavo” form, 
on long primer type, with a six-to-pica lead between the lines, without unne- 
cessary blanks, broken pages, or paragraphs; the blanks between the proceed- 
ings of each day and between the different sessions of the same day, not to 
exceed four pica lines, the pages to be four by seven inches in size, and the 
printer shall be paid seventy-five cents per one thousand ems for the composi- 
tion in said journals, and shall be paid for press work forty-five cents per 
token, a token to consist of two hundred and fifty impressions of eight pages 
each; and in measuring, each fraction of a token less than one-half shall be 
counted as one-half a token, and each fraction of a token exceeding one-half 
shall be counted as a full token. The general style and arrangement of the 
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legislative journals of eighteen hundred and eighty-seven, as modified by this 
chapter, shall be followed in the printing of the journals hereafter; but in the 
house and senate messages, so much as relates to any one bill or resolution 
shall constitute and be made a separate paragraph. In all cases, whether 
under this or any other class of printing, where the edition or run of any book 
or work shall exceed three thousand copies, the price for press work shall be 
forty-five cents per token of eight pages each, and no more. 


3. The printing of all reports, communications, and all other documents 
that may be ordered to be printed in book form by the legislature, or either 
branch thereof (except such as enter into and make a part of either journal), 
together with the volume of public documents, and all reports and other 
things specified in this class, shall be printed in the same kind of type and on 
the same kind of paper, and the pages to be of the same size, and printed and 
leaded as specified in the second class, and shall be paid for the same as in the 
second class. | 

4. The printing of the session laws shall constitute the fourth class, and 
shall be printed in royal octavo form, on good small pica type, the pages to be 
of the same size and form as the session laws published by the state of Kansas 
in eighteen hundred and eighty-seven, with similar marginal notes, and shall 
be on book paper weighing not less than fifty pounds to the ream. Press work 
shall be paid for at the rate fixed for the second class, composition at the rate 
of eighty cents per one thousand ems, and marginal notes shall be measured in 
the type in which notes are set, separate from the body of the page. Reprints 
of session laws, when authorized by law, shall be done and paid for as of this 
class of printing. The laws and joint resolutions of each session shall be 
substantially full bound in sheep in one volume, and lettered. 

5. The fifth class of printing shall consist in the printing of all blanks and 
circulars necessary for the use of the respective state officers, and the state 
printer shall be paid for the same,—for press work, per token, fifty cents; for 
composition, sixty cents per thousand ems: Provided, That all job work set 
in type not larger than pica shall be measured in the type in which the job is 
set, and all job work set in type larger than pica shall be charged for as time 
work, ` l 

6. All printing ordered to be done in a newspaper shall constitute the sixth 
class, and shall be printed in nonpareil type, and shall be set up solid, and 
shall be paid for at the rate of fifty cents per square of two hundred and fifty 
ems for the first insertion, and twenty-five cents per square for each subse- 
quent insertion. For folding, stitching, sewing, trimming, covering, binding, 
and finishing of all books and pamphlets that now are or by law shall hereafter 
be ordered to be folded and stitched, or folded, stitched, covered, and 
trimmed, or folded, stitched, trimmed, bound, and finished, the state printer 
shall be paid as follows: For folding one hundred copies of any pamphlet or 
book, for every sixteen pages or fractional part thereof, per hundred, twenty 
cents; for stitching, covering, and trimming, per one hundred copies, for 
pamphlets containing from sixteen to one hundred pages, seventy-five cents 
per hundred; for pamphlets containing from one hundred to two hundred 
pages, ninety-five cents per hundred; for pamphlets containing from two 
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hundred to five hundred pages, one dollar and fifteen cents per hundred; and 
for pamphlets containing from five hundred to one thousand pages, one dollar 
and thirty-five cents per hundred. For sewing and trimming books per one 
hundred copies: For books containing one hundred pages or less, two dollars 
and fifty cents; for books containing from one hundred to two hundred pages, 
five dollars; for books containing from two hundred to five hundred pages, 
seven dollars and fifty cents; for books containing from five hundred to one 
thousand pages, ten dollars. He shall be paid for binding and finishing in 
half sheep and full muslin per book of one hundred pages or less, fifteen cents; 
from one hundred to two hundred pages, twenty cents; from two hundred to 
five hundred pages, twenty-five cents; from five hundred to one thousand 
pages, thirty cents. For binding and finishing in full sheep, he shall be paid 
per book as follows: Two hundred pages or less, twenty-five cents; from two 
hundred to five hundred pages, thirty cents; from five hundred to one 
thousand pages, thirty-five cents. And all work executed under this section 
shall be executed in a good, substantial, and workmanlike manner. [L. 790, 
p. 464, § 3; 1 H. C., § 2931.] 


See supra § 190, bills for, how prepared. flict with § 266 et seq., relating to publica- 
Subdivision 6 of this section as it ap- tion of supreme court "deci sions. 
peared in Hill’s Code, is omitted as in con- 


3 194. Rule-and-figure Work. 


For all rule-and-figure work of more than one and less than three col- 
umns to the page, with or without rules, the state printer shall receive fifty 
per cent more for composition than the prices allowed under this chapter for 
plain work; and for all such work embracing three or more columns to the 
page, with or without rules, he shall be allowed one hundred per cent more 
than for plain work; but no table shall be unnecessarily set open or “fatted,” 
nor shall there be any unnecessary pages in imposing tables or schedules. 
[L. 90, p. 467,§ 4; 1H. C., § 2932.] 


¢ 195. Estimates for Supplies—Contracte—Vouchers—Invoices, etc. 

The state printer shall on the first day of April of each year, make 
estimates for paper and binding materials to be used in the public printing, 
and shall advertise in one of the most widely circulated newspapers in the 
cities of St. Louis, Mo., Chicago, Ill., Portland, Ore., and San Francisco, 
Cal., and in two of the most widely circulated papers in this state, for sealed 
bids for furnishing such paper and binding material at the state printing 
house; and at the time and place named in such advertisement such sealed 
bids shall be opened by the secretary of state in the presence of the state 
printer, and said board, and the contract to furnish such paper and binding 
material shall be awarded by said board to the lowest responsible bidder or 
bidders, at such biddings: Provided, That if it shall appear to the satisfaction 
of said board that said bids are collusive, it shall direct the state printer to 
readvertise for sealed bids as hereinabove provided: And provided further, 
That, before such state printer shall receive such paper and binding materials, 
he shall be satisfied that such paper and binding materials are in all respects 
up to the standard required by law, and such paper and binding materials 
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shall be paid for out of the state treasury upon vouchers sworn to by the 
person furnishing such material, or by persons in their behalf having a 
knowledge of the facts, and certified by the state printer to be correct, each 
voucher being filed, as in other cases, with the auditor of state, and warrants 
drawn by that officer on the state treasurer. Upon receipt of such paper 
and binding materials by the state printer, as herein contemplated, he shall 
certify the fact to the secretary of state, with an invoice of the items in 
detail, corresponding with the contract tc furnish such paper and binding 
material, and the secretary of state shall thereupon charge the state printer 
with such material and their contract value. When the state printer presents 
bills for payment to the secretary of state, under section 193, he is hereby 
authorized to add to such bills, five per centum of the paper and binding 
materials used in the work for which pay is demanded in said bills to cover 
waste and losses, and the secretary of state shall allow the same if found by 
him to be correct, and the secretary of state shall thereupon credit the state 
printer with the quantity of paper and binding material found in said bills: 
Provided, That said state printer shall add said five per centum only upon 
material actually consumed in his office. [L. 90, p. 467, § 5; 1 H. C., § 2933; 
L. 793, p. 216, § 2. ] 


¢ 196. Duty of Secretary of State as to Copy. 


The secretary of state shall furnish to the state printer, within twenty 
days after the adjournment of the legislature at each session, a copy of all 
acts and joint resolutions and memorials to Congress, or any officer or depart- 
ment of the government of the United States, passed at such session, and the 
state printer shall, within forty days after such copy shall be furnished him 
as aforesaid, print all the copies thereof that may be by law required, and 
the secretary of state shall, within ten days after the same are printed, make 
out and deliver to the state printer an index to the same, and he shall within 
twenty days print the same and deliver to the secretary of state such number 
of copies of such laws bound in such manner as by law required. [L. 790, 
p. 468, $ 6; 1 H. C., § 2934.] 


3 197. To Print and Deliver Journals. 


Within five months after the adjournment of each session of the legisla- 
ture the state printer shall print and deliver to the secretary of state such 
number of copies of the journals of each house of the legislature as may be 
directed by law, substantially half bound with leather backs and corners; 
also such number of copies of public documents as may be ordered, which 
shall be folded, stitched, pressed, and covered with strong paper covers. [L. 
90, p. 469, § 7; 1 H. C., § 2935.] 
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i 
. 


CHAPTER VIII. 
OF THE TERMS OF STATE OFFICERS. 


2 198. Terms of State Officers—Commencement and Duration of. 

The governor, lieutenant-governor, secretary of state, treasurer, auditor, 
attorney-general, superintendent of public instruction, and commissioner 
of public lands, who shall be elected at the next general election for 
the state of Washington, shall commence on the Wednesday after the second 
Monday in January after their election, and hold their office for the term of 
four years, and until their successors are elected and qualified; and thereafter 
the term of office of said officers shall commence upon the Wednesday after 
the second Monday of January following their election. [L. 91, p. 164, § 1; 
1 H. C., § 150.] 


See supra § 135, term of office of state printer. 


CHAPTER IX. 
OF PUBLIC PROPERTY COMMISSIONERS. 


2199. Commissioners —How Constituted. 

The secretary of state, state auditor and state treasurer are hereby created 
a board of commissioners, who shall be designated “Public property commis- 
sioners,” of which board the secretary of state shall be secretary, and he shall 
keep a record of its proceedings. [L. ’93, p. 51, § 1.] 


¢ 200. Powers of. 

The public property commissioners shall have power to sell and convey | 
any personal property belonging to the state, by and with the advice and 
consent of the governor, in writing, whenever it shall appear to said commis- 
sioners that the state has no further use for such property and that it is 
for the best interests of the state to sell and dispose of the same. [L. 793, 


p. 51, § 2.] 


¢ 201. Manner of Sale. 


The public property commissioners must sell and dispose of any such 
property for cash, but may sell any such property either at private sale or 
public auction, and upon such notice as to them may seem for the best 
interests of the state. [L. ’93, p. 51, § 3.] 


? 202. Disposition of Moneys Realized. . 
All money realized from the sale of any such personal property shall 
be paid over to the state treasurer, who shall give to the state auditor his 


receipt therefor, and the money so received shall go into the general fund of 
the state. [L. 93, p. 51, § 4.] 
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CHAPTER X. 


OF BOARD OF PARDONS. 


2 204. Creation of. 


A board of pardons, consisting of the following named state officers, 
to wit: The secretary of state, state auditor and superintendent of public 
instruction, be and the same is hereby established. [L. 97, p. 49, § 1; L. 97, 
p. 49, § 1.] 


2 205. Applications Submitted to. 

All applications for pardons, or for the remission of fines and forfeitures, 
or for commutation of sentence, before being acted upon by the governor, 
shall be submitted to said board for its approval, rejection, or such advice 
thereon as it may deem proper. [L. 797, p. 49, § 2.] 


¢ 206. Consideration of Recommendations. 
_ The said board shall consider all such applications on the evidence and 
other recommendations in support thereof and all objections thereto, and in 


each case shall make to the governor such recommendations as it may deem 
just. [L. 97, p. 49, § 3.] 


2 207. Secretary of—Members Not to Receive Compensation. 

The secretary of state shall ex officio be the secretary of such board, 
but the members of said board shall not receive any compensation additional 
for their services than that now attached to their respective offices. [L. ’97, 
p. 49, § 4.] 


3 208. Meetings of. 


The said board of pardons shall meet on the fourth Monday of each 
month in the office of the secretary of state, in Olympia, to consider all appli- 
cations hereinbefore referred to, or at such other times as the governor shall 
call them together. [L. 97, p. 49, § 5.] 
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TITLE IV. 


OF THE JUDICIAL DEPARTMENT. 
CHAPTER I. OF THE JUDGES OF THE SUPREME COURT : . 210 
II. OF CLERK, REPORTER AND REPORTS OF SUPREME CourT. 217 
III. OF THE JUDGES OF THE SUPERIOR COURTS . . 226 


IV. Or NOTARIES PUBLIC AND COMMISSIONERS OF DEEDS. 


ART. 1. NOTARIES PUBLIC . . ; s ; 245 
ART. 2. COMMISSIONERS OF DEEDS . : : . 260 
CHAPTER I. 


OF THE JUDGES OF THE SUPREME COURT. 


¢ 210. Election, Term of Office, etc. 


The supreme court shall consist of five judges, who shall be elected by 
the qualified electors of the state at large at the general state election, at 
the time and places at which state officers are elected, next preceding the 
expiration of the term of office of their predecessors, respectively, and hold 
their offices for the term of six years from and after the second Monday in 
January next after their election: Provided, That the justices elected on the 
first Tuesday of October, eighteen hundred and eighty-nine, shall have so 
classified or shall so classify themselves by lot, that two of them shall go out 
of office at the end of three years, two of them at the end of five years, and 
one at the end of seven years from the second Monday in January, eighteen 
hundred and ninety; and an entry of such classification shall have been or 
shall be made in the minutes of the court, signed by such judges, and they 
shall cause the result thereof to be certified to the secretary of state, and filed 
in his office. [L. 790, p. 321, § 1; 1 H. C., § 151.] 


4211. Time of Election. 

There shall be elected by the qualified electors of this state, on the first 
Tuesday after the first Monday in November, 1894, and on the first Tuesday 
after the first Monday in November every two years thereafter, as many judges 
of the supreme court as there may be judges of said court whose terms of office 
shall expire on the second Monday in January next succeeding such election. 
| L. 793, p. 8, § 1.] 
¢ 212. Chief Justice, Choice of—Duty. 

The judge having the shortest term to serve, not holding his office by 
appointment or election to fill a vacancy, shall be the chief justice, and shall 
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preside at all sessions of the supreme court, and in case there shall be two 
judges having in like manner the same short term, the other judges of the 
supreme court shall determine which of them shall be chief justice, and in 
case of the absence of the chief justice, the judge having in like manner the 
shortest or next shortest term to serve shall preside. [L. ’90, p. 321, § 2; 
1H. C., § 152.] 


3, 218. Report to Governor. 

The judges of the supreme court shall, on or before the first day of 
January of each year, report in writing to the governor such defects and 
omissions in the laws as they may believe to exist. [L. ’90, p. 324, § 16; 1 
H. C., § 155.] 


@ 214. Oath of Judges. 

The several judges of the supreme court, before entering upon the 
duties of their office, shall take and subscribe the following oath or affirma- 
tion: “I do solemnly swear (or affirm, as the case may be) that I will support 
the constitution of the United States and the constitution of the state of 
Washington, and that I will faithfully and impartially discharge the duties 
of the office of judge of the supreme court of the state of Washington to the 
best of my ability.” Which oath or affirmation may be administered by any 
person authorized to administer oaths, a certificate whereof shall be affixed 
thereto by the person administering the oath. And the oath or affirmation 
so certified shall be filed in the office of the secretary of state. [L. 790, p. 324, 
§ 14; 1 H. C., § 156.] 


As to jurisdiction and general powers of For proceedings in the supreme court on 
the supreme court, see infra § 4650 et seq. appeals, see infra Title XXXVII. 


2215. Vacancy—How Filled. 

If a vacancy occur[s] in the office of a judge of the supreme court, the 
governor shall appoint a person to hold the office until the election and quali- 
fication of a judge to fill the vacancy, which election shall take place at the 
next succeeding general election at which a judge or judges of the supreme 
court shall be elected, and the judge so elected may qualify at any time within 
thirty days after his election, and shall hold the office for the unexpired term. 

[L. 790, p. 321, § 3; 1 H. C., § 153; L. 793, p. 8, § 2.] 


CHAPTER II. 
OF CLERK, REPORTER AND REPORTS OF SUPREME COURT. 


¢ 217. Appointment of Clerk and Reporter. 

The judges of the supreme court shall appoint a clerk and a reporter of 
the decisions of the court, removable at their pleasure, each of whom shall 
receive an annual salary as shall be provided by law: Provided, That the 
legislature may at any time provide for the election of such clerk, and pre- 
scribe the term of his office. [L. 790, p. 324, § 13; 1 H. C., § 154; Compare 
2H. C., § 68.] 


See Const., Art. IV., §§ 18, 22, appointment See infra § 1554, salary of clerk. 
of. See infra § 225, salary of reporter. 
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@ 218. Oath and Bond of Clerk. 


Before entering upon the duties of his office, he shal] take an oath of 
office, and give bond in such a sum, with surety and condition, as the said 
court or judges thereof shall require, which bond shall be deposited with 
the secretary of state. The bond shall be to the state of Washington, and 
any party aggrieved by the official acts or omissions of said clerk may have 
his action thereon. [Cf. L. 54, p. 366, § 2; L. 763, p. 417, § 2; Cd. ’81, 
§ 2175; 2 H. C., § 69.] 


3 219. Clerk to Keep Office at Seat of Government. 


The clerk shall keep his office at the seat of government, and shall 
keep it open at all seasonable hours, and shall keep such records and books 
as are prescribed by law and the supreme court. [L. 754, p. 366, § 3; L. ’63, 
p. 317, § 3; Cd. ’81, § 2176, and see § 2124; 2 H. C., § 70.] 


See infra § 4724, duties, powers, etc., of clerk of supreme court. 
See infra § 1609, schedule of fees. 


3 220. Supreme Court Reporter, Duty of. 


The reporter of the decisions of the supreme court must prepare a report 
of such cases decided as he may, by the court, be directed to report. [L. 790, 
p. 320, § 1; 1 H. C., § 3097.] 


@ 221. Further Duties of Reporter. 


He shall prepare such decisions for publication by giving the title of each . 
case, a syllabus of the points decided, a brief statement of the facts bearing on 
the points decided, the names of the counsel, and a reference to such authori- 
ties as are cited from standard reports and text books that have a special 
bearing on the case, and he shall prepare a full and comprehensive index to 
each volume, and prefix a table of cases reported. [L. ’90, p. 320, § 2; 1 H. 
C., § 3098. ] 


? 222. Publication of Reports. 


The reports must be published under the supervision of the court, and 
to that end each of the judges must be furnished, by the reporter, with 
proof sheets of each volume thirty days before its final publication. [L. 790, 
p. 320, $ 3; 1 H. C., § 3099.] 


2 223. Corrections by Judges. 


Within thirty days after such proof sheets are furnished, the judges 
must return the same to the reporter, with corrections or alterations, and 
he must make the corrections or alterations accordingly. [L. 790, p. 320, § 4; 
1 H. C., § 3100.] 


3 224. Reporter May Take Opinions. 


The reporter may take the original opinions and papers in each case 
from the clerk’s office, and retain them in his possession not exceeding sixty 
days. [L. 790, p. 320, § 5; 1 H. C., § 3101.] 
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@ 225. Salary of Reporter. 


The annual salary of the reporter of the decisions of the supreme cout 
shall be two thousand ($2,000) dollars: Provided, That out of said salary 
and compensation the reporter of the supreme court shall pay all expenses of 
his office, such as assistants, clerk hire, office rent, furniture, stationery, and 
postage. [L. 790, p. 320, § 6; L. 791, p. 107, § 1; 1 H. C., § 3102; L. 797, 
p. 38, § 1.] 


? 226. Supreme Court Reports. 


The reports of the supreme court of the state of Washington shall be 
published in volumes of not less than seven hundred (700) pages. The style 
of type used, the general typography and binding shall be equal in quality 
and generally similar to that used in volume three (3) of the Washington state 
reports. The paper used shall be the regular book paper of not lighter 
weight than 60 pounds. [Cf. L. ’90, p. 327, § 1; L. 91, p. 74, § 1; 1 H.C., 
§ 3103; L. 95, p. 97, § 1.] 


2 227. Reporte—How and by Whom Published. 

The reporter shall have no pecuniary interest in the volumes of reports, 
but they must be published under the supervision of the supreme court and 
reporter, by contract entered into by the reporter with Bancroft-Whitney 
Company, of Seattle, Washington, for a period of ten years: Provided, Said 
Bancroft-Whitney Company shall agree: 

First. That the manufacture of the volumes of said report shall be done 
within the state of Washington. 

Second. That the volumes, or any portion thereof, or any notes, indexes 
or tables of contents that may be published in connection therewith shall 
not be copyrighted. 

Third. That said Bancroft-Whitney Company, of Seattle, Washington, 
shall agree to furnish three hundred (300) copies of each of said volumes to 
the state of Washington, for the sum of seven hundred and fifty dollars 
($750). [Cf. L. 790, p. 327, § 20; L. 91, p. 75, § 2; 1 H. C., 3104; L. 795, p. 
98, § 2.] 


3 228. Terms of Contract. 

The contract must require said Bancroft-Whitney Company to print and 
publish each volume within sixty days from the time at which the manuscript 
is delivered by the reporter. The said contract must, also, require the pub- 
lishers:— 

First. To sell three hundred (300) copies of each volume, as published, to 
the state at the price of two dollars and fifty cents per volume, or seven 
hundred and fifty dollars for the three hundred (300) copies. 

Second. To keep on hand and for sale, at the price of two dollars and fifty 
cents per volume, a sufficient number of copies of each volume to supply all 
demands for ten years from publication thereof. 

Third. To make stereotype plates of each volume, to the end that the same 
may never be out of print, 
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Fourth. To give bonds for the fulfillment of the terms of the contract in 
the sum of ten thousand dollars. [L. ’95, p. 98, § 3.] 


4 229. Secretary of State to Purchase, etc. 


On the publication of each volume of the reports the secretary of state 
must purchase for the use of the state three hundred (300) copies of said vol- 
umes at the price named in the contract, and after having distributed the same 
as required by law, shall deposit the surplus copies, if any there be, in the state 
library. [L. 95, p. 99, § 4.] 


@ 230. Plates to be Sold, When. 

The secretary of state is hereby authorized to sell to said Bancroft- 
Whitney Company, of Seattle, Washington, the stereotyped plates of volumes 
1 to 9, inclusive, of Washington supreme court reports, upon the following 
conditions:— 

First. Whenever the number of copies of any of said volumes on hand in 
the secretary’s office shall reach the minimum number of one hundred (100) 
then the secretary shall sell the plates of such volume or volumes at the actual 
cost of the same to the state of Washington, as shown by the item on the 
original bill from the state printer. 

Second. That said Bancroft-Whitney Company will enter into a contract 
with the secretary of state to reprint such volume or volumes at once, and to 
keep on hand and for sale, for not less than ten years, a sufficient number of 
copies to supply all demands from the state and public, at the uniform price 
of two dollars and fifty cents ($2.50) per volume. [L. 95, p. 99, § 5.] 

The provisions of the foregotng sections the original bill from the state printer.” 
relating to the sale by the secretary of state cannot be construed as requiring the said 
to the Bancroft-Whitney Co. of stereotype company to pay the cost of composition in- 
plates of Vol. 1-9 of the Washington reports curred in the publication of said reports. 


“at the actual cost of the same to the state Bancroft-Whitney Co., v. Price, 12 W., 653 
of Washington, as shown by the item on 


3 231. Distribution of, by Secretary of State. 

Each volume of the decisions of the supreme court, as soon as published, 
must be delivered to the secretary of state, to be disposed of by him as fol- 
lows:— 

1. To each state and territory, one copy; 

2. To the state library, five copies, and to other public libraries in the 

state, one copy each; 
= 3. To the law library of the United States supreme court and the con- 
gressional library, one copy each; 

4. To the United States district judge for this state, to the supreme and 
superior judges, one copy each; 

5. To the clerk of the supreme court, one copy; 

6. To the reporter of the supreme court, two copics; 

7. To the attorney-general of the United States, to the attorney-general 
and each county attorney of the state of Washington, one copy each. 

8. The surplus copies of said reports shall be sold by the secretary of state 
to any and all individuals applying therefor, at the price of two dollars and 
fifty cents per volume, and all money received therefor shall be turned into 
the state treasury. [L. ’90, p. 328, § 5; L. 791, p. 75, § 5; 1 H. C., § 3107.] 
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? 282. Volumes, How Marked—Property in. 


The secretary of state must indelibly mark each book distributed to 
officers in this state (except the judges and reporter of the supreme court) 
with the name of the county to which, and the designation of the officer to 
whom, it is sent. Each book marked and delivered as aforesaid remains the 
property of the state, and must be by the officers receiving the same delivered 
to their successors. [L. ’90, p. 328, § 6; L. 791, p. 76, § 6; 1 H. C., § 3108.] 


CHAPTER III. 
OF THE JUDGES OF THE SUPERIOR COURTS. 


2 235. Apportionment and Election. 


At the general election to be held in eighteen hundred and ninety-six 
there shall be elected in the county of King three superior judges; in the 
county of Pierce, three superior judges; in the counties of Chehalis and 
Mason jointly, one superior judge; in the county of Thurston, one superior 
judge; in the counties of Skagit and San Juan jointly, one superior judge; 
Snohomish and Kitsap jointly, one superior judge; in the county of What- 
com, one superior judge; in the counties of Jefferson, Island and Clallam 
jointly, one superior judge; in the counties of Pacific, Lewis and Wahkiakum 
jointly, one superior judge; in the counties of Clarke, Skamania, Cowlitz and 
Klickitat jointly, one superior judge; in the county of Spokane, one superior 
judge; in the counties of Stevens and Spokane, one superior judge; in the 
county of Whitman, one superior judge; in the counties [county] of Walla 
Walla, one superior judge; in the counties of Columbia, Garfield and Asotin 
jointly, one superior judge; in the counties of Kittitas, Yakima and Franklin 
jointly, one superior judge; and in the counties of Lincoln, Okanogan, Doug- 
las and Adams jointly, one superior judge. [L. ’90, p. 341; L. ’90, p. 346; 
L. 91, p. 117; 1 H. C., § 163; L. 795, p. 176.] 

The act of Mar. 2, ’91, (L. ’91, p. 117) is re- ciently embraced in its title and it is not 
pealed by implication by the act embraced obnoxious to Art. IV., § 5, of the constitu- 
in this section; State v. Rusk, 15 W., 408; tion. Id 
and the subject matter of this act is suffi- 
¢ 236. Terms of Office. 

The superior judges elected under the constitution, at the election held 
October first, eighteen hundred and eighty-nine, shall hold their offices for 
the period of three years, and until their successors shall be elected and quali- 
fied, and the additional judge to be elected at the general election of eighteen 
hundred and ninety, and thereafter the term of office of all superior judges 
in this state, shall be for four years from the second Monday in January next 
succeeding their election, and until their successors are elected and qualified. 
[L. 790, p. 342, § 3; 1 H. C., § 164.] 


@ 287. Vacancy—How Filled. 
If a vacancy occur in the office of judge of the superior court, the gov- 
ernor shall appoint a person to hold the office until the election and qualifica- 
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tion of a judge to fill the vacancy, which election shall be at the next succeed- 
ing general election, and the judge so elected shall hold office for the re- 
mainder of the unexpired term. [L. ’90, p. 342, § 4; 1 H. C., § 165.] 


3 238. Report to Judges of Supreme Court. 

Superior judges shall, on or before the first day of November in each 
year, report in writing to the judges of the supreme court such defects and 
omissions in the laws as their experience may suggest. [L. 90, p. 344, § 14; 
1 H. C., § 166.] 


3 239. Oath of Judge of Superior Court. 

Every judge of a superior court shall, before entering upon the duties of 
his office, take and subscribe an oath that he will support the constitution of 
the United States and the constitution of the state of Washington, and will 
faithfully and impartially discharge the duties of judge to the best of his 
ability, which oath shall be filed in the office of the secretary of state. Such 
oath or affirmation to be in form substantially the same as prescribed for 
judges of the supreme court. [L. 90, p. 344, § 15; 1 H. C., § 167.] 


@ 240. Bailiffs and Criers. 

Every court of record shall have the power to appoint a crier and as 
many bailiffs as may be necessary for the orderly and expeditious dispatch of 
the business. [L. 791, p. 94, § 13; 2 H. C., § 83.] 

See infra $$ 1567, 1608, pay of bailiffs. 


CHAPTER IV. 
OF NOTARIES PUBLIC AND COMMISSIONERS OF DEEDS. 


ARTICLE 1.—Norarties PUBLIC. 
2 245. Appointment and Qualifications. 

The governor may appoint and commission, as notaries public, as many 
persons having the qualifications of electors as he shall deem necessary: Pro- 
vided, That no person shall be appointed a notary public except upon the 
petition of at least twenty freeholders of the county in which such person 
resides. [L. 90, p. 473, § 1; 1 H. C., § 329.] 


For former laws compare L. ‘54. p. 444; L. ’62, p. 52; L. ’63, p. 501; L. ’69, p. 375; L. °73, 
p. 467; L. '75, pp. 118, 120; L. ’77, p. 263; Cd. '81, §§ 2614-2625; L. ’83, p. 43. 


3 246. Term of Office. 

Every notary public shall be appointed for the state, and shall hold his 
office for four years, unless sooner removed by the governor. [L. ’90, p. 473, 
$2: 1 H. C., § 330.] 


3 247. Bond, Fee, Seal, and Oath of Office. 
Before a commission shall issue to the person appointed, he shall,— 

1. Execute a bond, payable to the state of Washington, in the sum of one 
thousand dollars, with sureties to be approved by the county clerk of the 
county in which the applicant resides, conditioned for the faithful discharge 
of the duties of his office; 
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2. Pay into the state treasury the sum of ten dollars for special state library 
fund, taking the treasurer’s receipt therefor; 

3. Procure a seal, on which shall be engraved the words “Notary Public” 
and “State of Washington,” and date of expiration of his commission, with 
surname in cull, and at least the initials of his christian name; 

4, To take and subscribe the oath of office required of state officers; 

5. File the said oath of office, bond, and treasurer’s receipt in the office of 
the secretary of state; and before performing any official acts, shall file in the 
office of the secretary of state a clear impression of his official seal, which seal 
shall be approved by the governor. [L. ’90, p. 473, § 3; 1 H. C., § 331.] 


@ 248. Powers of Notary. 
Every duly qualified notary public is authorized in any county in this 
state,— 

1. To transact and perform all matters and things relating to protests, 
protesting bills of exchange and promissory notes, and such other duties as 
pertain to that office by the custom and laws merchant; 

2. To take acknowledgments of all deeds and other instruments of writing, 
and certify the same in the manner required by law; 

3. To take depositions and affidavits, and m niia all oaths required by 
law to be administered; and every attorney at law who is a notary public may 
administer any oath to his client, and no pleading or affidavit shall, on that 
account, be held by any court to be improperly verified. [L. ’90, p. 474, § 4; 
1 H. C., § 332. ] 


¢ 249. Signature—Seal Need Not be Affixed, When. 


It shall not be necessary for a notary public, in certifying an oath to be 
used in any of the courts in this state, to append an impression of his official 
seal, but in all other cases when the notary public shall sign any instrument 
officially, he shall, in addition to his name and the words “notary public,” 
add his place of residence and aflix his official seal. [L. 790, p. 474, § 5; 1 
H. C., § 333. ] 


In certifying the verification of a llen no- court, and therefore not within the excep- 
tice the notary must aflix his seal, as such tion provided in this section: Gates V. 
notice is not primarily intended for use in Brown, 1 W., 470 


@ 250. Record of Notices of Protest. 


Every notary public is required to keep a true record of all notices of 
protest given or sent by him, with the time and manner in which the same 
were given or sent, and the names of all the partics to whom the same were 
given or sent, with the copy of the instrument in relation to which the notice 
is served, and of the notice itself; said record, or a copy thercof, duly certified 
under the hand and seal of the notary public, or county clerk having the 
custody of the original record, shall be competent evidence to prove the facts 
therein stated, but the same may be contradicted by other competent evidence. 
[L. 790, p. 474, § 6; 1 H. C., § 334.] 


2251. Records to be Deposited in County Clerk’s Office, When. 
On the death, resignation, or removal from office, and at the expiration of 
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the term of office, of any notary public, provided his commission is not re- 
newed, his records and all his official papers shall, within three months 
therefrom, be deposited in the office of the county clerk of the county from 
which such notary shall have been appointed, and if any notary public, on his 
resignation or removal from office, shall, for the space of three months, neglect 
to so deposit his records, he shall forfeit a sum not exceeding one thousand 
dollars, to be recovered in a civil action by any person injured by such neglect, 
and it shall also be the duty of the executor or administrator of the estate of 
any notary public, deceased, to deposit the records and official papers of such 
notary with the said clerk, and within three months after his appointment, 
under like penalty. [L. ’90, p. 475, § 7; 1 H. C., § 335.] 


3 262. Fees of Notary. 
Every notary public is entitled to demand and reccive the fees herein 
enumerated :— 
1. Protest of a bill of exchange of [or] promissory note . . . . $1 00 


2, Attesting any instrument of writing, with seal . . e . à 50 
3. Taking acknowledgment, two persons, with seal . . . . 59 
4. Taking acknowledgment, each person over two . . . . . 15 
5. Certifying affidavit, without seal. . . e 6 6 ee e 25 
6. Certifying affidavit, with seal . . . .. ; 50 

7. Registering protest of bill of exchange or OE jole DEN non- 
acceptance or non-payment. . . . 50 

8. Being present at demand, tender or chou. jid re the : nie 
besides mileage at the rate of ten cents per mile . . . 50 

9. Noting a bill of exchange or promissory note for non- -acceptance or 
non-payment . . . . . 50 

10. For copying any instrument or ecard: besides annate aid a 
per folio. . . : ee ee ee ee ee ee 15 
11. Fach oath or aima on, inoue Beal Se % oh wey. 25 


12. For any instrument of writing, or depositions or amavis Ww ten: 
exclusive of the certificate thereto, drawn by a notary P for 
cach hundred words . TE 25 
(Cf. L. 790, p. 475, § 8; 1 H.C., 8 336; L. 93, p- 421, 81] 


The last two subdivisions are from L. ’90, and are considered as still in force. 


@ 253. Secretary of State to Certify—Filing of Certificate. 


After the delivery of a commission to a notary public, appointed and 
qualified as heretofore provided, the secretary of state shall make a certificate 
of such appointment, with the date of said commission, and file the same in the 
office of the county clerk of the county where such notary resides, who shall 
file and preserve the game, and it shall be deemed sufficient evidence to enable 
such clerk to certify that the person so commissioned is a notary public during 
the time such commission is in force. [L. 90, p. 475, § 9; 1 H. C., § 337.] 


Z 254. Certificate as to Official Character—Fee. 
The county clerk of the county in which such notary resides, or the 
sccretary of stale, may grant certificates of official character of notaries public. 
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The certificate of the clerk shall be under his hand and official seal, and that 
of the secretary of state under the seal of the state. The fee for such certifi- 
cates shall be one dollar, and shall be paid by county clerks into the treasury 
of their respective counties, and by the secretary of state into the state treas- 
ury. [L. 90, p. 476, § 10; 1H. C., § 338.] 


ARTICLE 2.—Commissioners or DEEDS. 


2 260. Appointment. 


The governor may appoint in each of the United States, and the terri- 
tories thereof, one or more commissioners, under the seal of this state, to 
continue in office for the term of four years, who shall have power to adminis- 
ter oaths, and to take depositions and affidavits, to be used in this state, and 
also to take the acknowledgment of any deed or other instrument to be used 
or recorded in the state. [Cf. Cd. 81, § 2626; L. 790, p. 90, § 1; L. 790, p. 91, 
$ 1; 1H. C., § 339.] 


For former laws compare L. ’&, p. 448; L. 63, p. 500; L. ’71, p. 91; L. °73, p. 477. 


3 261. Oath, Seal, Fee, etc. 


Before any commissioner appointed as aforesaid shall proceed to perform 
any of the duties of his office, he shall take and subscribe an oath before any 
clerk of a court of record, or other officer having an official seal authorized to 
sdminister oaths in the state or territory for which such commissioner is 
appointed, that he will faithfully discharge all duties of his office, a certificate 
of which shall be filed in the office of the secretary of state, and shall provide 
and keep an official seal, upon which must be engraved his name and the 
words “Commissioner of Deeds for the State of Washington,” and the name 
of the state or territory for which he is commissioned, with the date at which 
his commission expires, and shall pay into the state treasury the sum of five 
dollars for the special state library fund. [Cd. 81, § 2627; L. ’90, p. ’90, § 2; 
1 H. C., § 340.] 
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CHAPTER I. 
OF RIGHTS, DUTIES AND POWERS. 


@ 265. Powers of Counties as Bodies Corporate. 


The several counties in this state shall have capacity as bodies corporate 
to sue and be sued in the manner prescribed by law; to purchase and hold 
lands within its own limits; to make such contracts, and to purchase and hold 
such personal property, as may be necessary to its corporate or administrative 
powers, and to do all other necessary acts in relation to all the property of the 
county. [L. 754, p. 329, 8 1; Cd. ’81, § 2653; 1 H. C., § 2437; Abb. R. P. S., 
No. 477, § 1.] 


See Art. XI., § 11, of the Const., police 
power to enforce sanitary regulations. 

See Art. XI., § 9, of the Const., limitation 
forbidding the release or discharge of state 
taxes levied for state purposes. 

See infra § 342, general powers of the 
bourds of commissioners. 

See infra § 358, appeals upon claims dis- 


m 


allowed by county commissioners, 

See infra § 5673 et seq., and notes, actions 
by and against public corporations. 

This and the next section must be inter- 
preted in the light of other provisions of the 
statute, pointing out the manner in which a 
county may be sued: Eureka Sandstone Co. 
v. Pierce Co., 8 W., 236, 237. 
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Under § 369 infra, a county can only be 
sued upon a contract liability after rejection 
in whole or in part by the ard of county 
commissioners: Eureka Sandstone Co. v. 
Pierce Co., supra. 

Quere: As to whether the statute of garn- 
ishment is broad enough to be applicable to 
counties: Id. 238. 

The county commissioners have no au- 
thority to allow a claim for services ren- 
dered by an attorney appointed to defend a 
pauper charged with crime: Presby v. 
Klickitat Co., 6 W., 329, 333. 

SUIT ON CLAIM AGAINST COUNTY.— 
Where the county commissioners have en- 
tered into a contract to pay five per cent for 
making a tax-list of all delinquent taxes in 
the county, and the work has been done, 
and a claim has been presented and dis- 
allowed, the party may bring his action: 
Martin v. Whitman Co., 1 W., 5833, 254. 

COUNTY, LIABILITY OF.—A county is 
not Hable for personal injuries caused by 
defective sidewalks, roads or bridges under 
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Co., 1 W., 518. To charge a county for keep- 
ing a pauper. it must be shown that the 
county commissioners have recognized the 
person to be a pauper; that there has been 
a strict compliance with the express law; 
that there has been some affirmative action 
on the part of the commissioners; and that 
the claim sued on has been presented and 
disallowed by the board as other demands 
against the county: Collins v. King Co., 
1 W. T., 416. But where the county com- 
missioners located a road through a man’s 
timber-culture claim and homestead, while 
he was lawfully in possession, but before he 
had acquired title, whereby three apes. 
on the premises used by the plaintiff were 
destroyed, he was held entitled to recover 
damages against the county for the injury: 
Yakima Co. v. Tullar, 3 W. T., 393. 
COUNTY IS NOT PARTY, and has no 
right to appeal from a judgment upon pro- 
ceedings instituted against individual mem- 
bers of the board of county commissioners 
to compel them to perform duties devolving 


upon them by law, not as a board, but as 
individual members thereof: Kitsap Co. v. 
Carson, 1 W. T., 419. 


its control, unless so declared By statute. 
In this state an action for such injuries 
cannot be maintained: Clark v. Lincoln 


¢ 266. Corporate Name of County. 


The name of a county, designated in the law creating it, is its corporate 
name, and it must be known and designated thereby in all actions and pro- 
ceedings touching its corporate rights, property, and duties. [Cd. 81, § 2654; 
1 H. C., § 2438; Abb. R. P. S., No. 477, § 2.] 


See infra §8§ 5673, 6674, actions by and 
against. 

See notes to last section. 

In Vey mouth v. Port Townsend, etc., Ry. 
Co. (6 W., 575, 576). an action brought by the 
county commissioners against the defend- 


ant company, the objection was raised but 
not specifically decided, that the complaint 
was insufficient because the suit was not 
brought in the corporate name of the 
county. 


? 267. Powers—How Exercised. 
Its powers can only be exercised by the county commissioners, or by 


agents or officers acting under their authority or authority of law. [Cd. 781, 
$ 2655; 1 H. C., § 2439; Abb. R. P. S. No. 477, § 3.] 


268. Conveyance of Land to Counties. 
Every conveyance of lands, or transfer of other property, made in any 
manner for the use of such county, shall have the same force and effect as if 


made to said county in its proper and corporate name. [L. 754, p. 329, § 2; 
Cd. ’81, § 2656; 1 H. C., § 2440; Abb. R. P. S. No. 473-477. ] 


g 269. Division of County, Effect of. 

Whenever a new county shall be, or shall have been, organized over terri- 
tory which shall have been ijeluded within the limits of any other county or 
counties, the new county shall be liable for a reasonable proportion of the 
debts of the county from which it was taken, and entitled to its proportion of 
the property of the county. [L. 754, p. 330, $ 1; Cd. *81, § 2657; 1 H. C, 
8 2441; Abb. R. P. S. No. 473-477. ] 


See supra § 36 et seq., changing county lines. 


@ 270. Apportionment of Indebtedness. 


The auditor of the old county shall give the auditor of the new county 
reasonable notice to meet him on a certain day at the county seat of the old 
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county, or at some other convenient place, to settle upon and fix the amount 
which the new county shall pay. In doing so, they shall not charge either 
county with any share of debts arising from the erection of public buildings, or 
out of the construction of roads or bridges which shall be and remain, after the 
division, within the limits of the other county, and of the other debts they 
shall apportion to each county such a share of the indebtedness as may be just 
and equitable, taking into consideration the population of such portion of 
territory so forming a part of the said counties while so united, and also the 
relative advantages derived from the old county organization. [L. ’54, p. 330, 
§ 2; Cd.’81, § 2658; 1 H. C., § 2442.] 


2 271. Disagreement Between Auditors—Third Person. 


In case the two auditors cannot agree, they shall call a third person, not 
a citizen of either county, or in any other manner interested, whose decision 
shall be binding. In case they cannot agree upon such third person, they shall 
each name one and decide by lot which it shall be. [L. ’54, p. 330, § 3; Cd. 
81, § 2659; 1 H. C., § 2443.] 


¢ 272. Payment of Indebtedness. 


The auditor of the county indebted upon such decision shall give to the 
auditor of the other county his order upon the treasurer for the amount to be 
paid out of the proper fund, as in other cases, and also make out a transfer of 
such property as shall be assigned to either county. [L. ’54, p. 330, § 4; Cd. 
81, § 2660; 1 H. C., § 2444.] 


@ 273. Survey of Boundary—Costs of. 


All common boundaries and common corners of counties not adequately 
marked by natural objects or lines, or by surveys lawfully made, must be 
definitely established by surveys jointly made by the surveyors of all the 
counties affected thereby, and approved by the board of county commissioners 
of such counties, or by a survey made by the surveyor-general, on application 
by the board of county commissioners of any county affected thereby. The 
cost of making such surveys must be apportioned equally among the counties 
interested, and the board of county commissioners must audit the same, and 
the amounts must be paid out of the general county fund. [Cd. ’81, § 2661; 
. 1 H. C., § 2445. ] 


3? 274. Collection of Taxes Levied. 

When a county is divided, or the boundary is altered, all taxes levied 
before the decision was made or boundaries changed must be collected by the 
officers of and belong to the county in which the territory was situated before 
the division or change. [Cd. ’81, § 2662; 1 H. C., § 2446.] 
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CHAPTER II. 


OF REMOVAL OF COUNTY SEATS. 


? 280. Petition For. 


Whenever the inhabitants of any county of this state desire to remove 
the county seat of the county from the place where it is fixed by law or other- 
wise, they shall present a petition to the board of county commissioners of 
their county praying such removal, and that an election be held to determine 
to what place such removal must be made: Provided, That the petition for 
removal shall set forth the names of the tewns or cities to which such county 


seat is proposed to be removed. [L. 790, p. 318, § 1; 1 H. C., § 2458.] 


See Const., Art. II., § 28, subd. 18, limita- 
tion on special legislation for changing 
county seats. 

See Const., Art. XI., § 2, requiring a three- 
fifths vote at a general election, and pro- 
hibition against further submission until 
four years have intervened. 

For an act authorizing county commis- 
sioners to locate lands for the benefit of 
county seats, see L. '&, p. 424, § 1. 

Compare L. ’88, pp. 68-70, which provided 
for the location of county seats in counties 
where no county seat had been determined 
and located. his enactment is omitted 
under the present organization of counties. 

The superior court has no jurisdiction of 
an action to enjoin the removal of a county 
seat on the ground of fraud in an election 
therefor: Parmeter v. Bourne, 8 W., 45. 

A private citizen, although a tax-payer, 
has no such property interest in the loca- 


right to contest its removal: Id., but an in- 
junction will lie at the suit of a county offi- 
cer to enjoin its removal, where the board 
of county commissioners have never ob- 
tained jurisdiction to order the election: 
Rickey v. Wiliams, 8 W., 479. 

The fact that the county commissioners 
have made an order, under a proper petli- 
tion for removal to the town named therein, 
will not authorize them, under this statute, 
to submit at the same election a proposition 
for removal to a certain other town, when 
the petition is insufficient therefor: Id. 

The requirements of this and the last sec- 
tion are not mandatory. and a canvass and 
declaration of the result of the election may 
be made, and the notices given, after the 
ninety days: Heffner v. Board of Comrs., 
(Wash.), 47 Pac. Rep., 430. 

A decision of the board on the legality of 
the votes cast, and in canvassing is conclu- 


tion of a county seat as to give him the sive on the courts: Id. 


2 281. Question—How Submitted. 


If the petition is signed by qualified electors of the county equal in num- 
ber to at least one-third of all the votes cast in the county at the last preceding 
general election, the board must, at the next general election of county officers, 
submit the question of removal to the electors of the county. [L. 790, p. 318, 
$ 2; 1H. C., § 2459.] k 


@ 282. Election—Notice of, How Conducted. 


Notice of such election, clearly stating the object, shall be given, and the 
election must be held and conducted, and the returns made, in all respects in 
the manner prescribed by law in regard to elections for county officers. [L. 
790, p. 318, § 3; 1 H. C., § 2460.] 


2 283. Manner of Voting. 


In voting on the question, each elector must vote for or against the place 
named in the petition, plainly designating same on his ballot. [L. ’90, p. 318, 
§ 4; 1 H. C., § 2461.] 


2 284. Notice of Result. 

When the returns have been received and compared, and the results ascer- 
tained by the board, if three-fifths of the legal votes cast by those voting on 
the proposition are in favor of any particular place, the board must give notice 


of the result by posting notices thereof in all the election precincts in the 
county. [L. ’90, p. 318, § 5; 1 H. C., § 2462. ] 
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¢ 285. Removal to Take Place, When. 


In the notice provided for in the last section, the place selected to be the 
county seat of the county must be so declared from a day specified in the notice 
not more than ninety days after the election. After the day named in the 
notice the place chosen is the seat of the county; and it shall be the duty of 
the several county officers, whose offices are required by law to be kept at the 
county seat, to remove their respective offices, files, records, office fixtures, 
furniture, and all public property pertaining to their respective offices to said 
county seat. [L. ’90, p. 318, § 6; 11. C., § 2463. ] 


The fact that the county canvassing 
board had assumed to act in the matter 
and had nearly completed a canvass of the 
votes, upon the county seat question, will 
not estop them from denying their author- 
ity to proceed with the canvass: State v. 
Whitney, 12 W., 420. 

Mandamus will not lie to compel the 
county canvassing board to canvass the re- 
sults of an election upon a proposition for 
the removal of a county seat, as the county 
commissioners are by law charged with the 
duty of Submit ng such propositions and of 
ascertaining and declaring the result: Id. 

Under the constitution and laws of this 
state a board of county commissioners is 
not vested with exclusive discretion in the 


held for the removal of the county seat, but 
an attempt on their part to declare a result 
contrary to the law is sufficient to give the 
superior court jurisdiction of an action 
seeking to enjoin them: Krieschel v. Co. 
Comnmrs., 12 W., 

Injunction will lie at the instance of a 
county commissioner, a resident tax-payer 
of the county, to restrain the proposed ille- 
gal removal of the county seat upon the 
order of the majority of the board of county 
commissioners: Id. 

An appeal to the superior court will not 
lie from a decision or order of the board of 
county commissioners in the matter of the 
removal of the county seat: Lawry v. Co. 
Commrs., 12 W 


matter of declaring the result of an election 


$% 286. Statement of Result to be Filed—Notice. 


Whenever any election has been held as provided for in the preceding 
sections of this chapter, the statement made by the board of county commis- 
sioners, showing the result thereof, must be deposited in the office of the 
county clerk, and whenever the board gives the notice prescribed by the last 
preceding section, they must transmit a certified copy thereof to the secretary 
of state. [L. 90, p. 319, § 7; 1 H. C., § 2464. ] 


¢ 287. Failure of Election—Effect of. 


When an election has been held and no one place recéives three-fifths of 
all the votes cast at such election on such question, the former county seat 
shall remain the county seat, and no second election must be held within four 
years thereafter. [L. ’90, p. 319, § 8; 1 H. C., § 2465. ] 


3? 288. Successive Removals, Restriction Upon. 


When the county seat of a county has been removed by a popular vote of 
the people of the county, it may be again removed, from time to time, in the 
manner provided by this chapter: Provided, No two elections to effect such 
removal be held within four years. [L. 790, p. 319, 8 9; 1 H. C., § 2466. ] 


CHAPTER III. 
OF SALE OF COUNTY PROPERTY. 


¢ 305. Commissioners May Sell and Convey, How. 
Whenever it shall appear to the board of county commissioners of any 
county in this state that it is for the best interests of such county and the 
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people thereof that any part or parcel, or portion of such part or parcel, of the 
property, whether real, personal, or mixed, belonging to said county should 
be sold, it shall be the duty of such board, and they are hereby authorized and 
empowered, to sell and convey such property, under the limitations and re- 
»trictions and in the manner hereinafter provided. [L. ’91, p. 145, § 1; 1 H. 
C'., $ 3059.] 

Aueh o Code, authorizing gento and 4 26 1 Hill's Code, vatdating former 


1 Hill’s Code, authorizing sale of lands ac- See infra § 312 et seq., sale of escheated 
quired under U. S. Rev. Stat., § 2086, etc., property. : i e 


4 306. Notice of Sale—Hearing. 


The board of county commissioners so desiring to sel] shall first give 
notice of their intention to make such sale, by publication at least once a week 
for the term of four weeks in three different newspapers of such county, if 
there are three published in such county, and also place a notice in a con- 
spicuous place in the court house for the same length of time. Such notice 
so published shall particularly designate and describe the property or portion 
thereof which it is proposed to sell, and shall contain full notice that the 
board of county commissioners will meet on a certain day and hour of such day 
at their usual place of meeting to hear and determine the advisability of 
making such sale: Provided, That such meeting shall be held at a time not 
more than one week after the expiration of the time hereinbefore designated 
for the publication of the notice of such meeting. The board shall at such 
meeting hear evidence and take testimony, should any be offered, as to the 
propriety and advisability of making such proposed sale, and any taxpayer in 
the county, either in person or by counsel, shall have the right to be heard 
for or against such proposition: Provided, That the board may limit the 
number to be heard to not less than three on either side, for or against the 
proposed sale. [L.’91, p. 145, § 2; 1 H. C., § 3060. 


2 307. Finding of Board, and Record Thereof. 
The board shall within three days after such meeting make their findings 
as to the propriety and advisability of making such sale and their determin- 


etion thereon, which said finding and determination shall be spread upon their 
minutes and be made matter of record. [1.. 791, p. 146, § 3; 1 H. C., § 3061. | 


3 308. Effect of Determination—Notice of Sale. 


If the findings and determination of the board shall be against such sale, 
all proceedings in that regard shall then and there terminate without further 
action or order; but if the board shall find and determine in favor of such 
sale, they shall then enter an order on their minutes directing the auditor of 
the county to give notice that such sale will be made, and the auditor shall 
give such notice in the manner prescribed in section 306 of this chapter: 
Provided, That such sale shall not be made in less than thirty nor more than 
forty-five days from the date of the first publication of notice thereof; and 
such notice shall designate the hour and day when such sale shall take place. 
And the sale shall be made by the sheriff by public auction and at the door of 
the courthouse of the county, to the highest and best bidder. Such sale may 
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be postponed by the board of commissioners, but in no case for longer than 
thirty days. [L.’91, p. 146, § 4; 1 H. C., § 3062.] 


3 309. Terms of Sale. 


If the property to be sold be personal or mixed, or both, the sale thereof 
shall be for cash; in case such property be real, then the sale thereof shall be 
on such terms as the board may designate: Provided, That any and all deferred 
payments shall be secured by such good and sufficient means as may to the 
board seem necessary; but no conveyance of the property so sold shall be 
made until full payment be made therefor. [L. 791, p. 146, § 5; 1 H. C., 
g 3063. ] 


? 310. Receipt of Proceeds—Conveyance. 

The county treasurer shall attend at such sale and receive all proceeds 
of the same, and on full and entire payment he shall make, execute, and deliver 
to the purchaser of the property so sold a deed for the same, which deed shall 
fully set out all the proceedings had in relation to the said sale of the property 
therein described, and shall be attested by the county auditor, and when so 
executed and delivered it shall vest all the title which the county had in the 
property so sold in the grantee. [L.’91, p. 147, § 6; 1 H. C., § 3064. ] 


@ 311. Application of Various Provisions. 

The provisions of this chapter shall be held to apply to all property now 
owned by any county in this state and to all property hereafter acquired by 
any county. [L.’91, p. 147, § 7; 1 H. C., § 3065.] 


@ 312. Sale of Escheated Property. 

The county commissioners of the several counties of this state be, and 
they are hereby authorized and empowered to sell and convey at public sale, 
for cash or on credit, in such manner as they may deem advantageous, any 
real estate or other property, which may have escheated to the county by 
operation of law. [L. 83, p..’57, § 1.] 


See infra § 2188, state board of land com- See infra § 3069 et seq., disposition of lost or 
missioners to accept and control lands es- unclaimed property. 
cheated to state. See infra §§ 3074, 3075, disposition of un- 
See infra § 4638, subd. 8, and § 4620. claimed moneys. 


l 313. Time, When to be Made. 


No such sale shall be made before the expiration of five years after the 
property has vested in the county. [L. ’83, p. 57, § 2.] 


2314. Conveyance, How Made. 

In case of a sale, a conveyance shall be executed to the purchaser, by the 
chairman of the board of county commissioners, and the county auditor, at- 
tested by his seal of office. Such conveyance shall refer to the order of the 
board directing such sale and shall be deemed to convey all the estate, right, 
title and interest of the county in and to the property sold. [L.’83, p. 57, § 3.] 
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CHAPTER IV. 
OF COUNTY COMMISSIONERS. 


~ 820. Election—Quorum. 

There shall be established in each organized county in this state a board 
of county commissioners, to consist of three qualified electors, to be elected by 
the qualified electors at the general election in eighteen hundred and eighty- 
two and biennially thereafter [as hereinafter provided], and two of said board 


of commissioners shall constitute a quorum to do business. [Cf. L. 54, p. 420, 
$1; Cd. ’81, § 2663; 1 H. C., § 265.] 


See Const., Art. XI., § 5, creation of. ally thereafter’ should read “and there- 
See infra & 154 et seq.. compensation of after as hereinafter provided” to conform 
county commissioners. he words “‘bienni- to the following sections. 


%¢ 321. Division into Commissioners’ Districts. 

The board of county commissioners of each county in this state, hereto- 
fore divided and numbered as provided by law into three districts in such 
manner so as to leave one or more fractional voting precincts in any of said 
districts, shall, at their first session after this act goes into effect, or within 
three months thereafter, re-district all of such commissioners’ districts in the 
manner provided herein. Such districts shall comprise as nearly as possible 
one-third of the population of the county: Provided, however, That the 
territory comprised in any voting precincts of such districts shall remain com- 
pact, and shall not be divided by the lines of said districts. The lines of the 
districts provided for by this section shall not be changed oftener than once 
in four years and only when a full board of commissioners is present. Counties 
hereafter organized shall be divided into districts in the manner provided 
herein, and shall be designated and known as districts numbered one, two and 
three. [L. 790, p. 317, §$ 1,2; 1 H.C., § 266; L. 793, p. 63, § 2.] 


4 322. Terms of Office. 

The county commissioners to be elected at the next general election after 
the taking effect of this act, in cach of the organized counties of this state, 
thall be elected for the following terms of office, to wit: The commissioner 
elected from district number one shall serve four years, and the commissioners 
elected from districts number two and three shall serve two years each. [L. 
91, p. 116, $$ 1, 2; 1 IL. C., § 267.] 

“This act” embraces the above and the VI., § 8, of the constitution providing that 
next five succeeding sections. the election of county and district officers 
The act of Mareh 26, lav, providing that must be held biennially, as such election 
counties shall be divided into ceminission- must be construed in connection with Art. 
ers’ districts and commissioners clected NI, § 0, of the constitution, Which author- 
therein, and the act of Feb. 28, 1891, fixing izes the legislature to provide for the elec- 


the term of office of county commissioners jon of county commissioners and tix their 
in the various districts, do not violate Art. terms of office: State v. Twichell, 9 W., 530. 


2 323. In Districts Numbered Two and Three. 
At the next general election thereafter there shall be a commissioner 
elected from the districts number two to serve four years, and a commissioner 
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elected from districts number three to serve two years. [L. 91, p. 116, § 3; 1 
H. C., § 269.] 


¢ 324. In Districts Numbered Three and One. 
At the next general election thereafter there shall be a commissioner 
elected from the districts number three to serve four years, and a commissioner 


elected from districts number one to serve two years. [L. 91, p. 117, § 4; 1 
H. C., § 270.] 


2 325. Rule of Succession. 

The terms of office of county commissioners thereafter elected shall be in 
accordance with the above provisions, the commissioner elected to serve the 
long term to be elected successively from the three districts in each county in 
their numerical order, commencing with district number one. [L. ’91, p. 117, 
$5; 1H.C., § 271.] 


? 326. Elected by Electors of Entire County. 

One county commissioner shall be elected from among the qualified 
electors of each of said districts by the qualified electors of the county, and the 
person receiving the highest number of votes for the office of commissioner 
for the district in which he resides shall be declared duly elected from that 
district. [L. 91, p. 117, § 6; 1 H. C., § 272; L. ’93, p. 62, § 1; L. 795, p. 
267, § 1.] 


8 327. Vacancy, How Filled. 

Whenever a vacancy occurs in a board of county commissioners in any 
county in this state, either by death, resignation, failure to qualify or other- 
wise, then at the first regular meeting of the board of county commissioners 
thereafter, the remaining county commissioners and the judge of the superior 
court of the county shall appoint seme quvalificd elector to fill the vacancy: 
Provided, That in any county in whieh there shall be more than one judge of 
the superior court, the eldest thereof shall perform the duties herein required. 
[Cf. L. 783, p. 67, § 1; 1 H. C., § 274; L. 793, p. 44, § 1.] 

See infra § 346, power to fill vacancies in with Art. XT., § 6, of the Const., as requir- 


other cases. ing the judge of the superior court to act in 
(This section would seem to be in conflict such cases.) 


3 328. Term of Appointee. 

Whenever it shall become necessary to elect or appoint a commissioner to 
fill any vacancy occasioned by death, resignation, or otherwise, the person so 
elected or appointed shall hold his office for the unexpired term for which his 
predecessor was elected, and until his successor is elected and qualified. 
[Cf. L. 754, p. 420, § 2; Cd. 781, § 2665; 1 H. C., § 275.] 


See Const., Art. XI., § 6, as to filling vacancies, 


¢ 329. Oath. 

Before any commissioner shall enter upon the duties of his office, he shall 
take and subscribe an oath or affirmation before some person authorized to 
administer the same, faithfully to discharge the duties of a commissioner of 
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the county in which he resides, and deposit the same with the clerk of the 
board of county commissioners of his county, to be by him filed in his office. 
[L. 54, p. 420, § 4; Cd. 81, § 2666; 1 H.C., § 276.] 


2 330. Bond of Commissioners. 

Each county commissioner in this state, before he enters upon the duties 
of his office, shall give a bond to the county, with at least two sureties thereon, 
in the amount hereinafter specified; which bond and the sureties thereon shall 
be approved by the clerk of the superior court of the proper county. The 
said bond, when so approved, shall be filed and recorded by said clerk in his 
office. Said bond shall be payable to the county, and the same shall be con- 
ditioned that such commissioner shall well well and faithfully discharge the duties 
of his office, and not approve, audit or order paid any illegal, unwarranted or 
unjust claim against the county for personal services: Provided, That the 
county commissioners heretofore elected, and who shall have already entered 
upon the duties of their office, shall have ninety days from and after the day 
this act goes into effect in which to make and file their bonds. The amount 
for which said bonds shall be given is as follows:— 

In counties of the first, second, third, fourth and fifth classes, twenty 
thousand dollars ($20,000); 

In counties of the sixth, seventh, eighth, ninth and tenth classes, fifteen 
thousand dollars ($15,000); 

In counties of the eleventh, twelfth, thirteenth, fourteenth and fifteenth 
classes, ten thousand dollars ($10,000); 

In counties of the sixteenth, seventeenth, eighteenth, nineteenth and twen- 
tieth classes, seven thousand five hundred dollars ($7,500); 

In counties of the twenty-first, twenty-second, twenty-third and twenty- 
fourth classes, five thousand dollars ($5,000); 

In counties of the twenty-fifth, twenty-sixth, twenty-seventh, twenty- 
eighth and twenty-ninth classes, two thousand dollars ($2,000). [L. 793, p. 

TT, § 7.) 

County commissioners are, by the giving the duty of passing upon the sufficiency of 
of a proper bond, entitled to hold the office the bonds may have merely indorsed there- 
and to discharge its duties, including the on that such bonds were “approved as to 
selection of the list of jurors, although the sufficiency of sureties”: State v. Bokien, 


clerk of the superior court of the county 14 W., 403. 
who, under this section, is chargeable with 


331. Quarterly Sessions. 

The board of county commissioners in the several counties in this state 
shall hold regular sessions at the seat of justice of their respective counties, 
commencing on the first Mondays of January, April, July and October, at each 
of which they may transact any business which may be required or permitted 
by law, and may adjourn from time to time as they may deem expedient or 
desirable in order to propery transact the business of such county. [Cf. L. 
54, p. 420, $ 5; Cd. 781, § 2667; 1 H. C., § 277; L. 793, p. 252, § 1.] 

See infra § 404, duty to ne money in one day prior to the above section embrac- 


treasury quarterly. ing the same subject but omitted as re- 
See L. '93, p. 175, § 1, which was enacted pealed by implication. 


å 832. Special Sessions. 
The said board of county commissioners are hereby authorized to hold 
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extra sessions when the business of the county may require the same, which 
extra sessions may be by adjourned terms from any regular term, the order 
therefor being entered on record in the minutes of such regular term of which 
it is a continuation, or by ten days’ notice from two of the commissioners to 
the third, or by the written consent of the three commissioners filed with the 
county auditor: Provided, That due notice be given of the time of holding the 
term and the business to be transacted. [Cf. L. ’54, p. 420, § 7; L. 69, p. 304, 
§ 7; Cd. 781, § 2669; 1 H. C., § 279.] 


This section is not in harmony with the next section. 


2 333. Extra Sessions. ‘ 


The county commissioners in any and all of the classes of counties 
may hold extra sessions when the business of the county requires it, 
but shall receive no pay or compensation therefor, unless ordered as 
hereinafter provided by the superior court holding terms in the county where 
such extra sessions are held: Provided, That the provisions of this section 
ehall not be construed as affecting the present law regarding the meeting of 
the board of commissioners for the purpose of equalizing the taxes of the 
various counties in this state. [L. ’93, p. 175, § 2.] 


See last section and notes. ‘‘Section’’ in- The limitation in this section as to classi- 
terpolated for ‘ Ria fied counties is omitted as repealed by im- 
e infra § 336, compensation for extra plication. See note to § 331 supra. 
services. 


? 334. Chairman of Board—Powers of. 


The county commissioners aforesaid, at their first session after the bien- 
nial election, shall elect one of their number to preside at the meetings of the 
board, and he shall sign all documents requiring the signature of the board, 
and the signature of such person as chairman of the board of county commis- 
sioners shall be as legal and binding as if the whole board had affixed their 
names: Provided, That in case such chairman shall be absent at any meeting 
of the board, all documents requiring the signature of the board shall be 
rigned by both members present. [Cf. L. 754, p. 421, § 14; Cd. ’81, § 2676; 
1 H. C., § 273.] 


¢ 335. Clerk of Board. 


The auditor of the county shall be the clerk of the board of county com- 
missioners, and attend their meetings and keep a record of their proceedings. 
[Cf. L. 54, p. 420, § 6; Cd. ’81, § 2668; 1 H. C., § 278.] 

The allowance of per diem and mileage to them as malfeasance in office; the law 


commissioners, of which there is no record makes it the auditor’s oo, as clerk to re- 
in the minutes, cannot be urged against cord such bills: State v. Friars, 10 W., 348 


3 336. Compensation for Extra Services. 


Whenever a county commissioner of any of the classes of counties men- 
tioned in section 333 hereof shall claim or demand pay or compensation for 
attendance upon extra sessions of the board of county commissioners, or shall 
claim or demand pay or compensation for any extra services or expenses, or for 
any services except the per diem and mileage allowed for attendance upon 
regular sessions of said board, he shall make out and file with the clerk of the 
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superior court aforesaid, a petition showing in detail the amount claimed, 
together with a statement of the facts which he claims made such extra services 
and expenses necessary, which petition shall be verified by the oath of the 
commissioner claiming thereunder; and said commissioner shall thereupon 
immediately cause a copy of said petition, together with a written notice show- 
ing when same was filed with the clerk, to be delivered to the county attorney 
of said county, who shall apply to said court for an order to show cause why 
the prayer of said petition should not be granted. And said court shall grant 
an order ordering and directing all persons whom it may concern to show 
cause before said court at the court house in said county at a time therein 
mentioned (which shall not be less than fifteen days from date of said order), 
why the prayer of said petition should not be granted; said order shall recite 
the substance of said petition. Said application for an order to show cause 
shall be made by the county attorney as follows: If the court is in session or 
in chambers in said county at the time said notice and petition is delivered to 
the county attorney he shall make immediate application for said order. If 
said court is not in session or in chambers in said county at said time, he shall 
make the application on the first day of the next session in said county or on 
the first day thereafter that court is in chambers in said county. [L. 793, p. 
176, $ 3.] 


See notes to § 1564 infra section, and its allowance by the board of 
See infra § 1665, compensation of county commissioners is illegal and unauthorized: 
commissioners. Hartson v. Dale, 9 W., 379. 


The claim of a county commissioner for The claim of a county commissioner for 
services and expenses in attending the state extra compensation, when allowed, cannot 
board of equalization, must be presented to be ordered paid out of the salary fund: Id. 
the superior court for allowance under this 


3 337. Order to be Filed. 


Said order when granted shall be immediately filed with the clerk of said 
court and the said clerk shall within one day from the day the same is filed, 
deliver a certified copy thereof to the sheriff of the county for service. [L. 93, 
p. 176, § 4.] l 


2 338. Order, How Served. 


Said order shall be served by the sheriff of said county by posting, at least 
ten days before the return day of said order, one copy thereof in some con- 
spicuous place in the court house in said county, and one copy thereof in each 
of two other conspicuous places in said county, and shall make due return of 
the service thereof at least five days before the day set for hearing the same. 
[L. 793, p. 177, § 5.] 


? 339. Hearing on Petition. 

Upon the hearing of such petition any person or persons so desiring may 
appear and resist said petition. If, upon the hearing, the court shall find that 
the bill and petition is true, just and correct, and that the business of the 
county demanded the services or expenses, or both, mentioned in said petition, 
or any part thereof, it shall order the amount prayed for, or so much thereof as 
the court shall find said commissioner justly entitled to, paid to said commis- 
sioner, and upon presentation of a certified copy of said order, the county treas- 
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urer shall pay the amount specified and ordered paid to said commissioner. 
But if the court shall find that said petition is not true, or that said commis- 
sioner is not entitled to any part of the amount claimed in said petition, the 
court shall dismiss said order and order the costs of said proceedings taxed 
against the commissioner verifying said petition, and the clerk thereupon 
shall enter judgment against said commissioner for the costs of such proceed- 
ings: Providing, That nothing in this section contained shall be so construed 
as to deprive any county commissioner of the right to a trial by jury in any 
case wherein his claim has been in whole or in part disallowed by the judge. 
[L. 793, p. 177, § 6.] 


@ 340. Mileage, How Computed. 

County commissioners in counties of the fourteenth, fifteenth, sixteenth, 
seventeenth, eighteenth, nineteenth, twentieth, twenty-first, twenty-second, 
twenty-third, twenty-fourth, twenty-fifth, twenty-sixth, twenty-seventh, 
twenty-eighth and twenty-ninth classes may charge and receive mileage as 
hereinafter stated, and not otherwise:— 

1. For attendance on any regular session of the board of county commis- 
sioners, ten cents per mile for each mile traveled in going to and returning 
from the county seat: Provided, That only one such trip shall be charged for 
at each regular session. 

2. For attendance upon extra sessions of said board and for other necessary 
traveling on county business, such mileage, not exceeding ten cents per mile 
for each mile traveled, as may be allowed or ordered by the superior court of 
the proper county under the provisions of this chapter. [L. 93, p. 177, § 8.] 


See infra § 154, and notes, salaries of commissioners. 


¢ 341. Postponement of Action, When. 

When two only of the members shall be present at the meeting of the 
board, and a division shall take place on any question, the matter under con- 
sideration shall be postponed to the next subsequent meeting. [L. ’54, p. 421, 
$9; L. 69, p. 304, § 9; Cd. 781, § 2671; 1 H. C., § 280. ] 


3 342. General Powers and Duties. 
The several boards of county commissioners are authorized and re- 
quired ,— 

1. To provide for the erection and repairing of court houses, jails, and other 
necessary public buildings for the use of the county; 

2. To lay out, discontinue, or alter county roads and highways within their 
respective counties, and do all other necessary acts relating thereto according 
to law, except within the limits of incorporated cities and towns, where, by the 
terms of the acts of incorporation, jurisdiction over the roads in the limits of 
said incorporations is vested in the corporate authorities thereof; 

3. To license and fix the rates of ferriage; to grant grocery and other 
licenses authorized by law to be by them granted; 

4. To fix the amount of county taxes to be assessed according to the provi- 
sions of law, and cause the same to be collected as prescribed by law; 

5. To allow all accounts legally chargeable against such county not other- 
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wise provided for, and to audit the accounts of all officers having the care, 
management, collection, or disbursement of any money belonging to the 


county or appropriated to its benefit; 


6. To have the care of the county property and the management of the 
county funds and business, and in the name of the county to prosecute and 
defend all actions for and against the county, and such other powers as are or 
may be conferred by law. [Cf. L. 54, p. 421, § 11; L. ’67, p. 51, § 11; L. 69, 
p. 305. § 11; Cd. ’81, § 2673; 1 H. C., § 281.] 


See Const., Art. XI., § 11, power to enforce 
sanitary regulations. 

See infra § 370 et seq., powers and dutles 
as to county PUNDE. 


See infra § 375 et seq., support of the poor. 

See infra 385, construction of work- 
houses. 

See supra § 266, and notes. 

See supra § 280 et seq., removal of county 
seats. 
ii See supra § 3% et seq., changing county 

nes, 

See supra § 30 et seq., sale of county 
property. 


See infra § 2927 et seq., inspection and 
licensing of liquors, etc. 


See infra § 2972 et seq., 
health. 


See infra § 1845 et seq., limitation upon 
power to contract indebtedness. 

See infra § 1718, levy of county taxes. 

per infra § 1714, as county board of equall- 
zat 
Pres infra § 2646, levy tax for indigent sol- 

ers 

Under this section the county commis- 
sioners have the power to make a contract 
to pay five per cent for making tax list of 
all delinquent taxes in the county: Martin 
v. Whitman Co., 1 W., 

The appointment by the county commis- 
sioners of a purchasing agent for the 
county, while not expressly authorized, is 
necessary to the proper exercise of the pow- 
ers granted: State v. Friars, 10 W., 348. 

County commissioners cannot be com- 
pelled, for the benefit of the accused in a 
criminal prosecution, to pay for a copy of 


county boards of 


? 343. Offices for County Officials. 


the stenogra grapher s report of a trial: Stowe 

State, 

“The Soara of county commissioners, in 
making settlement witH the collector of 
taxes, have no authority to release him 
from 'Hability of p aying over all the taxes 
he has collected and failed to account for: 
Dillon v. Spokane Co., 3 W. T., 498. 

Under the organic act (Rev. St. U. 8., 
$ 1907) boards of county commissioners could 
not be clothed with judicial powers, even by 
the act of the legislature, and the power 
exercised by said board in making settle- 
ments with county treasurers is of a n the 
the 


terial character, and not o 2 Wat upon i 
337; fol- 


county: Ferry v. King Co., 2 
lowed in Ferry v. King Co., 2 W., 

Although a contract by ANAR Dae for 
building a road may be illegal and warrants 
therefor unauthorized, their payment can- 
not be enjoined by one who petitioned for 
the improvement and stood by and permit- 
ted the work to be completed: Travis v. 
Ward, 2 W., 3. 

County commissioners have power under 
the law to contract for building bridges, 
and a mistake of judgment in making the 
contract therefor will not subject them to 
an information seeking to deprive them of 
their office: State v. Friars, supra. 

A municipal corporation cannot enter into 
a contract to discount its own warrants, 
and, in pursuanc thereof, deliver in pay- 
ment of the porene price of land, war- 
rants whose face value is in a larger sum 
than the purchase price agreed upon: Mil- 
uen v. poue 15 W., 261; Arnott v. Spokane, 


°* 


The boards of county commissioners of the several counties of the state 
shall provide a suitable furnished office for each of the county officers in their 


respective court houses. 


R 2677; 1 H. C., § 282; L. °93, p. 185, 


See infra § 1633. county must furnish court 
house, etc., and incidental expenses. 

$§ 2&2, 283, 284 of 1 Hill’s Code, relating to 
erection of county buildings. are omitted on 
eee. of Cochrane v. King Co., 12 W., 

The county auditor will not be compelled 
by mandamus to draw a warrant to pay 


[Cf L. 54, p. 422, 


$ 15; L.’69, p. 306, $15; Cd. ’81, 
§ 1.] 


expenses incurred by sheriff in furnishing 
rooms for court and officers under the pro- 
visions of § 4716 infra, when it appears that 
the county commissioners were making 
suitable provision therefor, which fact was 
known to the ere and sheriff: Barnett v. 
Ashmore, 5 W., 


2 344. To Provide Suitable Place for Holding Court. 
Until proper buildings are erected at a place fixed upon for the seat of 
justice in any county, it shall be the duty of the county commissioners to pro- 


vide some suitable place for holding the courts of such county. 
S$ 285. ] 


423, § 23; Cd. 781, § 2688; 1ILC., 


See note to last section. 


[ I. "54, p- 


4 345. Commissioners not to be Concerned in Contracts. 


No county commissioner shall, directly or indirectly, be concerned in any 
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contract wherein the county is a party, under the penalty of two hundred 
dollars, to be recovered by an action at law for the use of the county, and such 
commission [commissioner] shall forfeit any compensation he must receive on 
such contract. [Cf. L. ’54, p. 423, § 21; Cd. 81, § 2686; 1 H. C., § 286; L. 
795, p. 190, § 1.] 


2 346. Power to Fill Vacancies. 


In all cases of vacancy occurring in any of the county offices in this state, 
either by death, resignation, or otherwise, it shall be the duty of the county 
commissioners of the county in which such vacancy occurs, at the first session 
thereafter, or as soon thereafter as practicable, to appoint a suitable elector of 
the proper county to fill such vacancy; such officer to remain in or hold the 
office to which he may have been appointed until the first general election 
after his appointment. [L. ’67, p. 57, § 28; Cd. ’81, § 2689; 1 H. C., § 287.] 


Bad Const Art. XI., § 6, power to fill va- $ 30S et seq.. 1 Hill’s Code, providing that 
avacancy in the office of justice of the peace 
cano ‘al pra $ 327, vacancy in board of coun- shal be filled by an election, is superseded 
ty Poin missioners: how filled. by Art, XI, § 6, of the Const., providing that 
The prosecuting attorney of a county be- anda in precinct offices shall be filled 
ing a county officer, a vacancy in the office by the county commissioners: State v. Cro- 
should be filled by appointment of the coun- nin, 5 W., 3%. 
ty commissioners and not by the governor: 
tate v. Whitney, 9 W., 377 


2 347. May Compound Debt Due County, When. 

The county commissioners of their respective counties shall have power 
to compound and release in whole or in part any debt due to their county, 
when in their opinion the interest of their county will not be prejudiced 
thereby, except in cases where they or either of them are personally interested. 
[Cf. L. 754, p. 422, § 20; Cd. 781, § 2681; 1 H. C., § 289.] 

See Const., Art. XI., § 9, no commutation authorized for state taxes. 
? 348. May Order Convicts to Work. 


The county commissioners in their respective counties may order all per- 
sons who shall be confined in the county jails of their respective counties, con- 
victed of any crime or misdemeanor, to work on the roads of their respective 
counties, under the direction of the sheriff; but such convicts shall not be put 
to labor at a greater distance from the jail or place of confinement than five 
miles: Provided, That if any such convict shall refuse to perform such labor 
he shall be kept in close confinement on bread and water. The sheriff having 
the custody of such convicted persons may, to secure them from escape, attach 
a ball and chain to said convicts. [L. ’67, p. 56, § 24; Cd. 81, § 2685; 1 
H. C., § 290. ] 


See infra § 2787, prisoners compelled to work, when and how. 
? 349. Transcribing Mutilated Records. 


It shall be the duty of the county commissioners of any county in this 
state, when any of the county records of their county become so mutilated 
‘that the handling of the same becomes dangerous to the public safety of said 
records, and in the judgment of said county commissioners it may become 
necessary to order the transcribing of said records at a sum not exceeding eight 
cents per folio of one hundred words, in bocks to be provided for that purpose 
by said county. [L. ’93, p. 23, §1.] 
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2 350. Auditor to Certify. 


The books containing the records so transcribed shall be certified by the 
county auditor under whose direction said transcribing was done, as being a 
true copy of the original book in the same number and class. [L. 793, p. 
24, § 2.] 


3 351. Original Records Preserved. 

All the original record books shall after the transcribing thereof be filed 
away in the auditor’s office and only be used in case of contest on the correct- 
ness of the transcribed records. [L. 793, p. 24, § 3.] 


3 352. Legalizing Former Transcripts. 


All the records heretofore transcribed by order of any board of county 
commissioners in this state shall be and are hereby declared the legal records 
of said county the same as if transcribed under the provisions of sections 349- 
351. [L. 793, p. 24, § 4.] 


l 353. Seal of Commissioners— Evidence. 


The county commissioners of each county shall have and use a seal for 
the purpose of sealing their proceedings, and copies of the same, when signed 
and sealed by the said county commissioners and attested by their clerk, shall 
be admitted as evidence of such proceedings in the trial of any cause in any 
court in this state; and until such seal shall be provided, the private seal of 
the chairman of such board of county commissioners shall be adopted as a seal. 
[Cf. L. 754, p. 421, § 10; Cd. 81, § 2672; 1 H. C., § 294.] 


See infra § 408, seal, of the county commissioners’ court. 


2 354. Examination of Accounts, etc. 

At the July session, the board of county commissioners shall examine and 
compare the accounts and statements of the county auditor and county treas- 
urer, aside from the regular settlement with such treasurer, and shall enter 
upon their record a summarized statement of the receipts and expenditures of 
the preceding year. At the January, April, July and October sessions, the 
board of county commissioners, together with the auditor, shall count the 
funds in the county treasury, and ascertain whether it contains the proper 
amount of funds. [Cf. 754, p. 422, § 16; Cd. ’81, § 2678; 1 H. C., § 295; L. 
93, p. 252, § 2.] 


2 355. Power to Administer Oaths. 

The county commissioners are authorized and empowered to administer 
all oaths or affirmations necessary in discharging the duties of their office, and 
have the same power as justices of the peace to commit for contempt any wit- 
ness refusing to testify before them. [Cf. L. 754, p. 423, § 22; L. ’69, p. 308, 
§ 26; Cd. 81, § 2687; 1 H. C., § 296.] 


¢ 356. Record of Proceedings. 
The board of county commissioners shall cause to be recorded, in a book 
to be kept for that purpose, all their proceedings and determinations touching 
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all matters properly cognizable before them; and all books, accounts, vouch- 
ers, papers, and accounts touching the business or property of the county shall 
be carefully kept by the clerk, and open to the inspection of every person. [L. 
’54, p. 421, § 13; Cd. ’81, § 2675; 1 H. C., § 297.] 


@ 357. Reduction of County Expenses. 


It shall be the duty of every board of county commissioners to reduce the 
expenditures of their respective counties to the lowest practicable sum con- 
sistent with law. [L. 793, p. 427, § 1.] 


@ 358. Limitations On. 


No deputies or assistance of any kind shall be allowed to any officer or 
person receiving compensation from a county unless the same is necessary. 
No higher compensation shall be allowed for any deputy of, or assistance for, 
such officer or person than is necessary. No other expenditure for or con- 
nected with such officer or person, or his office or employment, or the perform- 
ance of his official duties, or any of them, than shall be necessary. In case the 
payment of any fee or fees is required for the performance of any duty of such 
officer or person, the total amount allowed and expended by any board of 
county commissioners for, on account of, or connected with such person or 
officer, his office or employment, and the performance of the duties thereof, 
including the salary allowed by law to such officer or person, shall not exceed 
the amount of the legal fees collected on account of such office or employment 
and the performance of the duties thereof: Provided, however, That the 
provisions of this section shall not apply to the office of county attorney: Pro- 
vided further, That the fees properly chargeable to counties shall be included 
in the total of the earnings of such officers. [L. 93, p. 427, § 2.] 


See infra § 1544, and notes. 

Where the law fixes no compensation for 
clerks or deputies of a public officer, they 
must be paid by the officer who employs 
them, Instead of out of Taa pona treasury: 
Dillon v. Whatcom Co.. 12 W., 391. 

Under §§ 1564, 1595 infra, the county com- 


vested with discretionary power to fix the 
number and compensation of employees in 
the various county offices; and the courts 
will not interfere with the exercise of 
this discretion, or review the conclusions 
reached by the commissioners: Id. 

See note to § 1641 infra. 


missioners and not the county officers, are 


? 359. Appeale—When and How Taken. 


Any person may appeal from any decision or order of the board of county 
commissioners to the superior court of the proper county. Such appeal shall 
be taken within twenty days after such decision or order, and the party appeal- 
ing shall within said time serve notice on the county commissioners that the 
appeal is taken, which notice shall be in writing and shall be delivered to at 
least one of the county commissioners personally, or left with the clerk 
of the board, the party appealing shall, within ten days after the service 
of the notice of appeal give a bond to the county with one or more 
sureties, to be approved by the clerk of the board, conditioned for the payment 
of all costs which shall be adjudged against him on such appeal in the superior 
court. The practice regulating appeals from and writs of certiorari to justice’s 
courts shall, so far as the same may be applicable, govern in matters of appeal 
from the decision or order of the board of county commissioners. Nothing 
herein contained shall be so construed as to prevent a party having a clainn 
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against any county in this state from enforcing the collection thereof by civil 
action in any court of competent jurisdiction, after the same may have been 
presented and disallowed in whole or in part by the board of county commis- 
sioners of the proper county: Provided, That such action be brought within 
three months after such claim has been acted upon by such board. [Cf. L. 754, 
p. 423, § 24; L. ’?79, pp. 143, 144; Cd. 81, § 2695; 1 H. C., § 298; L. 793, 


p. 291, § 1.] 


See notes to § 1714 infra, appeals from 
county board of equalization. 

sce supra § 260, counties may sue and be 
sue 

See infra § 5740 et seq., certiorari or writ 
of review. 

See infra § 674 et seq., “appeals from jus- 
tices’ courts. 

See infra § 4804, notes, limitations. 

It was held in Baum v. Sweeny (5 W., 712), 
that § 298, 1 Hill’s Code, was impliedly re- 
pealed by § 119, 2 Hill’s Code, it being the 
later expression of the legislative will, but 
subsequent to this ruling § 368 of this code 
was enacted (L. ’93, p. 291. § 1). Hence both 
the former sections are omitted as in con- 
flict therewith. 

Under this section a county can only be 
sued upon a contract liability after the re- 
jection ‘of the claim by the board of county 
commissioners: Eureka Sandstone Co. v. 
Pierce Co., 8 W.. 237; Martin v. Whit- 
man Co., 1 W., 533, 537. 

In an appeal ‘from the allowance of assess- 
ment of damages by the county commis- 
sioners under §§ 2977, 2978, Code of '$1, action 
of appraisers and order directing payment 


An appeal will lle from an order of the 
board of county commissioners awarding a 
contract for county printing: Baum v. 
Sweeny, 5 W., 712; State v. Allen, 8 W., 168. 

But an appeal will not lie from the decis- 
ion of the board of county commissioners 
for their failure to appraise improvements 
on leased school lands, as they are not act- 
ing in their e anary capacity: Wilkes v. 
Hunt, 4 W., 

Nor from a decision or order of the board 
of county commissioners in the matter of 
the removal of a county seat: Lawry v. 
Co. Commrs., 12 W., 446; << Olympia Water 
Works v. Thurston Co., 14 W., 268. 

An appeal from the aer of the board of 
county commissioners can be prosecuted 
only by one who was a party to the Lo 
ceedings before the board: Morath v. Gor- 
ham, 11 W., 

Under the statutes relating to roads and 
highways of 1867, no appeal lies from the 
county commissioners, in opening and lo- 

cating county roads, except on the single 
question of the amount of damages award- 
ed: King Co. v. Neeley, 1 W. 

Views of the court et hee as Ah ‘remedy 


where commissioners proceedings are irreg- 
ular and erroneous, and are without juris- 
diction, etc. Id. 


form but one proceeding, the appeal bring- 
ing up the whole matter: Pearson v. Island 
Co., 3 W., 497 


CHAPTER V. 
OF FORMS FOR PUBLIC BLANKS AND COUNTY PRINTING. 


¢ 365. State Auditor to Compile Uniform Blanks. 


The state auditor, with the aid and advice of the attorney-general, 
shall compile the forms for al] public blanks used in the counties of this state 
in conformity with the general statutes thereof. The various blanks for each 
county shall be uniform throughout the state. [L. ’97, p. 47, § 1.] 


2 366. Material Provided by the State. 

The material used in said blank forms and the printing and binding 
thereof shall be provided for by the state printing board in the same manner 
and under the same rules and regulations as other publie printing ts now pro- 
vided for under the general statutes of this state. [L. “97, p. 48, § 2.] 


4 367. Catalogue of Prices—Requisitions for. 

The state printer shall print a catalogue of all blanks required under 
the provisions of sections 365-369, and a copy thereof shall be furnished to the 
auditor, free of charge, to each county within the state on or before the last 
Saturday in November of each year. And on or before the first Monday in 
January of each vear the county auditor of each county shall make requisition 
on the state auditor for all public blanks required for use in the various depart- 
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ments of his said county for the ensuing year, and the state auditor shall there- 
upon, on or before the first day of April of each year, furnish to each of said 
county auditors the number and description of the public blanks required by 
each of said counties. [L. 97, p. 48, § 3.] 


2 368. May Purchase From Other Printers Within the State. 

All of said public blanks shall be furnished to each and all of said 
counties of the state by said state auditor at actual cost to the state: Provided, 
Nothing in this chapter shall be construed as preventing any county from pur- 
chasing blank forms for public use identical with those furnished by the state 


from private individuals or corporations manufacturing the same within the 
state at a lower rate than that quoted in the catalogue of the state printer. 


[L. ’97, p. 48, § 4.] 
“Chapter” substituted for “act.” 


¢ 369. Taxed Against the County. 


[ At] the annual settlement for taxes between the state and the counties 
of the state, the cost of said blanks furnished by the state auditor to each 
county shall be taxed against each said county as part of taxes due from said 
county to the state, and shall be paid by said county at the same time and 
in the same manner as other state taxes are paid, and shall be credited by the 
etate treasurer to the printing account. [L.’97, p. 48, § 5.] 


¢ 370. Contracting for Public Printing. 


In all counties where two or more weekly newspapers are published, it 
shall be the duty of the county commissioners, at their May [April] meeting 
each year, to let the advertising and official publication of all notices to the 
publisher thereof who is the best and lowest responsible bidder: Provided, 
That in all cases the county commissioners shall consider the question of cir- 
culation in awarding the county printing contract, with [a] view to giving 
said printing the widest publicity; and no newspaper shall be eligible as a 
competitor, nor shall a contract be let to any newspaper, unless the same shall 
have been established for at least six months, and has a general and bona fide 
circulation throughout the county in which it is published: And provided 
further, That in counties where there is no newspaper published, the commis- 
sioners of such county, shall cause the printing of said county to be done in 
some newspaper in the state, of general circulation in the county, have [hav- 
ing] no resident newspaper, and the newspaper to which such contract is let, 
shall be designated as the official newspaper of the county: Provided, That 
the county commissioners shall require a bond, in double the amount involved 
in the contract, for the correct and faithful performance of the work: Pro- 
vided further, That the term of the successful bidder shall not commence until 
the first of July succeeding the May [April] term. [Cf. L. ’73, p. 478, § 1; 
Cd. 781, § 2692; L.’86, p. 108, § 1; 1 H. C., § 2936.] 


coe 331 supra, quarterly sessions of the 
oard. 

See notes to $ 819 infra, contracts for city 
printing. 

The provision requiring notice for bids to 
be published for a certain time prior to the 
May session is merely directory: Baum v. 


Sweeny, 5 W. 712. 

The order of the board of county commis- 
sioners in accepting the bid for county 
printing under this section, does not con- 
stitute a contract nor conclude the board 
from rescinding its order and making an- 
other award: State v. Allen, 8 W., 16. 
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Mandamus will not lie to compel the 
county commissioners to make an award 
for county printing, as there is an adequate 
remedy by appeal from their orders in such 
cases: State v. Allen, supra, citing Baum 
v. Sweeny, 6 W., 712. 

In an action on a contract for count 
printing, the plaintiff should be non-suite 
when the evidence shows that he had sold 
the paper in which he had contracted to do 
the county printing to another, and that the 
county commissioners had refused to fur- 
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nish him with any more notices for pubiica- 
tion: Rathbun v. Thurston Co., 8 «p 238; 
compare Norton v. City of Roslyn, 10 W., 44. 

96, L. °93, p. 366, specially conferred au- 
thority upon the county treasurer to select 
the newspaper in which to publish the de- 
linquent tax list of the county, and such 
section necessarily, to that extent, repeals 
the provisions of this section (370), author- 
izing the county commissioners to contract 
for the official publication of all notices: 
State v. Purdy, 14 W., 343. 


g 371. County Auditors to Advertise for County Printing. 


It shall be the duty of the county auditor, at least five weeks before, and 
not more than eight weeks before, the meeting of the county commissioners at 
the May [April] term, to advertise for proposals for the public printing, for 
the term of one year, which advertisement shall be inserted for four consecu- 
tive weeks in the official newspaper of the county, or if there be no official 
newspaper, then in some newspaper adjacent to said county, having a general 
circulation in said county, as provided in the last preceding section: Provided, 
That the county commissioners shall not be compelled, in any event, to accept 
any bid for a greater price than one dollar per square, nonpareil, for first inser- 
tion, straight matter, and fifty cents per square for each subsequent insertion. 
[Cf. L. 773, p. 478, § 2; Cd. 81, 8 2693; L. ’86, p. 108, § 2; 1 H. C., § 2937.] 


3 372. Legal Notices—Duties of Officers as to. 


It shall be the duty of all county officers, where the printing is contracted 
for in accordance with the provisions of this chapter, to cause all legal notices 
to be advertised in the paper designated by the county commissioners. [L. 
"73, p. 478, § 3; Cd. °81, § 2694; 1 H. C., § 2938.] 


CHAPTER VI. 
OF SUPPORT OF POOR. 


¢ 375. Superintendence of Poor. 3 


.- The board of county commissioners of the several counties of this state 
are hereby vested with entire and exclusive superintendence of the poor in 
their respective counties: Provided, That this section shall not be so con- 
strued as to include any incorporated city or town having by its charter any of 
the powers enumerated in said section. [Cf. L. 754, p. 422, § 19; Ja ’54, p. 
395, § 1; Cd. 781, §§ 2680, 2696; 1 H. C., § 3087. ] 

Compare § 283, 1 Hill’s Code, omitted as 
obsolete. 

If a physician has been employed for a 
term of one yar by the county commission- 


ers to attend the poor and has accepted the 
employment and entered on the discharge 


of his duties, the contract cannot be after- 
wards rescinded Dy the county, although 
extended for a period beyond the terms of 
the commissioners making it: Webb v. Spo- 
kane Co., 9 W., 108 


2 376. Relatives to Support Poor, When. 

Every poor person who shall be unable to earn a livelihood in consequence 
of bodily infirmity, idiocy, lunacy, or other cause shall be supported by the 
father, grandfather, mother, grandmother, children, grandchildren, brothers, 
or sisters of such poor person, if they or either of them be of sufficient ability; 
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and every person who shall fail or refuse to support his or her father, grand- 
father, mother, grandmother, child, grandchild, sister, or brother, when di- 
rected by the board of commissioners of the county where such poor person 
shall be found, whether such relative reside in the county or not, shall forfeit 
and pay to the county, for the use of the poor of their county, the sum of 
thirty dollars per month, to be recovered in the name of the county commis- 
sioners for the use of the poor as aforesaid, before any justice of the peace or 
any court having jurisdiction: Provided, That when any person becomes a 
pauper from intemperance or other bad conduct, he shall not be entitled to 
any support from any relation except parent and child. [L. 754, p. 395, § 2; 
Cd. ’81, § 2697; 1 H. C., § 3088. ] 


@ 377. Order in Which Liability Attaches. 

The children shall be first called on to support their parents, if there be 
children of sufficient ability; if there be none, the parents of the poor persons 
shall be next called on, and if there be no parents or children of sufficient 
ability, the brothers and sisters shall be next called on; and if there be no 
brothers and sisters, the grandchildren of such poor person shall be called on, 
and then the grandparents; but married females whilst their husbands live 
shall not be liable to a suit. [L. ’54, p. 396, § 3; Cd. °81, § 2698; 1 H. C., 
§ 3089. ] 


¢ 378. County to Support Poor, When—Contract. 

When any poor person shall not have relatives in any county in this state, 
as are named in the preceding sections, or such relatives shall not be of suffi- 
cient ability, or shal] fail or refuse to maintain such pauper, then the said 
pauper shall receive such relief as the case may require, out of the county 
treasury; and the county commissioners may either make a contract for the 
necessary maintenance of the poor, or appoint such agents as they may deem 
necessary to oversee and provide for the same. [L. 54, p. 396, § 4; Cd. 781, 
§ 2699; 1 H. C., § 3090.] 

Plaintiff cannot recover of the county for adjudicated such persons to be paupers, and 


the keeping of paupers until he proves that authorized the plaintiff to keep them as 
the board of county commissioners have such: King Co. v. Collins, 1 W. P., 469. 


4 379. Minor to be Apprenticed, When. 

When any minor shall become or be likely to become chargeable to the 
county, either because of being an orphan, or because the parents or other 
relations, as aforesaid, are unable or refuse to support such minor, it shall be 
the duty of the county commissioners to bind such minor as an apprentice to 
some respectable householder of the county, by written indenture, which shall 
bind such minor to serve as an apprentice, and shall in all respects be to the 
tenor and effect as required in the act concerning apprentices. [].. "54, p. 396, 
£5; Cd. "81, X 2700; 1 H. C., X 3091. | 


What act Is referred to as “the act con- See infra § 6480 et seq., adoption of chil- 
cerning apprentices” is not apparent. dren. 


¢ 380. Aid to Non-Residents, etc., When. 
When any non-resident, or any other person not coming within the 
definition of a pauper, shall fall sick in any county in this state, not having 
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money or property to pay his board, nursing, or medical aid, it shall be the 
duty of the commissioners of the proper county, on complaint being made, to 
give or order to be given such assistance to such poor person as they may deem 
just and necessary; and if said sick person shall die, then the said commis- 
sioners shall give or order to be given to such person a decent burial; and the 
said commissioners shall make [such] allowance for boafd, nursing, medical 
aid, or burial expenses, as they shall deem just and equitable, and order the 
same to be paid out of the county treasury. [L. ’54, p. 396, § 6; Cd. ’81, 
g 2701; 1 H. C., § 3092. ] 


? 381. Length of Residence Necessary. 

When application is made by any pauper to the board of county commis- 
sioners of any county in the state, for relief, it shall be necessary for said com- 
missioners to require of said pauper satisfactory evidence that he has been a 
resident of said county for six months immediately preceding the day upon 
which such application was made. [L. 754, p. 396, § 7; L. ’79, p. 139, § 1; 
Cd. 81, § 2702; 1 H. C., § 3093. ] 


See infra § 383, expulsion of pauper. 


@ 382. Power of Commissioners During Vacation of Board. 


Fach of the commissioners shall be an ex officio agent, authorized to 
contract, during vacation of the board, for the support of any poor person 
found in his county during such vacation. [L. 779, p. 139, § 2; Cd. ’81, 
§ 2703; 1 H. C., § 3094.] 


Compare last part of § 2680, Cd. ’81 (283 1 Hill’s Code), omitted as obsolete. 


2 383. Proceedings to Expel Pauper. 

When application is made by any pauper to the board of county commis- 
sioners as aforesaid, it shall appear to the satisfaction of said board that the 
person so applying for relief has resided in said county agreeably to the pro- 
visions of the foregoing section [381] he shal] be entitled to all the relief 
provided by this title; but if, on the contrary, it shall appear to the satis- 
faction of said board that such pauper has not been a resident of said county 
agreeably to the provisions of section 381, they shall proceed to remove from 
their county, at the expense of said county, such pauper to the county where 
such pauper may have his residence, or may, if they think best, issue a notice 
directed to some constable of the county, which notice said constable shall 
serve forthwith on said pauper, requiring him to depart forthwith from the 
county; and after so serving said notice by reading the same to said pauper, 
said constable shall, within five days thercafter, return the same to the said 
clerk of the board of county commissioners issuing the same, noting the time 
and manner of service. [L. 754, p. 397, § 8; Cd. °81, § 2704; 1 H. C., § 3095. ] 


2 384. Denial of Relief, When. 
After service of such notice as aforesaid, no pauper shall be entitled to 


relief from such county, unless the county commissioners shall deem it abso- 
lutely necessary. [L. 54, 397, $9; Cd.°81, § 2705; 1 H. C., § 3096.] 
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3 385. Work-House for Paupers. 


The board of county commissioners of any county in this state may, if 
they think proper, cause to be built or provided in their respective counties 
work houses for the accommodation and employment of such paupers as may 
from time to time become a county charge; and said work houses and paupers 
shall be under such? rules and regulations as said board of commissioners may 
deem proper and just. If any person shall bring and leave any pauper in any 
county in this state wherein such pauper is not lawfully settled, knowing him 
to be a pauper, he shall forfeit and pay the sum of one hundred dollars for 
every such offense, to be sued for and recovered by and to the use of such 
county, in a civil action before any court having jurisdiction of the same. 
[L. 754, p. 397, §§ 10, 11; Cd. 781, § 2706; 1 H. C., § 1297.] 


CHAPTER VII. 


OF COUNTY AUDITORS. 


@ 390. Election. 


There shall be elected at each general election in each county in this 
state one county auditor, who shall have the qualification of an elector, and 
who shall continue in office for the term uf two years, and until his successor 
is elected and qualified; said county auditor shall be ex officio clerk of the 
board of county commissioners, and recorder of deeds and other instruments 
in writing, which by law are to be recorded in and for the county for which 
he may be elected. The election of said officer shall be conducted and the 
returns made in the manner and form prescribed by the law regulating elec- 
tions. [L.’54, p. 424, §$ 1-3; Cd. 81, § 2707; 1H. C., §179.] 

The proviso in the above section i 108 1409 See infra § 575, duty to complete business. 
an TeRena by implication by §§ 1 1409 See infra § 1564 et seq., salaries of uuditors 


specified. 
See. infra § 574 and notes, tenure of office. 


¢ 391. Oath and Bond. 


Every auditor, within fifteen days after receiving his certificate of elec- 
tion, and before he shall enter upon the discharge of the duties of his office, 
shall take and subscribe an oath before an officer authorized to administer the 
same, faithfully and impartially to perform the duties of his office, as pre- 
scribed by law, to the best of his abilities; which oath shall be indorsed on 
the back of his certificate of election, recorded in a book kept for that purpose 
in his office, and filed in the office of the clerk of the superior court of the 
county for which he may be elected. He shall also give a bond to his county, 
with good and sufficient sureties, in the penal sum of not less than three 
thousand dollars, the amount to be fixed and the sureties to be approved by 
the county commissioners of his county, conditioned that he will faithfully 
and impartially fulfill the duties of his office. [Cf. L. 754, p. 424, $ 4; Cd. 
81, § 2708; 1 H. C., $ 180.] 


See infra § 1621, approval and filing of for moneys received as purchasing agent of 
bond. the board of county commissioners, under 
The sureties upon the bond of a county statutes providing that the auditor should 
auditor are liable for his failure to account be ex officio clerk of the board and making 
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it his duty as such clerk to perform all the Failure to qualify within fifteen days after 
duties required by law or any rule or order notice of election, as required by this sec- 
of the board, when he has been required by tion, does not work a forfeiture of office as 
order of the board to act as purchasing provided in § 1543 infra: State v. Ruff, 
agent or them: Snohomish Co. v. Ruff, 4 W., 234. 


3? 392. Duties as Clerk of Board of County Commissioners. 


The county auditor, as clerk of the board of county commissioners, 
must, — 

1. Record all the proceedings of the board; 

2. Make full entries of all their resolutions and decisions on all questions 
concerning the raising of money for and the allowance of accounts against the 
county; 

3. Record the vote of each member on any question upon which there is a 
division, or at the request of any member present; 

4. Sign all orders made and warrants issued by order of the board for the 
payment of money; 

5. Record the reports of the county treasurer of the receipts and disburse- 
ments of the county; 

6. Preserve and file all accounts acted upon by the board; 

7. Preserve and file all petitions and applications for franchises, and record 
the action of the board thereon; 

8. Record all orders levying taxes; and 

9. Perform all other duties required by law or any rule or order of the board. 
[Cd. 781, § 2709; 1 H. C., § 181.] 


@ 393. Duties in Auditing Bills, etc. 


He shall audit all claims, demands and accounts against the county which 
by law are chargeable to said county, except such cost or fee bills as are by law 
to be examined or approved by some other judicial tribunal or officer. Such 
claims as it is his duty to audit shall be presented to the board of county com- 
missioners for their examination and allowance. For claims allowed by the 
county commissioners, as also for cost bills and other lawful claims duly 
approved by the competent tribunal designated by law for their allowance, he 
shall draw a warrant on the county treasurer, made payable to the claimant or 

his order, bearing date from the time of and regularly numbered in the order 
of their issue, and he shall carefully keep proper warrant books, and when a 
warrant is issued the stub shall be carefully retained, upon which shall be 
recorded the number, date, name of payee, amount, nature of claims or services 
briefly stated and by whom allowed. He shall also retain all original bills and 
indorse thereupon claimant’s name, nature of claim, the action had and if 
warrant be issued, dating and numbering said voucher or claim the same as the 
warrant. Nothing herein contained shall prevent claimants, at the time of 
issuing said warrants, from having the same broken, or issued in smaller 
warrants by the said auditor, using two or more warrants in lieu of one. In 
all such cases, however, when broken warrants are issued, the auditor issuing 
the same is required to preserve as many stub entries as he issues broken 
warrants, noting upon such stub the claim for which issued, the same as in 
other cases, together with a note of the number of broken warrants which 
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aggregate the amount of the entire claim allowed: Provided, No single 
warrant shall be issued for a greater amount than five hundred dollars: Pro- 
vided further, That the above restrictions shall not apply to warrants issued 
when there is cash on hand in the county treasury to pay the same on presenta- 
tion. All claims of the county auditor egainst the county for services shall 
be audited and allowed by the board of county commissioners as other claims 
are audited and allowed. Said warrants shall in all respects be audited, 
approved, issued, numbered, registered and paid the same as any other county 
warrant. The words “county warrant,” as herein designated, shall be synony- 
mous with “county order” or “county scrip.” In this as well as in all other 
laws of this state, such terms are convertible, and shall be considered to mean 
one and the same thing. [Cf. L. 54, p. 425, § 5; L. ’69, p. 310, § 5; Cd. ’81, 
§ 2710; 1 H. C., § 182; L. 793, p. 280, § 1.] 


See notes to § 436 Infra. 


@ 304. Restrictions on Issuance of Warrants. 

No county auditor or clerk of the board of county commissioners shall 
issue any county warrant within less than ten days from and after the date of 
the allowance of such warrant. [L. ’93, p. 76, § 2.] 


See infra § 435, order of payment of warrants. 


¢ 395. Shall Settle Accounts. 

The auditor must examine and settle the accounts of all persons indebted 
to the county, or holding moneys payable into the county treasury, and must 
certify the amount to the treasurer, and upon the presentation and filing of 
the treasurer’s receipt therefor, give to such person a discharge, and charge 
the treasurer with the amount received by him. [Cd. 781, § 2711; 1 H. C., 
§ 183.] 


¢ 396. Account Current to be Kept With County Treasurer. 

He shall keep an accurate account current with the treasurer of the 
county and shall charge him with all moneys received as shown by his receipts 
issued, and shall credit him with all disbursements on account of moneys 
paid out according to the record of the settlements of said treasurer with the 
board of county commissioners. [Cf. L. 754, p. 425, § 6; Cd. 781, § 2712; 
1 H. C., § 184; L. °93, p. 281, § 2.] 


2 397. To Render Statement to State Auditor. 

Immediately after the completion of the annual settlement of the treas- 
urer with the board of county commissioners of each county, the county 
auditor shall make out and transmit to the state auditor a full and complete 
verified statement of the state fund account with the county for the past 
fiscal year. Said statement shall show,— 

1. The total amount of tax levy for the current year as returned on the 
original assessment roll; 

2. The amount of the supplemental taxes levied by the treasurer; 

3. The amount collected from delinquent tax rolls of previous years, since 
last report; 
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4. The amount of errors, double assessments and rebates allowed on settle- 
ment of treasurer with the board of county commissioners; 

5. The amount paid to state treasurer since the last annual settlement, and 
all such other credits as the county may be entitled to receive in abatement 
of state taxes; i 

6. The balance of delinquent tax account for the current year. 

Said statement shall be verified by the certificate and official seal of the 
county auditor. The state auditor, upon receipt of such verified statement, 
shall proceed from the data furnished to balance up the county’s account with 
the state for the current year, and credit the delinquent tax accounts of pre- 
vious years, respectively, as shown to have been collected. [Cd. °81, § 2571; 
1 H. C., § 185; L. ’93, p. 281, § 3.] 


¢ 398. Publish Exhibit of County Finances. 

He shall, immediately after the July settlement between the county 
treasurer and the county commissioners, make out a full and complete exhibit 
of the finances of the county. Such exhibit shall be made out immediately 
after the July term of said board of county commissioners, and the county 
auditor shall cause the same to be published in some newspaper, if any is 
printed within the county; if not, he shall post the same in a conspicuous 
place in his office. [Cf. L. ’67, p. 130, § 1; Cd. 781, § 2713; 1 H. C., § 186; 
L. 793, p. 282, § 4.] 


2 399. What Exhibit Must Show. 
Such exhibit shall show,— 

1. The amount of taxes assessed in the county the preceding year for state, 
county, road, bridge, school and other purposes; 

2. The amount of taxes collected on such assessment; 

3. The amount of money received from other sources; 

4. The amount received into the treasury; 

5. The amount still due and not collected; 

6. The number of orders issued, the several purposes for which they were 
issued, the amount for each purpose, and the total amount; 

7. The total amounts of orders redeemed; 

8. The amount of outstanding orders; 

9. The present condition of the treasury; 

10. Remarks. [Cf. L. ’67, p. 131, § 2; Cd. *81, § 2714; 1 H. C., $ 187; 
L. °93, p. 282, § 5.] 


2 400. May Appoint Deputies. 

The county auditors of the several counties may appoint deputy auditors, 
who shall be appointed in writing, and shall, before entering upon the dis- 
charge of the duties of their office, take and subscribe an oath faithfully to 
perform the duties of their office, which oath shall be indorsed on the ap- 
pointment and recorded in the office of the county auditor. The county 
auditor shall be responsible for the acts of their deputies, and revoke their 
appointments at pleasure. [L. 54, p. 425, § 7; Cd. 81, § 2716. ] 

See notes to § 38 supra, compensation of. 
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@ 401. Authorized to Administer Oaths. 

Auditors and their deputies are authorized to administer oaths necessary 
in the performance of their duties and in all other cases where oaths are 
required by law to be administered and to take acknowledgments of deeds 
and other instruments in writing: Provided, That any deputy of any county 
auditor, in administering such oath or taking such acknowledgment, shall 
certify to the same in his own name as deputy, and not in the name of his 
principal, and shall attach thereto the seal of the office in which he is deputy: 
Provided, That all oaths administered or acknowledgments taken by any 
deputy of any county auditor certifying to the same in the name of his princi- 
pal by himself as such deputy, prior to the taking effect of this act, be and the 
same are hereby legalized and made valid and binding. [Cf. L. ’54, p. 425, 
g 8; Cd. ’81, § 2717; 1 H. C., § 188; L. 793, p. 282, § 6.] 

The county auditor is an officer duly au- this section: Garneau v. Port Blakely M. 
thorized to administer oaths as provided by Co., 8 W., 468. 


2 402. To Register Warrants. e 

It shall be the duty of the county auditor, not earlier than ten days after 
the adjournment of the board of county commissioners, at any regular, ad- 
journed, or special term of said board, and not earlier than ten days after 
the receipt of any superior court cost bill, to make out a register of all warrants 
legally authorized and directed to be issued by such board of county commis- 
sioners or such cost bill and to make out under his hand and seal of office 
a certified copy of such register of warrants, and to forthwith deliver the 
same to the treasurer of the county, who shall record the same in 
a book to be kept by him for that purpose, and file and carefully 
preserve the original in his office for future reference. The register of 
warrants hereby authorized to be made by the county auditor shall be part 
of the records of such county and shall have all the force and effect of the 
same. [Cd.’81, § 2718; 1 H. C., § 189; L.’93, p. 283, § 7.] 


¢ 402a. Cancellation of Unclaimed Warrants. 

In each of the counties of the state of Washington where warrants have 
been drawn and remain uncalled for for a period of six years from the date 
of their issue, then the county commissioners of any county in which such 
warrants remain may cancel the same, when it shall be the duty of the 
auditor of any county in which such warrants are canceled to present the 
same to the county treasurer of said county, who shall transfer the amount 
of said warrants from the general fund of said county to the common school 
fund of said county. [L. ’86, p. 161; 1 H. C., § 2447.] 


See infra § 30% et seq., disposition of unclaimed and lost property. 


2 403. To Examine Books of Treasurer. 


The auditor must, between the first and tenth of each month, examine 
the books of the treasurer, and see that the same have been correctly kept. 
[Cd. 781, § 2719; 1 H. C., § 190.] 


2 404. To Count Money in Treasury Quarterly., 
The board of county commissioners and county auditor must, at the 
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January, April, July and October settlements with the county treasurer, 
count the money in the county treasury, and make and verify in duplicate 
statements, showing,— 

1. The amount of money that ought to be in the treasury; 

2. The amount and kind of money actually therein. [Cd. 81, § 2720; 1 
H. C., § 191; L. 793, p. 283, § 8.] 


See infra § 432, inspection of treasurer’s See infra § 442, county treasurer’s state- 
accounts. ment. 


2405. Restriction Upon Auditor, etc. 


The person holding the office of county auditor or deputy, or performing 
its duties, shall not practice as an attorney, nor represent any person making 
any claim against the county, or seeking to procure any legislative or other 
action by said county board. And the county auditor, during his term of 
office, and any deputy by him appointed, is hereby disqualified from perform- 
ing the duties of any other county office or acting as deputy for any other 
county officer. Nor shall any other county officer or his deputy act as auditor 
or deputy, or perform any of the duties of said office. [Cd. 81, § 2722; 1 
H. C., § 193. ] 


2 406. Temporary Appointment Made, When. 


In case the auditor is unable to attend to the duties of his office during 
any session of the board of county commissioners, and having no deputy by 
him appointed in attendance, the said board may temporarily appoint a suit- 
able person, not herein disqualified, to perform the auditor’s duties. [L. ’69, 
p. 313, § 15; Cd. 781, § 2723; 1H. C., § 194.] 


2407. Proceedings of Board to be Published. 


It shall be the duty of the county auditor of each county, within fifteen 
days after the adjournment of each regular term, to publish a summary of the 
proceedings of the board of county commissioners at such term, in any news- 
paper published in the county, or having a general circulation therein; or the 
auditor may post copies of such proceedings in three of the most public places 
in the county. [L.’69, p. 313, § 17; Cd. 781, § 2724; 1 H. C., § 195.] 


? 408. Seal of County Commissioners—Use and Effect of. 

The seal of the county commissioners’ court for each county, used by the 
county auditor as clerk to attest the proceedings of the board of county com- 
missioners, shall be and remain in the custody of the county auditor as clerk of 
the said board, and said auditor is hereby authorized to use such seal in attesta- 
tion of all his official acts, whether as clerk of said court, as auditor, or 
recorder of deeds; and all certificates, exemplifications of records, or other 
acts by him performed as county auditor, certified under the seal of said 
county commissioners’ court, heretofore made or hereafter to be made pur- 
suant to this section, in this state, shall be as valid and legally binding as 
though attested by a seal of office of the said county auditor. [Cd.’81, § 2724; 
1 H. C., § 196.] 


See supra note to § &3. 
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3 409. Duties of Retiring Auditor. 


Each auditor, on retiring from office, shall deliver to his successor the 
seal of office, and all the books, records, and other instruments of writing 
belonging to said office, and shall take his receipt therefor; and in case of 
the death of the auditor, his legal representatives shall deliver over the seal, 
books, records, and papers as aforesaid. [. 69, p. 314, § 22; Cd. 781, § 2725; 
1H. C., § 197.] 


@ 410. To Procure Record Books. 


For the purpose of recording deeds and other instruments of writing, 
required or permitted by law to be recorded, the county auditor shall procure 
such books for records as the business of the office requires. He has the 
custody of and must keep at all times in his office all books, records, maps, 
and papers deposited with him as such officer. [Cd. 781, § 2786; 1 H. C., 
$ 198; L. 793, p. 283, § 10. ] 


3 411. Recording Instruments. 


He must, upon the payment of his fees for the same, record separately in 
large and well bound books in a plain hand,— 

1. Deeds, grants and transfers of real property, mortgages and releases of 
mortgages of real estate, powers of attorney to convey real estate, and leases 
which have been acknowledged or proved; 

2. Marrigge contracts; 

3. Official bonds; 

4. Instruments describing or relating to the separate property or com- 
munity interest of married women; 

5. Patents to lands and receiver’s receipts, whether for mineral, timber, 
homestead or pre-emption claims or cash entries; 

6. Certificates of sales for county or municipal taxes, 

7. All such other papers or writings as are required by law to be recorded 
and such as are required by law to be filed if requested so to do by the party 
filing the same. [Cf. L. 65, p. 26, § 1; Cd. 81, § 2727, 1 h. C., § 199; L. 
°93, p. 284, $ 11.] 


See notes to § 4535 infra. taxes levied, is in violation of the constitu- 
See infra § 422, recording receivers re- tion, Art. I.. $ 3: State v. Moore, 7 W., 173, 

eipts. and for reasons given above the proviso is 
See infra § 4035, conveyances may be re- omitted. 

corded, effect of. Assignments of mortgages are not within 
The proviso of this section, that the coun- the operation of the recording acts of this 

ty auditor shall refuse to receive or record state: Howard v. Shaw, 10 W., 161; nor are 

deeds to real property unless accompanied assignments of leases: Tibbals v. lffland, 

by a certificate of the county treasurer 10 W., $1 

showing full payment and discharge of 


c 


@ 412. To Keep General Indices. 

Every auditor must keep a general index, direct and inverted. The 
direct index shall be divided into seven columns, and with heads to the re- 
spective columns, as follows: Time of reception, grantor, grantee, nature of 
instrument, volume and page where recorded, remarks, description of prop- 
erty. He shall correctly enter in such index every instrument concerning or 
affecting real estate which by law is required to be recorded, the names of 
grantors being in alphabetical order. The inverted index shall also be divided 


98 


Cnap. VII.| OF COUNTY AUDITORS. [22 413, 414 


into seven columns, precisely similar, except that “grantee” shall occupy the 
second column and “grantor” the third, the name of grantees being [in] 
alphabetical order. For the purposes of this act, the term “grantor” shall be 
construed to mean any person conveying or encumbering the title to any 
property, or any person against whom any lis pendens, judgment, notice of 
lien, order of sale, execution, writ of attachment, or claims of separate or 
community property shall be placed on record. He shall also keep a well 
bound book in which shall be platted all maps of towns, villages, or additions 
to the same within the county, together with the description, legend, acknowl- 
edgment or other writing thereon. He shall keep an index to such book of 
plats, which shall contain the name of the town, village, or addition. He 
shall also enter in the general index above referred to, the name of the party or 
parties platting such town, village, or addition, in the column prescribed for 
“grantors,” describing the grantee in such case as “the public”: Provided, 
That the auditor shall not receive or record any such plat or map until the 
same shall have been approved by the mayor and common council of the 
municipality in which the property so platted be situated, or if such property 
be not situated within any municipal corporation, then such plat must be first 
approved by the board of county commissioners of such county: Provided 
further, That the auditor shall not receive for record any plat, map or sub- 
division of land bearing a name the same or similar to the name of any map 
or plat already on record in his office. [L. 69, p. 314, § 24; Cd. 781, § 2728; 
1 H. C., § 200; L. 793, p. 285, § 12.] 


See infra § 1609, schedule of fees of county instrument which is legally authorized or 
auditor. required to be recorded and does not apply 

The auditor is by this section required to to assignments of mortgages: Howard v. 
index “every instrument concerning or af- Shaw, 10 W., 151, 156; nor to assignments of 
fecting real estate,” but this means every leases: Tibbals v. Iffiland, 10 W., 4&1. 


¢ 413. Satisfaction of Instruments. 

Whenever any mortgage, bond, hen, or instrument encumbering real 
estate has been satisfied, released, or discharged, whether by written release 
across the record or upon the margin thereof, or by the recording of an instru- 
ment of release, or acknowledgment of satisfaction, the auditor shall imme- 
diately note in both the indices, in the column headed “remarks,” opposite 
to the appropriate entry, that such instrument, lien, or encumbrance has been 
satisfied. And in all cases of the satisfaction or release of any recorded lien, 
mortgage, transcript of judgment, mechanic’s lien, registered taxes, or other 
encumbrance whatsoever, the auditor shall enter, with red ink, across the 
record of the instrument creating or evidencing such lien or encumbrance, the 
word “satisfied,” with the day of the date of such satisfaction or release, and 
note the same in index to transcripts of judgment. [Cf. L. °69, p. 315, § 25; 
Cd. ’81, § 2729; 1 H. C., § 201.] 


4414. To Record Certified Copies of Final Judgments—Notice. 

The auditor must file and record, with the record of deeds, grants, and 
transfers, certified copies of final judgments or decrees partitioning or affect- 
ing the title or possession of real property, any part of which is situated in 
the county of which he is recorder. Every such certified copy or partition, 


99 


3% 415-418] OF COUNTY GOVERNMENT. (TiTLE V. 


from the time of filing the same with the auditor for record, imparts notice to 
all persons of the contents thereof, and subsequent purchasers, mortgagees, 
and lien-holders purchase and take with like notice and effect as if such copy 
or decree were a duly recorded deed, grant, or transfer. [Cd. 81, § 2730; 1 
H. C., § 202.) 


See infra § 5132, lien of judgment. 


2415. Indorsement of Time Instrument Received for Record. 


When any instrument, paper, or notice, authorized by law to be recorded, 
is deposited in the county auditor’s office for record, that officer must indorse 
upon the same the time when it was received, noting the year, month, day, 
hour, and minute of its reception, and must record the same without delay, 
together with the acknowledgments, proofs, and certificates written upon or 
annexed to the same, with the plats, surveys, schedule and other papers 
thereto annexed, in the order and as of the time when the same was received 
for record, and must note at the foot of the record the exact time of its 
reception, and the name of the person at whose request it was recorded. [Cf. 
L. 769, p. 313, § 19; Cd. 81, § 2731; 1 H. C., § 203.] 


L. ’86, p. 162, $ 1, attempted amendment constructive notice to the public; it is nec- 
void for defective title. essary that the deed be duly recorded in a 

Under the recording acts of this state the proper record, the proper index bei an 
depositing of a deed for record in the office essential part ‘of the record: Richie v. Grif- 
of the county auditor does not operate as fiths, 1 W., 429; 22 Am. St. Rep., 1H. 


2 416. Further Indorsements. 


He must also indorse upon such instrument, paper, or notice, the time 
when, and the book and page in which, it is recorded, and must thereafter 
deliver it, upon request, to the party leaving the same for record, or to his 
order. [Cd. ’81, § 2732; 1 H. C., § 204.] 


¢ 417. To Search Records and Furnish Certificate, When. 


The auditor must, upon the application of any person, and upon the 
payment or tender of the fees therefor, make searches for conveyances, mort- 
gages, and all other instruments, papers, or notices recorded or filed in his 
office, and furnish a certificate thereof, stating the names of the parties to 
such instruments, papers, and notices, the dates thereof, the year, month, day, 
hour, and minute they were recorded or filed, the extent to which they purport 
to affect the property to which they relate, and the book and pages where they 
are recorded. [Cd. 81, § 2733; 1 H. C., § 205.] 


@ 418. Liability for Neglect of Duty. 

If any county auditor to whom an instrument, proved or acknowledged 
according to law, or any paper or notice which may by law be recorded, is 
delivered for record,— 

1. Neglects or refuses to record such instrument, paper, or notice within a 
reasonable time after receiving the same; or 

2. Records any instruments, papers, or notices untruly, or in any other 
manner than as hereinbefore directed; or 

3. Neglects or refuses to keep in his office such indexes as are required by 
this chapter, or to make the proper entries therein; or 


100 


SE cee ee rE IIE EIN SY LRA a ST IS SEE er GT ED 


Cuar. VII.) OF COUNTY AUDITORS. (43 419-421 


4. Neglects or refuses to make the searches and to give the certificate re- 
quired by this chapter; or if such searches or certificate are incomplete and 
defective in any important particular affecting the property in respect to 
which the search is requested; or 

5. Alters, changes, or obliterates any records deposited in his office, or 
inserts any new matter therein,— p$ 

He is liable to the party aggrieved for the amotint of damage which may be 
occasioned thereby. [Cd.’81, § 2734; 1 H. C., § 206.7 + 


u 
» & 


4419. Fees to be Paid in Advance. pa FG 

Said county auditor is not bound to record any instrument, or file any 
paper or notice, or furnish any copies, or to render any service connected with 
his office, until his fees for the same, as prescribed by law, are, if demarded, 
paid or tendered. [Cd. 781, § 2735; 1 H. C., § 207.] oi 


420. Duties of Auditor as Custodian. 

The county auditor, in his capacity of recorder of deeds, is sole satedian 
of all books in which are recorded deeds, mortgages, judgments, liens, encum- 
brances, and other instruments of writing, indexes thereto, maps, charts, 
town plats, survey, and other books and papers constituting the records and 
files in said office of recorder of deeds; and all such records and files are and 
shall be matters of public information, free of charge to any and all persons 
demanding to inspect or to examine the same, or to search the same for titles 
of property. It is said recorder’s duty to arrange in suitable places the in- 
dexes of said books of record, and when practicable, the record books them- 
selves, to the end that the same may be accessible to the public, and convenient 
for said public inspection, examination, and search, and not interfere with the 
said auditor’s personal control and responsibility for the same, or prevent him 
from promptly furnishing the said records and files of his said office to persons 
demanding any information from the same.: The said auditor or recorder 
must and shall, upon demand and without charge, freely permit any and all 
persons, during reasonable office hours, to inspect, examine, and search any 
or all of the records and files of his said office, and to gather any information 
therefrom, and to make any desired notes or memoranda about or concerning 
the same, and to prepare an abstract or abstracts of title to any and all 
property therein contained. [Cd. ’81, § 2736; L. ’83, p. 34, § 1; L. 786, p. 
163, § 1; 1 H. C., § 208.] 


@ 421. Certified Copies as Evidence. 

Copies of all deeds or other instruments of writing, maps, documents, 
and papers, which by law are to be filed or recorded in the office of the county 
auditor, and all transcripts or exemplifications of the records of the proceed- 
ings of the board of county commissioners, certified by the auditor under 
official seal, shall be admitted as prima facie evidence in all the courts of this 
state. [L. 69, p. 315, § 27; Cd. 781, § 2737; 1 H. C., § 209. ] 

See infra § 6046, certified copies of instru- seal of the auditor, is admissible in evidence 
ments as evidence. for the purpose of proving verification of 
An original lien notice filed for record con- lien claim and proper tiling of ae Gar- 


taining indorsements of that fact with vol- neau v. Port Blakely M. Co., 8 W 
ume and page of record certified under the 
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3 422. Recording Land-Office Receipts. 


Every cash or final receipt from any receiver, and every cash or final 
certificate from any register of the United States land office, evidencing that 
final payment has been made to the United States as required by law, or that 
the person named in such certificate is entitled, on presentation thereof, to a 
patent from the United States for land within the state of Washington, shall 
be recorded by the county ‘auditor of the county wherein such land lies, on 
request of any party. ‘pgesénting the same, and any record heretofore made of 
any such cash or frpal receipt or certificate shall, from the date when this act 
becomes a lat, ‘and every record hereafter made of any such receipt or 
certificate shal; from the date of recording, impart to third persons and all 
the world’ full: notice of all the rights and equities of the person named in said 
cash. Gr, "Gral receipt or certificate, in the land described in such receipt or 
_cezitficdte, [L. 790, p. 92, § 1; 1 H. C., § 2940. ] 


e e s Bee supra § 411, recording instruments generally. 


CHAPTER VIII. 
OF COUNTY TREASURERS. 


¢ 425. Election. 


At the first election in each county, and every two years thereafter, there 
shall be elected a county treasurer, who shall have the qualifications of a voter, 
and shall continue in office for the term of two years, and until his successor 
is elected and qualified. [Cf. L. 754, p. 426, § 1; Cd. 781, § 2738; 1 H. C., 
§ 210.] 

See Const., Art. XI., § 7, eligible for but See infra § 575, not to leave business in- 
two terms in succession. complete at close of term 


See infra § 574 and notes, tenure of office. See infra § 1564 et seq., salaries of county 
. treasurers classified. 


2 426. Oath and Bond. 


The county treasurer, before he enters on the duties of his office, shall 
take an oath faithfully to discharge the duties of his office as prescribed by 
law; he shall also, before he shall enter upon the duties of his office, give a 
bond to the county, with at least two sureties, residing in the county, in a 
penal sum of not less than double the amount of funds liable to come into 
the hands of the said treasurer during his term of office, the amount to be 
fixed and the bond to be approved by the county commissioners of the proper 
county, conditioned that all moneys received by him for the use of the county 
shall be paid as the commissioners shall from time to time direct, except where 
special provision is made by law for the payment of such moneys, by order of 
any court, or otherwise, and for the faithful discharge of his duties. [L. 754, 
p. 426, § 2; Cd. 81, § 2739; 1 H. C., § 211.] 


See infra § 1521, approval and filing of See infra § 5684 et seq., and notes, actions 
bonds. on official bonds. 


? 427. Deputies. 
County treasurers may appoint one or more deputies, and may take from 
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them bond, with sureties; they shall have power to remove their deputies at 
pleasure, and every county treasurer and his sureties shall be liable for all 
official acts of his deputies. [L. 54, p. 427, § 4; Cd. 81, § 2741.] 


¢ 428. To Receive and Disburse Moneys. 

He shall receive all moneys due and accruing to the county and disburse 
the same on the proper orders issued and attested by the county auditor. 
Upon receipt of all moneys other than taxes he shall issue his receipt therefore 
[therefor] in duplicate, one of which receipts he shall deliver immediately 
to the person or persons making such payment, and the duplicate of such 
receipt must be immediately filed by such treasurer in the office of the county 
auditor. [Cf. L. 754, p. 427, § 3; Cd. 781, § 2740; 1 H. C., § 212; L. 798, p. 
250, $ 1.] 


2 429. To Keep Office at County Seat—May Administer Oaths. 

The county treasurer shall keep his office at the seat of justice of his 
county, and shall keep the same open for transaction of business during 
business hours, and he and his deputy are authorized to administer all oaths 
necessary in the discharge of the duties of his office. [L. 54, p. 27, $ 5; Cd. 
"81, § 2742; 1 H. C., § 213.] 


? 430. Accounts, How Kept. 


He shall so arrange and keep his books, that the amount received and 
paid out, on account of separate and distinct funds, or specific appropriations, 
shall be exhibited in separate accounts, as well as the whole receipts and 
expenditures by one general account. [L. ’54, p. 427, § 6; Cd. ’81, § 2743; 
1 H. C., § 214.] 


2431. Moneys, How Kept. 

The county treasurer must keep all moneys belonging to this state, or to 
any county of this state, in his own possession until disbursed according to 
law. He must not place the same in the possession of any person to be used 
for any purpose; nor must he loan or in any manner use or permit any person 
to use the same, except as provided by law; but it shall be lawful for a county 
treasurer to deposit in his own name, as county treasurer, any such moneys in 
any national, state or private bank or banks doing a general banking business 
in his county: Provided, That before any such deposit is made the bank in 
which it is proposed to make the same shall first give to such county treasurer 
a bond, with sureties to be approved by him, in such amount and with such 
conditions as he may require. Action may be brought on such bond either 
by such treasurer or by the county of which he is treasurer. But nothing 
done under the provisions of this section shall alter or affect the liability of 
any county treasurer or of the sureties on his official bond. [L. ’95, p. 132, 
$ 1.] 

See infra § 1724, duty to receive and collect See infra § 2330, ex-officio treasurer of 
taxes generally. schoo] districts. 

See infra § 1781, ex-officio tax collector in See infra § 2358, ex-officio treasurer of 
cities of first class, board of directors. 


See infra § 1812, ex-officio tax collector in Under the constitution and statutes of 
aites of the third and fourth classes. this state a county treasurer is held strictly 
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accountable for all public funds coming into 
his hands, and the exercise by him of ordi- 
nary care in the selection of banks in which 
to deposit such funds, will not excuse him 
from fully accounting for the moneys de- 
posited therein, in case of the subsequent 
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insolvency of the banks, even if the county 
has not provided him with a suitable and 
safe place in which to keep its funds: Fair- 
child v. Hedges, 14 W., 119, citing Marx v. 
Parker, 9 W., 473. 


2 432. To Keep Books, etc., Open for Inspection. 


The books, accounts and vouchers of the treasurer are at all times subject 
to the inspection and examination of the board of county commissioners and 
the grand jury. [Cf. L. 754, p. 427, § 7; Cd. ’81, § 2744; 1 H. C., § 215; L. 


95, p. 132, § 4.] 


See supra § 4%, to count money quarterly, commissioners and auditor. 


3 433. Payment of Warrants—Interest. 
He shall pay all orders of the county auditor when presented, if there be 


money in the treasury for that purpose, and write on the face of such order 
the date of redemption, and his signature. If there be no funds to pay such 
order when presented, he shall indorse thereon, “Not paid for want of funds,” 
and the date of such indorsement, over his signature, which shall entitle such 
order thenceforth to draw legal interest: Provided, That such interest shall 
cease from the date of notice, by publication in some newspaper printed or 
circulated in his county, to be given by the county treasurer, that there are 
funds to redeem such outstanding orders, which notice such treasurer shall 
give in such case; and if there be no such newspaper, then by posting such 
notice at three public places in such county. [L. *54, p. 427, § 8; Cd. ?°81, 
§ 2745; 1 H. C., § 216.] 


See infra § 436, further provision as to interest. 


? 434. Order of Redemption. 


All warrants drawn on the funds of the county shall be redeemed by 
the treasurer in the order of their issuance. [Cf. L. ’54, p. 428, § 10; Cd. ’81, 
R 2747; L. 786, p. 162, § 1; 1 H. C., § 217; L. 93, p. 250, § 2. ] 


See next section, which covers part of the same session, March 7, 1893, this section be- 
subject matter of this section enacted atthe ing approved March 10, 1893. 


3 435. Order of Payment of all Municipal Warrants—Interest. 

All county, school, city and town warrants shall be paid according to 
their number, date and issue, and shall draw interest from and after their 
presentation to the proper treasurer: Provided, That no compound interest 
shall be paid directly or indirectly on any of said warrants. [L. ’93, p. 76, § 1.] 


See note to last section. 

See infra § 3670, legal rate of interest. 

See supra § 3H. 

See supra § 393, county auditor to issue 
warrants. 

Sve notes to § 1013 infra, 

See infra § 2330. 

See notes to $ 5676, as to manner of enforc- 
ing judgements against public corporations. 

MUNICIPAL WARRANTS—ORDER OF 
PAYMENT.—A county auditor cannot re- 
fuse to issue a warrant for a duly audited 
and allowed claim, if the cash on hand, to- 
gether with the uncollected taxes, when de- 
ducted from the total amount of indebted- 
ness, will bring such indebtedness within 
the one and one-half per cent. limit of the 


assessed valuation of property in the coun- 
ty: Mullen v. Sackett, 14 W., 100. 

The county commissioners have no au- 
thority to order the treasurer to transfer 
moneys from the generai county fund to a 
so-called “incidental fund,” created by them 
for the purpose of paying the necessary 
current expenses of the county therefrom: 
State v. Hopkins, 12 W., 602, citing Mason v. 
Purdy, 11 W., 591. 

Nor can they assign a portion of the delin- 
quent taxes of any year to a creditor of the 
county in payment of his claim: State v. 
Hopkins, 14 W., 69. 

Under the statutes of this state providing 
that warrants shall be paid in the order of 
their dates, without regard to the year in 
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which they were issued, those of any partic- 
ular year would not be a first charge upon 
the revenues ror that year: State v. Hop- 
kins, 14 W., 

See Mason V Pardy, 11 W., 591; cited in 
Eidemiller v. Tacoma 14 W., 376, 382. 

The court will take judicial notice of the 
fact that all of the taxes upon the assess- 
ment roll of a county are never collected 
until years after they are assessed: Mullen 
v. Sackett, 14 W., 

In an action by. the holder of a county war- 
rant to enforce payment from the county 
treasurer, the plaintiff may properly intro- 
duce in evidence a resolution of the county 
commissioners declaring certain warrants 
invalid and providing for their validation, 
which it was proposed to do under § 1880 et 
seq., infra, but whose validation had failed 
to carry, for the purpose of showing that 
such warrants, although prior in point of 
time to the one in suit, were not entitled to 
payment out of the funds in the county 
treasury: State v. Gloyd, M W., 

A law providing for the diversion of a 
fund out of which a warrant was to be paid 
in the order of its issuance is invalid as to 
any warrants issued prior to its passage, on 
the ground that it would impair the obliga- 
io a contract: Eidemiller v. Tacoma, 

An ordinance requiring warrants to be re- 
deemed in the order of their number and 
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paid in the order of its issuance if there are 
sufficient funds, although such funds may 
have been raised under an ordinance pro- 
viding for the raisin 
municipal expenses for a particular year 
and proportioning such revenue to funds 
other than the general fund: Eidemiller v. 
Tacoma, 14 W., 376. 

A city cannot defeat the payment of a 
warrant upon the ground of necessity of 
using its revenues for existence, until it has 
exhausted all its available means of secur- 
ing revenue: 

A warrant holder is not compelled to re- 
sort tomandamus proceedings tocompel the 
city to levy a tax for the purpose of paying 
its obligation to him, but when there is or 
should be money in the fund upon which his 
warrant is drawn, he has a right of action 
against the city to prevent such money’s be- 
ing applied to the payment of subsequent 
claims: Id. 

Courts have no power by mandamus to re- 
quire the levy of a special tax by a munici- 
pal corporation to provide for the payment 
of warrants drawn on a special fund, al- 
though without such levy there can be no 
immediate payment of such warrants, 
where the corporation has already levied a 
tax to the extent it is authorized to levy, 
and has exhausted the proceeds In the pay- 
ment of necessary current expenses: Port- 


of revenue to meet : 


land Savings Bank v. Montesano, 14 W., 570. 

General fund warrants issued as a substi- 
tute for warrants drawn on a special fund 
should be so drawn that when paid they will 
amount to no more than the amount for 
which the latter were drawn, with simple 
interest thereon: Portland Savings Bank v. 
Montesano, 14 W.. 570. 

See notes to 8 1852 infra, interest coupons, 
on county bonds, order of payment. 


date is not repealed by an ordinance appor- 
tioning the revenue raised to distinct qunas 
and providing for its disbursement: 

A warrant upon the genera! fund P : ‘city, 
issued while ordinances were in force pro- 
viding that revenues accruing to the city, 
with certain exceptions, should be credited 
to the general fund, and that warrants 
should be redeemed by the treasurer in the 
order of their number and date, should be 


¢ 436. Shall Note Interest Paid on Warrants. 


When the county treasurer shall redeem any order on which interest is 
due, he shall note on such order the amount of interest by him paid thereon, 
and shall enter on his account the amount of such interest, distinct from the 
principal. [L. 754, p. 427, §9; Cd. ’81, § 2746; 1 H.C., § 218.] 


? 437. Calls to be Made, When. 


Whenever the treasurer of any county, city, town or other municipality 
shall have in his hands, as such treasurer, the sum of five hundred dollars, 
belonging to any fund upon which warrants are outstanding, it shall be his 
duty to make a call for such warrants to that amount in the order of their 
issue, and he shall cause such call to be published in some newspaper printed 
and published in the county, city, town or other municipality, as the case may 
be, in the first issue of such newspaper after such sum shal] have been accumu- 
lated, and if there be no such newspaper, then such call shall be posted in three 
conspicuous places in such county, city, town or other municipality, and such 
call shall describe by number the warrants so called, and specify the funds 
upon which the same were drawn: Provided, That the commissioners of any 
county, or the council or other governing body of any city, town or other 
municipality may prescribe a less sum than five hundred dollars, upon the 
accumulation of which such call shall be made as to any particular fund: And 
provided further, That if the warrant longest outstanding on any fund shall 
exceed the sum of five hundred dollars, or shall exceed the sum fixed by the 
county commissioners or other governing board, then no call need be made 
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for warrants on such fund until the amount due on such warrants shall have 
accumulated: And provided further, That no more than two calls shall be 
made by any treasurer in any one month: And provided further, That it shall 
be the duty of any such treasurer to pay on demand, in the order of their issue, 
any warrants when there shall be in the treasury sufficient funds applicable to 
such payment. [L. 795, p. 379, § 1.] 


This section does not apply to warrants issued against a special fund: Potter v. 
Black, 15 W., 186. 


4 488. Penalty for Failure to Call. 


Any such treasurer who shall knowingly fail to call for or pay any war- 
rant in accordance with the provisions of the last section shall be deemed 
guilty of a misdemeanor, and on conviction thereof shall be fined not less than 
twenty-five dollars nor more than five hundred dollars, and such conviction 
shall be sufficient cause for removal from office. [L. 795, p. 379, § 2.] 


¢ 439. General Statement to County Commissioners at July Session. 


The treasurer of cach county must, at the regular July session of the 
board of county commissioners, make a verified statement to said board, 
showing the whole amount of his collections during the preceding year (stat- 
ing particularly the source of each portion of the revenue) from all sources 
paid into the county treasury, the funds among which the same was distrib- 
uted, together with the amount to each fund, the total amount of warrants 
certified to him by the county auditor, and the total amount of warrants paid 
by him during the same time, and the total amount of warrants remaining 
unpaid on the thirtieth day of June immediately preceding, and the funds on 
which the same are drawn, and generally make a full and specific showing of 
the financial condition of the county. [Cf. L. 54, p. 428, § 11; Cd. ’81, § 
2748; 1 H. C., § 219; L. 83, p. 45, § 1; L. 93, p. 251, § 3.] 


See infra § 1733, annual report. 


¢ 440. Settlement, etc., of Retiring Treasurer. 


The county treasurer shall make complete settlement with the board 
of county commissioners, as required by law, and shall, at the expiration of his 
term of office, deliver to his successor all public money, books, and papers 
in his possession. [L. 754, p. 428, $ 13; Cd. ’81, § 2750; 1 H. C., § 220.] 


¢ 441. Death of Treasurer. 


In case of the death of any county treasurer his legal representatives must 
deliver up all official moneys, books, accounts, papers, and documents which 
come into their possession. No percentage must be allowed to the treasurer on 
any money by him received from his predecessor in office, or from the legal 
representatives of such predecessors. [L. 795, p. 132, § 3.] 


? 442. Settlements at Quarterly Sessions of Commissioners. 
Each county treasurer shall attend with his books and vouchers before 
the board of county commissioners at the regular quarterly sessions of said 
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board in January, April, July and October of each year and settle his accounts 
before said board:— 

-1 For all money received by him, filing a certified statement, showing 
under separate headings amounts received from each and every source; 

2. For all moneys disbursed by him since the date of the last preceding 
settlement, and in such settlement the bcard must allow the treasurer the 
following credits: (1) The amount of principal and interest paid on account 
of redemption of warrants issued upon the several funds of the county; (2) 
The amount paid the state treasurer since the last preceding or quarterly 
settlement, as per vouchers; (3) The amount paid on account of redemption 
of orders issued by the several school districts of the county; (4) All claims 
for credits or disbursements not above specified. He shall at such settlement 
also present, together with such vouchers and claims for credits, a certified list 
of such vouchers and claims arranged numerically under the separate headings 
of the funds from which such vouchers have been paid or on which such claims 
have accrued, or are made, which list must be checked, compared and made to 
correspond with the treasurer’s books and vouchers by the board of county 
commissioners and the auditor at the time of such settlement. On completion 
of such comparison, such list, when found to be correct, shall be certified to 
by the chairman of said board and attested by the auditor, and shall, together 
with the vouchers and claims presented, be filed in the office of said auditor, 
and such county treasurer be given credit therefor on the record of proceed- 
ings of said board, said record to show the amount credited on account of each 
fund, and whether for principal or interest. The auditor shall thereupon 
deliver to the county treasurer a transcript of such order and shall forthwith 
proceed to credit such officer with the sums therein specified. [Cf. 1 H. C., 
§ 221; L. 793, p. 251, § 4.] 


See supra § 404, duties of commissioners and auditor at quarterly sessions. 


? 443. Suspension of Treasurer By Commissioners, When. 


Whenever an action based upon official misconduct is commenced agairst 
any county treasurer the county commissioners may, in their discretion, sus- 
pend him from office until such suit is determined, and may appoint some 
person to fill the vacancy. [Cf. L. 754, p. 428, § 12; Cd. ’81, § 2749; 1 H.C., 
X 222; L. 95, p. 132, $ 2.] | 


CHAPTER IX. 
OF PROSECUTING ATTORNEYS. 


@ 464. County Attorney as Prosecuting Attorney. 


That all officers elected as county attorneys at the last general election be, 
and they are hereby declared to be, prosecuting attorneys for the counties for 
which they were respectively elected, and shall be known and designated as 
such, and perform all the duties prescribed by law as the duties of the prose- 
cuting attorneys. [L. ’91, p.6,§$1; 1 H. C., § 223.] 
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See Const., Art. XI., § 5. 

See infra § 4754 et seq., powers and duties 
in relation to proceedings in court. 

See supra § 46, power of commissioners to 
fill vacancies. 

See infra § 574 and notes, tenure of office. 

See infra § 676, to complete business to 
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Under the constitution and laws of this 
state, the office of county attorney is identi- 
cal with that of prosecuting attorney: Spo- 
kane Co. v. Allen, 9 W., 229. 

Prosecuting attorney being a county offl- 
cer, a vacancy therein should be filled by 


appointment of the board of county com- 
missioners and not by the governor: State 
v. Whitney, 9 W., 377. 


close of term. 
P Eee infra § 1564 et seq., salaries of, classi- 


3 464a. Eligibility to Office of. 


No person shall be eligible to the office of prosecuting attorney in any 
county of this state, unless he be a qualified elector thereof, and shall have 
been admitted as an attorney and counselor of the courts of this state. [L. 
91, p. 95, § 4; 2 H. C., § 86.] 


With regard to admission of attorneys, consult § 4758 et seq. 


@ 465. Oath and Bond. 


Fach prosecuting attorney elected under this chapter shall, before en- 
tering upon the discharge of the duties of his office, take and subscribe an oath 
faithfully to discharge the duties of said office, and shall enter into a bond to 
the state of Washington, in the sum of five thousand dollars, conditioned that 
he will faithfully discharge the duties of his office. [Cf. L. 754, p. 417, § 3; 
L. 758, p. 12, § 3; L. ’60, p. 334, § 3; L. 63, p. 408, § 3; L. 777, p. 246, § 5; 
Cd. 781, § 2163; L. ’83, p. 73, § 9; L. 786, p. 61, § 4; 1 H. C., § 224.] 


See infra § 1521, approval and filing of imposes upon him the duty of collecting de- 
ond linquent taxes upon real estate, such duties 
are in no way so germane to the office as to 
render the sureties upon his bond Hable for 
misappropriation on his part of such delin- 


quent tax money: Spokane Co. v. Allen, 


nd. 
Although the bond given ei a prosecuting 
attorney may provide for the payment by 
him to the county of all moneys that may 
come into his hands as such officer, yet 
where the legislature subsequent to his in- 
duction into office and the giving of a bond, 


3 466. Duties Generally. 


Each prosecuting attorney shall be the legal adviser of the board of 
county commissioners for the county for which he was elected; he shall also 
prosecute all criminal and civil actions in which the state or his county may 
be a party, defend all suits brought against the state or his county, and prose- 
cute all forfeited recognizances, bonds, and actions for the recovery of debts, 
fines, penalties, and forfeitures accruing to the state or his county: Provided, 
The commissioners of any county may employ other attorneys, when they 
may deem it for the interest of their county. [Cf. L. 758, p. 12, § 4; L. 60, p. 
235, § 3; L.’77, p. 246, § 6; Cd. 781, § 2171; L. 83, p. 73, § 10; L. ’86, p. 61, 
g 5; 1 H. C., § 225. ] 


See infra § 4757 and notes, duties of. 

Quere: As to whether the above section is 
moditied by § 4757 infra. 

The prosecuting attorney is not entitled to 
fees collected by him from delinquent tax 
payers; such extra compensation would be 
contrary to the constitutional prohibition, 
Boas Art. XI.: Spokane Co. v. Allen, 9 W., 
; distinguishing State v. Carson, 6 W., 20. 


The prosecuting attorney is the proper re- 
lator in an application in a writ of prohibi- 
tion to prevent a court from enforcing pay- 
ment of stenographer’s fees against the 
county in a civil case: State v. Superior 
Court, 4 W., 3. 


¢ 467. To Advise Board of Commissioners. 


Fach prosecuting attorney, when required by the board of county com- 
missioners or by the president of such board, shall give to such board of county 
commissioners, in writing if so required, his legal opinion touching any sub- 
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ject upon which such board may be called or required to act upon relating to 
the management of county affairs. [L. ’77, p. 247, § 8; Cd. ’81, § 2163; L. 
’83, p. 73, § 12; L. ’86, p. 61, § 7; 1 H. C., § 226.] 


2468. To Advise County Officers. 


The prosecuting attorney in each county is hereby required to give legal 
advice, when required, to all county and precinct officers, and directors and 
superintendents of common schools, in all matters relating to their official 
business; and when so required, he shall draw up, in writing, all contracts, 
obligations, and like instruments of an official nature, for the use of said 
officers. [L. ’77, p. 247, § 9; Cd. 81, § 2169; L. 783, p. 74, § 13; L. ’86, p. 
61, § 8; 1 H. C., § 227.] 


469. Further Duties. 


It shall be the duty of the prosecuting attorney to visit, once in each 
year, the offices of the county auditor of his county, and he shall then examine 
the official bonds of all county and precinct officers on file in such offices, 
and it is made his duty to report to the board of county commissioners of his 
county any defect in the bonds of any public officer in such county. He shall 
also, once in each year, examine the public records and books of the auditor, 
assessor, treasurer, superintendent of common schools, and sheriff of his 
county, and report to the board of county commissioners any failure, refusal, 
omission, or neglect of such officers to keep such records and books as required 
by law. [L. 777, p. 247, § 10; Cd. ’81, § 2170; L. ’83, p. 74, § 14; L. 786, p. 
61,89; 1 H. C., § 228.] 


¢ 470. Prosecuting Attorney’s Report. 


Fach prosecuting attorney shall, on the thirty-first day of December in 
each year, make to the governor of the state a report setting forth the amount 
and the nature of business transacted by him in that year, with such other 
etatements and suggestions as he may deem useful. [L. 786, p. 62, § 13; 1 H. 
C., § 230.) 


§ 229 of 1 Hill’s Code, is repealed by § 5729 infra. 


@ 471. Disability of Prosecuting Attorney. 


When any prosecuting attorney fails, from sickness or other cause, to 
attend a session of the superior court of the county for which he was elected 
or is unable to perform his duties at such session, the court or Judge may 
appoint some qualified person to discharge the duties of such session, and the 
person so appointed shall receive a compensation to be fixed by the court, to 
be deducted out of the stated salary of such prosecuting attorney, not exceed- 
ing, however, one-fourth of the quarterly salary of such prosecuting attorney: 
Provided, That in counties wherein there is no person qualified for the posi- 
tion of prosecuting attorney, or wherein no qualified person will consent to 
perform the duties of that office, the judge of the superior court of that county 
shall appoint some suitable person, a duly admitted and practicing attorney 
at law and resident of the state of Washington, to perform the duties of prose- 
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cuting attorney for such county, and he shall receive such reasonable com- 
pensation for his services as shall be fixed and ordered by the court, the same 
to be paid by the county for which such services are performed. [Cf. L. 758, 
p. 13, § 6; L. ’60, p. 335, § 5; L. ’77, p. 246, § 15; Cd. °81, § 2166; L. 783, p. 
74, § 19; L.’86, p. 62, § 14; 1 H. C., § 231; L.’93, p. 83, § 1.] 

$ 87 of 2 Hill’s Code is omitted as repealed by this section. 


@ 472. Duties in Criminal Proceedings. 

The prosecuting attorney, when not in attendance upon the superior 
court, shall institute and prosecute proceedings before magistrates for the 
arrest of persons charged with or reasonably suspected of a felony, when he 
has information that any such offense has been committed, and shall for that 
purpose attend when required by them. The prosecuting attorney shall also 
attend and appear before and give advice to the grand jury when cases are 
presented to them for their consideration, and shall draw all indictments when 
required by the grand jury. It shall be the duty of the prosecuting attorneys 
elected under this chapter to carefully tax all cost bills in criminal cases arising 
in their respective counties, and they shall take care that no useless witness 
fees are taxed as part of such costs, and that the officers authorized to execute 
process tax no other or greater fees than the fees allowed by law: Provided, 
That if they are not present at the trial of any criminal case, before any justice 
of the peace, and the cost bill in such case is lodged with the county commis- 
sioners for such payment, the said prosecuting attorney shall have the right to 
receive and retax the same, and it is made his duty so to do, if the board of 
county commissioners deem the bill exorbitant or improperly taxed. [Cf. L. 
"79, p. 96, § 18; Cd. 781, § 2146; L. ’86, p. 63, § 18; 1 H. C., § 233.] 


See infra § 2892, duties as to violation of See infra § 7007, to sue on forfeited recog- 


grain inspection act. nizances. 
See infra § 3868, duty to prosecute bastardy See infra § 5781, relator in actions of quo 
warranto. 


complaint, 
See infra § 6812, duty to attend on grand See infra § 5791, to file information to for- 


feit property to state. 


jury. 
See infra § 579%, to annul letters patent, 


ete. 
See infra § 3033, duty to prosecute viola- 
tions of dentistry act. 
See infra § 6835, duty as to informations in 


See infra § 7015, duties in relation to fugi- 
tives from justice. 

See infra § 7265, duty to prosecute gam- 
bling, etc. 

See notes to § 1625 infra. 


criminal cases. 


¢ 473. To Prosecute Violation of Election Laws. 

It shall be the duty of the prosecuting attorney of each county to present 
all violations of the election laws which may come to his knowledge to the 
special consideration of the proper jury. [L.’66, p. 52,8 10; Cd. 781, $ 3150; 
1 H. C., § 445.] 


¢ 474. Special Emoluments Prohibited. 

No prosecuting attorney shall receive any fee or reward from any person, 
on behalf of any prosecution, for any of his official services, except as provided 
in this chapter, nor shall he be engaged as attorney or counsel for a party in 
any civil action [or for] a party to any criminal proceedings depending upon 
the same facts as such criminal [civil] proceedings. [Cf. L. 758, p. 13, $ 8; L. 
"7, p. 248, $ 13; Cd. 781, § 2164; L. 783, p. T4, 8 17; L. 786, p. 62, $ 12; L. 
88, p. 189, § 1; 1 H. C., § 234.] 

The word “criminal” in the last line should read “civil.” 
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CHAPTER X. 
OF COUNTY ASSESSORS. 


2 480. Election. 


At the general election of eighteen hundred and ninety in this state, and 
at each subsequent general election, there shall be elected in each county a 
county assessor, who shall have the qualifications of a voter, and shall continue 
in office for two years, or until his successor is elected and qualified. [Cf. L. 
769, p. 402, § 1; Cd. 781, § 2752; L. 786, p. 164, § 1; L. 90, p. 478, § 1; 1 
H. C., § 235. ] 


See infra § 574 and notes, tenure of office. See infra § 575, to complete business to 
See infra § 1564 et seq., salaries, classified. close of term. 


3 481. Bond and Oath. 


Every person elected or appointed to the office of assessor shall file with 
the board of county commissioners, within the time provided by law, his bond, 
payable to the state of Washington, with two or more good freehold sureties, 
to be approved by the said board, in the penal sum to be fixed by the board of 
county commissioners, conditioned that he will diligently, faithfully and im- 
partially perform the duties enjoined on him by law; and he shall; moreover, 
take and subscribe on said bond an oath that he will, according to the best of 
his judgment, skill and ability, diligently, faithfully and impartially perform 
all the duties enjoined on him by this chapter; and if any person so elected or 
appointed fails to give bond or fails to take the oath required within the time 
prescribed such failure shall be deemed a refusal to serve. [Cf. L. 754, p. 428, 
§ 2; Cd. 781, § 2753; L. 790, p. 297, § 46; 1 H. C., § 236; L. 793, p. 342, § 46; 
L. ’97, p. 156, § 44.] 


arte infra § 1321, approval and filing of ‘Chapter’ interpolated for “act.” 
ond. 


2482. May Appoint Deputies. 


Any assessor, who deems it necessary to enable him to complete the listing 
and the valuation of the property of his county within the time prescribed by 
law, may appoint one or more well qualified citizens of his county to act as his 
assistants or deputies, and assign them to such portion of his county as he 
thinks proper; and each assistant so appointed shall, under the direction of 
the assessor, after taking the required oath, perform all the duties enjoined 
upon, vested in or imposed upon assessors by the provisions of this chapter; 
and each of such deputies shall receive for his services while actually employed 
in such work the sum which may be designated and allowed by the board of 
county commissioners, not exceeding three and one-half dollars per day: 
Provided, That no assessor shall appoint any deputy unless the same be 
actually necessary, and then for no longer time than may be actually needed: 
Provided further, That the county commissioners may limit the number of 
deputies to be employed by the assessor. [L. 791, p. 247, $ 47; 1 H.C., § 1061; 
L. 793, p. 342, § 47; L. ’97, p. 157, § 45.] 
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“Chapter” interpolated for “act.” use made of a set of abstract books by its 
For further provisions relating to duties assessor in making the county assessment, 
of assessor, see Title XI., of “Revenue and although they may have been of great as- 
Taxation.” sistance in the work: Abstract Co. v. An- 
A county cannot be rendered liable for the derson, 9 W., 349. 


CHAPTER XI. 


OF COUNTY SURVEYORS. 


2 490. Election—Bond. 


The county surveyor of each organized county shall be elected at the 
gencral election for the term of two years, and shall give bond to the people 
of this state in the penal sum of two thousand dollars, with two sureties to be 
approved by the county commissioners, conditioned for the faithful and im- 
partial discharge of the duties of his office. [L. 95, p. 135, § 1.] 


See Const., Art. XI., § 8, legislature to fix See infra § 1564 et seq., compensation. 
compensation. For former acts on this subject see L. '55, 
See infra § 1621, approval and filing of pp. 26-28; L. '66, pp. See Cd. ’81, §§ 2758- 
ond. 2765; L. 86, p. 1%, $8 1; H. C., 8$ 939-244, These 
See infra § 574 and notes, tenure of office. sections are omitted as uree by this 
See intra $ 575, to complete business to chapter. 
close of term. 


@ 491. Appointment of Deputies. 


The county surveyor shall appoint only such deputies as he shall find 
necessary for the proper discharge of the duties of the office, which appoint- 
ment and revocation thereof shall be in writing, under his hand, and filed with 
the county auditor; and such deputy shall take the constitutional oath of 
office; and for the faithful performance of the duties of their office by such 
deputies the county surveyor shall be responsible, and they shall receive the 
statutory compensation for surveyors. [L. ’95, p. 135, § 2.] 


For compensation see note to last section. 


¢ 492. Duty of Surveyor and Deputies. 


The certificate of the county surveyor, or his deputy, of any survey made 
by him of any lands in the county shall be presumptive evidence of the facts 
therein contained, unless such surveyor 9. deputy shall be interested therein. 
The county surveyor, in person or by deputy, shall make and execute all 
surveys, and shall be engineer in charge of all construction within his county 
required by the county commissioners, or by order of any court, or by applica- 
tion of any person therefor: Provided, That nothing contained in this section 
shall constrain the county commissioners to place the county surveyor in 
charge of engineering work if they, for any cause, believe him incompetent to 
take charge of such work. [L.’95, p. 136, § 3.] 


The county surveyor when he acts as a commissioners to pay him the na ary pr pre 
viewer in the establishment of a public scribed for public services: State v 
highway stands in the same position as any 9 W., 226; see supra § 273, duty as to Joni 
other viewer, and cannot compel the county survey of county boundaries. 


3 493. Disqualification. 


Whenever a survey may be required of any land in which the county 
surveyor, or either of his deputies, shall be interested, or when, from any 
cause, there shall be no surveyor or deputy surveyor of the county to be found, 
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or able to act, such survey may be made by any surveyor the county commis- — 
sioners may appoint. [L. 795, p. 136, § 4.] 


2 494. To Keep Records. 

Each county surveyor shall record in a suitable book all surveys made by 
him and his deputies, except such as are made for a temporary purpose, and 
surveys of highways and village plats; and he shall make a complete record of 
all construction notes, and shall also record the survey of any other surveyor, 
which shal] be made in his county, whenever demanded by any person: Pro- 
vided, The fees for recording the same shall be paid the same as provided for 
county auditors: Provided further, That such survey appears to have been 
made in accordance with the laws of the state. The record book shall be so 
constructed as to have one page for diagrams, to be numbered progressively, 
and the opposite page for notes and remarks; and no diagram shall be so con- 
structed as to scale less than one inch to twenty chains. The course and 
distance of all lines run, and the number of acres contained in each piece of 
land surveyed, shall be entered on the diagram of any section subdivided 
according to the survey thereof, and shall be considered part of the record. 
The record shall show in addition the time when, the name of any person by 
whom, and the person for whom such survey was made, a description of all 
witness trees marked on the survey, with their respective courses and distances, 
and the variation of the magnetic from the true meridian. He shall make an 
index to such record book, referring in suitable manner to each survey 80 
recorded. [L. ’95, p. 136, § 5.] 


See infra § 1609, schedule of fees of county auditor. 


¢ 495. Books to be Delivered to Successor. 

When the term of office of any county surveyor shall expire, or he shall 
resign or be removed, he shall deliver over all the books and papers relating 
to his office to his successor therein; and any county surveyor who, on the 
expiration of his term of office, or on his resignation or removal, shall neglect 
for the space of one month after his successor shall be elected or appointed, 
and qualified, to deliver such books and papers as aforesaid, and any adminis- 
trator of any deceased county surveyor who shall neglect for the space of one 
month to deliver to such successor all such books and papers which shall come 
to his hands, shall forfeit and pay a sum not less than ten nor more than fifty 
dollars, and a similar sum for every month thereafter during which he shall so 
neglect to deliver the same as aforesaid. [L. ’95, p. 137, § 6.] 


¢ 496. Chainmen, Oath of. 

Every chainman and marker employed in making surveys, pursuant to 
the provisions of this chapter, shall first take an oath that he will faithfully 
discharge his duties as such, which oath the county surveyor, or the deputy 
making the survey, is hereby authorized to administer. [L. ’95, p. 137, § 7.] 


2 497. Collection of Plats, etc. 
All field notes, construction notes and plats of surveys heretofore exe- 
cuted for and now in possession of the county, and not heretofore recorded in 
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the surveyor’s office, shall be collected by the surveyor, perfected and recorded 
in his office in the same manner as records of surveys are required to be made 
by the provisions of this chapter. [L. 95, p. 137, § 8.] 


County surveyors are not authorized un- the county and record the same in his office, 
der the provisions of this section to collect nor can he render the county liable to him 
and perfect the field notes, construction for compensation for the performance of 
notes and plats of surveys of highways in such services: State v. Prather, 12 W., 629. 


3 498. Location of Boundaries and Corners. 

Whenever a majority of the resident owners of any section or part or 
parts of any section of land in this state, after having given at least ten days’ 
notice to all other persons, or to their agents, holding land in the same section 
or part or parts of the section, as the case may be, who reside in the township, 
shall desire to have their corners and lines, or any of them, established, re- 
located or perpetuated, such surveyor shall proceed to make the required 
surveys, and the expense thereof shall be borne by all the persons benefited in 
proportion to the amount of work done for each, to be determined by the 
surveyor; and if any person thus benefited, whether a non-resident or other- 
wise, shall refuse or neglect to pay his share of such expense, such surveyor 
shall certify the same, and to whom due, to the county assessor, who shall 
assess it upon the land of such person, to be collected in the same manner as 
other taxes, and held subject to the order of the person named in the sur- 
veyor’s certificate as being entitled to the same. [L. ’95, p. 137, $ 9.] 


See infra § 5667 et seq., establishment of lost boundartes, etc. 


- 


3 499. Office, Where Located. 

The county surveyor shall keep his office at the county seat in such room 
or rooms as are provided by the county, and he shall be furnished with all 
necessary cases and other suitable articles, and also with all blank books and 
blanks necessary to the proper discharge of his official duties. The records 
and books in the county surveyor’s office shall be public records, and shall at 
all proper times be open to the inspection and examination of the public. [L. 
’95, p. 138, § 10. ] 


CHAPTER XII. 
OF SHERIFFS. 


¢ 505. Election—Term, Bond. 

There shall be elected in each county in this state a sheriff, who shall 
possess the qualifications of a voter, and hold his office for the term of two 
years, and shall, before he enters upon the duties of his office, execute a bond, 
with at least three sureties, in a penal sum not less than two thousand dollars 
nor more than five thousand dollars. [Cf. L. 54, p. 434, § 1; Cd. 81, § 2766; 


1 H. C., § 168.] 

See infra § 574 and notes, tenure of office. See infra § 1609, schedule of fees. 

See infra § 1521, approval and filing of See intra § 1595, traveling expenses, allow- 
bond. ance of. 

See infra § 1564 et seq., salary of sheriffs 
classitied. 
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2 506. Certificate of Election, etc., to be Recorded. 


Every sheriff shall, before he enters on the duties of his office, cause his 
certificate of election or appointment, with the oath of office indorsed thereon, 
and his bond, with the approval thereon, to be recorded in the office of the 
auditor of the county. [L. ’54, p. 435, § 9; Cd. ’81, § 2774; 1 H. C., § 171.] 


2 507. General Duties. 
The sheriff is the chief executive officer and conservator of the peace of 
the county. In the execution of his office, it is his duty,— 

1. To arrest and commit to prison all persons who break the peace, or 
attempt to break it, and all persons guilty of public offenses; 

2. To defend his county against those who, by riot or otherwise, endanger 
the public peace or safety; 

3. To execute the process and orders of the courts of justice or of judicial 
officers, when delivered to him for that purpose, according to the provisions 
of this code or other statutes; 

4. To execute all warrants delivered to him for that purpose by other public 
officers, according to the provisions of particular statutes; 

5. To attend the sessions of the courts of record held within his county, 
and to obey their lawful orders or directions. 

The county is not responsible for the acts of the sheriff. i 91, p. 83, 

§1; 2H.C., § 76.] 


“Ses infra § 512, special duties as to pre- 
serving peace. 

Under § 1609 infra, a sheriff is not entitled 
to commissions upon a sale of mortgaged 
premises where the plaintiff bids in the 
property for the mortgage debt and no 
moneys pass through the sheriff’s hands: 
State v. Prince. 9 W., 107; State v. O’Lough- 
lin, 9 W., 329; State v. Pugh, 9 W., 694. 

The sheriff is not authorized to file cost 
bill in any case; but where he has per- 
formed services and incurred expenditures 


A sheriff may be compelled to perfect a 
defective return, but the court has no power 
to compel him to alter a return regular on 
its face; doubtless to prevent surprise or 
injustice, the court on a proper showing, 
might stay pr roceedings. in such case: Wash. 
Mill Co. v. Kinnear, 1 W. T., 99. 

The promise of the sheriff to apply the 
proceeds of an execution sale upon judg- 
ment to the satisfaction of another is illegal 
and cannot be enforced: Hamilton v. Car- 
ter, 12 W., 510. 


at the instance of a litigant, he must look 
i eu recovery: Howard v. Gemming, 


2 508. To Keep Office at County Seat. 


The sheriff must keep his office at the county seat of the county of which 
he is sheriff. [L. 791, p. 84, § 2; 2 H. C., § 77.] 


2 509. Office Hours. 

The sheriff’s office must be ket open on the days and during the hours 
required for the clerk’s office to be kept open. [L. 91, p. 84, § 3; 2 H. C., 
§ 78.] 


See infra § 4721, county clerk’s office, when to be kept open. 


3510. May Appoint Deputies. 

Each sheriff may appoint as many deputies as he may think proper, for 
whose official acts he shall be responsible to the amount of their [his] bond, 
and may revoke such appointments at his pleasure; and persons may also be 
deputed by any sheriff in writing to do particular acts; and the sheriff shall be 
responsible on his official bond for the default or misconduct in office of his 
deputies. [Cf. L. ’54, p. 434, § 2; L. ’71, p. 110, § 1; Cd. °81, $ 2767; 2 H. 
C., § 79.] 
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© provice of §1, L. °71, p. 110, for custo- 
Ne 2 ail omitted in Code °81. 

See infra § 2784 et seq., jailer. 

A deputy sheriff is not authorized to act in 
place of the sheriff, in drawing a jury from 
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other county officer who may be properly 
a aes AS perform them: State v. Payne, 


A sheriff is not bound by the false repre- 
sentations of his deputy made outside the 


scope of his ona duties: Hamilton v. 


the jury list certified by the county commis- 
Carter, 12 W., 


sioners; these duties are unofficial in char- 
acter and may be performed as well by any 


2511. Powers of Deputy. 

Every deputy sheriff shall possess all the power, and may perform any 
of the duties, prescribed by law to be performed by the sheriff or by his depu- 
ties; shall serve or execute, according to law, all process, writs, precepts, and 
orders, issued or made by lawful authority, and to him directed, and he shall 
attend upon all courts of record at every session. [L. 754, p. 484, § 3; Cd. 81, 
§ 2768; L. 86, p. 174, § 1; 2 H. C., § 80.] 


See supra § 507 and notes, duties of sheriff. 


¢ 512. Duties in Respect to Public Peace. 

It shall be the duty of sheriffs and of their deputies to keep and preserve 
the peace in their respective counties, and to quiet and suppress all affrays, 
riots, unlawful assemblies, and insurrections, for which purpose, and for the 
service of process in civil or criminal cases, and in apprehending or securing 
any person for felony or breach of the peace, they may call to their aid euch 
persons or power of their county as they may deem necessary. [L. 54, p. 434, 
R 4; Cd. ’81, § 2769; 1 H. C., § 169.] 


See supra § 507, duties generally and notes. public peace, even to the extent of calling 
It has always been the duty of magis- to their aid every person within their juris- 
trates and peace officers to preserve the diction: Chapin v. Ferry, 3 W., 386, 392. 


2513. Liability for Misconduct, etc. 

Whenever any sheriff shall neglect to make due return of any writ or 
other process delivered to him to be executed, or shall be guilty of any default 
or misconduct in relation thereto, he shall be liable to fine or attachment, or 
both, at the discretion of the court, subject to appeal; such fine, however, not 
to exceed two hundred dollars, and also to an action for damages to the party 
aggrieved. [L. 754, p. 434, § 6; Cd. 81, § 2771; 1 H. C., § 170.] 


Sureties are Hable, for wrongful acts of 


See notes to § 5362 infra. 
the sheriff, in attachment, where neither 


See infra § 4800, action against sheriff, lim- 
itation of. 

If a sheriff make a false return, the party 
injured thereby, has his action against the 
sheriff for damages: Wash. Mill Co. v. Kin- 
near, 1 W. T., 

For lability of sheriff for illegal seizure, 
see Levy v. Sheehan, 3 420. 

Where execution has been obtained upon 
a judgment by default, upon false return 
that defendant had been served with sum- 
mons, the return may be assailed in a pro- 
ceeding to set aside the judgment and sale 
without forcing the defendant to proceed 
directly against the sheriff for damages: 
Johnson v. Gregory & Co., 4 W., 109. 

One who holds a bill of sale of goods as 
security for a debt cannot maintain an 
action against a sheriff who is in possession 
of the goods under a levy of attachment 
against the person giving the bill of sale: 
Seibenbaum v. DeLanty, 4 W., 598. 


the writ nor the office gave any right to 
commit the trespass: Mace v. Gaddis, 3 W. 
T., 125; but they are not liable for a tort 
committed by the sheriff maing the levy, 
unless such act was advised or A by 
the sureties: Dawson v. Baum, 3 W. 464. 

Sureties on a sheriff's bond are Mable for 
his mistake in oo the goods of a stran- 
ger under process, en attempting, in dis- 
charge of his duty, tO take those of the per- 
son named in the process: Fish v. Nether- 
cut, 14 W., 582; citing Mace v. Gaddis, supra; 
see Marquis v. Willard, 12 W., 528. 

The value of the property, without any 
allowance for personal humiliation or sense 
of wrong, is the measure of damages for an 
unlawfu ' taking of property by an officer 
without any malice or desire to oppress: Id. 


2 514. Service of Process When Sheriff Disqualified. 
When there is no sheriff of a county, or he is disqualified from any cause 
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from discharging any particular duty, it shall be lawful for the officer or 
person commanding or desiring the discharge of that duty to appoint some 
suitable person, a citizen of the county, to execute the same: Provided, That 
final process shall in no case be executed by any other person than the legally 
authorized officer; or in case he is disqualified, some suitable person appointed 
by the court, or judge thereof, out of which the process issues, who shall make 
such appointment in writing; and before such appointment shall take effect, 
the person so appointed shall give security to the party interested for the 
faithful performance of his duties, which bond of suretyship shall be in 
writing, be approved by the court or judge appointing him, and be placed on 
file with the papers in the case. [L. 69, p. 172, § 687; Cd. °81, § 745; 2 H. 
C., § 796.] 


See infra § 525a, coroner to act as sheriff when. 


3 515. Sheriff or Coroner not to Practice Law. 

No sheriff, deputy sheriff, or coroner shall appear or practice as attorney 
in any court, except in defense of himself or his deputies. [Cf. L. 754, p. 434, 
§ 5; Cd. ’81, § 2770; L. 791, p. 84, § 4; 1 H. C., § 327; 2 H. C., § 82.] 


The laws of ’& provided a forfeiture for the violation of this section, but no penalty 
exists under the present law. 


3516. May Demand Fees and Indemnifying Bond. 

No sheriff, deputy sheriff, or coroner shall be liable for any damages for 
neglecting or refusing to serve any civil process unless his legal fees and an 
indemnifying bond, if he requires one, are first tendered to him. [L. 754, p. 
434, § 7; Cd. ’81, § 2772; 1 H. C., § 328.] 


See infra § 1620, fees payable in advance. fees to the sheriff without a demand for 
This section construed in connection with them: Haas v. Gaddis, 1 W., 89, 96. 

§ 1620 infra, does not require the tender of 

2517. Sheriff and Constable to Complain of Violation of Criminal Law. 

It shall be the duty of all constables and all sheriffs to make complaint 
of all violations of the criminal law which shall come to their knowledge 
within their respective jurisdictions. [L. 69, p. 260, § 311; Cd. ’81, § 2801; 
1 H. C., § 326.] 


See supra §§ 507 and 512, duties of sheriff. See infra § 552, which was the first part of 
§ 2801, Cd. ’81, and this section. 


2518. Sheriffs, etc., to Surrender Writs to Successors. 

All sheriffs, constables and coroners in the state of Washington, upon 
the completion of their term of office and the qualification of their suc- 
cessors, shall deliver and turn over to such successors all writs and other 
processes in their possession not wholly executed, and all personal property in 
their possession or under their control held under such writs or processes, and 
take receipts therefor in duplicate, one of which shall be filed in the office from 
which such writ or process issued as a paper in the action, which receipt shall 
be a good and sufficient discharge to such officer of and from further charge 
of the execution of such writs and processes; and shall also deliver to their 
successors all papers and property in their possession or under their control 
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And it shall be the duty of such successors to execute or 


complete the execution of all such writs and processes so delivered to them, 
and to finish and complete any and all business pertaining to such offices so 
turned over to them. [L.’95, p.22, § 1.] 


See infra § 5296, and notes. 

Where execution has been levied upon real 
estate, the sheriff's successor may complete 
service and sell the property by virtue of 
the writ of venditioni exponas directed to 
his predecessor: Lewis v. Bartlett, 12 W., 


712: but it seems that a levy upon personal 
property must be completed by the officer 
making it even after the completion of his 
term: Lewis v. Bartlett, supra; but this 
decision was prior to the enactment of the 
above section. 


2519. Successor to Complete Process. 


In all cases where any sheriff, constable or coroner in the state of Wash- 
ington has executed any writ or other process delivered to him by his prede- 
cessor, or has completed any business commenced by his predecessor under any 
writ or process, and has finished and completed any other business commenced 
by such predecessor pertaining to such offices, and in all cases where any 
sheriff, constable or coroner has executed any writ or other process, or com- 
pleted any business connected with his office after the expiration of his term 
of office, which writ or process he had commenced to execute, or which busi- 
ness he had commenced to perform prior to the expiration of his term of office, 
the same shall be valid and effectual for all purposes. [L. 795, p. 23, § 2.] 


See infra § 575, officer to complete business a infra $ 4537, validating sheriff's deeds, 
etc. 


to close of term. 


CHAPTER XIII. 


OF CORONERS. 


@ 525. Election—Term—Bond. 


There shall be elected at each biennial election, in every county in this 
etate, a coroner, who shall hold his office for two years and until his successor 
shall be elected and qualified, and shall take an oath of office and file a copy 
thereof. He shall execute a bond to his county in the sum of one thousand 
dollars, conditioned for the faithful performance of the duties of his office. 
[Cf. L. 754, p. 436, § 1; Cd. 781, § 2775; 1 H. C., § 245.] 


See supra § 515, not to practice law. 

See supra § 516, may demand fees and in- 
demnifying bond. 

See supra § 518, to surrender papers, etc., 
to successor. 

See infra § 542, justice of the peace to act 
as coroner when. 


See next section, to act as sheriff when. 
See infra § 574 and notes, tenure of office. 
See infra $ 1609, schedule of fees. 


See infra § 1621, approval and filing of 
bond. 


3? 525a. Coroner to Act as Sheriff, When. 


The coroner shall perform the duties of the sheriff in all cases where the 
sheriff is interested or otherwise incapacitated from serving; and whenever 
the coroner acts as sheriff he shall possess the powers and perform all the 
duties of sheriff, and shall be liable on his official bond in ike manner as the 
eheriff would be, and shall be entitled to the same fees as are allowed by law to 
the sheriff for similar services: Provided, That nothing herein contained 
shall prevent the court from appointing a suitable person to discharge such 
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duties, as provided by section 515. [Cf. L. ’54, p. 436, § 2; Cd. ’81, § 2776; 2 
H. C., § 81; L. 797, p. 21, § 1.] 


See supra § 514, service when sheriff dis- served by coroner, the court must presume, 
qualified. in the absence of contrary showing, that 
The statute of ’, authorizing a coroner in the sheriff was laboring under the disabili- 
certain instances to perform the duties of ties that make it incumbent upon the cor- 
sheriff, is still in force: Rodolph v. Mayer, oner to act in his stead: Rodolph v. Mayer, 
1 W. T., 134. supra. 
The record, showing process to have been 


@ 526. Inquest, When, Where and How to be Held. 


When information is given to any coroner that the body of any person, 
the cause of whose death is unknown, and there shall exist reasonable grounds 
for the belief that such death has been caused by unlawful means at the hands 
of another, he shall go to the place where the body is, and forthwith summon 
six good and lawful persons, qualified by law to serve as jurors, to appear 
before him forthwith, at the place where the body of the deceased is, to inquire 
into the cause of the death. [L. 754, p. 436, § 3; Cd. 781, § 2777; 1 H. C., 
g 246.] 


See infra § 2961, must report deaths to county auditor. 


4 527. Failure of Juror to Attend—Penalty. 

Every person summoned as a juror who shall fail to appear without 
having a reasonable excuse shall forfeit any sum not exceeding twenty dollars, 
to be recovered by the coroner, in the name of the state, before any justice of 
the peace in the proper county, and when collected to be paid over to the 
county treasurer for the use of the county. [L. ’54, p. 436, § 4; Cd. 781, 
§ 2778; 1 H. C., § 247.] 


2 528. Oath of Jury—Duty of. 


When four or more of the jurors attend, they shall be sworn by the 
coroner to inquire who the person was, and when, where, and by what means 
he came to his death, and into the circumstances attending his death, and to 
render a true verdict therein, according to the evidence afforded them, or 
arising from the inspection of the body. [L. 754, p. 436, § 5; Cd. ’81, § 2719; 
1H. C., § 248. ] 


2 529. Power to Summon and Examine Witnesses. 

The coroner may issue subpoenas for witnesses to the sheriff or any con- 
stable of the county, returnable forthwith, or at such time and place as he may 
appoint, which may be served by any competent person. He must summon | 
and examine as witnesses, on oath by him administered, every person who, in 
his opinion, or that of any of the jury, has any knowledge of the facts, and 
he may summon a surgeon or physician to inspect the body, and give, under 
oath, a professional opinion as to the cause of the death. [L. 54, p. 436, § 6; 
Cd. ’81, § 2780; 1 H. C., § 249.] 


3 530. Compelling Attendance of Witness. 
A witness served with a subpoena may be compelled to attend and testify, 
or be punished by the coroner for disobedience, in like manner as upon a 
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subpoena issued by a justice of the peace. [L. 754, p. 437, § 7; Cd. 781, § 2781; 
1 H. C., § 250.] 


2 531. Verdict Must Show What. 


After inspecting the body and hearing the testimony, the jury shall 
render their verdict, and certify the same in writing signed by them, and 
setting forth who the person killed is, if known, and when, where, and by what 
means he came to his death; and if he was killed, or his death occasioned by 
the act of another by criminal means, who is guilty thereof, if known. [L. 
54, p. 437, § 8; Cd. 81, § 2782; 1 H. C., § 251.] 


3 532. Testimony to be Reduced to Writing and Witnesses Recognized, When. 

In all cases where murder or manslaughter is supposed to have been 
committed, the testimony of witnesses taken before the coroner’s jury shall be 
reduced to writing by the coroner, or under his direction, and he shall also 
recognize such witnesses to appear and testify in the superior court of the 
county, and shall forthwith file the written testimony, inquisition, and recog- 
nizance with the clerk of such court. [L. 754, p. 437, § 9; Cd. ’81, § 2783; 1 
H. C., § 252.] 


@ 533. Proceedings Upon Arrest. 


If, however, the person charged with the commission of the offense be 
arrested, the coroner shall deliver the same, with the testimony taken, to the 
magistrate before whom such person may be brought, who shall return the 
same, with the depositions and statements taken before him, and the recog- 
nizance, to the clerk of the superior court of the county. [L. ’54, p. 437, § 10; 
Cd. 81, § 2784; 1 H. C., § 253..] 


¢ 534. Warrant of Arrest. 


If the jury find that the person was killed, and the party committing the 
homicide be ascertained by the inquisition, and be not in custody, the coroner 
shall issue a warrant for the arrest of the person charged, returnable forthwith 
to the nearest justice of the peace, judge, or committing magistrate. [L. 754, 
p. 437, § 11; Cd. 781, § 2785; 1 H. C., § 254.] 


3 535. Form of Warrant. 


The coroner’s warrant shall be in substantially the following form:— 
State of Washington, ss. 

County of 
To any Sheriff or Constable of the County. 

An inquisition having been this day found by the coroner’s jury, before me, 
stating that A B has come to his death by the act of C D, by criminal means 
(or as the case may be, as found by the inquisition), you are therefore com- 
manded, in the name of the state of Washington, forthwith to arrest the 
above-named C D, and take him before the nearest or most accessible magis- 
trate in this county. 

Given under my hand this 


dav of , A. D. 18—. 
E F, Coroner of the County of ——. 
[L. 754, p. 437, § 12; Cd. ’81, $ 2786; 1 H. C., § 255.] 
See Const., Art. IV., § 27. 
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2 536. Warrant, How and Where to be Served. 
The coroners warrant may be served in any county, and the officers 


serving it shall proceed thereon, in all respects, as upon a warrant of arrest. 
[L. 54, p. 438, § 13; Cd. ’81, § 2787; 1 H. C., § 256.] 


? 537. Burial by Coroner—Expense of. 

In all cases where no demand shall be made by the friends of the deceased 
for the body for burial, the coroner shall provide in a suitable manner, at 
the expense of the estate of the deceased, if there be sufficient to pay the same; 
if not, at the expense of the county. [L. 54, p. 438, § 14; Cd. ’81, § 2788; 1 
H. C., § 257.] 


3 588. Property of Deceased—Disposition of. 

The coroner must, within thirty days after the inquest upon a dead body, 
deliver to the county treasurer any money or other property which may be 
found upon the body, unless claimed in the mean time by the legal representa- 
tives of the deceased. If he fail to do so, the treasurer may proceed against 
the coroner to recover the same by a civil action in the name of the county. 
[L. ’54, p. 438, § 15; Cd. 81, § 2789; 1 H. C., § 258; See Cal. Pol. Cd., 
§ 4287. ] 


3 539. Duty of Treasurer as to Such Property. 

Upon the delivery of money to the treasurer, he shall place it to the credit 
of the county; if it be other property, he shall, within thirty days, sell it at 
public auction, upon reasonable public notice, and shall in like manner place 
the proceeds to the credit of the county. [L.’54, p. 438, § 16; Cd. ’81, § 2790; 
1 H. C., § 259.] | 


2 540. Money to be Delivered to Representatives, When and How. 

If the money in the treasury be demanded within six years by the legal 
representatives of the deceased, the treasurer shall pay it to them, after deduct- 
ing the fees and expenses of the coroner and of the county in relation to the 
matter; or the same may be so paid at any time thereafter, upon the order 
of the board of county commissioners of the county. [L.’54, p. 438, § 17; Cd. 
81, § 2791; 1 H. C., § 260.] 


2 541. Account of Coroner Audited, When. 

Before auditing and allowing the account of the coroner, the board of 
county commissioners shall require from him a statement in writing, of any 
money or other property found upon persons on whom inquests have been 
held by him, verified by his oath, to the effect that the statement is true, and 
that the money or property mentioned in it has been delivered to the legal 
representatives of the deceased, or to the county treasurer. [L. 754, p. 438, 
§ 18; Cd. 81, § 2792; 1 H.C., § 261; See Cal. Pol. Cd., § 4288. ] 


2 542. Justice of the Peace to Act as Coroner, When. 
If the office of coroner be vacant, or he be absent or unable to attend, 
the duties of his office may be performed by any justice of the peace in the 
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county, with the like authority, and subject to the same obligations and 
penalties, as the coroner. [L. ’54, p. 438, § 19; Cd. 781, § 2793; 1 H. C., 
§ 262; Cal. Pol. Cd., § 4289.] 


2 543. Fees of. 

A justice of the peace acting as coroner, shall be entitled to the same 
fees, payable in the same manner. [L. 754, p. 438, § 21; 1 H. C., § 264; Cd. 
81, § 2795.] 


See infra § 1609, schedule of fees of coroner. 


CHAPTER XIV. 


OF CONSTABLES. 


¢ 547. Election—Number of. 


At each general election there shall be elected by the qualified electors of 
each precinct in the several organized counties of this state as many constables 
as there are justices of the peace elected, or authorized to be elected, in such 
precinct. [L. 754, p. 225, § 13; Cd. 81, § 2796; 1 H. C., § 319.] 


See Const., Art. XI., § 8, may or may not See infra § 574 and notes, tenure of office. 
be salaried officers. See infra § 1641, salaries of, in incorporated 
See infra § 1609, schedule of fees. cities and towns. 


? 548. Vacancies—How Filled. 

All vacancies existing in the offices of constable, whether happening by 
death, resignation, failure to elect, or otherwise, may be filled by appointment 
by the board of commissioners of the proper county; and every person so 
appointed shall hold his office until the next election. [L. ’54, p. 225, § 14; 
Cd. 81, § 2797; 1 H. C., § 320.] 


See Const., Art. XI., § 6, vacancies, how filled. 


2? 549. Election, How to be Conducted—Certificate of. 

The election of constables shall be conducted, and the return of such 
election made, and certificates of election issued, in the same manner as in 
elections of justice of the peace. [L. "54, p. 225, § 15; Cd. ’81, § 2798; 1 H. 
C., § 321.] 


See infra § 562, conduct of elections for justice of the peace. 


2.550. Oath of. | 

Every person elected or appointed a constable shall, within twenty days 
after receiving his certificate of election, take an oath, before any person 
authorized to administer oaths, that he will support the constitution of the 
United States and the laws of this state, and faithfully discharge and perform 
the duties of his office as constable, according to the best of his ability. Such 
oath shall be indorsed on the back of the certificate of election or appointment, 
and filed, together with the certificate, in the office of the auditor of the proper 
county. [L. 54, p. 225, § 16; Cd. 81, § 2799; 1 H. C., § 321a.] 
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2 551. Bond of. 


Every person elected or appointed to the office of constable shall, within 
the time prescribed for filing his oath of office, enter into a bond to the proper 
county, with two or more sureties, residents of the county, in the sum of one 
thousand dollars, conditioned that he will execute all process to him directed 
and delivered, and pay over all moneys received by him by virtue of his office, 
and in every respect discharge all the duties of constable according to law. 
The auditor shall indorse thereon his approval of the sureties therein named. 
[L. 54, p. 225, § 17; Cd. ’81, § 2800; 1 H. C., § 322.] 


See infra § 1617 et seq., approval and filing of bonds. 


2 552. Duties of Constables Generally. 

Any constable may, within his county, serve any writ, process, or order 
lawfully directed to him by any justice of the peace, judge of the superior 
court, or coroner, and generally do and perform all acts by law required of 
constables. [L. ’54, p. 225, § 18; Cd. ’81, § 2801; 1 H. C., § 323. ] 


See § 517 supra for remainder of section as it stood in Cd, ’81. 


CHAPTER XV. 
OF JUSTICES OF THE PEACE. 


¢ 557. Election of. 

The qualified electors of each election precinct in this state shall, at the 
next general election, and biennially thereafter, elect one or more justices of 
the peace as hereinafter provided. [L. ’54, p. 222, § 1; Cd. ’81, § 1689; L. 
88, p. 120, §1; 1 H. C., § 299.] 


See infra $ 574 and notes, tenure of office. See infra § 1641, salaries in incorporated 
See infra § 1635, schedule of fees. cities and towns. 


2558. Number of. 


Fach election precinct shall be entitled to elect one justice of the peace, 
but the county commissioners of any county may, at the time of organizing a 
precinct, or at any time thereafter, authorize the election of one additional 
Justice of the peace in any precinct. [L. 754, p. 222, § 2; Cd. 781, § 1690; L. 
88, p. 120, $ 2; 1 H. C., $ 300.] 


2 559. Election in Incorporated Cities. 

Each incorporated city in this state, together with any adjoining pre- 
cincts, if any there are, lying partly within and partly without said city, shall, 
for the purposes of this chapter, and for fixing and limiting the number of 
justices of the peace to be elected in such city, be deemed and considered one 
precinct, and the qualified electors within the limits thereof shall, at each 
general election at the several polling places therein, vote for and elect two 
justices of the peace, and no more; [but] there shall be elected at the general 
election to be held in November, 1898, and biennially thereafter in cities of 
more than five thousand inhabitants only one justice of the peace and one 
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constable, and no more. [L. ’88, p. 120, § 3; 1 H. C., § 301; L. ’9%, p. 110, 
§ 1]. 


2 560. Qualifications, etc.—Disqualification. 

The qualifications, term of office, duties, powers, and jurisdiction of 
justices of the peace shall be as now provided by law, except that no justice of 
the peace shall hereafter have jurisdiction of any action brought to enforce or 
collect any claim or demand which said justice had, in any manner, attempted 
to collect as agent or otherwise. [L.’88, p. 120, § 4; 1 H. C., § 302.] 


See infra § 4681, jurisdiction, etc., of justices. 


¢ 561. Who Eligible. 

No person shall be eligible to the office of justice of the peace who is 
not a qualified voter, and who has not been a resident of the county in which 
he is elected six months next preceding his election; nor shall any sheriff, 
coroner, or clerk of the superior court be eligible to or hold such office. [L. 
54, p. 223, $ 3; Cd. 81, § 1691; 1 H. C., § 303.] 


3 562. Conduct of Election—Certificate of. . 

The election of justice of the peace shall be conducted, and return of 
such election made, in the same manner as other elections; and every person 
duly elected shall be entitled to a certificate of election, and shall take an 
oath of office; which oath shall be indorsed on the back of the certificate of 
election, and, together with the certificate, filed in the office of the county 
auditor. [L. 754, p. 223, § 4; Cd. ’81, § 1692; 1H. C., § 304.] 


¢ 563. Bond—Form. 


Every person elected a justice of the peace shall, at the time of filing his 
oath of office in the office of the county auditor, enter into a bond with the 
board of commissioners of the proper county, with two or more sureties, 
residents of the county, to be approved by the said auditor, in the sum of five 
hundred dollars, conditioned that he will faithfully pay over, according to 
law, all moneys which shall come into his hands by virtue of his office as 
justice of the peace. Said bond may be in the following form:— 


Know all men by these presents, that we, J P, A B, and C D, are held and 
firmly bound unto the board of county commissioners of the county of ; 
in the state of Washington, in the sum of five hundred dollars, for the pay- 
ment of which we jointly and severally bind ourselves, our heirs, executors, 
and administrators. 

Sealed with our seals; dated this day of , A. D. 18—. 

Whereas, the said J P has been duly elected a justice of the peace in and for 
the precinct of , in the county of A , A. D. 18—, now the con- 
dition of the above obligation is such, that if the said J P shall faithfully pay 
over, according to law, all moneys which shall come into his hands by virtue of 
his office as justice of the neace, then this obligation shall be void, otherwise 
in full force. 


J P [L. $] 
AB [L S. 
C D [LS] 


[L. 54, p. 225, § 5; Cd. ’81, $ 1693; 1 H. C., $ 305.] 
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2 564. Bond to be Filed— Action and Judgment upon. 

Such bond shall be filed in the office of the county clerk, and every person 
aggrieved by a breach of the condition thereof may, by an action upon the 
bond, have judgment against the justice and his sureties for such sum as he 
may show himself entitled to, with costs, and interest at the rate of twenty-five 
per cent per annum; and upon any such judgment, stay of execution shall 
not be allowed. [L.’54, p. 223, §6; Cd. ’81, § 1694; 1 H. C., § 306.] 


“Clerk” Ar to for “auditor,” the act respective counties, See title “Of Official 
of February 13, 1890 a a ulring the bonds Bonds. 
of all county ‘and Fa cers to be See infra § 1517 et seq., filing and approval 
filed in the office of the county Glori of their of bonds. 


3 565. Term of Office. 

Every justice of the peace shall hold his office for the term of two yeais, 
and until his successor is elected and qualified. [L. 754, p. 224, § 7; Cd. 781, 
g 1695; 1 H. C., § 307.] 


The words ʻ“and every justice heretofore until his successor is elected and qualified,” 
elected and qualified shall continue to act as at the end of the section, are omitted, as 
such until his term of office expires, and being of temporary operation. 


2 566. Division of Precinct. 


When a precinct shall be divided, and any justice of the peace of the 
original precinct shall fall into the new one, he shall continue to discharge 
the duties of justice of the peace until his term of office expires, and his 
successor is elected and qualified. [I. 754, p. 224, § 10; Cd. ’81, § 1703; 1 H. 
C., § 315.] 


2 567. Vacancy—Deliver Books to Successor. 

If any justice of the peace shall die, resign, or remove out of the precinct 
for which he may be elected, or his term of office be in any other manner 
terminated, the docket, books, records, and papers appertaining to his office, 
or relating to any suit, matter, or controversy committed to him in his official 
capacity, shall be delivered to the nearest justice in the precinct, who may 
thereupon proceed to hear, try, and determine such matter, suit, or contro- 
versy, or issue execution thereon, in the same manner as it would have been 
lawful for the justice before whom such suit or matter was commenced to have 
done: Provided, That if there be no other justice of the peace in said precinct, 
such docket, books, records, and papers shall be delivered to the county 
auditor, who, on demand, shall deliver the same to a justice of said precinct, 
when there shall be one qualified therein, who shall exercise the same powers 
as though they had been originally delivered to him. [L. 754, p. 224, § 11; 
Cd. ’81, § 1704; 1 H. C., § 316.] 

A complaint coming into the possession of his succession, though marked filed by him 
a justice by reason of succession to that iW a. later date: Nelson v. Campbell, 


office cannot be presumed to have been fil 
by him on any other date than the day of 


3 568. Failure to Deliver Books, etc. 


Every person whose duty it is to deliver over the dockets, books, records, 
and papers, as prescribed in the last section, shall forfeit and pay, for the use 
of the county, fifteen dollars for every three months’ neglect to perform such 
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duty, which sum may be recovered at the suit of any person. [L. ’54, p. 224, 
§ 12; Cd. ’81, § 1705; 1 H. C., § 317.] 
Law of '8, p. 174, § 1, void for defective title. 


2 569. To Pay Over Moneys, etc. 

It shall be the duty of every justice, on the first Mondays in January and 
July in every year, and on going out of office to pay over to the treasurer of his 
county all money he may have received on account of fines, and all fees which 
may have remained unclaimed in his hands for twelve months; and he shall, 
at the same time, deliver to such treasurer a statement in writing, showing by 
items the sources from which such money was derived, and sha!] append 
thereto an affidavit that he has received no other money for fines, not before 
paid over to such treasurer, and has no other fees unclaimed for twelve months 
in his hands; and the treasurer’s receipt therefor he shall file with the auditor, 
who shall give him a quietus. [L. ’63, p. 379, § 181; Cd. ’81,§ 1901; 1 H.C., 
g 318. ] 


CHAPTER XVI. 
OF TERMS OF OFFICE AND COMPLETION OF BUSINESS. 


2574. Tenure of Office. 

The official term of all district, county, and precinct officers shall be for 
the term of two years, or until their successors are duly elected and qualified; 
and their term of office shall begin the first [second] Monday in January 
next, following the day of election, and continue two years, or until their 
successors are duly elected and qualified. [L. 67, p. 7, § 4; L.’71, p. 35, $ 3; 


L. 77%, p. 330, § 2; Cd. 781, § 3153; L. 


See Const., Art. XXVII., $$ 1, 14. 

See supra § 322 et seq., terms of county 
commissioners, 

These provisions do not violate Art. VI.. 
§ 8, of the Const., as such section must be 
construed in connection with Art. XI., $5: 
State v. Twichell, 9 W., 530. 

Under Art. VI., § 8, of the Const., and un- 
der § 14 of the schedule of that instrument, 


86, p, 101, § 2; 1 H. C., § 324.] 


two years commencing on the second Mon- 
day of January next succeeding their elec- 
tion, and the act of Feb. 2, 1886, being the 
above section, has been abrogated by such 
ew ee provision: McMurray v. Hol- 

sS, m : 

The limitations of Art. XI., $ 5, of the 
Const., are confined only to county officers 
as distinguished from mere clerks and depu- 


the term of office for county officers is for ties: Nelson v. Troy, 11 W., 435. 


2 575. . Officer Must Complete Business to End of Term. 

It shall be the duty of all officers in this act named to complete the 
business of their respective offices, to the time of the expiration of their 
respective terms, and in case any officer, at the close of his term, shall leave to 
his successor official labor to be performed which it was his duty to perform, 
he shall be liable to his successor for the full value of such services. [L. 90, 


p. 315, $ 43; 1 H. C., $ 323.] 


See supra § 519. 

The provisions of this section do not ap- 
pear to relate to justices of the peace or 
constables. See infra § 1564 et seq. The 


“act” referred to is covered by Chap. 2, 
Title X. 
See infra § 4537,validating sheriff’s deeds. 


126 


Cuap. I.] 


CHAPTER I. 
II. 


OF THE VOTE ON ORGANIZATION. 


TITLE VI. 


OF TOWNSHIP GOVERNMENT. 


OF THE VOTE ON ORGANIZATION . 

Or DIvIsion oF COUNTIES INTO Towns 
Or Town MEETINGS, PowERs oF Towns 
OF QUALIFICATIONS OF Town OFFICERS 
Or FILLING VACANCIES 

Or Durres Or Town SUPERVISORS . 
Or Durres Or Town CLERK 

Or CLaims AGAINST Towns 


Or Duties oF Town TREASURER. 


Or Duties oF Town OFFICERS AT ELECTIONS . 


OF THE ASSESSMENT OF PROPERTY 

Or Town TAXES AND CHARGES 

Or Town Bonns. 

Or PoLL Tax—CoLLecTIon oF Town TAXES 
Or FEEs or Town OFFICERS 

Or Potunps AnD Pounp MASTERS 

Or ACTIONS BY AND AGAINST Towns . 

Or GUIDE Posts 

Or Postina NOTICES 

Or Books AND PAPERS OF OUTGOING OFFICERS 


Or MISCELLANEOUS PROVISIONS 


CHAPTER I. 


OF THE VOTE ON ORGANIZATION, 


2 580. Petition for Township Organization. 


[2 580 


580 
583 
589 
613 
625 
627 
632 
640 
649 
656 
658 
662 
666 
669 
672 
674 
676 
684 
689 
690 
694 


When at least thirty days before a general election one hundred or more 
qualified electors of any county in this state present a petition in writing, 
signed by them, to the board of county commissioners of their county, asking 
that the question of township organization in said county be submitted to a 
vote of the people at the next general election, it shall be the duty of said com- 
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missioners to submit the question of adopting township organization in said 
county to the vote of the electors thereof at the first general election held after 
such petition is presented to said board of commissioners. [L. 795, p. 472, 
§ 1] 


See Const., Art. XI., § 4, township organization to be provided for. 


@ 581. County Commissioners to Examine Petition and Order Election. 

Upon such petition being filed with the clerk of the board of county 
commissioners, it shall be the duty of said board to examine said petition, and 
if they find that it has been signed by the requisite number of electors of said 
county, said board shall, by an order to be entered on their minutes, direct 
that the question of adopting township organization shall be submitted to 
the voters of said county at the next general election; said order shall direct 
that after the names of the candidates for office to be voted for at the next 
general election, and after any question directed by the state to be voted on, 
there shall be printed on the ballots the words “For township organization,” 
and “Against township organization.” [L. 95, p. 473, § 2.] 


? 582. Ballotse—Requisites of. 

The clerk of the board of county commissioners shall, on preparing the 
ballots for the general election to be held next after the said petition has been 
so presented, have the words “For township organization,” and “Against 
township organization” printed on said ballots as above directed. At said 
election the votes on said question shall be returned by the judges and clerks 
of election, and shall be canvassed along with the rest of the election returns. 
[L. 795, p. 473, § 3.] 


CHAPTER II. 
OF DIVISION OF COUNTIES INTO TOWNSHIPS. 


2 583. Division, How Made. 

Should the majority of the votes cast on the question of township organi- 
zation be in favor thereof, it shall be the duty of the board of county com- 
missioners, at their next meeting after such election, or as soon thereafter as 
practicable, to divide all the surveyed portion of the county, outside of incor- 
porated cities, towns and villages, into organized townships. In making such 
division the county commissioners shall see that each organized township has 
at least twenty-five inhabitants who are legal voters, and they shall pay due 
regard to the lines of congressional townships, but wherever it shall be most 
convenient for the inhabitants of two or more congressional townships, or 
portions thereof adjoining each other, that they should be formed into one 
organized township, the county commissioners may organize a township out of 
such adjacent congressional townships or portions thereof, and a congressional 
township may be divided among two or more organized townships. There- 
after, when any township has been surveyed, it shall either be organized into a 
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township or be attached to another township or townships. When any un- 
surveyed tract of land in a county has a sufficient number of inhabitants who 
are legal voters to be organized into a township, the board of county commis- 
sioners may organize such tract into a township, or any unsurveyed tract may 
be annexed to an adjoining township. Said board shall fix and determine the 
boundaries of each of such townships, and shall name the same; and said 
board shall make a full report of all their proceedings in relation to laying out 
said towns, and shall have said report entered in full upon their minutes. [L. 
95, p. 473, § 4.] 


3 584. Dividing Towns. 

When rivers or lakes or mountains so divide a township as to make it 
inconvenient to do town business, the said commissioners may dispose of any 
fraction so formed by annexing the same to an adjoining township in the 
same county, if it shall seem to them proper, whenever petitioned to do so by 
not less than two-thirds of the legal voters residing in such fraction, and the 
fact that such petition is signed by two-thirds of such voters may be proved 
by the affidavit of any legal voter residing in such fraction and having knowl- 
edge of the fact; and any township having two or more villages, each con- 
taining two hundred or more inhabitants, may petition the county commis- 
sioners for a division. When the county commissioners are so petitioned, 
they may, if they think the interest of such town will be subserved thereby, 
proceed to divide such townships in such manner as will best suit the inhab- 
itants thereof: Provided, however, That at least twenty days’ notice shall 
first be given by the county commissioners to the chairman of the board of 
supervisors of each township affected by the change before action is taken 
thereon: Provided further, That nothing herein contained shall be construed 
to release any property in or belonging to that part of any township so de- 
tached from any tax levied or assessed prior to such division being made: 
Provided, That the part of any town annexed to any other town, and any 
village or city separated from any town under the provisions of this title shall 
not be released from or in any way discharged from the payment of any bonded 
or other indebtedness that may exist against the town from which separation 
has been made. [L. 795, p. 474, § 5.] 


2 585. Towns to be Named. 


Towns thus formed shall be named by the county commissioners in 
accordance with the expressed wish of a majority of the legal voters resident 
therein; but if they fail to so designate the name, the county commissioners 
may select a name. [L. 795, p. 475, § 6.] 


3 586. Abstract of Report to State Auditor. 

Each county auditor shall, within thirty days after such town is organ- 
ized, transmit by mail to the auditor of state an abstract of such report, giving 
the bounds of each town, and the name designated; and said county auditor 
ehall record, in a book for that purpose, a full description of each town. [L. 
795, p. 475, § 7.] 
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¢ 587. Towns Having the Same Name—Proceedings. 

If the auditor of state, on comparing the abstract of the reports from the 
several counties, finds that any two or more townships have the same name, 
he shall transmit to the auditor of the proper county the name of the town 
to be altered; and the board of commissioners shall, at their next meeting 
thereafter, adopt for such town some name different from those heretofore 
named, so that no two towns organized under this chapter shall have the same 
name; and when such name is adopted, the auditor of the county shall inform 
the state auditor as before directed. [L. 95, p. 475, § 8.] 


2 588. Boundaries to Remain as First Established. 

The limits and boundary lines of every organized township shall remain 
as first established, until otherwise provided by the board of county commis- 
sioners under the authority of law. [L. 95, p. 476, § 9.] 


CHAPTER III. 


OF TOWN MEETINGS, POWERS OF TOWNS. 


3 589. First Town Meeting, When and Where Held. 

At the time of dividing any county into organized townships the county 
commissioners shall make out notices designating a suitable place for holding 
the first town meeting in each town, which shall be holden on the first Tuesday 
in March following the election at which township organization was adopted 
by vote of the county, and the auditor shall deliver such notice to the sheriff of 
the county, who shall cause the same to be posted in each township not less 
than ten days before the day set for such town meeting. [I. 95, p. 476, § 10. ] 


25690. Powers of Towns. 
Each town is a body corporate, and has capacity,— 

First: To sue and be sued. 

Second: To purchase, or receive by gift or otherwise, and hold lands within 
its own limits and for the use of its inhabitants, subject to the powers of the 
legislature. 

Third: To make such contracts, purchase and hold such personal property 
as may be necessary for the exercise of its corporate or administrative powers. 

Fourth: To make such orders for the disposition, regulation or use of its 
corporate property as may be deemed conducive to the interests of its own 
inhabitants. [L.’95, p. 476, § 11.] 


2591. Powers Restricted. 


No town shall possess or exercise any corporate powers except such as are 
enumerated in this title or are especially given by law or necessary to the 
exercise of the powers so enumerated or granted. [L. 95, p. 476, § 12.] 


2 592. Proceedings to be in Name of. 
All acts or proceedings by or against a town in its corporate capacity shall 
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be in the name of such town; but every conveyance of land within the limits 
of such town, made in any manner for the use or benefit of its inhabitants, has 
the same effect as if made to the town by name. [L. 95, p. 476, $ 13.] 


3 593. By-Laws, When in Effect. 


No by-law made by any town shall take effect before the same is published 
by posting up copies thereof in three of the most public places in the town; 
and such by-laws duly made and so published are binding upon all persons 
coming within the limits of the town, as well as upon the inhabitants thereof, 
and shall remain in force until altered or repealed at some subsequent town 
meeting. [L. ’95, p. 477, § 14.] 


2 594. Who are Electors. 


Every person possessing the qualifications of an elector in any town is 
entitled to vote at any town meeting, and is eligible to any town office. [L. 
"95, p. 477, § 15.] 


3 595. Annual Meetings. 


The citizens of the several towns of this state qualified to vote at town 
meetings shall annually assemble and hold town meetings in their several 
towns on the first Tuesday in March, at such place in each town as the electors 
thereof, at their annual town meetings, from time to time appoint, and notice 
of the time and place of holding such meeting shall be given by the town clerk 
by posting up written or printed notices in three of the most public places in 
said town, at least ten days prior to said meeting. Every town meeting shall 
be held at the same place as the last preceding town meeting was held, unless 
the place of meeting be changed by vote of the town meeting or of the board 
of supervisors: Provided, That before any change of place of holding town 
meetings is made by the board of supervisors, notice of such contemplated 
change may be given by any member of the town board to the town clerk, who 
shall, in his regularly printed or written notices as provided herein, incorpor- 
ate the notice of the change of place at which said town meeting is to be held. 
[L. 795, p. £77, § 16.] 


2 596. Officers to be Elected. 

There shall be elected at the annual town meeting in each town, three 
supervisors (one of whom shall be designated on the ballot as chairman), one 
town clerk, one treasurer, one assessor, one justice of the peace, one constable, 
and one overseer of highways for each road district in said town; but justices 
of the peace and constables shall be elected only once in two years, except to 
fill vacancies. [L. ’95, p. 477, § 17.] 


2 697. Supervisors, Fence Viewers. 


The supervisors elected in every town are, by virtue of their office, fence 
viewers of such town. [L. *95, p. 478, § 18.] 


4 598. Powers of Electors. 
The electors of each town have power, at their annual town meeting,— 
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First: To determine the number of poundmasters, and the location of 
pounds. 


Second: To select such town officers as are required to be chosen. 


Third: To direct the institution or defense of actions in all controversies 
where such town is interested. 


Fourth: To direct such sums to be raised in such town for prosecuting or 
defending such actions as they may deem necessary. 


Fifth: To make all rules and regulations for ascertaining the sufficiency of 
fences in such town, and for impounding animals. 


Sixth: To determine the time and manner in which cattle, horses, hogs, 
mules, asses and sheep are permitted to go at large. 


Seventh: To impose such penalties on persons offending aunat any rule 
or regulation established by said town, except such as relate to the keeping 
and maintaining of fences, as they think proper, not exceeding ten dollars for 
each offense, unless herein otherwise provided. 


Eighth: To apply such penalties, when collected, in such manner as they 
deem most conducive to the interests of the town. 


Ninth: To vote to raise such sums of money for the repairs and construc- 
tion of roads and bridges as they deem necessary, and to determine the amount 
thereof to be assessed by the supervisors as labor tax and the amount thercof 
to be assessed and collected as other town taxes; also to vote such sums of 
money for other necessary town charges as they deem expedient: Provided, 
That they may, at their annual town meeting, direct such an amount of the 
poll and road tax of the town to be expended on the highways in an adjoining 
town as they deem conducive to the interests of the town, which labor and 
tax shall be expended under the direction of the supervisors of the town 
furnishing the same: Provided further, That where more than one entire 
congressional township is included within an organized town the poll and road 
tax raised within the limits of each of such congressional townships shall be 
expended within such congressional township, unless raised to be expended 
outside of such organized town in an adjoining town. 

Tenth: To determine whether license shall be granted for the sale of spirit- 
ous, malt or intoxicating liquor in said town; and unless a majority of the 
electors present and voting at the annual town meeting shall vote by ballot 
in favor of granting license in their town for the year then next ensuing, 
no such license shall be granted to sell liquor in said town for that year. Be- 
fore the question of granting license to sell liquor is voted on the notice given 
by the town clerk of the time and place of holding town meeting shall state 
that the question of voting for or against license to sell liquor will be voted on 
at the town meeting, and within one week after the annual town meeting a 
certificate of such vote in said town in favor of license, signed by the mod- 
erator and by the judges and the clerk of the town meeting, shall be filed in 
the office of the county auditor. Any license to sell intoxicating liquor in 
any town in this state shall expire ten days after the annual town mecting 
held next after such license is granted. Every license granted contrary to the 
provisions of this section shall be void. [L. 795, p. 478, § 19.] 
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2 599. Special Meetings. 


Special town meetings may be held for the purpose of transacting any 
lawful business whenever the supervisors, town clerk and justice of the peace, 
or any two of them, together with at least twelve other freeholders of the town, 
file in the office of the town clerk a written statement that a special meeting 
is necessary for the interest of the town. [L. 795, p. 479, § 20.] 


600. Special Meeting—Notice. 


Every town clerk with whom such statement is filed, as required in the 
preceding section, shall record the same and immediately cause notice to be 
posted up in five of the most public places in the town, giving at least ten days’ 
notice of such special meeting; and if there is a newspaper published in said 
town he shall cause a copy of said notice to be published therein at least three 
days before the time appointed for such meeting. [L.’95, p. 480, § 21.] 


2 601. Contents of Notice. 


Every notice given for a special town meeting shall specify the purpose 
for which it is to be held, and no other business shall be transacted at such 
meeting than such as is specified in such notice. [L.’95, p. 480, § 22.] 


2 602. Meeting, How Organized. 

The electors present at any time between nine and ten o’clock in the fore- 
noon of the day of the annual town meeting, or special town meeting, shall 
be called to order by the town clerk, if there is one present; in case there is 
none present, then the voters may elect, by acclamation, one of their number 
chairman. They shall then proceed to choose one of their number to preside 
as moderator of such meeting. The town clerk last before elected shall be 
clerk of the meeting, and keep full minutes of its proceedings, in which he 
shall enter at length every order or direction, and all rules and regulations 
made by the meeting. If the town clerk is absent, then such person as is 
elected for that purpose shall act as clerk of the meeting. [L. ’95, p. 480, 
§ 23.] 


¢ 608. Business, How Transacted. 

At the opening of every town meeting, the moderator shall state the 
business to be transacted and the order in which it shall be entertained, and no 
proposition to vote a tax shall be acted on cut of the order of business as stated 
by the moderator; and no proposition to reconsider any vote shall be enter- 
tained at any town meeting, unless such proposition to reconsider is made 
within one hour from the time such vote was passed or the motion for such 
reconsideration is sustained by a number of voters equal to a majority of all 
the names entered upon the poll list at such election up to the time such 
motion is made; and all questions upon motions made at town meetings shall 
be determined by a majority of the electors voting, and the moderator shall 
ascertain and declare the result of the votes on each question. [L. 795, p. 480, 
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@ 604. Challenges, How Regulated. 


If any person offering to vote at any election or upon any question arising 
at such town meeting is challenged as unqualified, the judges of the town 
meeting shall proceed thereupon in like manner as the judges at the general 
election are required to proceed, adapting the oath to the circumstances of 
the town meeting. [L. ’95, p. 481, § 25.] 


3 605. Proclamation. 


Before the electors proceed to elect any town officer, proclamation shall 
be made of the opening of the polls by the moderator, and proclamation shall, 
in like manner, be made of the adjournment, and the opening and closing of 
the polls, until the election is ended. .[L. 795, p. 481, § 26.] 


@ 606. Officers, How Elected. 


The supervisors, treasurer, town clerk, assessor, justices of the peace and 
constables in each township shall be elected by ballot. All other officers, if 
not otherwise provided by law, shall be chosen either by yeas or nays or by a 
division, as the electors determine. [L. 795, p. 481, § 27.] 


3 607. Names to be on One Ballot. 


When the electors vote by ballot, all the officers voted for shall be named 
in one ballot, which shall contain, written or printed, or partly written and 
partly printed, the names of the persons voted for and the offices to which such 
persons are intended to be chosen. [L. 795, p. 481, § 28.] 


@608 Manner of Voting. 


When the election is by ballot, the elector voting shall fold his ballot so 
that the names voted for cannot be seen, and hand the ballot to one of the 
judges of election, who shall, without opening the same or permitting the 
same to be opened or examined, deposit the ballot in the ballot box, and shall 
announce the name of the elector in an audible voice. The clerk of the town 
meeting shall then enter on a poll list to be kept by him the name of the 
person voting. [L. 95, p. 481, § 29.] 


? 609. Manner of Conducting Canvass. 


At the close of every election by ballot the judges shall proceed publicly 
to canvass the votes, which canvass, when commenced, shall continue without 
adjournment or interruption until the same is completed. The canvass shall 
be conducted by taking a ballot at a time from the ballot box and counting 
until the number of ballots is equal to the number of names on the poll list; 
and if there are any left in the box they shall be immediately destroyed; and 
the person having the greatest number of votes for any office shall be declared 
duly elected: Provided, That if two or more persons have an equal and the 
highest number of votes for any office the judges of election shall at once 
publicly, by lot, determine who of such persons shall be declared elected. If, 
on opening the ballots, two or more ballots are found to be so folded that it is 
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apparent that the same person voted them, the board shall destroy such votes 
immediately. [L. 795, p. 482, § 30. ] 


3610. Result to be Read. 


The canvass being completed, a statement of the result shall be entered 
at length by the clerk of the meeting in the minutes of its proceedings, to be 
kept by him as before required, which shall be publicly read by him to the 
meeting; and such reading shall be deemed notice of the result of the election 
to every person whose name is entered on the poll list as a voter. [L. ’95, p. 
182, § 31.] 


3 611. Minutes to be Filed. 


The minutes of the proceedings of every town meeting, subscribed by the 
clerk of said meeting and by the judges, shall be filed in the office of the town 
clerk within two days after such town meeting. [L. 795, p. 482, § 32.] 


2612. Persons Elected to be Notified. 


The clerk of every town meeting, within ten days thereafter, shall trans- 
mit to each person elected to any town office whose name is not entered on the 
poll list as a voter notice of his election. [L. 95, p. 482, § 33. ] 


CHAPTER IV. 
OF QUALIFICATIONS OF TOWN OFFICERS. 


2613. Officers to Take Oath. 


Every person elected or appointed to the office of supervisor, town clerk, 
assessor, treasurer or constable, within two weeks after he is notified of his 
election or appointment, shall take and subscribe before the town clerk or 
justice of the peace an oath to support the constitution of the United States 
and of the state of Washington, and faithfully to discharge the duties of his 
office (naming the same) to the best of his ability. Such oath shall be ad- 
ministered without fee and certified by the officer before whom it was taken, 
with the date of taking the same. [L. 95, p. 483, § 34.] 


¢ 614. Certificate of Oath to be Filed. 

The person taking such oath shall immediately, and before entering upon 
the duties of his office, file the certificate of such oath in the office of the town 
clerk. [L. 95, p. 483, § 35. ] 


g 615. Effect of Not Filing Oath or Bond. 

If any person elected or appointed to any town office, of whom an oath or 
bond is required, neglects to file the same within the time prescribed by law, 
such neglect shall be deemed a refusal to serve in such office. [L. 795, p. 483, 
g 36.] 
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2 616. Overseers and Poundmasters to File Acceptance of Office. 


Every person elected or appointed to the office of overseer of highways 
or poundmaster, before he enters on the duties of his office, and within two 
weeks after he is notified of his election or appointment, shall file in the office 
of the town clerk a notice signifying his acceptance of such office. A neglect 
to file such notice shall be deemed a refusal to serve. [L. 95, p. 483, § 37. ] 


3 617. Treasurer to Give Bond. 


Every person appointed or elected to the office of treasurer, before he 
enters upon the duties of his office, shall execute and deliver to the supervisors 
of the town and their successors in office a bond, with one or more sureties, to 
be approved by the chairman of the board, in double the probable amount of 
money to be received by him, which amount shall be determined by said board, 
conditioned for the faithful execution of his duties as such treasurer. [L. 795, 
p. 483, § 38.] | 


2 618. Bond to be Filed. 


The said chairman shall, within six days thereafter, file such bond, with 
said approval indorsed thereon, in the office of the county clerk, who shall 
record the same in a book provided for that purpose. [L. 95, p. 484, § 39.] 


2 619. Constable, Oath and Bond. 


Every person chosen to the office of constable, before he enters upon the 
duties of his office, and within two weeks after he is notified of his election or 
appointment, shall take and subscribe the oath of office prescribed by law and 
execute a bond to the state of Washington in such penal sum as the super- 
visors direct, with one or more sufficient sureties, to be approved by the chair- 
man of said board or the town clerk, conditioned for the faithful discharge of 
his duties. The chairman of said board or the town clerk shall, if such bond 
is approved, indorse his approval thereon and cause such bond to be filed with 
the town clerk for the benefit of any person aggrieved by acts or omission of 
said constable; and any person so aggrieved, or the town, may maintain an 
action on said bond against said constable and sureties. [L. 95, p. 484, § 40. ] 


2620. Justices, Oath and Bond. 


Every person elected or appointed to the office of justice of the peace 
shall, within two weeks after receiving notice thereof, take and subscribe 
before any other officer duly authorized to administer oaths, an oath to support 
the constitution of the United States and of the state of Washington and 
faithfully and impartially to discharge the duties of his office according to the 
best of his ability. He shall also execute a bond to the state of Washington, 
with two or more sufficient sureties, to be approved by the chairman, in the 
penal sum of not less than five hundred dollars nor more than one thousand 
dollars, conditioned for the faithful discharge of his official duties. Said 
chairman shall indorse thereon his approval of the sureties named in such 
bond, and such justice shal] immediately file the same, together with his oath 
of office, duly certified, with the clerk of the county of the proper county for 
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the benefit of any person aggrieved by the acts of said jutsice; and any person 
aggrieved may maintain an action on said bond in his own name against said 
Justice and his sureties. [L. ’95, p. 484, § 41.] 


2 621. Effect of Neglect to Give Bond. 

If any person elected or appointed to the office of treasurer or constable 
does not give such bond and take such oath as is required above, within the 
time limited for that purpose, such neglect shall be deemed a refusal to serve. 
[L. 795, p. 485, § 42.] 


@ 622. Penalty for Entering on Duties Before Taking Oath. 

If any town officer who is required by law to take the oath of office enters 
upon the duties of his office before taking such oath, he forfeits to such town 
the sum of fifty dollars, and the same to go to the county poor fund. [L. ’95, 
p. 485, § 43.] 


2 623. Officers Not to be Interested in Contracts 

No town officer shall become a party to or interested, directly or indi- 
rectly, in any contract made by the board of which he may be a member; and 
every contract or payment voted for or made contrary to the provision of this 
title is void; and any violation of this section hereafter committed shall be a 
malfeasance in office, which will subject the officer so offending to be removed 
from office. [L. ’95, p. 485, § 44.] 


@ 624. Terms of Office. 

Town officers, except justices of the peace and constables, hold their 
offices for one year and until others are elected or appointed in their places and 
are qualified. The justices of the peace and constables shall hold their offices 
for two years and until others are chosen and qualified. [L. ’95, p. 485, § 45. ] 


CHAPTER V. 
OF FILLING VACANCIES. 


2 625. Vacancies—How Filled. 

The board of county commissioners of any county may, for sufficient 
cause shown to them, accept the resignation of any town officer in any town- 
ship in their county, and whenever they accept any such resignation, they 
shall forthwith appoint another elector of the town to the office, and shall give 
notice thereof in writing to the person so appointed and to the town clerk; 
or in case of a vacancy in the office of town clerk, to the chairman of the 
board of supervisors of the town. [L. 795, p. 485, § 46. ] 


¢ 626. Failure to Elect. 

Whenever any town fails to elect the proper number of town officers, or 
when any person elected to a town office fails to qualify, or whenever any 
vacancy happens in any town office from death, resignation, removal from 
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town or other cause, the town clerk, or in case there is no town clerk, then the 
chairman or one of the town supervisors shall give notice in writing of such 
vacancy or vacancies to the board of county commissioners of the county in 
which such town is situated, and said board, upon such notice being given 
them, or if they know of any vacancy in any town office in any township in 
their county, shall forthwith fill the vacancy or vacancies by appointment by 
warrant, signed by the chairman of the board, and countersigned by the clerk 
of said board, and shall give notice in writing personally or by mail to the 
town clerk or the chairman of the board of supervisors, and also to the person 
so appointed. All persons appointed to office under this title shall qualify 
as herein provided, and shall hold their offices until the next annual town 
meeting and until their successors are elected or appointed and qualified 
in their places, and shall have the same powers and be subject to the same 
duties and penalties as if they had been duly elected to such offices. [L. 795, 
p. 486, § 47.] 


CHAPTER VI. 
OF DUTIES OF TOWN SUPERVISORS. 


3 627. Powers and Duties of. 


The supervisors shall have charge of such affairs of the town as are not 
by law committed to other town officers; and they shall have power to draw 
orders on the town treasurer for the disbursement of such sums as may be 
necessary for the purpose of defraying the incidental expenses of the town, 
and for all moneys raised by the town to be disbursed for any other purpose. 
[L. ’95, p. 486, § 48.] 


2 628. Quorum. 


Any two of the supervisors constitute a quorum for the performance of 
any duties required by law of the town supervisors, except when otherwise 
provided. [L. ’95, p. 486, § 49.] 


3 629. To be Board of Health. 


The town supervisors shall constitute a board of health, and within their 
respective towns shall have and exercise all the powers necessary for the 
preservation of the public health and for the prevention and suppression of 
public nuisances. [L. 95, p. 487, § 50.] 


2 630. Shall Bring Action on Official Bonds. 


The supervisors shall, in the name of their town, prosecute, for the benefit 
of the town, all actions upon bonds given to them or their predecessors in 
office; and shall al.» sue for and collect all penalties and forfeitures, in respect 
to which no other provisions is made, incurred by any officer or inhabitant of 
the town; and thev shall have power, in like manner, to prosecute for any 
trespass committed on any public inclosure or property belonging to the town, 
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and shall pay all moneys collected under this section to the town treasurer. 
[L. ’95, p. 487, § 51.] 


2631. To Audit Accounts Against Towns. 


The supervisors constitute a town board for the purpose of auditing all 
accounts payable by said town; and if from any cause there are not three 
supervisors present to constitute said board, the chairman, and, in his absence, 
either of the other supervisors, may notify the justice of the peace of the town 
as will, together with the supervisors present, make a board of three; and the 
board so constituted shall have authority to act as the town board. [L. 795, p. 
487, § 52.) 


CHAPTER VII. 
OF DUTIES OF TOWN CLERK. 


3 632. Town Clerk, Duties—Deputy. 


The town clerk shall be clerk of the town board, and shall keep a true 
record of all their proceedings in his office. He shall have the custody of 
the record books and papers of the town, when no other provision is made by 
law, and he shall duly file and safely keep all certificates of oaths and other 
papers required by law to be filed in his office. The town board may, in 
case of necessity, appoint a deputy town clerk. Before any deputy town clerk 
shall enter upon the duties of his office he shall take and subscribe the oath 
required by law, which oath shall be filed in the office of the county clerk. 
In the month of March, each year, after the annual town meeting, the town 
clerk of each town shall make to the county auditor a return of all taxes 
and sums of money voted at said town meeting to be raised, except such taxes 
as may be assessed by the supervisors as labor tax, designating the separate 
amounts to be raised for each purpose; and it shall be the duty of the county 
auditor to levy such amounts on the tax rolls of that year against the assessed 
property of such town as hereinafter provided. [L. 795, p. 487, § 53. | 


@ 633. Proceedings to be Recorded. 

He shall record, in the book of records of his town, minutes of the pro- 
ceedings of every town meeting, and he shall enter therein every order or direc- 
tion, and all rules and regulations of any such town meeting; and shall also 
file and preserve all accounts audited by the town board, or allowed at a town 
meeting, and enter a statement thereof in such book of records. [I. ’95, p. 
488, § 54.] 


2 634. Clerks May Take Acknowledgments, etc. 

The town clerks of the several towns ir this state are hereby authorized to 
administer all oaths, and take all acknowledgments of instruments, authorized 
or required by this title. [L. 95, p. 488, § 55. ] 
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@ 685. Oath and Bond of. 

Every person elected or appointed to the office of town clerk in any of 
the towns of this state shall, before he enters upon the duties of his office, and 
within the time prescribed by law for filing his oath of office, execute a bond 
with two or more sufficient sureties, to be approved by the town supervisors, in 
such penal sum as the supervisors direct, conditioned for the faithful discharge 
of his duties. Said bond so approved shall be filed and recorded in the office 
of the clerk of the superior court, for the benefit of any person aggrieved by 
the acts or omissions of said town clerk; and any person so aggrieved, or the 
town, may maintain an action on said bond against said town clerk and 
sureties. [L. 795, p. 488, § 56.] 


2 636. Name of Constable to be sent to Clerk of Court. 
Every town clerk, immediately after the qualification of any constable 


elected or appointed in his town, shall transmit to the clerk of the superior 
court of the county the name of such constable. [L. ’95, p. 488, § 57.] 


2637. Name of Justice to be Sent to Clerk of Court. 

Each town clerk shall, immediately after the election of any justice of 
the peace in his town, transmit a written notice thereof to the clerk of the 
superior court of said county, stating therein the name of the person elected, 
and the term for which he is elected; and if elected to fill a vacancy, he shall 
state in said notice who was the last incumbent of the office. [L. 95, p. 489, 


§ 58.] 


@ 638. Penalty for Neglect to Return. 

If any town clerk wilfully neglects to make such return, such omission i8 
hereby declared a misdemeanor, and, on conviction thereof, the person so 
offending shall be adjudged to pay a fine not exceeding ten dollars. [L. ’95, 
p. 489, § 59.] 


¢ 639. By-Laws to be Posted. 

The town clerk shall post in three of the most public places in his town, 
copies of all by-laws made by such town, and shall make an entry in the town 
records of the time when, and the place where, such by-laws were posted. [L. 
95, p. 489, § 60.] 


CHAPTER VIII. 
OF CLAIMS AGAINST TOWNS. 


2 640. Itemized Before Allowance. 

Before any account, claim, or demand against any town of this state, for 
any property or services for which such town shall be liable, shall be audited 
or allowed by the board of officers authorized by law to audit and allow the 
same, the person in whose favor such account, claim, or demand shall be, or his 
agent, shall reduce the same to writing in items, and shall verify the same to 
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the effect that such account, claim, or demand is just and true, that the money 
therein charged was actually paid for the purposes therein stated, that the 
property therein charged was actually delivered or used for the purposes 
therein stated, and was of the value therein charged, and that the services 
therein charged were actually rendered, and of the value therein charged; or, 
in case such services were official for which fees are prscribed by law, then that 
the fees or amounts charged therefor are such as are allowed by law, and that 
no part of such account, claim, or demand has been paid: Provided, That 
when the books of the town clerk show the official attendance of a town officer, 
his claim for per diem for that service need not be verified. [L. 795, p. 489, 
§ 61.] 


@ 641. Verification of. 


The verification required by the preceding section may be made before 
any officer authorized by law to administer oaths, or before any member of the 
board to which the account, claim or demand shall be presented to be audited; 
and every member of any such board is hereby authorized to administer the 
proper oath in such cases; and every person who shall wilfully or knowingly 
swear falsely on any such cases, shall be deemed guilty of wilful perjury, and 
be punished accordingly: Provided, That in any case any such account, claim, 
or demand shall be made or presented by any administrator or executor on 
behalf of the estate of a deceased person, he shall not be required to verify 
the same, but may prove the same otherwise to the satisfaction of the board. 
[L. 795, p. 490, § 62.] 


3 642. Allowance of. 


Whenever any account, claim, or demand against any town shall have 
been verified in the manner prescribed in this title, the board of officers to 
whom the same shall be presented may receive and consider the same, and 
may allow or disallow the same in whole or in part as to such board or officers 
shall appear just or lawful, saving to such claimants the right of appeal. [L. 
"95, p. 490, § 63.] 


? 643. Penalties for Allowing Claims Not Verified. 

Any member of such board who shall audit and allow any accounts, claim 
or demand required by this title to be itemized and verified, without the same 
having been first duly itemized and verified, shall be deemed guilty of a misde- 
meanor, and be punished by fine not exceeding five hundred dollars, or by 
imprisonment in the county jail not exceeding six months, or by both such fine 
and imprisonment. [L. 95, p. 490, § 64. ] 


2 644. Town Board to Meet, When. 

The town board shall meet annually on the Tuesday next preceding the 
annual town meeting to be held in said town, and at such other times as they 
deem necessary and expedient, for the purpose of auditing and settling all 
charges against said town, and they shall state on each account the amount 
allowed by them; but no allowance shall be made for any account which does 
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not specifically state each item of the same, and the nature thereof; and all 
unpaid accounts of town officers for services rendered since the last annual 
meeting of said board shall be presented to the town board at their annual 
meeting on the Tuesday next preceding the annual town meeting, to be 
. audited as aforesaid. [L. 795, p. 490, § 65.] 


@ 645. Shall Audit Accounts of Officers. 

The said board shall also, at their annual meeting in each year, examine 
and audit the accounts of the town treasurer for all moneys received and 
disbursed by him as such officer; and they shall audit the accounts of all other 
town officers who are authorized by law to receive or disburse any money of 
the town by virtue of their office. [L. 795, p. 491, § 66.] 


¢ 646. Board Shall Draw up Report. 

Such board shall draw up a report, stating in detail the items of account 
audited and allowed since the last annual meeting, the nature of each account 
and the name of the person to whom such account was allowed, the total 
amount audited and allowed to each township officer in payment for his 
services since their last annual meeting, including a statement of all the fiscal 
concerns of the town. As a part thereof said board shall make an estimate 
of the sum necessary for the current expenses thereof, and other incidental 
expenses for the ensuing year. [L. ’95, p. 491, § 67. ] 


@ 647. Report to be Read at Town Meeting. 

Such report shall be produced and publicly read by the town clerk at the 
next ensuing town meeting; and the whole or any portion of such report may 
be referred, by order of the meeting, to a committee whose duty it shall be 
to examine the same and report thereon to such meeting. [L. 795, p.-491, 


8 68.] 


@ 648. Treasurer Shall Pay Audited Accounts. 

The amount of any account audited and allowed by the town board, and 
the amount of any account voted to be allowed at any town meeting shall be 
paid by the town treasurer on the order of said board, signed by the chairman 
and countersigned by the clerk; and all orders issued to any person by the 
town board for any sums due from such town shall be received in payment 
of town taxes of said town. [L. 95, p. 491, § 69.] 


CHAPTER IX. 
OF DUTIES OF TOWN TREASURER. 


$649. Duties of. 

The town treasurer shall receive and take charge of all moneys belonging 
to the town or which are by law required to be paid into the town treasury, and 
shall pay over and account for the same upon the order of such town, or 
the officers thereof duly authorized in that behalf, made pursuant to law, 
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and shall perform all such duties as may be required of him by law. [L. ’95, 
p. 492, § 70.] 


2 650. Shall Keep True Accounts and Deliver Books to Successor. 


Every town treasurer shall keep a true account of all moneys by him 
received by virtue of his office, and the manner in which the same are dis- 
bursed, in a book provided at the expense of the town for that purpose, and 
exhibit such account, together with his vouchers, to the town bvard at its 
annual meeting for adjustment; and he shall deliver all books and property 
belonging to his office, the balance of all moneys in his hands as such treasurer, 
to his successor in office, on demand, after such successor has qualified accord- 
ing to law. [L. ’95, p. 492, § 71.] 


@ 651. Shall Draw Money from County Treasurer—Fees. 


The town treasurer shall from time to time draw from the county treas- 
urer such moneys as have been received by the eounty treasurer for the use 
of his town, and on receipt of such moneys shall deliver proper vouchers 
therefor. Each town treasurer shall be allowed and entitled to retain two per 
centum of all moneys paid into the town treasury for receiving, safe keeping 
and paying over the same according to law: Provided, however, That the 
compensation of said treasurer shall in no case exceed the sum of one hundred 
dollars in any one year. [L. ’95, p. 492, § 72.] 


2 652. Shall Make Annual Statement. 


Each town treasurer, within five days preceding the annual town meeting, 
shall make out a statement in writing of the moneys by him received into the 
town treasury from the county treasurer, and from all other officers and 
persons, and also of all moneys paid out by him as such treasurer, in which 
statement he shall set forth particularly from whom and on what account 
such moneys were received by him, with the amount received from each officer 
or person and the date of receiving the same; also to whom and for what | 
purpose any moneys have been paid out by him, with the amount and date of 
each payment. He shall also state therein the amount of moneys remaining 
in his hands as treasurer. Such statement shall be filed by him in the office 
of the town clerk and shall be by such clerk carefully preserved and recorded 
in the town book of records. [L. 95, p. 493, § 73. ] 


2 653. Violation of Four Preceding Sections—Penalty. 


Every town treasurer who refuses or neglects to comply with the pro- 
visions of the four preceding sections shall forfeit not more than two thousand 
dollars, to be recovered in any court of competent jurisdiction, the amount 
to be fixed by the jury trying the cause, or by the court if there is no jury 
impaneled, and may be recovered by civil action in the name of any person 
who prosecutes the same, with costs of suit; one-half shall go to the person 
so prosecuting and the remainder to the town of which such delinquent is 
or has been treasurer. [L. 95, p. 493, § T4] 
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3 654. Unpaid Orders—Indorsement. 


Each and every town treasurer shall keep a suitable book, to be provided 
at the expense of the town, in which he shall enter the town orders that he 
cannot pay for want of funds when presented to him for payment, which 
orders, when presented, shall be indorsed by such treasurer by putting upon 
the back of the same the words “Not paid for want of funds,” giving the 
date of such indorsement, signing the same as town treasurer. [L. 795, p. 493, 
§ 75.] 


@ 655. Order of Payment of Orders. 


All town orders shall be paid in the order of their issuance out of the first 
moneys that come into the town treasurer’s hands for such purpose. [L. 795, 
p. 493, § 76.] 


CHAPTER X. 
DUTIES OF TOWN OFFICERS AT ELECTIONS. 


? 656. Judges and Clerks of—Places of Holding. 


Fach township shall constitute at least one election precinct. The town- 
rhip supervisors of each township are the judges of election, and the town 
clerk of each township shall act as one of the clerks of election in their 
respective election precinct, and the judges of election shall appoint an addi- 
tional clerk of election, who shall be of an opposite political party, if prac- 
ticable, to the town clerk. The election shall be held in such election precinct 
at the place where the last preceding town meeting was held, except as herein 
provided; but if in any town a vote is taken to hold it elsewhere the next 
ensuing election shall be held at the place designated by such vote. When, 
in any township having over four hundred electors, the supervisors divide the 
eame into two or more election precincts, they shall designate the boundaries 
thereof, and thereafter shall be elected, at the annual town meeting of such 
township, three judges of election and two clerks of election in each precinct, 
and the place of holding said election in each precinct shall be designated by 
eaid town meeting, or, in default of such designation, shall be appointed by the 
judges of election thereof, in which case they shall make such designation at 
least twenty days before election, and give notice thereof by posting proper 
notices in the public places in the township. In case the supervisors divide 
the township into precincts, as herein provided, and no town meeting is there- 
after held prior to the election, then the county commissioners shall, twenty- 
five days before election, appoint the judges and clerks for that election. No 
more than two judges and one clerk of election, except where town supervisors 
and town clerks so act, shall belong to the same political party. No person 
shall be eligible as judge or clerk of election unless he be a qualified voter 
within the election district in which he sits, nor unless he can read, write and 
speak the English language understandingly. [L.’95, p. 494, § 77.] 
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? 657. Division of Precincts, When. ’ 


Whenever any town constituting one election precinct is found by the 
number of votes there cast at any election to contain more than four hundred 
voters, it shall be the duty of the supervisors of the town to cause such precinct 
at least six weeks before the next ensuing general or town election, to be 
divided into two or more districts, each containing as nearly as may be an equal 
number of voters. [L. 795, p. 495, § 78.] 


CHAPTER XI. 
OF THE ASSESSMENT OF PROPERTY. 


@ 658. Duties of Township Assessor. 


Each township assessor elected or appointed under this title shall take 
the oath and give a bond similar to the oath and bond now required of county 
assessors, the amount of said bond to be fixed by the board of supervisors; and 
each township assessor shall, in his town, have the same duties and rights as 
are given to county assessors in their respective counties by the laws of this 
state, and shall be subject to the same penalties as county assessors now are. 
[L. °95, p. 495, § 79.] 


@ 659. County Auditor to Furnish Assessors’ Books and Blanks. 


The county auditor shall annually provide the necessary assessment books 
and blanks at the expense of the county, for and to correspond with each assess- 
ment district. He shall make out in the real property assessment book com- 
plete lists of all lands or lots subject to taxation, showing the names of the 
owners, if to him known, and, if unknown, so stated opposite each tract or lot, 
the number of acres and the lots or parts of lots or blocks included in each 
description of property. The list of real property becoming subject to assess- 
ment and taxation every odd numbered year may be appended to the personal 
property assessment book. There shall be appended to each personal property 
assessment book a list of all mortgages or other real estate securities held, 
owned or controlled by the residents of the town or district, showing the 
names of the owners or agents, alphabetically arranged, and the amount due 
on each separate instrument. The assessment books and blanks shall be in 
readiness for delivery to the assessors on the last Saturday of March in each 
year, and the assessors shall meet on that day at the office of the county auditor 
for the purpose of receiving such books and blanks, and for conference with 
the auditor in reference to the performance of their duties. [L. 95, p. 495, 


8 80.] 


¢ 660. Town Board of Review—Duties. 

The board of supervisors of each town shall meet on the fourth Monday 
of June at the office of the town clerk for the purpose of reviewing the assess- 
ment of property in such town, and they shall immediately proceed to exam- 
ine, ascertain and see that all taxable property in their town or district has 
been properly placed upon the list and duly valued by the assessor; and in 
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case any property, real or personal, shall have been omitted by inadvertence or 
otherwise, it shall be the duty of said board to place the same upon the list, 
with the true value thereof, and proceed to correct the assessment, so that 
each tract or lot of real property and each article, parcel or class of personal 
property shall be entered on the assessment list at the true and full value 
thereof; but the assessment of the property of any person shall not be raised 
until such person shall have been duly notified of the intention of the board so 
to do. And on the application of any person considering himself aggrieved 
they shall review the assessment and correct the same as shall appear to them 
just. Any two of said officers are authorized to act at such meeting, and they 
may adjourn from day to day until they shall finish the hearing of all cases 
presented. All complaints and grievances of individuals, residents of the 
town or district, in reference to the assessment of personal property, shall be 
heard and decided by the town board: Provided, That the complaints of non- 
- residents in reference to the assessment of any property, real or personal, and 
of others in reference to any assessment made after the meeting of the town 
board of review, shall be heard and determined by the county board. [L. ’95, 
p. 496, § 81.] 


2 661. Notice of Meeting of Board of Review. 


The assessor shall cause at least ten days’ previous notice of the time and 
place of the meeting of the town board of review by posting notices in at least 
three public places in his town or district, but the failure to give such notice 
or hold such meeting shall not vitiate such assessment, except as to the excess 
of valuation of tax thereon shown to be unjustly made or levied. It shall 
be the duty of the assessor to attend the meeting of the town board of review 
with his assessment books and papers, and note all changes and additions made 
by the board, and correct his work accordingly, and not later than ten days 
after the meeting of the board of review said assessor shall return the assess- 
ment books of his town, duly verified, along with all the assessment papers in 
his hands, to the county auditor. [L. ’95, p. 496, § 82.] 


CHAPTER XII. 
OF TOWN TAXES AND CHARGES. 


¢ 662. Taxes—When to be Certified. 


All taxes shall be levied or voted in specific amounts, and the rates per 
centum shall be determined from the amount of property, as equalized by the 
county board of equalization each year, except such general taxes as may be 
definitely fixed by law. The taxes voted by townships, and not previously 
returned to the county auditor, and all delinquent poll, road and other taxes 
to be collected by any town officer, and due and unpaid, shall be certified by 
the proper authorities to the county auditor on or before the first day of 
November in each year. There shall be levied annually on each dollar of tax- 
able property in the state (other than such as by law is otherwise taxed), as 
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assessed and entered on the tax lists for the several purposes enumerated, taxes 
at the rates specified as follows: For township purposes, such sum as may be 
voted at any legal town meeting, the rate of which shall not exceed, exclusive 
of such sums as may be voted at the annual town meeting, for road and bridge 
purposes, two mills in any township having a taxable valuation of one hundred 
thousand dollars or more, and the amount of which shall not exceed one 


hundred and fifty dollars in any township having a taxable valuation less than 
one hundred thousand dollars, and the rate of such tax shall not exceed one- 


half of one per cent in any township. The rate of tax for road and bridge 
purposes in any town shall not exceed five mills per dollar: Provided, That 
nothing in this section shall be construed to prevent the township supervisors 
or corporate authorities of any town from levying any tax which by any special 
law they may be authorized to levy. [L.’95, p. 497, § 83.] 


2 663. What are Charges. 
The following shall be deemed town charges:— 

First: The compensation of town officers for services rendered their respec- 
tive towns. 

Second: Contingent expenses necessarily incurred for the use and benefit 
of the town. 

Third: The moneys authorized to be raised by the vote of the town meeting 
for any town purpose. 

Fourth: Every sum directed by law to be raised for any town purpose: Pro- 
vided, That no tax for town purposes shall exceed the amount voted to be 
raised at the annual town meeting, as provided by law. [L.’95, p. 498, § 84.] 


2 664. Money—How Levied. 

The moneys necessary to defray the town charges of each town shall be 
levied on the taxable property in such town in the manner prescribed in the 
title for raising revenue and other money for state and county purposes 
and expenses. [L. ’95, p. 498, § 85. | 


% 665. Limit of Debts and Outlays. 

No town has power to contract debts or make expenditures for any one 
year in a larger sum than the amount of taxes assessed for such year without 
having been authorized by a majority of the voters of such township; and no 
town shall assess for township purposes more than ten mills on the dollar of 
taxable property for any one year. [L. ’95, p. 498, § 86.] 


CHAPTER XIII. 


OF TOWN BONDS. 


4 666. Authorized to Issue Bonds. 

The board of supervisors of the organized townships of this state, or those 
that may hereafter be organized, are authorized and fully empowered to issue 
the bonds or orders of their respective towns, with coupons attached, in such 
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amounts and at such periods as they may be directed by two-thirds of all the 
legal voters present and voting at any legally called town meeting held for 
that purpose; such bonds or orders to be payable in such amounts and at such 
times, not exceeding ten years from date, as two-thirds of the legal voters 
present and voting at such meeting shall determine, with interest thereon not 
to exceed eight per cent per annum, payable annually; which bonds or orders 
and coupons shall be signed by the chairman of the board of supervisors and 
countersigned by the clerk of said town; Provided, That nothing herein 
contained shall be construed to authorize the ; issuing of said bonds or orders 
unless the same shall have been first voted for by ballot by two-thirds of all 
the legal voters present and voting at any annual town meeting, or special 
town meeting called for that purpose, notices of which, particularly specifying 
the object for which such meeting was called, have been posted in at least 
three public places in said town for not less than ten days previous to the 
calling of the same: Provided further, That in no case shall the total indebt- 
edness of any town at any time exceed five per centum on the value‘of the 
taxable property therein, to be ascertained by the last assessment for state and 
county purposes previous to the incurring of such indebtedness. [L. 795, p. 
498, § 87. ] 


@ 667. Conditions as to Bonds and their Proceeds. 

No bonds or orders issued under authority of this title shall be so issued 
or negotiated for less than par value, nor shall said bonds or orders, or the 
proceeds thereof, be used or appropriated for any purpose whatever other than 
that specified in this title. [L. 95, p. 499, § 88.] 


¢ 668. Taxes for Interest and Sinking Fund. 

Said board of supervisors and their successors are hereby authorized, and 
it is hereby made their duty, on or before the first day of September next after 
the date of said bonds or orders, and in each and every year thereafter, on or 
before the first day of September, until the payment of said bonds or orders and 
interest is fully provided for, to levy and in due form to certify to the auditor 
of the county in which such town is situated, a tax upon the taxable property 
of said town equal to the amount of principal and interest maturing next after 
such levy, and, in the discretion of said board of supervisors, such further sum 
as it shall deem expedient, not exceeding twenty per cent of such maturing 
bonds or orders and interest, which taxes shall be payable in money and shall 
constitute a fund for the payment of said bonds or orders and the interest 
thereon. [L. 95, p. 499, § 89.] 
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CHAPTER XIV. 
OF POLL TAX—COLLECTION OF TOWN TAXES 


¢ 669. Poll Tax to be a Town Fund. 


All poll tax collected by any road overseer or other town officer shall be by 
him paid to the town treasurer and be part of the township funds. [L. ’95, p. 
500, § 90.] 


% 670. Payment of Taxes. 

All taxes levied for township purposes shall be payable to and shall be 
collected by the county treasurer of the county in which such township is 
situated, and such taxes shall be extended on the county tax rolls, in columns 
to be provided for that purpose and properly headed, and shall be pavable and 
shall become delinquent at the same time as county taxes are; and they shall, 
on non-payment, be subject to the same penalties and draw the same rate of 
interest; and the collection of the same shall be enforced at the same time and 
by the same means as the collection of county taxes: Provided, This section 
shall not apply to any poll tax paid before it becomes delinquent, or to any 
road tax which by law may be worked out by the person against whom it is 
assessed before it becomes delinquent; but such taxes when delinquent shall be 
returned to the town clerk by the officer who is authorized by law to collect 
the same, on or before the 25th day of October of the year in which they 
become delinquent, and shall on or before the first day of November be 
returned by the town clerk to the county auditor, and shall be added to the 
township tax against the property of the person so taxed—the poll tax and the 
tax on personal property being added to the personal property tax for the 
succeeding year, and the tax on real property being added to the real property 
tax for the succeeding year. [L. 795, p. 500, § 91.] 


? 671. County Treasurer to Account for Moneys, etc. 

The county treasurer shall keep an account of the money received for 
each town, and shall quarterly, after the settlement between the county treas- 
urer and county auditor, pay over any money due a town to its treasurer upon 
the warrant of the county auditor. [L. ’95, p. 500, § 92.] 


CHAPTER XV. 
OF FEES OF TOWN OFFICERS. 


3 672. Fees of Officers. 

The following town officers are entitled to compensation, at the following 
rates for each day necessarily devoted by them to the service of the town, in 
the duties of their respective offices: The town assessors shall receive for 
their services two dollars per day, while engaged in their respective duties as 
such assessors. The town clerks and supervisors shall receive for their services 
one dollar per day when attending to business in their town, and one dollar 
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and fifty cents when attending to business out of town; no town supervisor 
thall receive more than twenty dollars, for compensation, in any one year: 
Provided, That the town clerks shall be paid fees for the following, and not a 
per diem: For filing any paper required by law to be filed in his office, ten 
cents each; for posting up notices required by law, twenty-five cents each; for 
recording any order or any instrument of writing authorized by law, five cents 
for each one hundred words; for copying any record or instrument on file in 
his office, and certifying the same, five cents for each one hundred words, to be 
paid for by the person applying for the same: Provided further, That at any 
town meeting, before the electors commence balloting for officers, they may 
by resolution reduce or increase the compensation of officers, but no such 
increase shall exceed one hundred per cent. [L. ’95, p. 501, § 93.] 


2 673. Poundmaster—Duties—Fees. 


The poundmaster is allowed the following fees, to wit: For taking into 
pound and discharging therefrom, any horse, ass, or mule, and all neat cattle, 
ten cents each. For every sheep or lamb, three cents each; and for every hog, 
large or small, five cents each; and twenty cents each for keeping each head 
twenty-four hours in pound. And the poundmaster has a lien on all such 
animals for the full amount of his legal charges and expenses, and shall be 
entitled to the possession of such animals until the same are paid; and if the 
same are not paid, and said animals removed, within four days after they are 
so impounded, the said poundmaster shall give notice, by posting the same in 
three of the most public places in said town, or by personal notice in writing, 
if the owner is known, that said animals (describing them) are impounded, 
and that, unless the same are taken away and fees paid within fifteen days 
after the date of such notice, he will sell the same at public vendue at the place 
where the town meetings of said town are usually held; and on the day desig- 
nated in such notice the said poundmaster shal] expose the said animals for 
sale, and sell the same to the highest bidder in cash, for which services he shall 
receive two per cent of the purchase money for each animal. Out of the money 
realized from said sale, the said poundmaster shall deduct all his legal fees 
and charges, and pay the balance, if any, to the chairman of the town super- 
visors, at the same time giving to said supervisors an accurate description of 
the animals sold, and the amount received by him for each animal, and shall 
take a receipt and duplicate therefor, and file one of them with the town clerk: 
Provided, That the said supervisors shall, at any time within six months, upon 
sufficient proof from the owner of any animal so sold, pay to said owner the 
balance due as received from the said poundmaster; but if said money is not 
claimed within that time, then the sum so received shall be retained for the 
use of said town. [L. 795, p. 501, § 94. ] 
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CHAPTER XVI. 
OF POUNDS AND POUNDMASTERS. 


¢ 674. Pounds to be Under Care of. 

Whenever the electors of any town determine at their annual meeting 
to erect one or more pounds therein, the same shall be under the care and 
direction of such poundmasters as are chosen or appointed for that purpose. 
[L. 795, p. 502, § 95.] 


2 675. Pounds Discontinued. 


The electors of any town may, at an annual meeting, discontinue any 
pounds therein. [L. 795, p. 502, § 96.] 


CHAPTER XVII. 
OF ACTIONS BY AND AGAINST TOWNS. 


676. How Regulated. 

Whenever any controversy or cause of action exists between towns, or 
between a town and an individual or corporation, such proceedings shall be 
had either at law or equity, for the purpose of trying and settling such con- 
troversy, and the same shall be conducted in the same manner, and the judg- 
ment or decree therein shall have the like effect, as in other actions or proceed- 
ings of a similar kind between individuals and corporations. [L. 795, p. 502, 
§ 97. ] 


See infra § 5673 et seq., actions by and against public corporations. 


2677. In What Name Brought. 


In all such actions and proceedings the town shall sue and be sued in its 
name. [L. 795, p. 503, § 98. ] 


@ 678. Papers, How Served. 

In legal proceedings against a town by name, all papers shall be served 
on the chairman of the board of supervisors, and, in case of his absence, on 
the town clerk; and whenever any action or proceeding is commenced, said 
chairman shall attend to the defense thereof, and lay before the electors of 
the town, at the first town meeting, a full statement of such proceedings, for 
their direction in regard to the defense thereof. [L. ’95, p. 503, § 99. ] 


3 679. Action Before Justice of Peace. 
No action in favor of any town shall be brought before any justice of 
the peace residing in such town. [L. 795, p. 503, § 100. ] 


¢ 680. Action to Recover Penalty by Trespass. 
Whenever any action is brought to recover a penalty imposed for any 
trespass committed on the lands belonging to the town, if it appears on the 


151 


83 681-684] OF TOWNSHIP GOVERNMENT. [Trrue VI. 


trial thereof that the actual amount of injury to such town lands in conse- 
quence of such trespass exceeds the sum of twelve dollars and fifty cents, then 
the amount of actual damage with cost of suit shall be recovered in said action, 
instead of any penalty for said trespass imposed by the town meeting; and 
such recovery shall be used as a bar to every other action for the same trespass. 
[L. 795, p. 503, § 101.] 


¢ 681. Other Actions, How Regulated. 

Whenever by decree or decision, in any action or proceeding brought to 
settle any controversy in relation to town commons or other lands, the common 
property of a town, or for the partition thereof, the rights of any town are 
settled and confirmed, the court in which such proceedings are had may par- 
tition such lands according to the right of parties. [L. ’95, p. 503, § 102. ] 


¢ 682. Judgments Against Towns, How Collected. 

When a judgment is recovered against any town, or against any town 
officers, in an action prosecuted by or against them in their name of office, no 
execution shall be awarded or issued upon such judgment, but the same, 
unless reversed or stayed on appeal, shall be paid by the town treasurer, upon 
demand and the delivery to him of the certified copy of the judgment, if there 
is sufficient money of such town in his hands not otherwise appropriated. If 
he fails to do so, he shall be personally liable for the amount, unless the collec- 
tion thereof is afterward stayed upon appeal. If payment is not made within 
thirty days after the time fixed by law for the county treasurer to pay over to 
the town treasurer the money in his hands belonging to such town, levied for 
the purpose of paying such judgment, next after the rendition of such judg- 
ment, execution may be issued on such judgment, but only town property 
shall be liable thereon. [L. 795, p. 504, § 103. ] 


@ 683. Tax Levied to Pay Judgment, When, 

If judgment for the recovery of money is rendered against any town, and 
the judgment is not satisfied, or proceedings thereon stayed by appeal or other- 
wise, before the next annual mecting of said town, a certified copy of the 
judgment may be presented to said town at said annual mecting. The super- 
visors of the town shall thereupon cause the amount due on the judgment, with 
interest from the date of its recovery, to be added to the tax of said town, and 
the same certified to the county auditor, and collected as other town taxes are 
collected. [L. 795, p. 504, § 104. | 


CHAPTER XVIII. 


OF GUIDE POSTS. 


2 684. Location of. 


Every township shall, in the manner provided herein, erect and maintain 
guide posts on the highways and other ways within the township at such 
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places as are necessary or convenient for the direction of travelers. [L. ’95. 
p. 504, § 105.] 


3 685. Report Guide Posts Erected. 

The supervisors shall submit to the electors at every annual meeting a 
report of all the places at which guide posts are erected and maintained within 
the town, and of all places at which, in their opinion, they ought to be erected 
and maintained. For each neglect or refusal to make such report, they shall 
severally forfeit the sum of ten dollars. [L. ’95, p. 505, § 106.] 


? 686. To Determine Places for—Penalty. 

Upon the report of the supervisors, the town shall determine the several 
places at which guide posts shall be erected and maintained, which shall be 
recorded in the town records. A town officer who neglects or refuses to 
determine such places and to cause a record thereof to be made shall forfeit to 
the road and bridge fund the sum of five dollars for every month duringywhich 
it [he] neglects or refuses so to do; and in such case, upon any trial for not 
erecting or maintaining guide posts reported to be necessary or convenient by 
the supervisors, the town shall be estopped from alleging that such guide posts 
were not necessary or convenient. [L. 795, p. 505, § 107. ] 


¢ 687. How Erected and Marked. 

At each of the places determined by the town there shall be a substantial 
post of not less than eight feet in height, near the upper end of which shall be 
placed a board, and upon such board shall be plainly and legibly painted or 
otherwise marked the name of the next town or place, and such other town or 
place of note as the supervisors think proper, to which each of such roads 
lead, together with the distance or number of miles to the same; and also the 
figure of a hand with the forefinger thereof pointed towards the towns or places 
to which said roads lead: Provided, That the inhabitants of any town may, at 
their annual meeting, agree upon some suitable substitute for such guide posts. 
[L. ’95,p. 505, § 108.] 


3 688. Penalty for Not Maintaining. 

Every town officer who neglects or refuses to erect and maintain such 
guide posts or some suitable substitute therefor shall forfeit annually the sum 
of five dollars for every guide post which he so neglects or refuses to maintain, 
which sum may be used for and collected by any person before any justice of 
the peace of the proper county, and the moneys so collected shall be paid into 
the town treasury for the benefit of the roads and bridges of said town. [L. 
95, p. 505, § 109.] 
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CHAPTER XIX. 
OF POSTING NOTICES. 


@ 689. Public Places for. 

At the annual town meeting in each year, the legal voters present at each 
meeting shall determine and designate three places in the town as public or 
the most public places of such town, and that all legal notices required to be 
posted in three public or the most public places of a town shall be posted up 
at such places at least, and they shall make provision for the erection and main- 
tenance of suitable posts on which to post up notices as aforesaid, in all places 
so designated in which there is no sufficient natural convenienee for that pur- 
pose. [L. 795, p. 506, § 110.] 


CHAPTER XX. 
OF BOOKS AND PAPERS OF OUTGOING OFFICERS. 


3 690. Demand for. 


Whenever the term of any supervisor, town clerk, assessor, justice of the 
peace, constable, road overseer or other town officer expires and another person 
is appointed or elected to such office, such successor, immediately after he 
enters upon the duties of his office, shall demand of his predecessor all books 
and papers under his control and belonging to such office. [L. 795, p. 506, 
g 111.) 


@ 691. Demand in Case of Vacancy. 


Whenever either of the officers above named resigns, or the office becomes 
vacant in any way, and another person is elected or appointed in his stead, the 
person so elected shall make such demand of his predecessors or of any person 
having charge of such books and papers. [L. 795, p. 506, § 112. ] 


3 692. Books to be Delivered to Successor. 


Every person so going out of office, whenever thereto required pursuant 
to the foregoing provisions, shall deliver, upon oath, all records, books, and 
papers in his possession or in his contro] belonging to the office held by him, 
which oath may be administered by the officer to whom such delivery is made. 
[L. 795, p. 506, § 113.] 


3? 693. Demand in Case of Death. 

Upon the death of any of the officers enumerated, the successor of such 
officer shall make such demand, as above provided, of the executors or admin- 
istrators of such deceased officer, and such executors or administrators shall 
deliver, upon like oath, all records, books, papers or moneys in their possession 
or under their control, belonging to the office held by their testator or in- 
testate. [L. 795, p. 507, § 114. ] 
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CHAPTER XXI. 
OF MISCELLANEOUS PROVISIONS. 


3 694. Construction of Words Used in This Title. 

In this title the words town and township are used with the same mean- 
ing, and are used to designate a township organized under this title, unless the 
contrary appears from the context. [L.’95, p. 507, § 115.] 


3 695. Former Precincts and Road Districts Abolished, etc. 

In all townships after they become fully organized under this title, the 
election precinct or precincts, and road district or districts theretofore or- 
ganized by the county commissioners shall be abolished, and election precincts 
and road districts shall be established as provided in this title; and there shall 
be no election for road overseers in the December following the general elec- 
tion at which township organization is voted, but the road overseers then 
holding office shall continue to hold their offices till the township road over- 
seers have been elected or appointed and qualified. After townships have 
been organized, justices of the peace and constables shall not be elected at 
general elections, but at town meetings as herein provided. The assessment 
of property in any town made last before any township has been organized 
shall remain and continue in force till the next assessment has been made by 
the township assessor. The county assessor shall not assess any property 
within the limits of an organized township, and the assessment of property 
made by the township assessors shall have the same force and effect, when 
reviewed by the town board of review, as the assessment of property now made 
by county assessors, and shall be acted on and equalized by the county board of 
equalization as required by law. [L. 95, p. 507, § 116.] 
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OF THE ORGANIZATION OF CITIES AND TOWNS. 


¢ 700. City or Town May Incorporate. 


Any portion of a county containing not less than three hundred inhab- 
itants, and not incorporated as a municipal corporation, may become incor- 
porated under the provisions of this act, and when so incorporated, shall 
have the powers conferred, or that may hereafter be conferred, by law upon 
municipal corporations of the class to which the same may belong: Provided, 
That nothing herein contained shall prevent the reincorporation of towns and 
villages under the provisions of this act, whatever their population, heretofore 
incorporated or intended so to be, under the provisions of the act approved 
February second, eighteen hundred and eighty-eight, entitled “An act for the 
incorporation of towns and villages in the territory of Washington,” and said 
reincorporation shall be construed as a full acceptance of all the terms and 
conditions imposed by this act. [L.’90, p. 131, §1; 1 H. C., § 493.] 


For former statutes on the subject of the 
incorporation of cities, see L. ’71, pp. 51-58; 
L. ‘7%, pp. 173-198; Rep. by L. '81], pp. 22, 23; 
see also L. ’S838, pp. 221-232, 

“This act” is the act of March 27, 1890, ex- 
cept as moditied by subsequent legislation, 
and is embraced in §§ 700-734, 841-968, 995-1040 
of this title. The words “act” or ‘chapter’ 
of original law have been retained through- 
out these sections to prevent confusion and 
misinterpretation. 

A town incorporated under the void act 
(L. ‘S88, p. 221) may incorporate under the 
provisions of this and the following sections, 
and with a larger territory than that in- 
cluded in the original boundary: In re 
Campbell, 1 W., 287; compare Ty. v. Stew- 
art, 1 W., 9%. 

The act of Feb. 26, 180 (L. '90, p. 227), is 
repealed by implication by the act of March 
277 (L. ’99, p. 131) on the same subject: Com- 
missioners of King Co. v. Davies, 1 W., 290; 
and its title is broad enough to include sec- 


tions in the act providing for enlargement 
and consolidation of cities and towns: Id. 

rhe legislature by the act of March 27, 189, 
did not attempt to legalize incorporations 
under the former act, nor had they the 
power to do so: Town of Denver v. Spokane 
Falls, 7 W., 226, 233, citing In re Campbell, 
supra. 

The enactment of a void law with intent 
to legalize attempted incorporations, or em- 
powering them to re-incorporate, cannot be 
construed as a legislative recognition of 
such corporation: Town of Denver v. Spo- 
kane Falls, supra, cited in Abernethy v. 
Town, 9 W., 112, distinguished in Pullman v. 
Hungate, 8 W., 519. See notes to § 705 infra. 

$ 6 of the act of March 27, 1890 (L. ‘90, 
p. 135), providing for authorizing the re-in- 
corporation of void municipal incorpora- 
tions is void for the reason that it violates 
Art. II., § 28, subd. 6, and Art XI., § 10, of the 
constitution: Town of Denver v. Spokane 
Falls, supra. 
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The act of March 27, 1890, authorizing the dary may be determined by the vote of the 
consolidation of municipal incorporations, people within the limits of the proposed in- 
applies to cities under special churters, as corporation: Ferguson v. Snohomish, 8 W., 
well as to those under the general ee or- ` 
ation laws: State v. New Whatcom, akh The validity of the incorporation of a city 

The constitution and laws EA for cannot be questioned in an action against 
incorporation of cities and towns, do not it as a municipal corporation; nor can its 
confine the corporation to exact limits of corporate existence be attacked in a col- 
any pre-existing city or town, but the boun- lateral action: Id. 


@ 701. Proceedings to Incorporate. 


A petition shall first be presented to the board of county commissioners 
of such county, signed by at least sixty qualified electors of the county, resi- 
dents within the limits of such proposed corporation, which petition shall set 
forth and particularly describe the proposed boundaries of such corporation, 
and state the number of inhabitants therein as nearly as may be, and shall pray 
that the same may be incorporated under the provisions of this act. Such 
petition shall be presented at a regular or special meeting of such board, and 
ehall be published for at least two weeks before the time at which the same is 
to be presented, in some newspaper printed and published in such county, 
together with a notice stating the time of the meeting at which the same will 
be presented: Provided, That if the number of inhabitants contained within 
such proposed corporation shall be or exceed fifteen hundred, the chairman 
of the board of commissioners, if not in regular session, shall call a special 
session of the board within five days. When such petition is presented, the 
board of county commissioners shall hear the same, and may adjourn such 
hearing from time to time, not exceeding two months in all; and, on the final 
hearing, shall make such changes in the proposed boundaries as they may find 
to be proper, and shall establish and define such boundaries, and shall ascertain 
and determine how many inhabitants reside within such boundaries: Pro- 
vided, That any changes made by said board of county commissioners shall not 
include any territory outside the boundaries described in such petition. They 
shall then give notice of an election to be held in such proposed corporation 
for the purpose of determining whether the same shall become incorporated. 
Such notice shall particularly describe the boundaries so established, and shall 
state the name of such proposed corporation, and the number of inhabitants 
so ascertained to reside therein, and the same shall be published, for at least 
two weeks prior to such election, in a newspaper printed and published within 
such boundaries, or posted, for the same period, in at least four public places 
therein. Such notice shall require the voters to cast ballots, which shall 
contain the words “For incorporation,” or “Against incorporation,” or words 
equivalent thereto; and also the names of persons voted for to fill the various 
elective municipal offices prescribed by law for municipal corporations of the 
class to which such proposed corporation will belong. [L. 790, p. 131, § 2; 
1 H. C., § 494.] 


“This act”: See note to § 700. 


2 702. Election, How Conducted—Order Declaring Incorporation. 


Such election shall be conducted in accordance with the general election 
Jaws of the state, and no person shall be entitled to vote thereat unless he shall 
be a qualified elector of the county, and shall have resided within the limits of 
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such proposed corporation for at least thirty days next preceding such election. 
The board of county commissioners shall meet on the Monday next succeeding 
such election, and proceed to canvass the votes cast thereat; and if, upon such 
canvass, it appear that a majority of the votes cast are for incorporation, the 
board shall, by an order entered upon their minutes, declare such territory 
duly incorporated as a municipal incorporation of the class to which the same 
shall belong, under the name and style of the city (or town, as the case may be) 
of (naming it), and shal] declare the persons receiving, respectively, the 
highest number of votes for such several offices to be duly elected to such 
uftices. Said board shall cause a copy of such order, duly certified, to be filed in 
the office of the secretary of state; and from and after the date of such filing 
such incorporation shall be deemed complete, and such officers shall be entitled 
to enter immediately upon the duties of their respective offices, upon qualify- 
ing in accordance with law, and shall hold such offices, respectively, only until 
the next general municipal election to be held in such city or town, and until 
their successors are elect :d and qualified. [L. ’90, p. 133, § 3; 1 H. C., § 495.] 


2 703. Proceedings to Re-Incorporate. 


The city council or other legislative body of any city or town, organized 
or incorporated prior to the passage of this act, shall, upon receiving a petition 
therefor, signed by not less than one-fifth of the qualified electors of such city 
or town, as shown by the vote cast at the last municipal election held therein, 
submit to the electors of such city or town, at the next general or special 
election called for to be held therein, the question whether such city or town 
shall become organized under the general laws of the state relating to munici- 
pal corporations of the class to which such city or town may belong. Notice 
that such question shall be so submitted shall be given by publication in a 
newspaper printed or published in such city or town; or if there be no news- 
paper printed and published therein, by printing and posting the same in at 
least four public places therein, including the place or places where such elec- 
tion isto be held. Such notice shall be so published or posted for at least two 
weeks prior to such election, and shall also be made a part of the general 
election notice. Such notice shall distinctly state the proposition to be so 
submitted, and shall designate the class to which such corporation belongs, and 
shall invite the electors thereof to vote upon such proposition by placing upon 
their ballots the words “For reorganization,” or “Against reorganization,” or 
words equivalent thereto. The votes so cast shall be canvassed at the time and 
in the manner in which the other votes cast at such election are canvassed. 
If upon such canvass a majority of all the electors voting at such election shall 
be found to have voted for such reorganization, the said council or other 
legislative body shall, by an order entered upon their minutes, cause their 
clerk, or other officer performing the duties of clerk, to make and transmit 
to the secretary of state a certified abstract of such vote, which abstract shall 
show the whole number of electors voting at such election, the number of 
votes cast for reorganization, and the number of votes against reorganizatiun. 
Said council or other legislative body shall immediately thereafter call a 
special election for the election of officers required by law to be elected in 
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corporations of the class to which such city or town shall belong, which 
election shall be held within six weeks thereafter. Such election shall be held 
in all respects in the manner prescribed, or that may hereafter be prescribed, 
by law for municipal] elections in corporations of such class, and shall be 
canvassed by the council or other legislative body calling the same, who shall 
immediately declare the result thereof, and cause the same to be entered upon 
their journal. From and after the date of such entry, such corporation shall 
be deemed to be organized under such general laws, under the name and style 
of the city (or town, as the case may be) of (naming it), with the powers 
conferred, or that may hereafter be conferred, by law upon municipal corpora- 
tions of the class to which the same may belong; and the officers elected at 
such election shall be entitled immediately to enter upon the duties of their 
respective offices, upon qualifving in accordance with law, and shall hold such 
offices, respectively, only until the next general municipal election to be held 
in such city or town, and until their successors are elected and qualified. [L. 
90, p. 133, § 4; 1 H. C., § 496.] 


“This act”: See note to § 700. section: Town of Medical Lake v. Smith, 
A street assessment levied by a town 7 W., 19%; Town of Medical Lake v. Landis, 
which was illegally incorporated cannot be 7 W., 615. 
validated by re-incorporation under this 


@ 704. Effect of Re-Incorporation. 


Any city or town organized under the provisions of the last preceding 
section shall, for all purposes, be deemed and taken to he in law the identical 
corporation theretofore incorporated and existing, and such reorganization 
shall in no wise affect or impair the title to any property owned or held by such 
corporation, or in trust therefor, or any debts, demands, liabilities, or obliga- 
tions existing in favor of or against such corporation, or any proceeding then 
pending; nor shall the same operate to repeal or affect, in any manner, any 
ordinance theretofore passed or adopted and remaining unrepealed, or to 
discharge any person from any liability, civil or criminal, then existing, for any 
violation of such ordinance; but such ordinances, so far as the same are not in 
conflict with such general laws, shall be and remain in force until repealed or 
amended by competent authority: Provided, That proceedings theretofore 
commenced shall, after such reorganization, be conducted in accordance with 
the provisions of such general laws. [L. 90, p. 135, § 5; 1 H. C., § 497.] 


¢ 705. Validation of Attempted Incorporations. 


The incorporation of all cities and towns in this state heretofore had or 
attempted under sections one, two and three of an act entitled “An act pro- 
viding for the organization, classification, incorporation and government of 
municipal corporations,and declaring an emergency,” approved March twenty- 
fourth, eighteen hundred and ninty, and the re-incorporation of all cities and 
towns in this state heretofore had or attempted under sections one, four and 
five of said act, under which attempted incorporation or re-incorporation an 
organized government has been maintained since the date thereof, is hereby 
for all purposes declared legal and valid, and such cities and towns are hereby 
declared duly incorporated. And all contracts and obligations heretofore 
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made, entered into or incurred by any such city or town so incorporated or re- 
incorporated are hereby declared legal and valid and of full force and effect. 


[Cf. L. 790, p. 135, § 6; 1 H. C., § 498; 


See notes to § 700 supra. 

This section is constitutional and sufficient 
to validate a de facto town which had at- 
tempted to incorporate under the void act 
of Feb. 2, 1888, and again re-incorporate 
under the act of March 27, 1890: Pullman v. 
Hungate, 8 W., 519; State v. Centralia, 8 W., 
64; State v. Berry, 13 W., 708. 

Under this section, legalizing re-incorpor- 
ation and validating contracts of such town, 
a contract to pay the bondsmen of a con- 
tractor for finishing the grade of a street, 
which the contractor had failed to complete 
under contract providing for payment at 
expense of abutting property owners, is a 
binding obligation: Abernethy v. Medical 
Lake, 9 W., 112; affirmed in State v. Berry, 


supra. 

Section 6 (L. ’90, p. 135), authorizing re-in- 
corporation of void municipal incorpora- 
tions, is void for the reason that it violates 
the constitutional prohibition against creat- 
ing municipal corporations by special laws: 
Town of Denver v. Spokane Falls, 7 W., 226. 


L. 93, p. 183, $ 1.] 


debtedness by a duly organized municipal 
corporation subsequently incorporated with- 
in the same territory under a statute pro- 
viding for the re-incorporation of such 
towns and legalizing contracts and obliga- 
tions theretofore made or entered into by 
such void corporations: State v. Winter, 
15 W., 407. 

It is competent for the legislature to direct 
the payment by a municipal corporation of 
a claim that the law does not recognize asa 
legal obligation, and to ratify any act which 
it could have authorized to be done: State 
v. Winter, 15 W., 407. 

An ordinance providing for the surrender 
to, and filing with, the mayor and clerk of a 
town of certain warrants issued by the town 
under a void incorporation thereof and di- 
recting the issuance of new warrants by 
such officers is not a delegation to them of 
power belonging to the council, when the 
ordinance itself shows that the council had 
audited and allowed such warrants by ex- 
pressly recognizing the validity of the 


Indebtedness incurred by a void municipal claims upon which they were issued: Id. 


organization may be assumed as a valid in- 


¢ 706. Effect Upon Corporate Indebtedness. 


When so incorporated, the debts due from such town, village, or city, to 
any person, firm, or corporation, may be assumed and paid by the municipal 
authorities of such town, village, or city; and all debts due to such town, 
village, or city, from any person, firm, or corporation, shall be deemed ratified, 
and may be collected in the same manner and in all respects as though such 
original incorporation were valid. [L. 90, p. 136, § 7; 1H. C., § 499.] 


¢ 707. Duty of Outgoing Officers. 

As soon as the officers elected under the provisions of either section 702 
or section 703 shall have qualified in accordance with law, all persons, if any, 
then in possession of the offices of such corporation shall immediately quit and 
surrender up the possession of such offices, and shall deliver to the officers 
elected all moneys, books, papers, or other things in their official custody, 
and all property of such corporation in their hands, notwithstanding that the 
terms of office for which they were respectively elected or appointed may not 
then have expired; and all officers, boards, and persons holding any property 
in trust for any public use, the administration of which use is vested by such 
general laws in such corporation, or in any of its officers, shall, upon demand 
from such corporation or such officers, convey such property to such corpora- 
tion or such officers, by good and sufficient deeds of conveyance, in trust for 
such public use. [L. 790, p. 136, § 8; 1 H. C., § 500. ] 


3 708. Boundaries, How Altered—Annexation—Election. 

The boundaries of any municipal corporation may be altered and new 
territory included therein, after proceedings had as required in this section. 
The council, or other legislative body of such corporation, shall, upon receiv- 
ing a petition therefor, signed by not less than one-fifth of the qualified 
electors thereof, as shown by the vote cast at the last municipal election held 
therein, submit to the electors of such corporation, and to the electors residing 
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in the territory proposed by such petition to be annexed to such corporation, 
the question whether such territory shall be annexed to such corporation and 
become a part thereof. Such question shall be submitted at a special election 
to be held for that purpose, and such legislative body shall give notice thereof, 
by publication in a newspaper printed and published in such corporation, and 
also in a newspaper printed and published outside of such corporation, and in 
the county in which such territory so proposed to be annexed is situated, in 
both cases for a period of four weeks prior to such election. Such notice shall 
distinctly state the proposition to be so submitted, and shall designate specific- 
ally the boundaries of the territory so proposed to be annexed; and the electors 
shall be invited thereby to vote upon such proposition, by placing upon their 
ballots the words “For annexation,” or “Against annexation,” or words equiva- 
lent thereto. Such legislative body shall also designate the place or places 
at which the polls will be opened in such territory so proposed to be annexed, 
which place or places shall be that or those usually used for that purpose within 
such territory, if any such there be. Such legislative body shall also appoint 
and designate in such notice the names of the officers of election. Such legis- 
lative body shall meet on the Monday next succeeding the day of such election, 
and proceed to canvass the votes cast thereat. The votes cast in such territory 
so proposed to be annexed shall be canvassed separately, and if it shall appear 
upon such canvass that a majority of all the votes cast in such territory and a 
majority of all the votes cast in such corporation shall be for annexation, such 
legislative body shall, by an order entered upon their minutes, cause their 
clerk, or other officer performing the duties of clerk, to make and transmit to 
the secretary of state a certified abstract of such vote, which abstract shall show 
the whole number of electors voting in such territory, the whole number of 
electors voting in such corporation, the number of votes cast in each for 
annexation, and the number of votes cast in each against annexation. From 
and after the date of the filing of such abstract such annexation shall be 
deemed complete, and thereafter such territory shall be and remain a part of 
such corporation: Provided, That no property within such territory so an- 
nexed shall ever be taxed to pay any portion of any indebtedness of such 
corporation contracted prior to or existing at the date of such annexation. 
If the territory so proposed to be annexed consists in whole or in part of any 
municipal corporation or part thereof, such territory shall not be annexed 
under the provisions of this section: Provided, That such territory does not 
contain a population exceeding two thousand. [Cf. L. 790, pp. 227-232; L. 
90, p. 136, § 9; 1 H. C., § 501.) 


Under Art. XI., § 10, of the constitution no 
authority is given such city to extend its 
boundaries by amendment of its charter; 
resort must be had to this section for au- 
thority to extend the limits of any munici- 
pal body, however incorporated: State v. 
Warren, 4 W., 778. 

Participation in annexation proceedings 
whereby one’s land has been included with- 
in the corporate limits of a city, with three 
years’ acquiescence in the jurisdiction of 
the city over the same, will estop such per- 


son from questioning the validity of annex- 
ation proceedings when raised collaterally 
upon irregularities and informalities not af- 
fecting the jurisdiction in the proceedings 
for annexation: Kuhn v. Port Townsend, 
12 W., 60, citing State v. Warren, 4 W., 773. 

When the boundaries of a city have been 
extended it has power to improve a high- 
way falling within its limits which had been 
opened as a county road: Vancouver v. 
Wintler, 8 W., 378. 
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%@ 709. Consolidation—Election—Effect Upon Indebtedness. 


Two or more contiguous municipal corporations may become consolidated 
into one corporation after proceedings had as required in this section. The 
council, or other legislative body of either of such corporations, shall, upon 
receiving a petition therefor, signed by not less than one-fifth of the qualified 
electors of each of such corporations, as shown by the votes cast at the last 
municipal election held in each of such corporations, submit to the electors of 
each of such corporations the question whether such corporations shall become 
consolidated into one corporation. Such legislative bodies shall designate a 
day upon which a special election shall be held in each of such corporations, to 
determine whether such consolidation shall be effected, and shall give written 
notice thereof to the council or other legislative body of each of the other of 
such corporations, which notice shall designate the name of a [the] proposed 
new corporation. It shall thereupon be the duty of such legislative body of 
each of the corporations so proposed to be consolidated to give notice of such 
election, by publication in a newspaper printed and published in such corpora- 
tion, for a period of four weeks prior to such election. Such notice shall d's- 
tinctly state the proposition to be so submitted, the name of the corporations 
so proposed to be consolidated, the name of the proposed new corporation, 
and the class to which such proposed new corporation will belong, and shall 
invite the electors to vote upon such proposition by placing upon their ballots 
the words “For consolidation,” or “Against consolidation,” or words equiva- 
lent thereto. The legislative bodies of each of such corporations shall mect 
in joint convention at the usual place of meeting of the legislative body of that 
one of the corporations having the largest population, as shown by the last 
state census, on the Monday next succeeding the day of such election, and 
proceed to canvass the votes cast thereat. The votes cast in each of such 
corporations shall be canvassed separately; and if it shall appear upon such 
canvass that a majority of the votes cast in each of such corporations shall be 
for consolidation, such joint convention, by an order entered upon their min- 
utes, shall cause the clerk, or other officer performing the duties of clerk, of 
the legislative body, at whose place of meeting such joint convention was held, 
to make a certified abstract of such vote; which abstract shall show the whole 
number of electors voting at such election in each of such corporations, the 
number of votes cast in each for consolidation, and the number of votes cast 
in each against consolidation. Such abstract shall be recorded upon the min- 
utes of the legislative body of each of such corporations; and immediately 
upon the record[ing] thereof, it shall be the duty of the clerk, or other officer 
performing the duties of the clerk, of each such legislative bodies, to transmit 
to the secretary of state a certified copy of such abstract. Immediately after 
such filing, the legislative body of that one of such corporations having the 
greatest population, as shown by the last state census, shall call a special elec- 
tion, to be held in such new corporation, for the election of the officers re- 
quired by law to be elected in corporations of the class to which such new cor- 
poration shall belong; which election shall be held within six months there- 
after. Such election shall be called and conducted in all respects in the 
manner prescribed, or that may hereafter be prescribed, by law for municipal 
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elections in corporations of such class, and shall be canvassed by the legislative 
body so calling the same, who shall immediately declare the result thereof, and 
cause the same to be entered upon their journal. From and after the date of 
such entry, such corporations shall be deemed to be consolidated into one 
corporation under the name and style of the city (or town, as the case may be) 
of (naming it), with the powers conferred, or that may hereafter be 
conferred, by law upon municipal corporations of the class to which the same 
shall so belong, and the officers elected at such election shall be entitled imme- 
diately to enter upon the duties of their respective offices, upon qualifying in 
accordance with law, and shall hold such offices, respectively, only until the 
next general municipal election to be held in such city or town, and until their 
successors are elected and qualified. All the provisions of sections 704 and 
705 shall apply to such corporation, and to the officers thereof: Provided, 
That no property within either of the former corporations so consolidated 
shall ever be taxed to pay any portion of any indebtedness of either of the other 
of such former corporations, contracted prior to or existing at the date of 
such consolidation. [L. 790, p. 138, § 10; 1 H. C., § 502. ] 


one and one-half per cent. of the taxable 
roperty within its limits, without a popu- 
ar vote: DeMattos v. New Whatcom, 4 W., 


See supra notes to §§ 700, 708 and 705. 

See infra § 1214 et seq., legalizing indebted- 
ness in cases of consolidation. 

See infra § 1801, election for validation of 


debt, vote how taken. 

The act of March 27, 1890, does not contra- 
vene the constitution (Art X1., § 10) requir- 
ing the legislature to provide by general 
laws for the incorporation, organization and 
classification of cities and towns in propor- 
on to population: State v. New Whatcom, 


The consolidation of two cities being legal- 
ly effected the result is a new incorpora- 
tion. The consolidation destroys the exist- 
ence of both the old cities for every cor- 
porate purpose, and they can no longer 
contract, sue, or be sued: DeMattos v. New 
Whatcom, 4 W., 127, 130; State v. New What- 
com, 3 W.. 7. 

If two cities have legally consolidated, the 
new corporation takes the property and as- 
sumes the lawful debts of the former cor- 
porations, and has authority to issue {ts 
bonds to pay the debts thus assumed up to 


The indebtedness of a city in excess of one 
and one-half per cent. cannot be assumed 
on consolidation with another city, by the 
new corporation, resulting from consolida- 
tion, and a submission to the voters on the 
question of validating the excess should be 
to all the voters in the new corporation: 
DeMattos v. New Whatcom, supra. 

Charging the indebtedness of each of the 
former cities to the property within its Hm- 
its is a regulation in accordance with equity 
and justice, and not unconstitutional: De- 
Mattos v. New Whatcom, supra. 

Where a consolidation of two cities has 
been effected under the provisions of § 704 
and this section, such consolidated city may 
be required to set apart from its current 
revenues a sufficient amount to liquidate 
certain warrants issued against a particular 
fund of one of the former corporations: 
Potter v. Black, 15 W., 186. 


CHAPTER II. 


OF CLASSIFICATION OF CITIES AND TOWNS. 


2714. How Classified. 


Municipal corporations are divided into cities and towns; cities are 
divided into three classes: first, second, and third. [L. 790, p. 140, $ 11; 1 


H. C., § 503.] 


2715. Classification, How Determined. 
Existing corporations organized as cities of the first class shall remain 


such, and the classes of those which may be or may become cities of the first 
class shall be determined as follows: Those which on the first day of the 
month of January last had, and those which hereafter on the first day of the 
month of January in any year have, according to an official report or abstract 
of the then next preceding federal or state census, more than twenty thousand 
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inhabitants shall constitute the first class, and shall be organized and governed 
under the laws relating to cities authorized to frame and adopt their own 
charters; those which on the first day of the month of January last had, and 
those which hereafter on the first day of the month of January in any year 
have, when ascertained in the same way, more than ten thousand and less than 
twenty thousand inhabitants shall constitute the second class; and those 
which on the first day of the month of January last had, and those which 
hereafter on the first day of the month of January in any year have, when 
ascertained in the same way, more than fifteen hundred and less than ten 
thousand inhabitants shall constitute the third class. [L. 90, p. 140, § 12; 
1H.C., § 504. ] 


A city organized by special charter, con- the whole subject of which the special stat- 
taining more than fifteen hundred inhabit- ute treats in part, although the general 
ants by last federal census, is not a city of statute contains words ee pees all acts 
the “third class” according to the act of and parts of acts in conflict with its provis- 
March 27, 1890, p. 131, unless such city has ions. Such subsequent general legislation 
reorganized under the peowerons of said must be clearly applicable to the charter in 
act: Rhode v. Seavey, 4 W.. 91. order to modify or abrogate its provisions: 

A special act incorporating a municipal- Tacoma L. Co. v. Pierce Co., 1 W., 482; com- 
ity, and conferring upon it unusual powers pare Rhode v. Seavey, 4 W., 91; Port Towns- 
and duties, is not impliedly repealed by a end v. Sheehan, 6 W., 220. 
subsequent general statute treating at large 


2716. Towns Defined. 


All corporations organized under this act, and containing not more than 
fifteen hundred nor less than three hundred inhabitants on the first day of 
the month of January last, shall be known as towns, and shall remain such 
until they become cities of the third class. [L. 790, p. 141, § 13; 1 H. C., 
g 505.] 


“This act”: See note to § 700. 


3 717. Advancement Into Classes. 


A city of the second class shall not be advanced to the first class until it 
attains a population of twenty thousand inhabitants. A city of the third class 
ehall not be advanced to the second class until it attains a population of ten 
thousand. A town shall not be advanced to a city of the third class until it 
attains a population of fifteen hundred inhabitants. [L. ’90, p. 141, § 14; 1 
H.C. § 506.] 


See infra § 723 et seq., proceedings to obtain. 


@ 718. Rights and Privileges—Restrictions Upon Area. 

Municipal corporations now or hereafter organized are bodies politic and 
corporate under the name of the city of , or the town of , as the 
case may be, and as such may sue and be sued, contract or be contracted with, 
acquire, hold, possess, and dispose of property, subject to the restrictions con- 
tained in other chapters of this act, have a common seal, and change or alter 
the same at pleasure, and exercise such other powers, and have such other 
privileges, as are conferred by this title: Provided, That not more than one 
square mile in the area shall be included within the corporate limits of munici- 
pal corporations of the fourth class, nor shall more than twenty acres of un- 
platted land belonging to any one person be taken within the corporate limits 
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of municipal corporations of the fourth class, without the consent of the owner 
of such unplatted land. [L.’90, p. 141, § 15; 1 H. C., § 507.] 


The term ‘‘incorporated cities” as used in 
the appeal act of 1891 (2 Hill's Code, § 1408), 
applies to all municipal incorporations, and 
“towns” are accordingly not required to file 
bonds upon appeal: Town of Elma v. Car- 
ney, 4 418. 

The same general powers are granted to 
cities and towns of the third and fourth 
class as to cities of the second class, but 
many powers are granted to larger cities 
which are not granted to iy ala ones: Wil- 
son v. Byers, 5 W Am. St. Rep., 858. 
In determining the powers of a municipal 
corporation under the act of March 27, 1890, 


The validity of the incorporation of a city 
cannot be questioned in an action brought 
against it as a municipal corporation; nor 
can its corporate existence be attacked in a 
collateral action: Ferguson v. Snohomish, 


A ‘private citizen cannot, in an action to 
restrain the collection of taxes, question the 
right of a municipal corporation to exercise 
the authority, powers and functions of an 
incorporated city; this can be done only ina 
direct proceeding prosecuted by the proper 
officers of the state: 
end, 12 W., 606. 


Kuhn v. Port Towns- 


all the provisions of the act must be con- 
strued together: Id. 308. 


CHAPTER III. 
OF ADVANCEMENT OF CITIES AND TOWNS. 


l 723. Petition for—Election. 


When a petition by one hundred freeholders of a town, or two hundred 
freeholders of a city of the third class, is presented to the council of the cor- 
poration in which the signers reside, setting forth that they desire such town 
to be advanced to a city of the third class, or such city of the third class to 
a city of the second class, and that they have the population requisite for such 
advancement, the council shall cause notice to be given by the mayor, as in 
other cases, that at the next annual election for officers of such city or town the 
electors may vote for or against the advancement, the ballots to contain the 
words “For advancement,” or the words “Against advancement.” [L. 790, 
p. 141, § 16; 1 H. C., § 508.] 


See supra § 717, restrictions upon. 


@ 724. Votes to be Certified. 
The clerks and judges of such election shall] forthwith certify in duplicate 
to the clerk of the corporation the whole number of votes given at such elec- 


tion, the number given for such advancement, and the number against it. [L. 
90, p. 142, § 17; 1 H. C., § 509.] 


l 725. Census Taken When Advancement Prevails. 


If a majority of the votes is in favor of the advancement, and the corpora- 
tion, according to the last preceding federal or state census, had not the 
requisite population, the council shall forthwith cause a census to be taken by 


one or more suitable persons of all the inhabitants of such city or town; in 
which census the full name of each person shall be plainly written, and the 


names alphabetically arranged and regularly numbered in one complete series; 
which census shal] be verified before an officer authorized to administer oaths. 
and filed with the clerk of the corporation. [L. 790, p. 142, § 18; 1 H. C., 
§ 510.] 


3 726. Proceedings Stayed, When. 


The clerk shall lay the certificate of election and census before the council 
at its next regular meeting after the same shall have been filed in his office, and 
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if it appear that all the votes cast for the advancement are not a majority of 
the votes cast at the election, or that the corporation does not contain the 
requisite population to be advanced, no further proceedings shall be had on 
that petition; but this shall not bar any new proceedings for such purpose. 
[L. 790, p. 142, § 19; 1 H. C., § 511.] 


@ 727. Resolution to be Certified to Commissioners. 

If a majority of votes is in favor of such advancement, and the corpora- 
tion, according to the state census, or the census taken by order of the council, 
contains the requisite number of inhabitants, the council shall thereupon, by 
resolution, declare that the inhabitants of the corporation have decided on 
such advancement, and direct the clerk to certify the resolution to the clerk of 
the board of county commissioners. [L. ’90, p. 142, § 20; 1 H. C., § 512.] 


¢ 728. Becomes City, When—Notice of. 

It shall be the duty of the said board to cause a record of such action to be 
made, and when the clerk of said board shall make the record, he shall certify 
and forward to the secretary of state a transcript of the same, whereupon such 
corporation shall be a city of the third, second, or first class, as the case may be, 
to be organized and governed under the provisions of this act; and when the 
corporation is actually organized by the election and qualification of its officers, 
notice of its existence as such shall be taken in all judicial proceedings. [L. 
790, p. 142, § 21; 1 H.C., § 513.] 


“This act”: See note to § 700. 


@ 729. New Corporation to Elect Officers, When. 

The first election of officers of the new corporation shall be at the first 
annual municipal election after such proceedings, and the officers of the old 
corporation shall remain in office until the officers of the new corporation are 
elected and qualified; and the ordinances, by-laws, and resolutions adopted 
by the old corporation shall, as far as consistent with the provisions of th's 
act, continue in force until repealed by the council of the new corporation; 
and the council and officers of the old corporation shall, upon demand, after 
the expiration of their term of office, deliver to the proper officers of the new 
corporation all books of record, documents, and papers in their possession 
belonging to the old corporation. [L. ’90, p. 143, § 22; 1H.C., § 514.] 


“This act”: See note to $ 700. 


CHAPTER IV. 
OF CITIES OF THE FIRST CLASS. 


¢ 734. Organization and Government. 

Cities of the first class shall be organized and governed according to the 
law providing for the government of cities having a population of twenty 
thousand or more inhabitants, in accordance with section ten, article eleven, 
of the constitution of this state. [L. ’90, p. 143, § 23; 1 H. C., § 515.] 
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The remainder of this chapter, down to against special legislation, incorporating 
and including § 742, consists of the act of cities and towns, is prospective in its opera- 
March 24, 1890, relating to the charters of tion, and does not affect existing special 
cities of twenty thousand inhabitants and charters: Tacoma Land Co. v. Pierce Co., 
upwards. 1 W., 482. 

The prohibition of the state constitution 


3 735. May Frame Charter for Its Own Government. 


Any city or town now having, or which may hereafter have, a population 
of twenty thousand or more inhabitants may frame a charter for its own gov- 
ernment. [L.’90, p. 215,§ 1; 1H.C., § 516.] 


See infra § 763 et seq., amendments to to frame its charter, etc., such city is au- 
charter. thorized to include in its charter tne means 

The salary of elective officers must be pro- of enforcing the collection of its taxes by 
vided for tn the charter itself. and cannot be sale and conveyance of the property, and to 
re-delegated by the charter framers to the provide that such tax deeds should be prima 
legislative bodies of cities authorized to facie evidence of the regularity of the prior 
frame their own charters: Tayor v. Taco- proceedings and of the recitals in the deed, 
ma, 8 W.. 174. and the state courts will give force to such 

Under the constitution and statutory pro- provisions: Howe v. Barto, 12 W., 627. 
visions giving a city of the first class power 


¢ 736. Enumerating Inhabitante—Evidence as to City’s Population. 


The legislative authority of any such city now incorporated, or which may 
hereafter be incorporated under the laws of this state, may, by ordinance, 
provide for the appointment, by the mayor thereof, of such number of persons 
as shall be designated in such ordinance, to make an enumeration of all persons 
residing in the corporate limits of such city. The persons so appointed shall, 
before entering upon their duties, take an oath for the faithful performance 
thereof, and shall, within five days after their appointment, proceed, within 
their respective districts, to make an enumeration of all persons residing 
therein, with their names and places of residence, and immediately upon the 
completion of such enumeration, shall make return thereof, upon oath, to the 
legislative authority of said city, who shall, at their next meeting, or as soon 
thereafter as practicable, canvass and certify the same, and if it shall appear 
that the whole number of persons residing within the corporate limits of such 
city is twenty thousand or more, the mayor and clerk shall certify, under the 
corporate seal of said city, the number so ascertained, to the secretary of the 
state, who shall file the same in his office, and when so filed such certificate 
thall be conclusive evidence of the population of said city. [L. ’90, p. 216, § 2; 
1 H. C., § 517.] 


2737. Formation of Charter. 


If it shall appear by such certificate that the population of such city is 
twenty thousand or more, the legislative authority thereof shall, within twenty 
days after the filing of such certificate, provide by ordinance for an election 
to be held therein for the purpose of electing fifteen freeholders, who shall 
have been residents of said city for the period of at least two years preceding 
their election, and qualified electors, for the purpose of framing a charter for 
such city. It shall be the duty of the persons so elected to convene within ten 
days after their election and frame a charter for such city, and within thirty 
days thereafter they, or a majority of their number, shall submit such charter 
to the legislative authority of such city, who shall, within five days thereafter, 
cause the same to be published in two daily newspapers published in said city, 
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for thirty days, and upon the affidavit of the publisher of each of said papers 
being filed with the clerk of said city, that the said proposed charter has been 
published in full in said papers as above provided, which affidavit shall be 
made immediately after the last publication of such proposed charter, the 
legislative authority of such city shall, within five days thereafter, provide for 
the submission thereof to the qualified voters of said city, and shall, for that 
purpose, give at least ten days’ notice in each election district of said city, by 
publishing such notice in two daily newspapers published in said city, and by 
causing the same to be posted at each polling place in the several election dis- 
tricts thereof, of an election, which notice sliall specify the object for which 
said election is called. Said election shall be governed by the laws regulating 
and controlling elections in said city. The form of ballot at such election 
shall be, “For the proposed charter,” “Against the proposed charter.” In 
submitting such proposed charter, or amendments thereto, any alternate 
article or proposition may be presented for the choice of the voters of such 
city, and may be voted on separately without prejudice to others. In submit- 
ting such amendment, article, or proposition, the form of ballot shall be, “For 
Article No. of the charter,” “Against article No. of the charter.” 
[L. 790, p. 216, § 3; 1 H. C., § 518.] 


The vote necessary for ratification is a 
majority of those voting on the proposed 
amendment; and cannot be construed as 
meaning a majority of all the votes that 
may be cast at such election, upon other 
measures or candidates: State v. Denny, 
4 W., 135 

See infra § 78 et seq., revision, etc., of 
charter, proceedings to effect. 

Under the provisions of Art. XI., § 10, of 
the Const., permitting cities to frame a 
charter and make amendments thereto, the 
clause “‘such charter, etc., submitted, etc., 


to the electors thereof at a general election 
after notice of said submission published as 
above specified,” requires publication of the 
amendment for thirty days in two news- 

apers: Wade v. Tacoma, 4 W., 83, cited in 

tute v. Denny, 4 W., 136. 

Under this section, the action of the city 
clerk in affixing numbers to the amendment, 
both in the notice and on the ballots, is a 
sufficient compliance with the law, although 
the city council may have failed to number 
the proposed amendment: Pierce v. City 
Clerk of Spokane, 7 W., 132. 


3 738. Returns—Certificate of Election—Charter-Book. 

The officers conducting such election shall make returns thereof within 
the time and in the manner provided by the election laws of such city, and 
the vote thereof shall be canvassed and the result declared as provided 
by such laws; and if upon such canvass it shall be found that a majority of 
the votes so cast at such election were cast in favor of the ratification of such 
charter, the same shall become the organic law of said city, and shall supersede 
any existing charter, and all amendments thereto, and all special laws incon- 
sistent therewith, when authenticated, recorded, and attested as hereinafter 
provided. The mayor of said city shall thereupon attach to said charter a 
certificate in substance as follows:— 


I, , mayor of the city of , do hereby certify that, in accordance with 
the terms and provisions of section ten of article eleven of the constitution, 
and of chapter of the laws of said state, the of the city of , duly 
caused a election to be held on the day of , 18—, for the 
purpose of electing ‘fifteeen frecholders to prepare a charter for the city of 
; that due notice of such election was given in the manner provided by 
law; that on the day of , 18—, said election was held, and the votes 
cast thereat were duly canvassed by the legislative authority of said city, and 
the following named persons were declared duly elected to prepare and propose 
a charter for said city, to wit: . That thereafter, to wit, on the day 
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oi , 18—, said board of frecholders duly returned a proposed charter for 
the city of , signed by the following members thereof, to wit: . That 
thereafter such proposed charter was duly published in two daily newspapers 
in said city and of gencral circulation therein, to wit: For a period of —— 
days, said publication in each of said papers, commencing on the day 
of , 18—. That thereafter, on the ——day of , 18—, at a 
election, duly called by the legislative authority of said city, the proposed 
charter was submitted to the qualified electors thereof, and the returns of such 
election were duly canvassed by the legislative authority thereof, at a meeting 
held on the day of ——, 18—, and the result of said election was found to 
be as follows: For said proposed charter, votes; against said proposed 
charter, votes. Majority for said proposed charter, votes. Where- 
upon, the said charter was declared duly ratified by a majority of the qualified 
electors voting at said election. And I further certify that the foregoing is a 
full, true, and complete copy of the proposed charter so voted upon and 
ratified as aforesaid. 

In testimony whereof, I hereunto set my hand and affix the corporate 


seal of said city, at my office, this day of , 18—. 
Attest: a ; 
——, Mayor of the City of ——. 
Clerk of the City of ——. [Corporate Seal.] 


Such charter shall immediately thereafter be recorded by the clerk of said 
city in a book to be provided and kept for that purpose, and known as the 
charter book of the city of , and when so recorded shall be attested by 
the clerk and mayor of said city, under the corporate seal thereof, and there- 
after any and all amendments to said charter shall be in like manner recorded 
and attested, and when so recorded and attested, all courts in this state shall 
take judicial notice of said charter and all amendments thereto. [T. 790, p. 
217, § 4; 1 H. C., § 519.] 


¢ 739. Powers Enumerated. 


Any such city shall have power,— 

1. To provide for general and special elections, for questions to be voted 
upon, and for the election of officers; 

2. To provide for levying and collecting taxes on real and personal property 
for its corporate uses and purposes, and to provide for the payment of the debts 
and expenses of the corporation; 

3. To control the finances and property of the corporation, and to acquire, 
by purchase or otherwise, such lands and other property as may be necessary 
for any of the corporate uses provided for by its charter, and to dispose of any 
such property as the interests of the corporation may, from time to time, 
require; 

4. To borrow money for corporate purposes on the credit of the corporation, 
and to issue negotiable bonds therefor, on such conditions and in such manner 
as shall be prescribed in its charter; but no city shall, in any manner or for 
any purpose, become indebted to an amount in the aggregate to exceed ten 
per centum of the value of the taxable property therein, to be ascertained by 
the last assessment for city purposes previous to the incurring of such indebt- 
edness; . 
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5. To issue bonds in place of or to supply means to meet maturing bonds or 
other indebtedness, or for the consolidation or funding of the same; 

6. To purchase or appropriate private property within or without its cor- 
porate limits, for its corporate uses, upon making just compensation to the 
owners thereof, and to institute and mantain such proceedings as may be 
authorized by the general laws of the state for the appropriation of private 
property for public use; 

7. To lay out, establish, open, alter, widen, extend, grade, pave, plank, 
establish grades, or otherwise improve streets, alleys, avenues, sidewalks, 
wharves, parks, and other public grounds, and to regulate and control the use 
thereof, and to vacate the same, and to authorize or prohibit the use of elec- 
tricity at, in, or upon any of said streets, or for other purposes, and to prescribe 
the terms and conditions upon which the same may be so used, and to regulate 
the use thereof; 

8. To change the grade of any street, highway, or alley within its corporate 
limits, and to provide for the payment of damages to any abutting owner or 
owners who shall have built or made other improvements upon such street. 
highway, or alley at any point opposite to the point where such change shall 
be made with reference to the grade of such street, highway, or alley as the 
same existed prior to such change; 

9. To authorize or prohibit the locating and constructing of any railroad 
or street railroad in any street, alley, or public place in such city, and to pre- 
scribe the terms and conditions upon which any such railroad or street railroad 
shall be located or constructed; to provide for the alteration, change of grade, 
or removal thereof; to regulate the moving and operation of railroad and 
street railroad trains, cars, and locomotives within the corporate limits of said 
city; and to provide by ordinance for the protection of all persons and prop- 

erty against injury in the use of such railroads or street railroads; 
= 10. To provide for making local improvements, and to levy and collect 
special assessments on property benefited thereby, and for paying for the same 
or any portion thereof; 

11. To acquire, by purchase or otherwise, lands for public parks within or 
without the limits of such city, and to improve the same; 

12. To construct and keep in repair bridges, viaducts, and tunnels, and to 
regulate the use thereof; 

13. To determine what work shall be done or improvements made at the 
expense, in whole or in part, of the owners of the adjoining, contiguous, or 
proximate property, or others specially benefited thereby, and to provide for 
the manner of making and collecting assessments therefor; 

14. To provide for erecting, purchasing, or otherwise acquiring water works, 
within or without the corporate limits of said city, to supply said city and its 
inhabitants with water, or to authorize the construction of same by others 
when deemed for the best interests of such city and its inhabitants, and to 
regulate and control the use and price of the water so supplied; 


15. To provide for lighting the streets and all public places, and for furnish- 
ing the inhabitants thereof with gas or other lights, and to erect, or otherwise 
acquire, and to maintain the same, or to authorize the erection and mainten- 
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ance of such works as may be necessary and convenient therefor, and to regu- 
late and control the use thereof; 

16. To establish and regulate markets, and to provide for the weighing, 
measuring, and inspection of all articles of food and drink offered for sale 
thereat, or at any other place within its limits, by proper penalties, and to 
enforce the keeping of proper legal weights and measures by all venders in 
such city, and to provide for the inspection thereof; 

17. To erect and establish hospitals and pest houses, and to control and 
regulate the same; 

18. To erect and establish work houses and jails, and to control and regu- 
late the same, and to provide for the working of prisoners confined therein; 


19. To provide for establishing and maintaining reform schools for juvenile 
offenders; 

20. To provide for the establishment and maintenance of public libraries, 
and to appropriate, annually, such per centum of all moneys collected for fines, 
penalties, and licenses as shall be prescribed by its charter, for the support of 
a city library, which shall, under such regulations as shall be prescribed by 
ordinance, be open for use by the public; 

21. To regulate the burial of the dead, and to establish and regulate ceme- 
teries within or without the corporate limits, and to acquire land therefor by 
purchase or otherwise; to cause cemeteries to be removed beyond the limits 
of the corporation, and to prohibit their establishment within two miles of 
the boundaries thereof; 

22. To direct the location and construction of all buildings in which any 
trade or occupation offensive to the senses or deleterious to public health or 
safety shall be carried on, and to regulate the management thereof; and to 
prohibit the erection or maintenance of such buildings or structures, or the 
carrying on of such trades or occupation within the limits of such corporation, 
or within the distance of two miles beyond the boundaries thereof; 


23. To provide for the prevention and extinguishment of fires, and to regu- 
late or prohibit the transportation, keeping, or storage of all combustible or 
explosive materials within its corporate limits, and to regulate and restrain the 
use of fireworks; 

24. To establish fire limits and to make all such regulations for the erec- 
tion and maintenance of buildings or other structures within its corporate 
limits as the safety of persons or property may require, and to cause all such 
buildings and places as may from any cause be in a dangerous state to be put in 
safe condition; 

25. To regulate the manner in which stone, brick, and other buildings, 
party walls, and partition fences shall be constructed and maintained; 

26. To deepen, widen, dock, cover, wall, alter, or change the channels of 
water ways and courses, and to provide for the construction and maintenance 
of all such works as may be required for the accommodation of commerce, 
including canals, slips, public landing places, wharves, docks, and levees, and 
to control and regulate the use thereof; 

27. To control, regulate, or prohibit the anchorage, moorage, and landing 
of all water crafts and their cargoes within the jurisdiction of the corporation; 
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28. To fix the rates of wharfage and dockage, and to provide for the collec- 
tion thereof, and to provide for the imposition and collection of such harbor 
fees as may be consistent with the laws of the United States; 

29. To license, regulate, control, or restrain wharf boats, tugs, and other 
boats used about the harbor or within such jurisdiction; 

30. To require the owners of public halls or other buildings to provide 
suitable means of exit; to provide for the prevention and abatement of 
nuisances, for the cleaning and purification of watercourses and canals, for 
the drainage and filling up of ponds on private property within its limits, when 
the same shall be offensive to the senses or dangerous to health; to regulate 
and control, and to prevent and punish, the defilement or pollution of all 
streams running through or into its corporate limits, and for the distance of 
five miles beyond its corporate limits, and on any stream or lake from which 
the water supply of said city is taken, for a distance of five miles beyond its 
source of supply; to provide for the cleaning of areas, vaults, and other places 
within its corporate limits which may be so kept as to become offensive to the 
senses or dangerous to health, and to make all such quarantine or other regula- 
tions as may be necessary for the preservation of the public health, and to 
remove all persons afflicted with any infectious or contagious disease to some 
suitable place to be provided for that purpose; 


31. To declare what shall be a nuisance, and to abate the same, and to 
impose fines upon parties who may create, continue, or suffer nuisances to 
exist; 

32. To regulate the selling or giving away of intoxicating, malt, vinous, 
mixed, or fermented liquors: Provided, That no license shall be granted to 
any person or persons who shall not first comply with the general laws of the 
state in force at the time the same is granted; 

33. To grant licenses for any lawful purpose, and to fix by ordinance the 
amount to be paid therefor, and to provide for revoking the same: Provided, 
That no license shall be granted to continue for longer than one year from 
the date thereof; 

34. To regulate the carrying on within its corporate limits of occupations 
which are of such a nature as to atfect the public health or the good order of 
said city, or to disturb the public peace, and which are not prohibited by law, 
and to provide for the punishment of all persons violating such regulations, 
and of all persons who knowingly permit the same to be violated in any build- 
ing or upon any premises owned or controlled by them; 


35. To restrain and provide for the punishment of vagrants, mendicants, 
prostitutes, and other disorderly persons; 

36. To provide for the punishment of all disorderly conduct, and of all 
practices dangerous to public health or safety, and to make all regulations 
necessary for the preservation of public morality, health, peace, and good 
order within its limits, and to provide for the arrest, trial, and punishment of 
all persons charged with violating any of the ordinances of said city; but such 
punishment shall in no case exceed the punishment provided by the laws of 
the state for misdemeanors; 

37. To project or extend its streets over and across any tide lands within its 
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corporate limits, and along or across the harbor areas of such city, in such 
manner as will best promote the interests of commerce; 

38. To provide in their respective charters for a method to propose and 
adopt amendments thereto. [L.’90, p. 218, § 5; 1H. C., § 520.] 


See Const., Art. XI., § 10, municipal cor- 
porations, organization of. 

See Const., Art. VII., $ 9, power conferred 
to make local improvements by special as- 
sessments, and wers of taxation. 

See infra § 775, power of eminent domain 
in cities of the first class. 

See infra § 835 et seq., changing system of 
water supply in cities of the first class. 

See infra § 1139 et seq., re-assessment of 
cost of local improvement. 

See infra § 1150, limitation of actions to en- 
force special assessments. 

See infra § 1265 and notes, streets over tide 
lands. 

See infra § 1264 and notes, dedication of 
streets and highways. 

See infra § 120 and notes, damages caused 
by change of street grade. 

See infra § 1778, provisions for assessment 
and collection of taxes in cities of the first 


class. 

See infra §§ 1870-1875, bonds to refund city 
indebtedness. 

See infra § 1880 et seq., provisions for vali- 
dating indebtedness. 

See infra § 1890 et seq., provisions for fund- 
ing indebtedness, 

See infra § 15% et seq., temporary funds 
for current expenses. 

See notes to § 435, municipal warrants, 
payment of, etc. 

See infra § 1117, assessment and collection 
of special assessments in cities of the first 
class. 

See infra § 1120, foreclosure of assessment 
liens in cities of first class. 

See infra § 1152 et seq., of enforcing assess- 
ments and refunding warrants. 

See infra § 1247 et seq., of house drainage 
and plumbing in cities of first class. 

See infra § 1237 et seq., of boards of health. 

MUNICIPAL COKEFORATIONS are con- 
fined to the authority conferred by statute, 
and acts beyond this are void: Burmeister 
v. Howard, 1 W. T., 207, 212. 

Their powers are to be strictly construed 
and closely pursued: . 

One who contracts with a city is bound to 
know whether her existing and outstanding 
obligations exceed the constitutional limit: 
Soule v. Seattle, 6 W., 315, 318. 

If the mode by which a municipal corpora- 
tion may make contracts is provided by its 
charter, no other can be adopted which will 
bind the corporation: Arnott v. Spokane, 
6 W., 442, 447. cited in Wiley v. Seattle, 7 W., 
576; 38 Am. St. Rep., 905. 

Where the charter of a city provides 
against the liability of a city exceeding a 
certain amount, unless the contract is in 
writing signed by the clerk, etc.. the city 
cannot be made liable upon the verbal 
agreement of the mayor and a council com- 
mittee in excess of the prohibition; nor can 
the city. by its conduct, acquiesce in and 
ratify the acts of its ofticers, so as to make 
such contract valid and binding retroactive- 
ly: Arnott v. Spokane, supra. 

Whenever a person enters into a contract 
with an agent of a municipal corporation, 
he must at his peril ascertain the extent of 
such agent’s authority, and if he fail to do 
a he must alone suffer the consequences: 

A municipality has no authority to make 
a contract to discount its own warrants; 
and the fact that the city has paid a part of 
the discount will not estop it from asserting 
the illegality of the transaction: Id., fol- 
lowed in Million v. Soule, 15 W., 262. 

The acceptance by a city comptroller of 
orders drawn by a contractor upon a street 
improvement fund binds the city to make 
payment thereof, and when the city has ig- 


nored the equities of the different claimants 
in the division of payment due from such 
fund, the city becomes liable therefor to the 
party injured: Seattle v. Liberman, 9 W., 
In this state municipal corporations are 
Hable for interest at the legal rate, ten per 
centum, upon the amounts due from them 
rrom the time that a warrant therefor has 
been issued and payment refused for want 
of funds: Seymour v. Spokane, 6 W., 362; 
compare Savings Bank & T. Co. v. Gelbach, 
5 W., 499; and the freeholders charter of 
Spokane, limiting the interest upon city 
warrants to eight per cent. per annum, ap- 
plies only to warrants given for money bor- 
rowed on the credit of the city: Seymour v. 
Spokane, supra. 

Where the mayor of a city employs special 
counsel to defend him in mandamus, 
brought to compel him to sign an illegal 
issue of bonds, the city is liable for such 
services, although the employment may be 
contrary to the provisions of the charter: 
Wiley v. Seattle, 7 W., 676; 38 Am. St. Rep., 


vu. 

Although a municipal corporation may 
have no authority to execute a promissory 
note, it may be liable to an action by the 
payee upon the original contract for which 
the note was given: Fire Engine Co. v. 
Town of Mt. Vernon, 11 W., 208. 

The appointment of a chief of police is not 
vested in a board of police by a provision in 
the charter authorizing such board to ap- 
point the ‘‘officers and men” of the police 
department upon their own motion, when 
such office is created by charter, and a gen- 
eral power is conferred upon the muyor to 
appoint all charter officers whose election 
or appointment is not otherwise provided 
for: State v. Kizer, 14 W., 185. 

It is not the business of municipal corpor- 
ations either to build railroads or to specifi- 
cally facilitate ratlroad corporations. They 
have the power to regulate them under sub- 
division 9 of this section and nothing more: 
Seattle & M. R. Co. v. State, 7 W.. 150. 158. 

Money paid into a city treasury under a 
void tax sale, which the city was authorized 
hy ordinance to refund, did not become the 
absolute property of the city, and its repay- 
ment would not be the incurring of a debt. 
within the meaning of the constitutional 
provision forbidding cities to incur indebt- 
edness beyond a certain limit: Phelps v. 
Tacoma, 15 W., 367; Richards v. Klickitat 
Co., 13 W., 9. 

Power to provide a tribunal and clothe it 
with authority to contest election cases is 
not implied in the grant of authority by 
Art. XI., § 10, of the Const., to cities of the 
first class to frame charters for their own 
government: State v. Superior Court, 14 W., 
OM; citing State v. Warner, 4 W., 773: Taco- 
ma v. State, 4 W., 64; Seymour v. Tacoma, 
6 V7. 128: Howe v. Barto. 12 W.. 627. 

CONTRACTS FOR PRINTING, ETC.— 
Although, under a statute requiring a con- 
tract for city advertising to be let to the 
lowest bidder, there may be some discretion 
of a judicial character reposed in the city 
council for determining which is the lowest 
and best bid, yet, in order to prevent inter- 
ference by injunction, the city council 
should judicially find the facts which in its 
judgment render the apparently lowest bid 
not the lowest and best in fact: Times Pub. 
co. v. Everett. 9 W., 518; 43 Am. St. Rep., 
Sth). 

In an action to restrain the city from en- 
tering into a contract for city printing. on 
the ground that there was a valid subsist- 
ing contract between it and the plaintiff for 
the city printing, it is not necessary to al- 


174 


Cuap. IV.] 


s 


lege in the complaint every step required by 
statute iaulug up to the Making ot the con- 
tract; but it is sufficient to allege that bids 
had been advertised for, and that in pursu- 
ance thereof a contract had been let and 
duly entered into by the city and the person 
to whom tne contract haa been awarded: 
Norton v. City of Roslyn, 10 W., 4. 

The fact that a contract with a city to do 
the city printing has been assigned to a 
third party will not authorize the city to 
make a new contract with other parties for 
the work, after the city has allowed the 
original contract to remain in force, and the 
assignee has performed the work and re- 
ceived pay thereunder with its knowledge 
of the assignment: Id. See notes to § 330 
supra. 

The refusal of a city council, in letting the 
contract for city printing, to consider any 
bid not made by the owner of a newspaper, 
when the law and the charter of the city 
imposes no such restriction upon bidders, is 
such an abuse of discretion as to warrant 
the interference of the courts: Berry v. Ta- 
coma, 12 3. 

ORDINANCES, ETC.—The validity of an 

ordinance must be determined with respect 
to the powers conferred by the city ee 
Hatch v. Tacoma, etc., Ry. Co., 6 W., 1, 8; 
followed in Silsby v. Tacoma, etc., R. Co., 
6 W., 2%. 
If an original ordinance has been de- 
stroyed by fire, parol proof is admissible to 
show that it had been signed by the mayor, 
although the record in the ordinance book 
fails to show the signature: Seattle v. 
Doran, 5 W., 482. 

The record of an ordinance was made by 
the city clerk from a correctly printed copy, 
the original having been lost. A substituted 
copy, different in some particulars, was 
signed by the mayor and clerk and placed 
on filed in the latter’s office. Held, that the 
ordinance as originally recorded was the 
true ordinance: Yesler v. Seattle, 1 W.. 30s. 

An ordinance authorizing the improve- 
ment of a street will be presumed to huve 
been passed at a regular meeting by all 
councilmen present when the proof tends to 
show that its passage was at an adjourned 
meeting from the regular meeting. and the 
record states that the same was passed, and 
that several councilmen, naming them, 
voted in the affirmative and none in the neg- 
ative: Seattle v. Doran, 5 W.. 

See $ 4986. existence of ‘city, how pleaded. 

The omission of the name of the town in 
the enacting clause of an ordinance which 
otherwise conforms to the statute establish- 
ing the form of such enacting clauses does 
not invalidate the ordinance, where it ap- 
pears from the title that it was designed to 
be an ordinance of a certain town, and the 
proof shows that it was regularly aie by 
Tue counei of such town: State v. Fountain, 
1 a ; 

See § 4937 infra, ordinances, how pleaded. 

There is sufficient prima facie proof of the 
authority of an acting mayor to approve an 
ordinance when it is shown that the mayor 
has stated to the council that he will be ab- 
sent, and the council, pursuant to the char- 
ter, have elected one of their number acting 
mayor, who served from time of his election 
to the passage and approval of such ordi- 
nance: Seattle v. Doran, supra; cited in 
Fouts v. New Whatcom, 14 W., 49. 

A prosecution for the violation of a city 
ordinance may be conducted in the name of 
the city Instead of the name of the state: 
Spokane v. Robison, 6 W.. 547. 

An ordinance prohibiting barbers from 
pursuing their calling on Sunday held un- 
constitutional: Tacoma v. Krech. 15 W., 296. 

The subject matter of an ordinance pro- 
viding for the licensing of saloons is not in 
conflict with the subject matter of an ordi- 
nance regulating the hours during which 
saloons should be closed: Seattle v. Pear- 
son. 15 W., 575 

Where an ordinance consists of several 
and distinct parts. the fact that one of 
them is void will not render the whole ordi- 
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nance void, if such void part can be elimi- 
nated without in any way destroying the 
efficacy or utility of the rest of the ordi- 
nance: Id. 

An ordinance fixing a minimum fine as 
the penalty for the commission of a misde- 
meanor, while the general misdemeanor 
law of the state fixes no minimum, is not 
void on that ground, as being in conflict 
with the general law: Id. 


EMINENT DOMAIN.-—See infra § 775 and 
notes, eminent domain in cities of the fìrst 
class, 

The grant of power under subdivision 7 of 
this section does not include an implied 
power to condemn land, as there is nothing 
in such grant which may not be accom- 
‘een by purchase: Tacoma v. State, 

A city of the first class cannot appropriate 
private property for corporate uses in the 
absence of an act of the legislature confer- 
ring the right of eminent domain and pre- 
scribing the method for its exercise: Id. 66; 
cited in Green v. Tacoma, 51 Fed. Rep., 622; 
Clapp v. Spokane, 3 Fed. 'Rep., 515; Long v. 


Billings, 7 W., 269; Vancouver vV. Wintler, 
8 W., 378; but see infra § 1292 and notes, 


power of eminent domain how exercised in 
cities other than those of the first class. 


FIRE LIMITS.—Where the charter of a 
city confers ‘‘power to make regulations for 
the prevention of accidents by tire” and “to 
prevent, by all possible and proper means, 
danger or risk of injury or damages by fire 
arising from carelessness, negligence or 
otherwise,” said city is authorized to estab- 
lish fire limits, to prevent the erection of 
wooden buildings therein: Olympia v. Mann, 

An ordinance establishing fire limits. and 
providing that wooden buildings shall not 
be constructed therein, except a permit 
therefor be granted by ‘the city council, is 
not unreasonable or unduly oppressive, as 
its burdens are cast alike upon all persons 
Nate ae limits of the district prescribed 

y e 


VAGRANCY.—Although a city may be 
authorized to punish, but not to define the 
crime of ‘‘vagrancy,’’ yet a conviction under 
an ordinance defining the crime and provid- 
ing punishment therefor will be valid when 
the complaint states facts sufficient to con- 
stitute a crime under the statute defining 
vagrancy: Spokane v. Williams, 6 W., 376. 


NUISANCES.—Cities of the first class are 
authorized to prohibit the erection and 
maintenance of slaughter houses within 
their meters limits: Spokane v. Robison, 

LICENSES.—The legislature has power to 
grant to municipal corporations the right 
to regulate, restrain, or license the sale of 
intoxicating liquors within their corporate 
boundaries, but an election precinct is not 
such a corporation: Thornton v. Ty.. 3 W. 
T ee followed in Lessman v. Ty., 3 W. 

oy Sede. 

A statute authorizing a city government 
to license, tax and regulate saloons, etc., 
does not repeal or limit the general law 
prohibiting the sale of liquors without a 
license: Corbett v. Ty., 1 W. T., 431. 


The power granted to a city to license 
and regulate the sale of spirituous liquors 
within the city is not a grant of a sole and 
exclusive power, but to be exercised sub- 
ordinate to the general laws: Id. 

A city, after receiving a license fee for 
public amusements and permitting a public 
dance to be conducted under the license 
thereby obtained, cannot claim, after stop- 
ping the dance, that the license did not 
authorize the dance and that therefore the 
fee was voluntarily paid and the unearned 
portion could not be recovered: Pearson v. 
Seattle. 14 W., 438. 

A public dance is a public amusement 
within the meaning of an ordinance impos- 
ing a license fee on “every theater, opera, 
concert or other public amuse- 
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ment that is given in or connected with any 
saloon”: i 

That a claim presented to a city council 
was not verified as required by the city 
charter is no defense to an action against 
the city for the amount, if it was not re- 
jected on that ground and the charter does 
not forbid an action on an unverified claim: 
Id 


Upon revoking a license to conduct a pub- 
lic amusement for which a fee entitling to 
a license for a year had been received, a 
city is bound to return the unearned por- 
tion of the license fee: Id. 


POLICE COURTS.—Cities of 20,000 inhab- 
itants, or more, have no power, under con- 
stitutional authority given them to frame 
charters for their own government, to pro- 
vide therein for the creation of municipal 
courts, as such power resides in the legis- 
lature: In re Cloherty, 2 W., 187. 

There is no provision in the acts of Mar. 
24 and Mar. 27, 1890 (pP. 215 and 131), for the 
establishment of police courts in cities of 
the first class: Id. 

See infra § 743, municipal courts in cities 
of first class. 

CHARTER POWERS.—A_ delegation of 
powers will not be presumed in favor of a 
municipal corporation, but must be clearly 
conferred by express statutory enactment, 
unless they be such as are necessary to its 
corporate existence: Tacoma Gas & Elec- 
tric L. Co. v. Tacoma, 14 W., 288. 

The provision in the charter of a city of 
the first class authorizing the enactment of 
ordinances fixing the price of gas to be 
furnished to the city and its inhabitants is 
of no force or effect, when the only power 
granted the city in that respect is contained 
in this section, subd. 15, authorizing such 
cities to provide for lighting the streets and 
furnishing the inhabitants with gas or 
other light, “and to regulate and control 
the use thereof’: Id. 

A city cannot adopt a charter empower- 
ing it to fix the price of gas to be furnished 
its inhabitants, under a constitutional pro- 
vision (Art. XI., § 10) authorizing cities of a 
specified population to frame charters for 
their own government, consistent with and 
subject to the constitution and laws, where 
a general law authorizes such cities to reg- 
ulate and control the use of gas, but con- 
tains no provision as to price: ; 

A charter provision requiring the pay- 
ment of salaries monthly merely contem- 
plates that warrants therefor shall be is- 
sued monthly, not that payment shall be 
made in cash: Eidemiller v. Tacoma, l4 W., 
376. 

DAMAGES — NEGLIGENCE. — A city is 
not the insurer of the safety of its streets, 
but is only required to keep them in a safe 
condition for ordinary travel: Teater v. Se- 
attle, 10 W., 327. 

Whether the acts of a child 8 years old, 
which if done by an adult would constitute 
contributory negligence, preclude recovery 
for a personal injury to her, depends upon 
the intelligence, capacity and judgment 
which she is shown by the evidence to pos- 
sess, which capacity is a question for the 
jury under proper instructions: Lorence v. 
Ellensburgh, 13 W., St. 

The facts of the particular case held to 
sustain a verdict of $8.000 for injuries to 
child by defective sidewalk as not exces- 
sive: Id. 

A city which has exclusive control of its 
streets with power to raise money to keep 
them in repair is bound to keep them ina 
reasonably safe condition for ordinary trav- 
el: Ta. 

The law imputes notice to a municipal 
corporation of a dangerous defect in a pub- 
lic street from its existence for such a 
length of time that the city authorities, by 
the exercise of ordinary vigilance, would 
have discovered it in time to prevent acci- 
dent: Id.: and knowledge on the part of 
the city street commissioner of obstructions 
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in a street is notice to the city: Saylor v. 
Montesano, 11 W., ; 

. The question of the lability of a city for 
injuries sustained by reason of a defective 
street is a question of law which should be 
raised by demurrer and not by motion for 
a non-suit: Sutton v. Snohomish, U W., H. 

A presentation to a city council, prior to 

suit, of a claim for damages resulting from 
a breach of municipal duty is not within 
the purview of § %0 infra, which provides 
that all demands against the city shall be 
Preen reu to and audited by the city coun- 
cil: ; 
An instruction, “that when the sidewalk 
of a city is out of repair and remains so for 
such a length of time that the public au- 
thorities of a city in the exercise of reason- 
able care and prudence ought to have dis- 
covered the fact, then actual notice to such 
authorities of the condition of the walk will 
not be necessary to hold the city liable for 
injuries sustained by a person in conse- 
quence of the dangerous condition of the 
street or walk, if he is himself using rea- 
sonable care to avoid such injury.” ls not 
erroneous: McQuillan v. Seattle, 13 W., 600; 
compare same, 10 W., 464. 

A complaint in an action against a city to 
recover for injuries received by plaintiffs 
horse by reason of loose planks and sticks 
having been placed in the street, sufficient- 
ly alleges the negligence of the city when it 
states that the street commissioner placed 
the planks or sticks in the street, that they 
were negligently allowed to remain there by 
the city for several days prior to the accel- 
dent, and that the city had or should have 
had, notice that they were in the street at 
the time of the accident: Saylor v. Monte- 
sano, supra. 

The refusal of the court to permit a cer- 
tain map to be introduced, in an action for 
damages against the city, is not prejudicial 
error, when another map showing the loca- 
tion of the street and its surroundings is 
ao at the instance of the defend- 
ant: ; 

The question of whether a street is in 
proper repair and safe for ordinary travel, 
and whether plaintiff was exercising due 
care in traveling thereon, are questions of 
fact to be determined by the jury, and their 
findings will not be disturbed unless abso- 
lutely unsupported by the evidence: Id. 


The fact that a runaway team of horses 
while under full headway dashes over the 
side of a bridge at a point where the city 
has provided no guard rail does not render 
jt liable for the injury if the bridge was in 
a reasonably safe condition, and the fright 
of the horses had not been caused by any 
negligence chargeable to the city: Teater 
v. Seattle, 10 W., 327. 

When there is testimony tending to show 
that an accident was due to the slipperiness 
and smoothness caused by ice upon a walk, 
it is error for the court to refuse to instruct 
that ‘‘mere slipperiness of the sidewalk, 
occasioned by ice or snow not being accu- 
mulated so as to cause obstructions ts not 
ordinarily such a defect as will make the 
city liable for damages occasioned there- 
by”: Calder v. Walla Walla, 6 W., 377. 


A city is not Hable for damages for in- 
juries received from falling on an icy side- 
walk if the ice is not so rough and uneven, 
or so rounded up, or at such an incline as 
to make it an obstruction and to cause it to 
be unsafe for travel with the exercise of 
due care: Id, 

In an action for injuries received from 
falling into an excavation in an alley. it is 
immaterial whether the city had ever form- 
ally accepted the alley as a public highway 
and improved it by grading or otherwise: 
Carroll v. Centralia Water Co., 5 W., 613. 


Cities of the third class, are liable in dam- 
ages for injuries arising from defects or ob- 
structions in the streets, although the law 
does not specifically provide for such lia- 
bility: Saylor v. Montesano, supra. 
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A city is Hable to a lot owner for injuries 
resulting thereto, occasioned by negligence 
or lack of skill in improvement of an ad- 
joining street, although such improvement 
be made by a contractor. In such case the 
rule of respondeat superior applies: Seattle 
v. Buzby, 2 W. T., 25. 

Where a city is given a license to occupy 
lands for park purposes for public use, it is 
not liable for injuries sustained by the neg- 
ligence of its officers and employees while 
engaged in the improvement thereof for the 
benent of the public: Russell v. Tacoma, 
$ W., 156; 40 Am. St. Rep., 595. 

A municipal corporation is not Hable for 
the negligence of firemen engaged in the 
line of their duty: Lawson v. Seattle, 6 W., 
1M; nor can it be held liable for injuries re- 
ceived on account of defective condition of 
fire apparatus as the latter is under the 
care and control of the fire company: Id. 

While in the absence of an express per- 
missive statute the state authorities are in 
conflict as to whether a private suit may be 
brought against the city for injuries result- 
ing from defective sidewalks, the rule is 
clearly established in favor of such right by 
the supreme court of the United Siates: 
Hutchinson v. Olympia, 2 W. T., 314; Barnes 
v. Dist. of Columbia, 1 Otto, 540. 

If a municipal corporation in grading a 
street so negligently excavates the earth 
that the abutting land is deprived of lat- 
eral support to such a degree that buildings 
and improvements thereon suffer injuries, 
to which their own weight has not contrib- 
uted, damages may be recovered therefor: 
Park v. Seattle, 5 W., 1; 34 Am. St. Rep., 
§39; compare Brown v. Seattle, 5 W., 35, 
Se for second appeal see Park v. Seattle, 

Yas 410. 

A petition to grade a street to an estab- 
lished grade, authorizes the making of any 
reasonable grade, and damages cannot be 
recovered unless the grade adopted is un- 
reasonable: Ball v. Tacoma, 9 W., 592, and 
see this case further for application of doc- 
trine of estoppel. 

The duty of a city to keep streets in re- 
pair is not a governmental but a ministerial 
duty, and for a breach thereof an action 
will lie in favor of the person injured as a 
result of such negligence: Sutton v. Sno- 
homish, 11 W., 24. 

Where a city has exclusive control and 
management of its streets, with power to 
raise money for their construction and re- 
pair. a duty arises to the public from the 
character of the powers granted to keep 
its streets in a reasonably safe condition 
for use in the ordinary modes of travel, 
and the city is liable to respond in damages 
to those injured S a neglect to perform 
such duty: Id.; organ v. Morley, 1 W., 
464; Hutchinson v. Olympia, 2 W. T., 314. 

A city is chargeable witb notice of a dan- 
gerous excavation in a street, although ac- 
tual notice may not have been brought 
home to it, when the excavation had been 
authorized by a permit of the city council 
and had existed for a period of two months: 
Sutton v. Snohomish, 11 W., 44. 

Whether want of notice of the removal of 
a guard around an excavation in a street 
would exempt a city from liability depends 
upon whether or not a sufficient protection 
was provided in the first instance to guard 
travelers thereon against accident, and the 
question of the sufficiency of the protection 
is one for the jury: 


STREETS — FRANCHISES, ETC. — See 
8§ 1264. 1265. and notes. 

Sidewalks are a part of streets: Hutch- 
inson v. Olympia, 2 W. T., 314. 

The fact that a traveler upon a highway 
with some knowledge of an excavation 
therein, upon coming on a dark night to a 
guard placed partially over the excavation. 
attempts to step around to one side. and 
falls into the excavation at a point left un- 
protected and unlighted, is not conclusive 


evidence of contributory negligence on 
his part, and under such circumstances the 
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question of negligence is properly submis- 
eile te the jury: Sutton v. Snohomish, 11 

A city has absolute control over its streets 
and every part thereof, for the purpose of 
constructing sewers or making other im- 
Kroi emeni for the welfare of the city: 

pokane St. Ry. Co. v. Spokane, 5 W., 634, 
636; nor is such power impaired by the fact 
that power is also vested in the city to re- 
quire that the cost may be assessed to abut- 
ting owners. The city itself may do the 
work: Soule v. Seattle, 6 W., 315, 317. 

A city may grant a perpetual franchise 
for right of way over its streets: Seattle v. 
Columbia, etc., Ry. Co., 6 W. ; 

It has no right to make such change in a 
Street grade as will effect a destruction of 
the franchise theretofore granted a railway 
company to lay its tracks therein: Id. 

See infra § 1280 and notes, damages for 
change of grade. 

Where a city enacts an ordinance, under 
its charter, granting the privilege to a rail- 
Way company to tunnel a street, build a 
bridge over it, and lay a track therein, the 
city is not liable: Hatch v. Tacoma, etc., 
Ry. Co., 6 W., 1. 

Although an ordinance of a city granting 
a railway company a right of way over a 
certain street may impose a condition that 
the railway must be constructed within a 
certain time. yet the city is estopped to 
urge that the grant is void by reason of the 
failure to comply with such conditions, 
when the ordinance has never been re- 
pealed and the city has permitted the rail- 
way company continuously to operate its 
road for several years: Seattle v. Columbia, 
etc., Ry. Co., supra. 

Where a city, in its grant of a franchise 
to a street railway company to lay tracks 
upon its streets, reserves "authority to en- 
ter upon said street or any part thereof for 
the construction of sewers,” the city may 
cause the construction of sewers in that 
portion of the streets covered by the com- 
pany’s tracks: Spokane St. Ry. Co. v. Spo- 
Kane, 5 W., 634. 

LOCAL IMPROVEMENTS BY SPECIAL 
ASSESSMENTS.—See infra § 943, special as- 
sessments in cities of the third class. 

See infra § 1016, special assessments in 
cities of the fourth class. 

See infra § 1150, limitations of actions on. 

See infra § 1117 et seq., assessment and 
collection in cities of first class. 

As applied to streets the term “paving” 
includes “‘graveling,’’ but the reverse does 
not follow, and the terms ‘“graveling’’ and 


“paving” include “curb,” “grade? and 
“gutter”: McNair v. Ostrander, 1 W., 110, 
115; and the terms ‘‘construct and repair,” 


and ‘‘construction” as applied to sidewalks 
are synonymous: McNair v. Ostrander, 
supra. 

The power to levy special assessments is 
to be construed strictly, the mode pre- 
scribed is the measure of power, and the 
material requirements must be complied 
with before there is any liability: Haisch 
v. Seattle, 10 W., 435, 438, citing Buckley v. 
TIm 9 W., 23; Spokane Falls v. Brown, 
3 W.. &4. 

The provisions of the organic act (Rev. St. 
U. S., § 1924) that “all taxes shall be equal 
and uniform, etc.,’’ has reference to general 
taxation only, and not to special assess- 
ments for local Improvements: Spokane 
Falls v. Brown, 3 W., 84; see Seattle v. 
Yesler, 1 W. T., 571. 

If the charter requires that a street im- 
provement be ordered by resolution of the 
city council, a resolution declaring the in- 
tention of the council to improve the street 
is not sufficient: Kline v. Tacoma, 11 W., 
193. 

The passage of an ordinance ordering a 
public improvement, after the work has 
been done, is ineffectual as a ratification of 
an improvement which has been fllegally 
ordered, and completed without compliance 
with charter provisions: Buckley v. Taco- 
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ma, 9 W., 23; cited in Buckley v. Tacoma, 
9 W., %9; McAllister v. Tacoma, 9 W., 272. 

If the action of a municipal corporation 
in levying a special assessment for a street 
improvement is absolutely void ,the pro- 
ceedings are subject to collateral attack: 
Kline v. Tacoma, 11 W., 193; citing Buckley 
v. Tacoma, 9 W., 23; see Kline v Tacoma, 
12 W., 657. 

Certiorari will not lle to review assess- 
ment procedings where the only method 
provided by charter for collection of street 
assessments is by foreclosure in court: 
Spooner v. Seattle, 6 W., 370. 

In certiorari proceedings for the review of 
an assessment of the cost of a local im- 
provement, the city is a proper party in in- 
terest, no matter what its ultimate respon- 
sibility may be, since it is primarily re- 
sponsible for the collection of the assess- 
ment: Frederick v. Seattle, 13 W., 428. 


An assessment roll is not prima facie evi- 
dence of regularity of proceedings, unless 
it has on tts face such authenticity and cer- 
tification as to constitute it a warrant for 
the collection of taxes: Town of Hamilton 
v. Chopard, 9 W., 32; Town of Elma v. 
Carney, 4 W., 418, distinguished. 

The best evidence of the contents of a city 
assessment roll is the roll itself; but in or- 
der to entitle it to admission it should be 
duly authenticated and show on its face 
that it is a proper roll of the city for a cer- 
tain designated year: Seattle v. Parker, 
13 W., 4. 

The grant of authority in a municipal 
charter to grade streets at the expense of 
abutting owners is, in the absence of other 
provisions relating to the subject, a limita- 
tion upon the power of the city authorities 
and exclusive of other methods: Findley v. 
Hull, 13 W., 236; and the fact that the char- 
ter provision is inoperative because of the 
failure of the ordinance to provide the 
mode by which the charge on the respective 
owners shall be determined will not render 
the city liable to pay the cost out of its 
general fund: Id. 

If a contract for street improvement has 
been duly made, and the work done there- 
under accepted by the city, it is liable for 
cost thereof when no steps have been taken 
for five years to collect funds for its pay- 
ment by assessment upon abutting prop- 
erty: Stephens v. Spokane, ll W., 41; see 
Bank of British Columbia v. Port Town- 
send, 4 P. R., 896. (Wash.) 

A municipal corporation is not limited to 
special assessments for paying expense of 
street improvements, when, under its char- 
ter, it has power to assess, levy and collect 
taxes for general municipal purposes, and 
to improve and repair its highways, al- 
though by another section it is granted 
power to levy a special tax for such im- 
provements: Stephens v. Spokane, 11 W., 
41: following Soule v. Seattle, 6 W., 315. 

If in a contract for street improvements 
it is agreed that, in consideration of the is- 
suance to contractor of warrants on a spe- 
cial fund to be created by the city by an 
assessment upon the property benefited, he 
would waive the right to demand and re- 
ceive payment from the city in any other 
way. he cannot recover judgment against 
the city on account of the negligence of its 
Ofticers in failing to collect such special 
fund: Thomas & Co. v. Olymnia, 12 W., 455. 

Tf a city has contracted for street im- 
provements payable out of a special fund 
to he derived from assessment of property 
to he benefited, has in good faith and with 
care made such assessment. which it was 
unable to collect. owing to dectsions of the 
courts, and has taken steps to make a new 
assessment therefor, it cannot be held lia- 
ble for cost of improvement out of its gen- 
eral fund: Td.: distinguishing Stephens v. 
Spokane, 11 W., 41. 

A town or city could under the territorial 
regime make assessments for a local im- 
provement a Hen on the property benefited, 
to the extent of its value, but could not 
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make the tax a personal charge against the 
owner: Seattle v. Yesler, 1 W. T., 571; and 
in making a special assessment it must ap- 
poruon to each lot benefited an assessment 
earing the same proportion to the ascer- 
tained costs of the improvement, as the 
value of the lot bears to the value of the 
property to be benetited thereby: Id. 

In determining the frontage of abutting 
property, the width of each street crossing 
the improved street should be subtracted 
from the total length of the proposed im- 
provement: Wright v. Tacoma, 3 W. T., 410. 

An assessment for the cost of a street im- 
provement, charging each lot with the ex- 
pense of the work in front of it, is invalid 
under § 641, 1 Hill's Code (§ $8 infra): New 
Whatcom v. Land Imp. Co., 9 W., 639; same, 
10 W., 378. 

An ordinance passed under § 943 infra pro- 
viding that when the city shall have con- 
tracted for street improvement the cost and 
expense of such improvement shall be as- 
sessed upon lots fronting thereon, property 
liable for the improvement ordered on a 
portion of the street cannot be subject to 
additional liability from a continuation of 
the improvement on another part of the 
street under another contract: Vancouver 
v. Wintler, 8 W., 378. 

Under § 1099 infra, providing that assess- 
ments for street improvements ‘in propor- 
tion to the benefits, etc., sufficient to cover 
the total expense of the work to the center 
of the street on which it fronts,” an assess- 
ment made upon the hasis of lineal feet of 
property fronting on the proposed improve- 
ment is invalid. and will create no lien in 
favor of the town for the cost of the im- 
provement: Town of Elma v. Carney, 9 W., 


i. 

Where an ordinance provides that a cer- 
tain street be “graded,” it is sufficient to 
authorize improvements thereon consisting 
of “grading, grubbing, guttering, and curb- 
ing”: Spokane v. Browne, 8 W.. 317. 

If, during the progress of a street im- 
provement, the law is changed so as to 
provide for assessment by front foot of 
abutting property instead of by valuation 
of property in the assessment district, yet, 
the assessment under the scheme subse- 
quently adopted will be valid and binding, 
provided property owners are not thereby 
required to pay more, and at earlier times 
than was required under the law in force at 
the beginning of the improvement: ; 


The provision of the charter of Tacoma, 
declaring that the owners of land fronting 
on any street improvement, who do not ap- 
pear and object to any proceedings or to 
the assessment, are to be bound by the 
action of the council in approving the levy, 
cannot be extended so as to estop one from 
asserting rights as against such assessment 
when the proceedings of the council show 
such a departure from constitutional meth- 
ods as to render them void: Howell v. Ta- 
coma, 3 W.. 711; 28 Am. St. Rep.. 83, fol- 
lowed in Griggs v. Tacoma, 3 W., 785: New 
Whatcom v. Bellingham Bay Imp. Co., 
10 W., 378. 

An assessment for strect improvement, 
based on values of various parcels of land 
fronting on the street, regardless of front- 
age or depth, and burdening some parcels 
with a charge three or four times as much 
for each front foot as other parcels situated 
thereon, is void for inequality: Howell v. 
Tacoma, 3 W., 711; 28 Am. St. Rep., 83. 

Proceedings for a street improvement are 
not void because the ordinance provides for 
grading the street from the S. L. S. & E. 
Ry. to the south line of Ruckeye St.. and 
the assessment roll describes the work as 
done from the U. P. Ry. to the fair grounds, 
when it is shown that such boundaries are 
in fact identical: Spokane v. Browne, 
supra. 

If a street Improvement ordered upon pe- 
tition merely called for the paving of a 
fifty-four foot roadway with bituminous 
rock, etc., the assessment therefor against 
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abutting property will be set aside, when 
tue board of public works has caused to be 
included in the improvement sidewalks and 
curbing, the cost of which has been includ- 
ea in the assessment: McAllister v. Taco- 
ma, 9 W., 272. 

Where street improvements are made by 
a city without compliance with the plain 
provisions of the churter, which are condi- 
tions precedent with the exercise of the 

power, the city cannot reimburse itself for 
its outlay by assessing the property bene- 
tuted: Buckley v. Tacoma, 9 W., 2353; cited 


in Buckley v. Tacoma, 9 W., 269; McAllister | 


v. ‘Tacoma, 9 W., 22; affirmed in Kline v. 
Tacoma, 11 W., 193; same, 12 W., 657; Gower 
v. Tacoma, 12 W., bor. 

If the ordinance under which a street im- 
provement is authorized provides that no- 
tice of assessment shall be published in a 
daily newspaper for ten successive days, 
such notice 1s absolutety necessary; and 
there can be no presumption that due no- 
tice was given: Wilson v. Seattle, 2 W., 543. 

itis the fact of publication that gives jur- 
isdiction to proceed: Seattie v. Doran, 5 W., 


1f the owner of a lot subject to a street 
assessment has conveyed away one-third 
thereof by warranty deed, and subsequent- 
ly conveys the balance by deed of general 
Warranty except as to street assessment 
and to taxes, the subsequent grantee takes 
with notice of the equities existing in favor 
of the first grantee ,and he cannot pay the 
assessment and enforce the collection of 
the one-third of the sum from the grantee 
holding under the first conveyance: Mich- 
eals v. Keane, 8 W., 648. 

A valid city ordinance, assessing cost of 
street improvements upon adjoining own- 
ers, is fair notice to all persons dealing 
with the city in such matters that contracts 
for street grading and sidewalks will be 
paid out of special assessments, and not 
from the street fund or general fund: Soule 
v. Seattle, 6 W., 315, 31s. 

The fact that the payee of an order on a 
street improvement fund accepts without 
protest but seventy per cent. of the amount 
he is entitled to, does not work an estoppel, 
when he supposes that is all he is entitled 
to under the estimates made by the city en- 


gineer as the work progresses: State v. 
Liebman, 9 W., 276. 
Although assessment proceedings, for 


street improvement are invalid, for insufli- 
ciency of notice, parties appearing in the 
proceedings and remonstrating against ex- 
pense, ete.. which remonstrance was after- 
wards withdrawn, are estopped from rais- 
ing the question of jurisdiction on the part 
of the city: Barlow v. Tacoma, 12 W., 32. 


The fact that those not estopped will 
escape an invalid assessment affords no 
ground for setting aside the doctrine of 
estoppel: Id. 

The fact that a property owner petitions 
for the improvement of a street, that he 
had knowledge of the work, thought it a 
benefit to him, and that no objections were 
made to the improvement or manner there- 
of. will estop him and his successors from 
asserting that the city never acquired juris- 
diction to make the improvement and levy 
an assessment therefor: Wingate v. Taco- 
ma, 13 W., #3, following Barlow v Tacoma, 
12 W.. 32; Howell v. Tacoma, 3 W., 711, dis- 
tinguished. 

Acquiescence on the part of an abutting 
owner in a street improvement does not 
estop him to claim that the assessment is 
not authorized by law: New Whatcom y. 
Imp. Co., 10 W.. 378, following Vancouver v. 
ay neice, 8 W., 378; Howell v. Tacoma, 3 W., 
71 


In an action to enforce collection of as- 
sessment for street improvement, defend- 
ants are not estopped to deny the validity 
of the assessment. even though the work 
had heen accepted by the proper authori- 
ties, when it is shown that the property 
adjoining the improvement has been dam- 
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aged instead of benefited, that the work has 
not been done in accordance with the con- 
tract, that defendants have remonstrated 
against the manner in which the work was 
being done and that the defects in the work 
were SO open and notorious that the city 
must be presumed to have taken notice of 
the non-fultillment of the contract on the 
part of the contractor: Haisch v. Seattle, 
10 W., 435. 

If the contract for street !mprovement is 
let and the work partly done before the 
adoption of a new charter, which changes 
the method of assessment, such repeal will 
not affect the right of the city to enforce 
its equitable right to reimbursement by the 
property owner for the obligations incurred 
by the city under its contract for such im- 
provement: Spokane v. Browne, 8 W., 317; 
Wilson v. Seattle, 2 W., 543, distinguished. 

Section 5925 infra, requiring municipal cor. 
porations to take a bond from contractors 
for public work, is not applicable to street 
grade contracts: Clough v. Spokane, 7 W., 
219; Sears v. Williams, 9 W., 428. 

Under a contract providing that 70 per 
cent. of the contract price of the estimated 
amount of work upon a street improvement 
should be paid monthly and the balance of 
30 per cent. retained until the completion of 
the work and the satisfaction of claims for 
materials furnished and labor performed 
thereon, an order drawn by the contractor 
in favor of a third person for payment at 
the rate of seven dollars per thousand feet 
of lumber, to be made according to the par- 
tial and final estimate of the city engineer, 
as the work progresses, entitles such as- 
signee to the full payment of said $7.00 per 
thousand, when that sum is less than 70 per 
cent. of the sum due under contract; and 
does not restrict the assignee to 70 per cent. 
of the $7.00 per thousand: Seattle v. Liber- 
man, 9 W., 276. 

A contractor under a valid street contract 
that work shall be paid for by special as- 
sessments against property fronting on the 
street improved, is entitled to have a valid 
assessment laid upon the property bene- 
tited, and this right cannot be so affected 
by any change in the law as to jeopardize 
the payment of the contract price for the 
work, or by any neglect or failure of the 
Officers of the city: Soule v. Seattle, 6 W., 
315, 321; Stephens v. Spokane, 11 W., 41. 


Where city officials have issued warrants 
upon a special fund which was to be col- 
lected from property benefited by the con- 
struction of street improvements, the city 
is not liable for interest thereon, until the 
delinquency of the assessments made for 
Sen improvement: Soule v. Seattle, 6 W., 

De 

Where under authority of its charter. an 
ordinance of the city provides that certain 
classes of street improvements shall be paid 
for by special assessments against the 

roperty fronting thereon, such provisions 

ecome a part of the contract, and the per- 
sons contracting to make such improve- 
ments must look to payment from a special 
fund; and the remedy of the contractor 
remains the same although the charter pro- 
visions under which the improvement was 
made have been suspended: Id. 

Where a city has power under its charter 
to provide for the levy and collection of 
taxes, it has power to authorize the repay- 
ment of moneys paid into its treasury upon 
yon tax sales: Phelps v. Tacoma, 15 W., 

i. 

Such city cannot. however. pass an ordi- 
nance which would relieve those who had 
purchased at void tax sales before the pass- 
age of the ordinance, as such provisions, 
when applied to past tax sales, cannot be 
construed as ineluded in the power given 
the city to regulate the assessment and col- 
lection of taxes: Id. 

Money paid for current taxes by the pur- 
chaser at a void tax sale, under the suppo- 
sition that he had acquired title under such 
tax sale, fall under the rule that moneys 
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voluntarily paid on account of taxes cannot 
be recovered: ; 

The omission of the dollar mark in the 
amount of the valuation of the property, or 
in the taxes thereon, will not reuder the 
assessment roll nugatory: Spokane Falls v. 
Browne, 3 W., &. 

And where property has been assessed 
which should not have been placed on the 
roll, the court cannot disregard it and let 
the assessment stand for the amount justly 
chargeable: Id. 

The lien of an assessment for a local im- 
provement is superior to a prior mortgage 
on the property, under § 1785 infra, provid- 
ing that such assessments shall be a part of 
the tax due on such property and shall be 
collected as other taxes,” and § 1734 infra, 
providing that the lien of taxes shall be 
superior to the lien of mortgages: Seattle 
v. Hill, 14 W., 487. 


ENFORCEMENT OF.—Under the stat- 
utes of this state imposing limitations upon 
the commencement of actions, an action by 
a municipal corporation for the foreclosure 
of a lien created by an assessment upon 
property for street grading purposes must 
be commenced within two years after the 
cause of action accrues: Spokane v. Steph- 
ens, 12 W., 667; Ballard v. West Coast Imp. 
Co., 15 W., 572. 

See infra § 1150, limitations of actions ten 
rears, 
tn an action by a city to collect an assess- 
ment for the expenses for a street improve- 
ment, it can only recover by showing a 
strict compliance with the provisions of its 
charter: Spokane Falls v. Browne, 3 W., &. 

In an action to enforce the collection of 
assessments for a street improvement, the 
defendants may show that the improvement 
has not been made in accordance with the 
contract and is a damage instead of a bene- 
fit to the adjoining property owners, when 
they have not been concluded by a legal 
acceptance of the work by the proper city 
authorities: Haisch v. Seattle, 10 W., 435. 

Where a city has already reached its con- 
. stitutional limit of indebtedness, it has no 
power to render itself liable for cost of 
street improvements contracted for, subse- 
quent thereto, even although the city fails 
to levy an assessment and provide a special 
fund for such improvements, as it is re- 
quired by ordinance to do: Soule v. Seattle, 
supra, 

A municipal corporation cannot enforce 
the assessment for a street improvement, 
when the contract as entered into for the 
work makes an assessment district which 
is not in conformity with the ordinance 
pussed by the city council authorizing the 
improvement: Haisch v. Seattle, supra. 

In a suit to foreclose street grade assess- 
ment Hens, a complaint alleging the author- 
ity of the municipal corporation to make 
the assessment, that they were made in the 
manner required by law, demand and fail- 
ure to pay is sufficient, without stating all 
the facts constituting a legal assessment: 
Town of Elma v. Carney, 4 W., 415. 

Defects in proceedings are to be estab- 
lished by the defense: Seattle v. Smith, 
8 W., 387. 

Any competent proof, tending to establish 
the publication of the filing of an assess- 
ment roll, is admissible in the absence of 
any provision in the charter or ordinances 
of a city requiring proof of the publication 
of such notice to be preserved in a particu- 
lar way: Seattle v. Doran, 5 W., 482; Wil- 
son v. Seattle, 2 W., 33. modified; distin- 
guished in Seattle v. Smith, 8 W., 388. 

Where an assessment is made to the hus- 
band alone, upon lots that are community 
property, it is sufficlent where the wife is 
made a party to the action to foreclose the 
assessment lien: Town of Elma v. Carney, 
supra, 

In an action by a city to foreclose a lien 
for a street assessment. the defendant can- 
not set up a counter claim for the value of 
a strip of land which it was alleged had 
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been taken possession of by the city and 
improved for street purposes: Vancouver 
v. Wintler, 8 W., 378. 

an assessment against property for 
street Improvement is illegal for the reason 
that it seeks to charge the property with 
the cost of improvements for which it is not 
liable, there can be no recovery, in an ac- 
tion to foreclose such assessment, of the 
amount that is properly chargeable against 
the property: Id. 

in an action by a town to foreclose a 
street assessment plaintiff should be non- 
suited when the proof does not show the 
contract entered into for the improvement 
of the street, and there is nothing in the 
assessment roll introduced in evidence au- 
thenticating it in any manner as a warrant 
for the collection of the assessment for the 
proposed improvement: Town of Hamilton 
v. Chopard, Y9 W., 352. 

Where plaintiff seeks to put in evidence 
all the proceedings that are a basis for the 
assessment, enough must appeur to show 
that the assessment roll was made in pur- 
suance of the authority of the cominon 
council, before it can have force in a suit 
where the fact of the making of the assess- 
ment is put in issue by the pleadings: Id. 


When a city charter provides that the 
council may pass a resolution to improve a 
street, and may file a survey and estimate 
of cost, all of which shall be published, and 
that all opposed to the improvement may 
protest within ten days after such publica- 
tion; and if no protest is made, the assess- 
ment shall be deemed assented to: Held, 
that equity will not set aside such assess- 
ment at the instance of an abutting prop- 
erty owner, who made no protest within 
the required time, and not until the work 
was partially done and the liability of the 
city fixed, but will leave him to his legal 
remedy: Wright v. Tacoma, 3 W. T., 410. 

A party seeking to restrain the collection 
of an assessment is excused from paying or 
tendering such proportion of the tax as- 
sessed against him, as he should, in equity 
pay, When the assessment is made upon a 
basis so false and unwarranted that it fur- 
nishes no data from which a just propor- 
tion of the cost of improvement can be de- 
termined: Howell v. Tacoma, 3 W., 711; 
2 Am. St. Rep.. 83; followed in Griggs v. 
Tacoma, 3 W., 785; Pierce v. Tacoma, 3 W., 
785, 

A court of equity is not barred by the 
record in an action involving the validity 
of an assessment for a street improvement 
from inquiring into the facts upon which 
the assessment is based, by the admission 
of testimony outside the record: New 
Whatcom v. Imp. Co., 9 W., 639. 

Before a city can be required to pay out 
of its general fund, warrants drawn upon a 
special fune to be raised from the assess- 
ment of property benefited by a street im- 
provement, it must appear not only that 
the first assessment has, by reason of fault 
on the part of the officers of the city, not 
been collected, but also that no steps have 
been, or can be, taken for the purpose of 
providing for the payment of the warrants 
by the making and collection of a new 
assessment upon the property benefited by 
the improvement: Stephens v. Spokane, 
14 W., 2s, 

Where a city proceeds under its charter 
to make public improvements and assess 
the cost thereof upon the property bene- 
fited, it binds itself only to the exercise of 
diligence in the collection of such assess- 
ment, and it is beyond {ts power to bind 
itself to the creation of the fund within a 
certain time: 

Where a municipal corporation has 
brought an action to foreclose street assess- 
ments on the theory that they had been 
levied by a duly organized and existing 
municipality. it cannot, in order to avoid 
the bar of the statute of Hmitations to its 
action, assume the position that its incor- 
poration was void at the time of the levy 
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of the assessment, and that the statute did 
not begin to run against it until the taking 
effect of a subsequent law validating the 
attempted incorporation which had author- 
ized the levy: Ballard v. West Coast Imp. 
Co., 15 W., 572. 

Although a person receiving the benefit 
of a street improvement, authorized by an 
attempted illegal incorporation of a town, 
may be estopped by his acts from denying 
his Hability as against those who actually 
did the work, the town cannot, by subse- 
quent re-incorporation, take advantage of 
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Although a resolution of the city council 
authorizing a street improvement, and the 
notice given thereof, may be illegal, a prop- 
erty owner is estopped from raising objec- 
tion thereto, when, subsequent to such res- 
olution and notice, he had executed a re- 
lease of damages and signed the petition 
for the roposed improvement and re- 
quested the city to go on with the work 
and assess his property: Tacoma L. Co. v. 
Tacoma, 15 W., 133; following Barlow vV. 
Tacoma, 12 W., 32; Travis v. ard, 2 W., 
30; Wingate v. Tacoma, 13 W., 603. 


such estoppel: Town of Medical Lake v. 
Smith, 7 -, 19. 


2740. Legislative Powers—Election and Compensation of Officers. 

The legislative powers of any city, organized under the provisions of this 
act, shall be vested in a mayor and a city council, to consist of such number of 
members, and to have such powers, as may be provided for in its charter, who, 
together with such other elective officers as may be provided for in such char- 
ter, shall be elected at the times, in such manner, and for such terms, and 
shall perform such duties and receive such compensation, as may be prescribed 
in such charter: Provided, That the first election of officers to serve under 
the provisions of said charter shall be held at the time of the submission of 
such proposed charter to the legal voters of such city. Said election shall be 
held and the returns made and canvassed according to the general provisions 
of the election laws of said city; but any division of the city into wards, and 
any division of wards into precincts, made in said proposed charter, shall be 
in force at said election. Immediately after the vote of such election shall 
have been canvassed, and the result thereof declared, if it shall appear that a 
majority of the votes cast at such clectiosfivere cast in favor of the ratification 
of such proposed charter, the mayor and city clerk of said city shall thereupon 
issue notice to each officer elected at such election, notifying him of his elec- 
tion, and within ten days after the issuance of such notice the officers so 
elected shall qualify as provided in such charter, and on the tenth day after 
the issuance of said notice, at twelve o’clock M., of said day, the officers so 
elected and qualified shall enter upon the discharge of the duties of the offices 
to which they have been elected, and at such time said charter shall be attested 
as recorded and go into effect. [L.’90, p. 223, § 6; 1 H. C., § 521.] 

Id. 


“This act’? embraces §§ 735-742, both in- 
clusive. 

A member of the city council is not en- 
titled to vote upon an ordinance at a meet- 
ing over which he is presiding as acting 
mayor, under a charter provision author- 
izing his appointment: Cline v. Seattle, 
13 W., 444. 

A councilman, while acting as such, can 
perform no extra services for the city; by 
accepting the office he undertakes to dis- 
charge all of its duties, whatever they may 
be, whether they are increased or dimin- 
ished during his term: Tacoma v. Lillis, 
4 W., 797. 

Although the contract between a city 
council and a member thereof for services, 
outside of the scope of his ofticial duties, is 
unauthorized by law and contrary to pub- 
lic policy, yet, where it is fully executed 
by both parties, and is beneficial to the 
city, the city cannot retain the benefit and 
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recover the consideration paid therfor: 

The principle of law that money volun- 
tarily paid, with full knowledge of the 
facts, and without fraud or duress, cannot 
be recovered, has no application to cases 
where the person wrongfully receiving pay- 
ment is a member of the council or board 
which orders such payment: Id. 

Where a city is authorized by its charter 
“to establish and regulate fees and com- 
pensation of its ofticers,’’ but has made no 
provision by ordinance for salary or com- 
pensation of councilmen, it cannot, after 
having ordered a resolution that a council- 
man be paid for his official services, re- 
cover back the amount paid, on the ground 
that it failed to pass an ordinance author- 
izing the payment: Id.; and where an 
ordinance is in force allowing salary the 
council cannot by resolution vote them- 
selves additional compensation: Id. 


Any city adopting a charter under the provisions of this act shall have all 
181 
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the powers which are now or may hereafter be conferred upon incorporated 
towns and cities by the laws of this state, and all such powers as are usually 
exercised by municipal corporations of like character and degree, whether the 
same shall be specifically enumerated in this act or not. [L. 90, p. 224, $ 7; 
1 H. C., § 522.] 


“This act”: See note to last preceding See Infra §&§ 5673, 5674, actions by and 
section. against public corporations. 


@ 742. Liberal Construction. 

The rule that statutes in derogation of the common law are to be strictly 
construed shall have no application to this act, but the same shall be liberally 
construed for the purpose of carrying out the objects for which this act was 
intended. [L. ’90, p. 224, § 8; 1 H. C., § 523.] 

See note to § 740. 


CHAPTER V. 
OF MUNICIPAL COURTS IN CITIES OF FIRST CLASS. 


2748. Creation of—Designated How—Judge and Clerk. 

There is hereby created in each incorporated city in this state having a 
population of more than twenty thousand persons a municipal court, which 
court shall be known and designated as “The municipal court of the city of 
——,” for which one judge shall be elected by the qualified electors of each of 
such cities at the general state election in the year eighteen hundred and 
ninety-two, and every four years thereafter, and for which a clerk shall be 
elected or appointed in the manner hereinafter provided. [L. ’91, p. 108, § 1; 
L. 91, p. 329, § 1; 1 H. C., § 524.] 


See supra notes to § 739. 
See infra § 762a, which repeals §§ 743-762, both inclusive, to take effect Jan. 1, 1898. 
3 744. Jurisdiction of. 
Said municipal court shall have original jurisdiction,— 

1. Of any and all offenses under any ordinance of their respective cities; 

2. Of all criminal offenses under the laws of the state of Washington, 
, charged to have been committed within their respective cities, less than a 

felony; 

3. The judges of said courts shall have all the powers of a committing 
magistrate as to all offenses committed within their respective cities. Wher- 
ever the jurisdiction hereby conferred may be exercised by other courts, under 
the constitution and laws of this state, the jurisdiction hereby conferred shall 
be deemed to be concurrent with such other courts. [L. ’91, p. 108, $ 2; 1 
H. C., § 525. ] 


@ 745. Shall be Courts of Record—Seal—General Powers. 
Said courts shall be courts of record, and shall have a seal with the name 
of the city and state and the style of the court plainly engraved thereon; and 
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all process from said court shall issue under the seal thereof, and shall run 
throughout the state. Said court shall have power to compel the attendance 
of witnesses, jurors, and parties by the usual process of courts of record of this 
state, and within the jurisdiction hereby conferred; and for the purpose of 
exercising the same, said courts and the judges thereof shall have all the 
powers of the superior courts and the superior judges. [L. 791, p. 109, § 3; 1 
H. C., § 526.] 


@ 746. Practice and Procedure—Costs—Change of Venue. 

Except as otherwise provided by law, the practice and procedure of the 
municipal courts shall be, so far as applicable, the same as that of the superior 
courts of this state, and the fees of witnesses, as well as all other costs, shall be 
the same in amounts, save as herein provided, and taxed in the same manner a8 
in superior courts. Change of venue may be taken from the municipal court 
to the proper justice court, within said state, for the same causes and in the 
same manner as change of venue may be taken from one superior court to 
another. [L. 791, p. 109, § 4; 1 H. C., § 527.] 


l 747. Open for Business, When—Terms. 


Said courts shall always be open for the transaction of business, except 
upon non-judicial days, but shall be considered as holding monthly terms 
commencing on the first Tuesday in each month. [L. 791, p. 109, § 5; 1 H. 
C., § 528.] 


@ 748. Criminal Process, How Directed and Served. 


All criminal process issued from said court shall be directed to the chief 
of police, marshal, or other principal police officer of the city, and shall be 
served by him or some police officer by him authorized. [L. 791, p. 109, § 6; 
1 H. C., § 529.] 


3 749. Rules of Practice, etc., Judges May Prescribe. 


The judges of said courts shall have power to prescribe such rules and 
regulations for the practice and procedure of said court[s] as by them shall be 
deemed proper, not inconsistent with the laws of this state. [L. 91, p. 109, 
§ 7; 1H. C., § 530.] 


¢ 750. Selection and Drawing of Jury—Clerk’s Duties as to. 


The judge of said court, together with the city clerk, shall, on the last 
Tuesday of each and every month, select and designate not more than twelve 
persons duly qualified as jurors of said court to serve therein during the next 
succeeding term, and until their successors are selected. They shall in writ- 
ing certify and sign said list of jurors, and immediately file the same in the 
office of the clerk of said court. The clerk of the court shall thereupon im- 
mediately issue a venire directed to the chief of police, or other principal po- 
lice officer of the city, requiring the attendance of said jurors in said court at 
ten o’clock a. m., on the day of the commencement of the next succceding 
term, which venire shall be served by the person to whom directed, or by some 
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police officer by him authorized, not later than Saturday following. The 
clerk shall, before the commencement of the next term, write the names of the 
jurors so selected upon separate slips of paper and place the same in a box, and 
whenever a case is called for trial by a jury, he shall thereupon by lot draw 
from said box twelve names, and the names of the jurors so drawn shall be the 
jury for the trial of that particular case, unless some of them be excused upon 
challenge, peremptory or for cause, which shall be the same in number and for 
the same cause as in the superior court, and when any of them are so excused 
the clerk shall draw from the remaining names in the box a sufficient number 
to fill the place of those excused; and in the event that a jury cannot for any 
cause be filled and sworn from the whole number originally mentioned, then 
the panel may be filled from the by-standers, or the judge may order the issu- 
ing of an open venire. If it appears to the court from any cause that a jury 
will not be needed at the beginning of any term, the court may, by order, 
dispense with the proceedings provided in this section. [L. ’91, p. 109, § 8; 
1 H. C., § 531.] 


2751. Want of Jurisdiction—Certifying Cause to Another Court. 

Whenever, during the trial of any cause, it shall appear to the court that 
the matter in controversy is beyond the power of this court to try and deter- 
mine, the court shall, by order, direct that the proceedings in the same, to- 
gether with the original papers, be certified and transferred to the court 
having jurisdiction to try and determine the same. [L. 91, p. 110, § 9; 1 
H. C., § 532.) 


4 752. Criminal Process, Form of—Prosecutions, Who May Institute. 

All process in criminal cases from said court shall be substantially the 
same in form as that of justices’ courts. All prosecutions for the violation of 
any city ordinance shall be conducted in the name of the city, and may be 
upon the complaint of any person; and all prosecutions for the violation of 
the criminal laws of the state may be instituted upon the complaint of any 
. person. [L. 791, p. 110, § 10; 1 H. C., § 533.] 


2753. Appeals from, etc. 


The judgments, orders, or decisions of said courts may be reviewed and 
revised in the superior courts of the state to the same extent and in the same 
manner as judgments, orders, or decisions of the justice courts, and the pro- 
cedure governing appeals from the municipal courts to the superior courts 
shall be the same as that governing appcals from the justice courts to the 
superior court. [L.’91, p.111,§ 11; 1 H. C., § 534.] 


2754. Judges—Terms of Office—Clerk, etc. 

The term of office of the municipal pudges under this chapter shall be 
four years from and after the first Tuesday in January next succeeding their 
election, and until their respective successors shall have been duly elected and 
qualified. Judges of the municipal courts shall be duly qualified electors of 
the city in which elected, persons learned in the law and duly admitted to 
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practice as an attorney in the courts of this state, and before entering upon the 
duties of their office shall take and subscribe an oath as prescribed for other 
Judicial officers, which oath shall be filed in the office of the city clerk.. They 
shall have the general powers of judges of courts of record, may administer 
oaths, take and certify acknowledgments, and as conservators of the peace 
shall have all the authority which is or may hereafter be vested in justices of 
the peace and other judicial officers. There shall be a clerk of the municipal 
court appointed by the mayor of the city, by and with the advice and consent 
of the council, or the council may by ordinance provide for the election of 
such clerk, who shall hold his office for such length of time as the council may 
by ordinance provide, and who shall be subject to removal in the same manner 
as other city officers. Before he enters upon the duties of his office he shall 
take and subscribe an oath the same as other city officers, and shall execute to 
his city a penal bond in such some [sum] and with such sureties as the council 
may direct, and subject to their approval, conditioned that he will faithfully 
account to and pay over to the treasurer of said city all moneys coming into 
his hands as such clerk; and that he will faithfully perform the duties of his 
office to the best of his knowledge and ability. Upon the recommendation of 
the judge of the municipal court the city council may provide for the appoint- 
ment of a deputy clerk of the municipal court, when they deem the same 
necessary, with such compensation as they may deem reasonable. [L. 791, p. 
111, § 12; 1H. C., § 535.] 


See infra § 762a, court abolished. 


2 755. Powers, Duties, and Authority of Clerk. 

The clerk shall have the custody and care of the books, papers, and rec- 
ords of said court; he shall be present by himself or deputy during the session 
of said court, and shall have the power to swear all witnesses and jurors, and 
administer oaths and affidavits, and take acknowledgments. He shall keep 
the records of said court, and shall issue all process under his hand and the 
seal of said court, and shall do and perform all things and have the same 
powers pertaining to this office as the clerks of the superior courts have in 
their office. He shall receive all fines, penalties, and fees of every kind, and 
keep a full, accurate, and detailed account of the same; and shall on each day 
pay into the city treasury all moneys received for said city during the day pre- 
vious, with a detailed account of the same, and taking the treasurer's receipt 
therefor. The said clerk as well as the judge of said court is hereby made a 
conservator of the peace, and vested with the same authority and discretion to 
act on receiving complaints and issuing warrants of said court in criminal 
cases. [L. 791, p. 112, § 13; 1 H. C., § 536. ] 


l 756. Jurors, Pay of. 

The jurors in the municipal court shall be paid by the city and county in 
proportion as follows: For the time occupied in trying cases in which the city 
is interested, they shall be paid by the city, and for the time occupied in the 
trial of criminal cases under the state law, they shall be paid by the county; 
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and it shall be the duty of the judge of said court to apportion the same from 
time to time, and order the issuing of certificates of attendants [attendance | 
to the county auditor and the city clerk accordingly; and jurors shall be en- 
titled to two dollars per day, but no mileage. [L. 791, p. 112, § 14; 1 H. C., 
§ 537. ] 


l 757. Policemen, Appointment of and Attendance at Court. 


It shall be the duty of the mayor of said city to see that a sufficient num- 
ber of police officers are always in attendance upon the municipal court, and 
in readiness to obey its orders; and the mayor shall have the power, in his dis- 
cretion, to appoint one [or] more persons, approved by the judge, to act as 
policemen for special attendance and duty in said court, irrespective of the 
general or special rules or legal regulations or enactments relative to the 
qualifications of policemen, and pay said persons such compensation as the 
council may deem reasonable: Provided, however, That nothing herein con- 
tained shall affect the powers and duties of the general police of said city. [L. 
91, p. 112, § 15; 1 H. C., § 538.] 


2 758. Jurisdiction of Justices Not Affected by. 

No provisions in this chapter shall be construed as repealing, or anywise 
limiting or affecting, the jurisdiction of justices of the peace under the general 
laws of this state. [L. 91, p. 113, § 16; 1 H. C., § 539. ] 


“Chapter” interpolated for “act.” 


2 759. Police Courts Superseded, and Causes Transferred from. 

The municipal courts organized and created by this chapter shall take the 
place of and supersede the police courts now existing in any of the cities to 
which this act applies; and when this court shall have been organized, and be 
in operation, all actions and proceedings pending in any such police courts, 
and all records and papers of said police courts, shal] be transferred to this 
court, and the same shall proceed to a final determination in this court as if 
commenced therein, and said police courts shall then cease and determine. 
[L. 791, p. 113, § 17; 1 H. C., § 540.] 


“Chapter” interpolated for “act.” 


8760. Salary of Judges and Clerks—Fees, Disposition of. 

The salary of the judges of the municipal courts shall be twenty-four 
hundred dollars per annum, payable out of the city treasury of their respec- 
tive cities, in equal monthly installments, and the salary of the clerk of the 
municipal courts shall be twelve hundred dollars per annum, payable out of 
the city treasury of their respective cities, in equal monthly installments, and 
all other officers of said courts shall receive such compensation as the city 
council may provide. The expense of maintaining said court shall be paid by 
the city, and the city shall provide a suitable place for holding the same, and 
no officer of said court shall receive any fees as compensation for any services 
as such ofticer, but all fees charged and collected which would be payable into 
the county treasury in the superior court shall be paid into the city treasury of 
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their respective cities, save jury fees in state cases, which shall be paid into the 
county treasury, and all officers of the court shall be paid for their services as 
such by salary only. [L. 91, p. 113, § 18; 1 H. C., § 541.] 


3761. Vacancies, How Filled. 

Vacancies in the office of judge of the municipal courts shall be filled by 
appointment by the governor of the state, and any judge so appointed shall 
hold and remain in office until the election and qualification of a municipal 
judge as in this chapter provided, which election shall be at the next succeed- 
ing general state election after said appointment, and the judge so elected 
shall qualify and enter upon the duties of his office upon the first Tuesday in 
January succeeding his election, as in this chapter provided. Immediately 
upon the taking effect of this act the governor of the state of Washington shall 
appoint and commission a judge of the municipal court in each city of this 
state having more than twenty thousand inhabitants, who shall qualify and 
enter upon the discharge of their duties within ten days after the date of such 
appointment, and the judges so appointed shall be the judges of the municipal 
courts in their respective cities until the qualification of the municipal judges 
to be elected at the general state election in the year eighteen hundred and 
ninety-two, as herein provided: Provided, however, Where, in any city to 
which this chapter applies, a person has been elected, and by virtue of such 
election has been and is now acting as police judge of such city, such person 
shall be and continue to be judge of the municipal court in and for such city 
until his successor shall be elected and qualified as herein provided, and 
within ten days after the taking effect of the act embraced in this chapter such 
person shall qualify as municipal judge and enter upon the duties of his office. 
It shall be the duty of the mayor, by and with the consent of the city council, 
to appoint a clerk of the municipal court in each of said cities, as in this 
chapter provided, immediately upon the going into effect of this act. [L. 791, 
p. 113, $ 19; 1 H. C., § 542.) 


“Chapter” interpolated for “act.” 


3 762. Appointment of Judge Pro Tem. 

In case of the temporary absence or disability to act of the municipal 
judge, the municipal court may be held by an acting municipal judge, who 
shall be designated in writing by the mayor from among the practicing attor- 
neys, qualified electors of the city, who, before entering upon his duties as 
acting judge, shall take and subscribe an oath as other judicial officers; and 
while so acting he shall have all the powers of the municipal judge: Provided, 
however, Such appointment shall not continue for a longer period than the 
absence or disability of the municipal judge. [L. 791, p. 114, § 20; 1 H. C., 
§ 543. ] 
¢ 762a. Repeal of This Chapter to Take Effect, When. 

An act entitled “An act creating and establishing municipal courts in 
cities of the state of Washington, having more than twenty thousand inhabi- 
tants, defining and prescribing their jurisdiction, regulating their practice and 
procedure and providing judges and clerks therefor, and declaring an emer- 
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gency,” approved February 28, 1891, and all acts amendatory thereof, be and 
the same are hereby repealed, and the courts and offices thereby created be, and 
the same are, hereby abolished: Provided, however, That the municipal courts 
created by the act hereby repealed, shall continue to exist, as by said act cre- 
ated, until January 1, 1898, and the officers thereof shall, until that time, con- 
tinue to perform the duties of their offices and receive the salaries as in said act 
specified. [L. 797, p. 331, § 1.] 


CHAPTER VI. 


OF AMENDMENT OF CHARTERS OF CITIES OF FIRST CLASS. 


2763. Revision of Charter. 

Upon the petition of one-fourth of the qualified electors, as shown by the 
last general city election, of any city of the first class, the city council of said 
city shall, and without such petition the city council in joint session may, 
cause an election to be held, at which election there shall be chosen by the 
qualified electors of said [city] fifteen freeholders thereof, who shall have been 
residents of said city for a period of at least two years preceding their election, 
and qualified electors, whose duty it shall be to commence within ten days after 
their election, and within sixty days thereafter prepare a new charter for said 
city by altering, changing, revising, adding to or repealing their existing char- 
ter, together with any amendments thereto, and file the same with the city 
clerk. [L. 795, p. 42, § 1.] 


See supra notes to §§ 735, 737. od adopted by the legislature illegal: Id. 

Under the provisions of the constitution The power of cities to frame charters is a 
the power is delegated to cities of the first continuing right vested in the voters, and 
class to frame charters for their own gov- does not become exhausted by being once 
ernment, subject to the general laws of exercised: Id.; nor is this power self- 
the state: Reeves v. Anderson, 13 W., 17; executing to such an extent as to render 
but the mode pointed out in Art. XI., § 10, an act of the legislature invalid passed to 
of the Const., for submitting propose further the exercise of the right and make 
amendments to a vote of the people should it available: Id. 
not be construed as exclusive of every A charter of a city of the first class may 
other method: Id.; and the city council’s be amended by a general law affecting 
power is purely ministerial and not vested every city of such class: State v. Carson, 
with such discretion as to render the meth- 6 W., 250, 259 


r 


2 764. Submission to Electors. 

Such new, altered, changed and revised charter shall be submitted to the 
qualified electors of said city at an election to be immediately called therefor, 
and if a majority of such qualified electors voting thereon ratify the same, it 
shall become the charter of the said city, and shall become the organic law 
thereof and supersede any existing charter, including amendments thereto, 
and all special laws inconsistent with said charter. [L. 95, p. 42, § 2.] 


2765. Publication. 

Such proposed charter shall be published in two daily newspapers in said 
city for at least thirty days prior to the day of submitting the same to the 
electors for their approval as in the last section provided. [L. 95, p. 43, § 3.] 


3 766. Notice of Election. 

All elections in this chapter authorized shall only be had upon notice, 
which notice shall specify the object of calling such election and shall be given 
for at least ten days before the day of election in all election districts of said 
city. [L. 795, p. 43, § 4.] 

188 


Cuar. VII.) EMINENT DOMAIN IN CITIES OF FIRST CLASS. [84767-775 


¢ 767. Election, How Held. 


Said elections may be general or special elections and, except as herein 
provided, shall be governed by the law regulating and controlling general or 
special elections in said city. [L. ’95, p. 43, § 5.] 


2 768. Officers—Effect of Revision Upon. 


All houses, boards or offices abolished or dispensed with by said altered, 
changed and revised charter, together with the emoluments thereof, shall 
cease to exist from and after the adoption of such altered, changed and revised 
charter; and any new offices created shall be filled by appointment of the 
mayor until the next general election and subject to such ratification and 
control by the city council as may be provided in such altered, changed and 
revised charter. [L. ’95, p. 43, § 6.] 


CHAPTER VII. 
OF EMINENT DOMAIN IN CITIES OF FIRST CLASS. 


@ 775. Power to Condemn—Compensation. 


Every city of the first class within the state of Washington is hereby 
authorized and empowered to condemn land and property for streets, avenues, 
alleys, highways, bridges, approaches, culverts, drains, ditches, public squares 
and public markets, city and town halls, jails and other public buildings and 
for the opening, widening, extending, altering and straightening of any street, 
avenue, alley or highway, and to damage any land or other property for any 
such purpose, or for the purpose of making changes in the grade of any street, 
avenue, alley or highway, or for the construction of slopes or retaining walls 
for cuts and fills upon real property abutting on any street, avenue, alley or 
highway now ordered to be, or such as shall hereafter be ordered to be opened, 
extended, altered, straightened or graded, or for the purpose of draining 
swamps, marshes or ponds, or filling the same, within the limits of such city, 
and to condemn land or property, or to damage the same, either within or with- 
out the limits of such city for public parks, drives and boulevards, hospitals, 
pesthouses, drains and sewers, and for aqueducts, reservoirs, pumping stations 
and other structures for conveying into and through such city a supply of fresh 
water; and to condemn land and other property and damage the same for any 
other public use within the authority of such city after just compensation hav- 
ing been first made or paid into court for the owner in the manner prescribed 
by this chapter. [L. ’93, p. 189, § 1.] 

See supra notes to § 739. 


See infra § 1242, power of eminent domain 
in cities other than of the first class. 


widening streets, the benefits may be off- 
set against the value of the land taken: 
Lewis v. Seattle, 5 W.. 741, 745, THA. 


See infra § 5429, counties may condemn. 

See notes to § lv infra, damages for 
street grading. 

See notes to §§ 1264, 1265 infra, streets over 
tide lands. 

Under Art. I., § 16. of the Const., in exer- 
cising the right of eminent domain, pay- 
ment must be made in advance in all cases; 
but, where a city appropriates land for 


The provision of the constitution requir- 
ing full compensation for land appropriated 
for right of way, “irrespective of any bene- 
fits from any improvement proposed,” does 
not apply to municipal corporations: ld., 
741 


i : 
The right to compensation is a personal 
privilege to the owner which he may waive: 


-s itv. 
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Appropriation of land by a city is a “tak- 
ing” thereof within the meaning of the con- 
stitution: Jd., 751. 

Where proceedings for the appropriation 
of land for street purposes can be instituted 
only by the city’s seeking to condemn the 


OF GOVERNMENT OF CITIES AND TOWNS. 


[Trrue VII. 


ed to assess benefits and damages, will give 
the owner a common law right of action 
for damages for the land appropriated, and 
does not necessitate his proceeding by man- 
damus to enforce the prosecution of the 
special proceeding: Id., 741. 


land, the failure of appraisers to act, select- 


@ 776. Method of, To be Provided by Ordinance. 


When the corporate authorities of any such city shall desire to condemn 
land or other property, or damage the same, for any purpose authorized by this 
chapter, such city shall provide therefor by ordinance, and unless such ordin- 
ance shall provide that such improvement shall be paid for wholly or in part 
by special assessment upon property benefited, compensation therefor shall 
be made from any general funds of such city applicable thereto. If such 
ordinance shall provide that such improvement shall be paid for wholly or in 
part by special assessment upon property benefited, the proceedings for the 
making of such special assessment shall be as hereinafter prescribed in this 
chapter: Provided, That no special assessment shall be levied under authority 
of this chapter, except when made for the purpose of streets, avenues, alleys, 
or highways or alterations thereof or changes of the grade therein or other 
Improvements in or adjoining the same, or for bridges, approaches, culverts, 
sewers, drains, ditches, public squares, drives or boulevards or for the purpose 
of draining swamps, marshes or ponds, or for filling the same: And it is 
further provided, That when a street, avenue, highway, or boulevard is estab- 
lished or widened to a width greater than 150 feet the excess over and above 
the 150 fect shall be paid out of the general fund of such city without any 
deduction for benefits for such excess. [L. 793, p. 189, § 2.] 


l 777. Petition for Compensation. 


Whenever any such ordinance shall be passed by the legislative authority 
of any such city for the making of any improvement authorized by this chapter 
or any other improvement that such city is authorized to make, the making of 
which will require that private property be taken or damaged for public use, 
such city shall file a petition in the superior court of the county in which such 
city is situated, in the name of the city, praying that just compensation, to be 
made for the private property to be taken or damaged for the improvement or 
purpose specified in such ordinance, “‘be ascertained by a jury or by the court 
in case a jury be waived.” [L. 93, p. 190, § 3.] 


2778. Petition to Contain What. 

Such petition shall contain a copy of said ordinance, certified by the clerk 
under the corporate seal, a reasonably accurate description of the lots, parcels 
of land and property, which will be taken or damaged, and the names of the 
owners and occupants thereof and of persons having any interest therein, so 
far as known, to the officer filing the petition or appearing from the records in 
the office of the county auditor, and where any known owners or other persons 
so interested are non-residents of the state, stating the fact of such non- 
residence. [L. 793, p. 190, § 4.] 


¢ 779. Summons to be Served. 
Upon the filing of the petition aforesaid a summons, returnable as sum- 
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mons in other civil actions, shall be issued and served upon the persons made 
parties defendant, together with a copy of the petition, as in other civil actions. 
And in case any of them are unknown or reside out of the state, a summons for 
publication shall issue and publication be made and return and proof thereof 
be made in the same manner as is or shall be provided by the laws of the state 
for service upon absent defendants in other civil actions. Notices so given by 
publication shall be sufficient to authorize the court to hear and determine the 
suit as though all parties had been sued by their proper names and had been 
personally served. [L. 793, p. 191, § 5.] 


3 780. Service—Manner of. 


In case the land, real estate, premises or other property sought to be 
appropriated or damaged in [is] state, school or county land, the summons and 
copy of petition shall be served on the auditor of the county in which such 
land, real estate, premises or other property is situated. Service upon other 
parties defendant shall be made in the same manner as is or shall be provided 
by law for service of summons in other civil actions. [L. 93, p. 191, § 6.] 


l 781. Jury to be Called—Separate Juries. 


Upon the return of said summons, or as soon thereafter as the business of 
court will permit, the said court shall proceed to the hearing of such petition 
and shall impanel a jury to ascertain the just compensation to be paid to all of 
such owners and occupants aforesaid; but if any defendant or party in interest 
shall demand, and the court shall deem it proper, separate juries may be im- 
paneled as to the compensation or damages to be paid to any one or more of 
such defendants or parties in interest. [L.°93, p. 191, § 7.] 


3 782. Jury to Ascertain Compensation. 


Such jury shall also ascertain the just compensation to be paid to any 
person claiming an interest in any lot, parcel of land or property which may be 
taken or damaged by such improvement, whether or not such person’s name or 
such lot, parcel of land or other property is mentioned or described in such 
petition: Provided, Such person shall first be admitted as a party defendant 
to said suit by such court and shall file the statement of his interest in and 
description of the lot, parcel of land or other property in respect to which he 
claims compensation. [L.’93, p. 191, § 8.] 


¢ 783. Jury to View Premises. 


The court may, upon the motion of such city or of any person claiming 
such compensation, direct that said jury (under the charge of an officer of the 
court) shall view the premises which it is claimed by any party to said proceed- 
ing will be taken or damaged by said improvement, and in any case where there 
is no satisfactory evidence given to the jury as to the ownership of or as to the 
extent of the interest of any defendant in the property to be taken or damaged, 
the jury may return their verdict as to the compensation or damage to be paid 
for the property or part of property to be taken or damaged for the entire 
interests therein. [L.’93, p. 192, § 9.] 
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3 784. Manner of Finding Damages to Building. 


If there be any building standing, in whole or in part, upon any land to 
be taken, the jury in their verdict shall add to their finding of damage to the 
land the damages also to the building or part of building necessary to be taken, 
if it be the property of the owner of the land; when owned by any other person 
the damages to the building shall be found separately. The value of such 
building to the owner to remove, or of the part thereof necessary to be taken, 
shall also be found by the jury. At any time before the entry of judgment on 
the verdict such owner may file with the clerk of the court in writing his 
election to take such building, or part of building, at the value so found in case 
of removal, and in such case the amount of such value shall be deducted from 
the damages found for the land and building, where they belong to the same 
owner, and from the damages found for the building where they belong to 
different owners, and the owner shall have such time for the removal of such 
building after the entry of judgment as the court shall allow. If the owner 
shall fail to give notice of his election as aforesaid within the timé prescribed, 
then no deduction shall be made from the damages found as aforesaid, and 
such building shall become the property of the city in like manner as the land 
upon which the same stands. If the lands and buildings belong to different 
persons, or if the land be subject to lease, the damages done to such persons, 
respectively, may be separately found by the jury on the request of any party. 
[L. 793, p. 192, § 10.] 


3 785. New Trial—Judgment—Continuance. 


Upon the return of the verdict the proceedings of the court regarding new 
trial and the entry of judgment thereon shall be the same as in other civil 
actions, and the judgment shall be such as the nature of the case shall require. 
The court shall continue or adjourn the case from time to time as to all occu- 
pants and owners named in such petition who shall not have been served with 
process or brought in by publication, and new summons may issue or new 
publication may be made at any time; and upon such occupants or owners 
being brought in, the court may impanel a jury to ascertain the compensation 
so to be made to such defendant or defendants for private property taken or 
damaged, and like proceedings shall be had for such purpose as hereinbefore 
provided. [L. 793, p. 193, § 11.] 


¢ ‘786. Change of Ownership. 


The court shall have power at any time, upon proof that any such owner 
or owners named in such petition who has not been served with process has 
ceased to be such owner or owners since the filing of such petition, to impanel 
a jury and ascertain the just compensation to be made for the property (or the 
damage thereto) which has been owned by the person or persons so ceasing to 
own the same, and the court may upon any finding or findings of any jury or 
juries, or at any time during the course of such proceedings enter such order, 
rule, judgment or decree as the nature of the case may require. [L. 793, p. 
193, § 12.] 
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2 787. No Delay on Account of Doubt of Real Owners. 


No delay in ascertaining the amount of compensation shall be occasioned 
by any doubt or contest which may arise as to the ownership of the property, or 
any part thereof, or as to the interests of the respective owners or claimants, 
but in such case the court may impanel a jury to ascertain the entire com- 
pensation or damage that should be paid for the property or part of property, 
and the entire interests of all the parties therein, and may require adverse 
claimants to interplead, so as to fully determine their rights and interests in 
the compensation so ascertained. And the court may make such order as may 
be necessary in regard to the deposit or payment of such compensation. [L. 
93, p. 193, § 13.] 


@ 788. Guardian Ad Litem Appointed, When. 


When it shall appear from said petition or otherwise, at any time during 
the proceedings upon such petition, that any infant or insane or distracted 
person is interested in any property that is to be taken or damaged, the court 
shall appoint a guardian ad litem for such infant or insane or distracted 
person to appear and defend for him, her or them, and the court shall make 
such order or decree as it shall deem proper to protect and secure the interest 
of such infant or insane or distracted person in such property or the compensa- 
tion which shall be awarded therefor. [L. 793, p. 194, § 14.] 


@ 789. Manner of Determining Compensation. 


When the ordinance providing for any such improvement provides that 
compensation therefor shall be paid, in whole or in part, by special assessment 
upon property benefited, the compensation found by the jury for any land 
or property taken shall be irrespective of any benefit from the improvement 
proposed. When such ordinance does not provide for any assessment, in 
whole or in part, upon property benefited, the compensation found for land or 
property taken, and in all cases the damages found in respect to land or 
property not taken, shall be ascertained over and above any local and special 
benefit arising from such proposed improvement, except as provided in section 
776 of this chapter as to streets, avenues and boulevards established or widened 
to a width greater than one hundred and fifty feet, in which class of cases no 
benefits shall be deducted as to such excess. [L. 793, p. 194, § 15.] 


3 790. Judgment—Appeal Not to Affect Proceedings, When. 


Any final judgment or judgments rendered by said court upon any 
finding or findings of any jury or juries, or upon any finding or findings of the 
court in case a jury be waived, shall be lawful and sufficient condemnation of 
the land or property to be taken, or of the right to damage the same in the 
manner proposed, upon the payment of the amount of such findings and all 
taxable costs, as hereinafter provided. It shall be final and conclusive as to 
the damages caused by such improvement unless such judgment or judgments 
shall be appealed from; and no appeal from the same shall delay proceedings 
under said ordinance, if such city shall pay into court for the owners, as 
directed by the court, the amount of the judgment and costs, and such city, 
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after making such payment into court, shall be liable to such owner or owners 
for the payment of any further compensation which may at any time be finally 
awarded to such parties so appealing in said proceeding, and his or her costs, 
and shall pay the same on the rendition of judgment therefor and abide any 
rule or order of the court in relation to the matter in controversy. In case 
of an appeal to the supreme court of the state by any party to the proceedings 
the money so paid into the superior court by such city, as aforesaid, shall 
remain in the custody of said superior court until the final determination of 
the proceedings. If the owner of the land, real estate, premises or other 
property accepts the sum awarded by the jury, the court or the judge thereof, 
he shall be deemed thereby to have waived conclusively an appeal to the 
supreme court and final judgment by default may be rendered in the superior 
court as in other cases. [L. ’93, p. 194, § 16.] 


2791. City to Have Right of Possession. 

The court, upon proof that just compensation so found by the jury, or by 
the court in case the jury is waived, together with costs, has been paid to the 
person entitled thereto, or has been paid into court as directed by the court, 
shall] enter an order that the city shall have the right at any time thereafter to 
take possession of or damage the property in respect to which such compensa- 
tion shall have been so paid or paid into court as aforesaid. [L. °93, p. 195, 
$ 17.] 


¢ 792. Damages Paid From General Fund, When. 

When the ordinance under which said improvement is ordered to be 
made shall not provide that such improvement shall be made wholly by special 
assessment upon property benefited, the whole amount of such damages and 
costs, or such part thereof as shall not be assessed upon property benefited, 
shall be paid from the general fund of such city, and if sufficient funds there- 
for are not already provided, such city shall levy and collect a sufficient sum 
therefor as part of the general taxes of such city, or may contract indebtedness 
by the issuance of bonds or warrants therefor as in other cases of internal 
improvements. [L. 795, p. 195, § 18.] 


@ 793. Payment by Special Assessment. 

When such ordinance under which said improvement shall be ordered 
shall provide that such improvement shall be paid for in whole or in part by 
special assessment or special taxation ofontiguous’property benefited thereby, 
the damage and costs awarded, or such part thereof as is to be paid from special 
taxation or special assessment, shall be levied, assessed and collected in the 
manners hereinafter provided. — [J.. 793, p. 196, § 19.] 


2 794. Supplementary Petition. 

Such city may file in the same proceeding a supplementary petition 
praving the court that an assessment be made for the purpose of raising an 
amount necessary to pay the compensation and damages which may or shall 
have been awarded for the property taken or damaged, with the costs of the 
proceedings, or for such part thereof as the ordinance shall provide. The said 
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court shall have power at any time after such supplementary petition shall 
have been filed, to appoint three commissioners to make such assessment and 
also to ascertain and include therein, as near as may. be, the costs incurred to 
the time of such appointment and the probable further costs of the proceed- 
ings, including therein the estimated costs of making and collecting such 
assessment, and shall direct such costs to be included by such commissioners 
in making said compensation. [L. 793, p. 196, § 20.] 


è 795. Assessment Commissioners—Oath of. 


Upon the filing of such petition the court shall appoint three competent 
persons as commissioners, who shall take and subscribe an oath substantially 
as follows, to wit:— 
“State of Washington, County of „SS. 

“We, the undersigned commissioners appointed by the superior court of 
——county, state of Washington, to assess the cost of (here state in 
general terms the improvement), do solemnly swear (or affirm, as he case 
may be) that we will a true and impartial assessment make of the cost of said 
improvement upon the city of and the property benefited by such im- 
provement, to the best of our ability and according to law.” [L. ’93, p. 196, 
g 21.] 


? 796. Duty of Commissioners, 

It shall be the duty of such commissioners to examine the locality where 
the improvement is proposed to be made, and the lots, blocks, tracts and 
parcels of land that will be specially benefited thereby, and to estimate what 
proportion of the total cost of such improvements will be of benefit to the 
public and what proportion thereof will be of benefit to the property to be 
benefited, and apportion the same between the city and such property, so that 
each shall bear its relative equitable proportion; and having found said 
amounts to apportion and assess the amount so found to be of benefit to the 
property upon theseveral lots, blocks, tracts, and parcels of land in the propor- 
tion in which they will be severally benefited by suchimprovement: Provided, 
That no lot, block, tract, or parcel of land shall be assessed a greater amount 
than it will be actually benefited, nor shall any lot, block, tract, or parcel of 
land which shall have been found by the jury or court to be damaged be 
assessed for any benefits: And provided further, That it shall not be neces- 
sary for said commissioners to examine the locality excepting where the 
ordinance provides for the establishment, opening, widening or improve- 
ment of streets, avenues, alleys or highways. Such part of the compensation, 
damages and costs as is not finally assessed against property benefited shall 
be paid from any general funds of the city or town applicable thereto. 
[L. 793, p. 197, § 22.] 


2797. Assessment Roll. 


Such commissioners shall also make, or cause to be made, an assessment 
roll, in which shall appear the names of the owners so far as known, description 
of each lot, block, tract or parcel of land and the amount assessed as special 
benefits thereto, and in which they shall set down as against the city the 
amount they shall have found as public benefit and certify such assessment 
Toll to the court by which they were appointed within sixty days after their 
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appointment, or within such extension of said period as shall be allowed by 
the court. [L. 93, p. 197, § 23.] 


8 798. Court to Set Time for Hearing Notice. 


After the return of such assessment roll the court shall make an order 
setting a time for the hearing thereof before the court, which day shall be at 
least twenty days after the return of such roll. It shall be the duty of such 
commissioners to give notice of such assessment and of the day fixed by the 
court for the hearing thereof in the following manner: 

1. They shall send by mail to each owner of premises assessed, whose name 
and place of residence is known to them, a notice substantially in the following 
form: 


“Mr. , your (here give a short description of the premises) is assessed 
$—— for public improvement. Hearing on the assessment roll will be had 
before te superior court of county, (here give date). 


eee er e 


qiii 


9 


3 
Commissioners.” 


2. They shall cause at least ten days’ notice to be given by posting notice in — 
at least three public places in such city, one of which shall be in the neighbor- | 
hood of such proposed improvement, and when a daily newspaper is published 
in such city, by publishing the same at least five successive days in such daily 
newspaper, or if no daily newspaper is published in such city and a weekly 
newspaper is published therein, then at least twice, being once in each week 
for two successive weeks, in such weekly newspaper, or if no daily or weekly . 
newspaper is published in such city, then in a newspaper published in the 
county in which such city is situated, which notice may be substantially as 
follows:— 

“Special Assessment Notice.—Notice ts hereby given to all persons inte- - 
rested that the city council (or other legislative authority) of , having 
ordered that (here insert the description and nature of improvements substan- 
tially as in the ordinance) have applied to the superior court of county for - 
assessment of the cost of said improvements according to benefits, and an 
assessment thereof having been made and returned to said court, the final hear- 
ing thereon will be had before said court on the day of , A. D. 18—. | 
All persons desiring may then and there appear and make their defense. 

b 


? 


b 
Commissioners.” 


[L. 93, p. 197, 8 24.] 


ł 799. Affidavit of Commissioners, ` 

On or before the. final hearings, the affidavit of one or more of the com- 
missioners shall be filed in said court, stating that they have sent, or caused to 
be sent, by mail, to the owners whose premises have been assessed and whose 
names and place of residence are known to them, the notice hereinbefore | 
required to be sent by mail to owners of premises assessed. They shall also 
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cause to be filed the affidavit of the person who shall have posted the notice 
required by this chapter to be posted, setting forth when and in what manner 
the same were posted. Such affidavit shall be received as prima facie evidence 
of a compliance with this chapter in regard to giving such notices. They shall 
also file a certificate of publication of such notice in like manner as is required 
in other cases of publication of notices of summonses. [L. 93, p. 199, § 25.] 


2 800. Jurisdiction Retained. 


If ten days shall not have elapsed between the first publication or the 
putting up of such notices and the day set for hearing, the hearing shall be 
continued until such time as the court shall order. The court shall retain full 
jurisdiction of the matter until final judgment on the assessments, and if the 
notice given shall prove invalid or insufficient the court shall order new notice 
to be given. [L.’93, p. 199, § 26.] 


801. Objections May be Filed. 

Any person interested in any real estate to be affected by such assessment 
may appear and file objections to such report, and the court may make such 
rule or order in regard to the time of filing such objections as the court shall 
deem proper. As to all lots, blocks, tracts and parcels of land, to the assess- 
ment of which objections are not filed within the time ordered by the court, 
default may be entered and the assessment confirmed by the court. [L. 793, 
p. 199, § 27.] 


¢ 802. Evidence—Hearing. 

On the hearing, the report of such commissioners shall be competent Anusy dy 
evidence, and either party may introduce such other evidence as may tend to A amb /$ 03 
establish the right of the matter. The hearing shall be conducted as in other 
cases at law) and if it shall appear that the premises of the objector are assessed £ 29y) 
more or less than they will be benefited, or more or less than their proportion- 
ate share of the cost of the improvement, the jury shall so find, and also find 
the amount in which said premises ought to basses and the judgment 
shall be entered accordingly. [L. ’93, p. 199, § 28.] DC uma t~ 


3 808. Court May Modify or Confirm Assessment. 

The court before [which] any such proceedings may be pending shall 
have authority, at any time before final judgment, to modify, alter, change, 
annul or confirm any assessment returned as aforesaid, or cause any such 
assessment to be recast by the same commissioners, whenever it shall be 
necessary for the obtainment of justice, or may appoint other commissioners in 
the place of all ur any of the commissioners first appointed for the purpose of 

. making such assessment or modifying, altering, changing or recasting the 
same, and may take all such proceedings and make all such orders as may be 
necessary to make a true and just assessment of the cost of such improvement 
according to the principles of this chapter, and may from time to time, as 
may be necessary, continue the application for that purpose as to the whole 
or any part of the premises. [L. 793, p. 200, § 29.] 
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? 804. Judgment—Effect of. 


The judgment of the court shall have the effect of a separate judgment as 
to each tract or parcel of land assessed, and any appeal from such judgment 
shall not invalidate or delay the judgment except as to the property concern- 
ing which the appeal is taken. Such judgment shall be a lien upon the 
property assessed from the date thereof until payment shall be made. [L. 93, 
p. 200, § 30. ] 


@ 805. Clerk to Certify Roll, etc. 


The clerk of the court in which such judgment is rendered shall certify a 
copy of the assessment roll and judgment to the treasurer of the city, or if 
there has been an appeal taken from any nart of such judgment then he shall 
certify such part of the roll and judgment. as is not included in such appeal, 
and the remainder when final judgment is rendered. Such judgment and 
copy of assessment roll shall describe the lots, blocks, tracts or parcels of land 
assessed and the respective amounts assessed on each lot, block, tract or parcel 
of land, and shall be sufficient warrant to the city treasurer to collect the 
assessinents therein specified. [L. 793, p. 290, § 31.] 


3 806. Publication of Notice. 


The treasurer receiving such certified copy of the assessment roll shall 
Immediately give notice thereof by publishing such notice at least once in the 
official newspaper or newspapers of such city or town, if such newspaper or 
newspapers there be; and if there be no such newspaper, then by posting four 
copies thereof in public places along the line of the proposed improvement; 
such notice may be, substantially, in the following form: 


“Special Assessment Notice.—Public notice is hereby given that the supe- 
rior court of county, state of Washington, has rendered judgment for a 
special assessment upon property benefited by the following improvement 
(here insert the character and location of the improvement in general terms) 
as will more fully appear from the certified copy of the judgment on file in my 
office, and that the undersigned is authorized to collect such assessments. All 
persons interested are hereby notified to call and pay the amounts assessed at 
my office (here insert location of office) within thirty days from the date 
hereof. 

“Dated this 


day of , A. D. 18—. 


9 
“City (or town) treasurer of 


[L. 93, p. 200, § 32.] 


2 807. Duty of City Treasurer—Penalty. 


It shall be the duty of the city treasurer into whose hands such judgment 
for assessments shall come, to inform the persons whose names appear on the 
assessment roll of such assessment by written or printed notice deposited in the 
mail, postage prepaid, and addressed to such persons so far as the residences 
of such persons are known to him, requesting payment of the same. Any such 
treasurer omitting so to do shall be liable to a penalty of five dollars for every 
such omission; but the validity of the special assessment shall not be affected 
by such omission. It shall be the duty of such treasurer to write the word 
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“naid” opposite each tract or lot on which the assessment is paid, together with 
the name and postoffice address of the person making the payment and date of 
payment. [L. ’93, p. 201, § 33.] 


2 808. Return of Roll—Sale to Satisfy Delinquent Assessments—Penalty. 


Within fifteen days from the expiration of the time limited for the pay- 
ment of any such assessments the treasurer must return the improvement as- 
sessment roll to the comptroller, if there be such officer of the city, otherwise to 
the city clerk, distinguishing thereon the assessments paid and those unpaid. 
The comptroller or clerk, as the case may be, shall, upon receipt of said roll, 
credit the treasurer with the amount of the assessments collected thereon, and 
threupon issue and annex thereto a warrant directing the treasurer to sell all 
the lots or parcels of land described in said roll upon which assessments are 
levied, whether in the name of a designated owner or in the name of an un- 
known owner, to satisfy all delinquent and unpaid assessments upon said roll, 
with costs and charges. On the day of the commencement of the sale of said 
real property in pursuance of such warrant, a penalty of ten per cent on the 
principal amount of every unpaid assessment on said improvement assessment 
roll shall accrue to such assessment, and must then and thereafter be collected 
therewith, together with the interest to accrue as herein provided. [L. 793, 
p. 201, § 34.] 


ry 


2 809. Sale, When and Where Held—Notice. 


Such warrant issued for the purpose of making sale of said real property 
on which assessments are delinquent and unpaid, shall be deemed and taken 
as an execution against said real property for the amount of said assessments 
with penalty and costs, and the treasurer or his deputy shall, within sixty days 
from the receipt thereof by him, commence the sale of said real property and 
continue such sale from day to day thereafter, except on Sundays and legal 
holidays, until all the lots and parcels of land described in said assessment roll 
on which any such assessment is delinquent and unpaid are sold. Such sale 
shall take place at the front door of the building in which the city council, 
or other legislative body, holds its sessions. The treasurer shall give notice 
of such sales by publishing a notice thereof once in each week for three 
consecutive wecks in the official newspaper or newspapers of the city, or if 
there be no such newspaper, then by publishing the same for said period in 
some newspaper published in the same county in which the city is situated, 
or if no such newspaper be published in such county, then in some newspaper 
published in the state of general circulation in such county. Such notice shall 
contain a list of all lots and parcels of land upon which such assessments are 
delinquent, with the amount of the assessment, penalty and costs to date of 
sale, including cost of advertising due upon each of such lots or parcels of 
land, together with the names of the owners thereof, or the words “unknown 
owners” as the same may appear upon said improvement assessment roll, and 
shall specify the time and place of sale and that the several lots and parcels of 
land therein described will be sold to satisfy the assessment, penalty and costs 
due upon each. All of such sales shall be made between the hours of ten 
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o’clock a. m. and four o’clock p. m. Each lot or parcel of land shall be sold 
separately and in the order in which the same appears on the improvement 
assessment roll, commencing at the head thereof. If there be no bidder for 
any lot or parcel of land of a sum sufficient to pay the delinquent assessment 
thereon, with penalty and costs, the treasurer shall strike the same off to the 
city for the whole amount which he is required to collect by such sale. [L. 
"93, p. 202, § 35. ] 


2810. Sale—How Conducted—Certificate of. 


All lots and parcels of land sold for delinquent improvement assessments 
shall be sold to the highest bidder, and whenever any such lot is sold for more 
than the sum sufficient to satisfy the delinquent assessment, with penalty and 
costs, the surplus shall be kept by the treasurer in a separate fund, and there- 
after the owner, or his legal representative, shal] on application to the city 
council, or other legislative body, be entitled to a warrant therefor. After 
receiving the amount of the assessment, penalty, cost and charges, the treas- 
urer shall make out a certificate, dated on the day of sale, stating (when 
known) the name of the owner as given on the assessment roll, a description of 
the land sold, the amount paid therefor, the name of the purchaser, that it was 
sold for the assessment, giving the name of the street or other brief designation 
of the improvement for which the assessment was made, and specifying that 
the purchaser will be entitled to a deed in two years from the day of sale unless 
redemption thereof be made. Such certificate shall be signed by the treasurer, 
and shall be delivered to the purchaser and shall be by such purchaser recorded 
in the office of the county auditor of the county in which the lands are situated 
within three months from the date thereof. If not recorded within said time, 
the lien thereof shall be postponed to claims of subsequent purchasers and 
encumbrances for value and in good faith who become such while the same is 
unrecorded. [L. ’93, p. 203, § 36. | 


2811. Re-Sale. 

If any bidder to whom any lot or parcel of land is stricken off does not 
pay the assessment, penalty and costs before ten o’clock a. m. of the day 
following the day of such sale, such lot or parcel of land must then be resold, 
or if the assessment sale is closed, be deemed to have been sold to the city or 
town, and the certificate of purchase shall be issued to the city therefor. [L. 
°93, p. 203, § 37.] 


@ 812. Sale by City of Certificates. 


The city comptroller, if there be such officer, and if not then the city or 
town clerk, shall be the custodian of all certificates of purchase for lots or 
parcels of land sold to the city, and shall at any time within two years from 
the date of such certificate, and before redemption of the lot or parcel of land 
therein described, sell and transfer any such certificate to any person who will 
pay to him the amount for which the lot or parcel of land therein described 
was stricken off to the city, with interest subsequently accrued thereon, and 
the treasurer may, if so authorized by the council, sell and transfer any such 
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certificate in like manner after the expiration of such two years from the 
date of the certificate. [L. 93, p. 204, § 38.] 


? 813. Return of Sales. 


Within ten days after the completion of the sale of all lots and parcels of 
land described in such improvement assessment roll, and authorized to be sold 
as aforesaid, the treasurer must make return to the comptroller, or other 
officer by whom the warrant was issued, of said assessment roll, with a state- 
inent of his doings thereon, showing all lots and parcels of land sold by him, to 
whom sold and the sum paid therefor. [L. 793, p. 204, § 39.] 


3 814. Lien for Amount Paid. 

The purchaser at such sale acquires a lien on the lot or parcel of land sold 
for the amount paid by him at such sale as well as for all taxes and special 
assessments and all interest, penalties, costs and charges thereon, whether 
levied previously or subsequently to such sale, and whether for state, county, 
city or town purposes, subsequently paid by him on the lot or parcel of land, 
and shall be entitled to interest at the rate of twenty per cent per annum on 
the original amount paid and such subsequent payments from the date of the 
respective payments. [L. ’93, p. 204, § 40.] 


2? 815. Redemption. 

Every lot and parcel of land sold for an improvement assessment shall be 
subject to redemption by the former owner, or his grantee, mortgagee, heir or 
other representative, within two years from the date of the sale upon payment 
to the treasurer for the purchaser of the amount for which the same was sold, 
with interest at the rate of twenty per cent per annum, together with all taxes 
and special assessments and interest, penalties and charges thereon paid by 
the purchaser on such lot or parcel of land since such sale, with like interest 
thereon. Unless written notice of taxes and assessments subsequently paid, 
and the amount thereof shall be lodged with the treasurer, redemption may be 
made without including the same. On any such redemption being made the 
treasurer shall give to the redemptioner a certificate of redemption therefor, 
and pay over the amount received from such redemption to the purchaser or 
his assigns. Should no redemption be made within the period of two years 
the treasurer shall, on demand of the purchaser or his assigns, and the sur- 
render of the certificate, execute to him a deed for the lot or parcel of land 
therein described: Provided, That no such deed shall be executed until the 
holder of such certificate shall have notified the owner of said lots or parcels 
of land that he holds said certificate and that he will demand a deed therefor; 
and if, notwithstanding said notice, no redemption be made within sixty days 
from the date of the service or first publication of said notice, said holder shall 
be entitled to said deed. Said notice may be given by personal service upon 
said persons or by publication in a weekly newspaper, published in said city, 
once in each week for three successive weeks, if no newspaper be published in 
said city then publication shall be made as provided in section 798 of this 
chapter. Such notice and return thereto, with the affidavit of the person 
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claiming said deed stating that said service was made, shall be filed with the 
treasurer. Such deed shall be executed only for the lot or parcel of land 
named in the certificate, and after payment of all subsequent taxes and special 
assessments thereon. The deed shall be executed in the name of the city by 
which the improvement is made; shall recite in substance the matters con- 
tained in the certificate, the notice to the owner, and that no redemption has 
been made of the property within the time allowed by law. Such deed shall 
be signed and acknowledged by the city treasurer as such. The deed shall be 
prima facie evidence that the property was assessed as required by law; that 
the assessment was not paid; that the property was sold as required by law; 
that it was not redeemed; that notice had been given, and that the person 
executing the deed was the proper officer; and the deed shall be conclusive 
evidence of the regularity of all other proceedings from the assessment, in- 
clusive, up to the execution of the deed. [L. 793, p. 204, § 41.] 


@ 816. Separate Fund. 

All moneys received or collected by the treasurer upon assessments for 
any purpose authorized by this chapter shall be kept as a separate fund, and 
in no wise used for any other purpose whatever, except for the redemption of 
warrants drawn against such fund. [L. 793, p. 206, § 42.] 


g 817. Payment Before Sale. 

Whenever before sale of any lot or parcel of land the amount of any 
assessment thereon, with penalty and costs accrued thereon, shall be paid to 
the treasurer, he shall thereupon mark the same paid, with the date of payment 
thereof on the assessment roll, and whenever after sale of any lot or parcel of 
land for any assessments, the same shall be redeemed, he shall thereupon 
enter the same redeemed with the date of such redemption on such record. 
Such entry shall be made on the margin of the record opposite the description 
of such lot or parcel of land. [L. 793, p. 206, § 43. ] 


¢ 818. Liability of Treasurer—Penalty. 

If the treasurer shall receive any moneys for assessments, giving a receipt 
therefor, for any lot or parcel of Jand and afterwards return the same as 
unpaid, or shall receive the same after making such return, and the same be 
sold for assessment which has been so paid and receipted for by himself or his 
clerk or assistant, he and his bond shall be liable to the holder of the certificate 
given to the purchaser at the sale for the amount of the face of the certificate, 
and a penalty of twenty per centum additional thereto besides legal interest, 
to be demanded within two years from the date of the sale and recovered in 
any court having jurisdiction of [the] amount, and the city shall in no case be 
liable to the holder of such certificate. [L. 93, p. 206, § 44.] 


2 819. New Assessment. 


If any assessment be annulled or set aside by any court, or be invalid for 
any cause, a new assessment may be made and return and like notice given 
and proceedings had as herein required in relation to the first; and all parties 
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in interest shall have the like rights, and the city council or other legislative 
body, and the superior court, shall perform the like duties and have like power 
in relation to any subsequent assessment as are hereby given in relation to 
the first assessment. [L. ’93, p. 206, § 45.] 


2 820. Assessment to be a Lien. 

All the assessments levied by any city under this chapter shall, from the 
date of the assessment, be a lien upon the real estate upon which the same may 
be imposed, and such lien shall continue until such assessments are paid. If 
any proceedings taken for the enforcement thereof shall be held void or in- 
valid, such city shall provide by ordinance for new proceedings and a new sale 
for the enforcement thereof in like manner as hereinbefore provided; and, in 
addition to the remedy hereinbefore provided, any city many enforce such 
lien by civil action in any court of competent jurisdiction in like manner and 
with like effect as actions for the foreclosure of mortgage. [L. ’93, p. 207, 


S 46.] 


2 821. Damages for Grading Streets. 

If any street, avenue or alley, or the right to use and contro] the same for 
purposes of public travel, shall belong to any city, and such city shall establish 
a grade therefor, which grade requires any cut or fill, damaging abutting prop- 
erty, the damages to arise from the making of such grade may be ascertained 
in the manner provided in this chapter, but such city may provide that the 
compensation to be made for such damage, together with the accruing costs, 
shall be added to the cost of the labor and material necessary for the grading 
thereof, and shall be paid by assessment upon the property within the local 
assessment district defined by law or the charter or ordinances of such city in 
the same manner and to the same extent as other expenses of such improve- 
ment are assessed and collected. In such case it shall not be necessary to 
procure the appointment of commissioners or take the other proceedings 
herein provided for making such assessments, but all the proceedings for the 
assessment and collection of such damages and costs, shall, if so ordained by 
such city, be governed by the charter provisions, law or ordinances in force 
in such city for the assessment and collection of the cost of such improvements 
upon property locally benefited thereby: Provided, however, That this section 
shall apply only to the original grading of such street, avenue or alley. L. 793, 
p. 207, § 47.] 


See infra § 1280 et seq., damages for change of grade. 


3 822. Discontinuance of Proceedings. 

At any time within two months from the date of rendition of the last 
judgment awarding compensation for any such improvement in the superior 
court, or if any appeal be taken, then within two months after the final 
determination of the appeal in the supreme court, any such city may discon- 
tinue the proceedings by ordinance passed for that purpose before making 
payment or proceeding with the improvement by paying or depositing in 
court all taxable costs incurred by any parties to the proceedings up to the 
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time of such discontinuance. If any such improvement be discontinued, 
no new proceedings shall be undertaken therefor until the expiration of one 
year from the date of such discontinuance. [L. 793, p. 208, § 48.] 


@ 823. Funds for Improvements May be Advanced. 

If any city or town shall desire to take possession of any property or do 
any damage or proceed with any improvement, the compensation for which is 
to be paid for in whole or in part by the proceeds of special assessment under 
this chapter, it may advance from its general funds, or any moneys available 
for the purpose, the amount of the assessments aforesaid, and pay the same 
to the owner or into court, as herein provided, reimbursing itself for moneys 
so advanced from the special assessments aforesaid. If there be no funds 
available for the purpose, such city may contract indebtedness for the purpose 
of raising funds therefor, which indebtedness shall be contracted and such 
proceedings taken therefor as is provided by law for indebtedness contracted 
for other internal improvements. [L. ’93, p. 208, § 49.] 


@ 824. Jury May be Waived. 

In any proceedings under this chapter wherein a trial by jury is provided 
for, the jury may be waived as in other civil cases in courts of record in the 
manner prescribed by law, and the matter may be heard and determined 
without the intervention of a jury. [L. ’93, p. 208, § 50.] 


¢ 825. Public Use, a Judicial Question—Jury—Practice. 

Whenever an attempt is made to take private property for a use alleged 
to be public under authority of this chapter, the question whether the con- 
templated use be really public shall be a judicial question and shall be deter- 
mined as such by the court before inquiry is had into the question of com- 
pensation to be made. When a jury is required for the determination of any 
matter under this chapter, such jury may be the. same jury summoned for 
the trial of ordinary civil actions before the court, or the court may, in its 
discretion, issue a venire to the sheriff to summon as jurors such number of 
qualified persons as the court shall deem sufficient. Except as herein other- 
wise provided, the practice and procedure under this chapter in the superior 
court, and in relation to the taking of appeals and prosecution thereof shall 
be the same as in other civil actions, but all appeals must be taken within 
thirty days from the date of rendition of the judgment appealed from. Pro- 
ceedings under this chapter shall have precedence of all cases in court except 
criminal cases. [L. 793, p. 208, § 50. ] 


2 826. Definition of ‘*Person.”’ 


Whenever the word “person” is used in this chapter the same shall be con- 
etrued to include any company, corporation or association the state or [any] 
county therein. [L. 793, p. 209, § 51.] 


2 827. Compensation for Prior or Subsequent Damage. 


If any city has heretofore taken or shall hereafter take possession of any 
land or other property, or has damaged or shall hereafter damage the same 
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for any of the public purposes mentioned in this chapter, or for any other 
purpose within the authority of such city, without having made just com- 
pensation therefor, such city may cause such compensation to be ascer- 
tained and paid to the persons entitled thereto by proceedings taken in 
accordance with the provisions of this chapter, and the payment of such 
compensation and costs as shall be adjudged in favor of the persons en- 
titled thereto In such proceedings shall be a defense to any other action 
for the taking or damaging of such property. |L. 793, p. 209, § 52.] 


CHAPTER VIII. 
OF CHANGE OF SYSTEM OF WATER SUPPLY IN CITIES OF FIRST CLASS. 


g 835. Extension of Plant, How Determined. 


When any plan, system, or proposed extension thereof which shall have 
been adopted or specified for furnishing any water supply to any city of the 
first class in this state, shall after such adoption be deemed to be insufficient 


or inadequate for any reason, the said city may determine that fact by resolu- 
tion of its council, and may thereupon by ordinance submit to the electors of 
such city any new plan or system, or any desired or proposed change in the 
adopted plan or system, or any adopted extension thereof, which new plan, 
system or proposed change of extension shall be clearly specified in general 
terms in said ordinance, and stated upon the ballot in general but clear terms 
sufficient for common understanding. [L. 95, p. 18, § 1.] 


è 836. Election. 

Such proposed changes shall be submitted at either any annual or special 
city election for ratification or rejection, to the qualified voters of such city, 
of which election notice shall be regularly given in the paper doing the city 
printing, by publication for thirty days immediately preceding such election: 
Provided, That no such change shall be adopted unless assented to by at least 
three-fifths of all the electors voting on such proposition. [L.’95, p. 18, § 2.] 


@ 837. Water Fund, Diverted, 

Upon the adoption of such proposed change the fund devoted to the 
original plan, system or extension may thereupon be and is diverted to be 
used for the plan, system or extension so changed and adopted, in proportion 
as the said plan, system or extension is changed and adopted. [L. ’95, p. 
18, § 3.] 
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CHAPTER IX. 
OF CITIES OF THE SECOND CLASS. 


ARTICLE 1.—GENERAL POWERS. 


2 841. Rights, Privileges and Powers. 

Every municipal corporation of the second class shall be entitled the city 
of (naming it), and by such name shall have perpetual succession, may 
sue and be sued in all courts and places, and in all proceedings whatever; and 
shall have and use a common seal, and alter the same at pleasure; may pur- 
chase, receive, have, take, hold, lease, use, and enjoy property of every name 
or description, and control and dispose of the same for the common benefit. | 
[L. 90, p. 143, § 24; 1 H. C., § 544.] 


See supra § 700 et seq., organization and See supra § 718, municipal corporations as 


incorporation of cities. bodies politic, ete. 
See supra § 708, boundaries, how altered. See supra § 723 et seq., advancement of 
See supra § 709, consolidation, how ef- cities. 
fected. See infra §8§ 5673, 5674. 
See ‘supra $ 714 et seq., classification of Sce infra § 1790 et seq., taxation and dis- 
cities and towns. position of funds in. 


ARTICLE 2.—Orricers AND ELECTIONS. 


8 842. Officers—Enumeration of. 

The officers of such city shall consist of a mayor, twelve councilmen, a 
collector, who shall also be a street commissioner, an assessor, treasurer, city 
clerk, police ‘ndge, city attorney, chief of police, and whenever a free public 
library and reading room is established therein, five trustees thereof; and 
the council may also provide for the election, by the voters of said city or by 
said council, of a superintendent of irrigation, and a chief of police shall be 
appointed by the mayor, with the advice and consent of the council. The 
city council may also elect a city surveyor, harbor master, pound keeper, and 
city jailer, and whenever a paid fire department shall be established in such 
city, a chief engineer and one or more assistant engineers, and any other 
officer necessary to carry out the provisions of this chapter, and for whose 
election or appointment no provision is made, and may, by ordinance, pre- 
scribe the duties of all city officers and fix their compensation, subject to the 
limitations herein contained. [L. ’90, p. 144, § 25; 1 H. C., § 545.] 


2 843. Election of Officers—Terms. 

On the first Tuesday after the first Monday of December of each year a 
municipal election shall be held, at which the qualified voters of such city 
shall elect a mayor and six councilmen, to be voted for by the wards they may 
respectively represent, and each to hold office for the term of two years, and 
until the qualification of his successor; and also an assessor, a collector, and 
strect commissioner, city attorney, police judge, who shall each hold office 
for one year, and until the qualification of a successor: Provided, That at 
the first election held after the organization of such city under this act, such 
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city shall elect twelve councilmen, who shall, at the first meeting of the city 
council, decide by lot their terms of office; six of said councilmen to hold for 
the term of two years, and the others for the term of one year, and in each 
case until the qualification of their successors. [L. ’90, p. 144, § 26; 1 H.C., 
§ 546. ] 

“This act’: See note to § 700. 


? 844. Manner of Conducting Elections. 


All elections held under the provisions of this act shall be conducted 
according te the general election laws of this state. [L. ’90, p. 145, § 27; 1 
H. C., § 547.) i 


“This act’; See note to § 700. 


? 845. Council to Canvass Vote. 


On the Tuesday following the election, the city council shall convene and 
publicly canvass the result and shall issue certificates of election to each 
person elected by a plurality of votes. When two or more persons have re- 
ceived an equal and highest number of votes for any one of the offices voted 
for, the city council shall thereafter, at its first regular meeting, decide by 
vote, between the parties, which shall be elected. If the city council, from 
any cause, fail to meet on the day named, the mayor shall call a special 
meeting of said council within five days thereafter, and in addition to the 
notice provided for calling special meetings, shall publish the same on two 
successive days in some newspaper published in such city. If the mayor 
fail to call said meeting within said five days, any four councilmen may call it. 
At such special meeting all elections, appointments, or other business may 
be transacted that could have been on the day first herein named. [L. ’90, p. 
145, § 28; 1 H. C., § 548. ] 


3? 846. Oath and Bond—Vacancies. 


Fach officer of such city shall take the oath of office, and such as may be 
required to give bonds, file the same, duly approved, within ten days after 
receiving notice of his election or appointment; or if no notice be received, 
then on or before the date fixed for the assumption by him of the duties of the 
office to which he may have been elected or appointed; but if any one, either 
elected or appointed to office, fail for ten days to qualify as required by law, or 
to enter upon his duties at the time fixed by law or the orders of the city 
council, then such office shall become vacant; or if any such officer shall 
absent himself from such city continuously for ten days, without the consent 
of the city council, or shall openly neglect or refuse to discharge his duties, 
such office may be, by the city council, declared vacant: Provided, That the 
penalty for absence from the city shall not apply to such officers as serve 
without salary or other compensation. Such officers as are elected by the 
voters of the city shall enter upon their duties on the second Tuesday of 
January next succeeding the date of their election; such officers as are elected 
or appointed by the city council shall enter upon their duites within ten days 
after receiving notice of their appointment or election. [L. ’90, p. 145, § 29; 
1 H. C., § 549. ] 
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2 847. Council May Remove Officers and Fill Vacancies. 

When any vacancy occurs in any elective office, except the mayor, the 
city council may fill the same for the unexpired term, and until the qualifica- 
tion of a successor. The city council, upon written charges, to be entered 
upon their journal, after notice to the party and after trial, by a vote of two- 
thirds of all the members elect, may remove any officer. [L. 90, p. 146, 8 30; 
1H. C., § 550. ] 


3 848. Council May Require Additional Security, or Declare Office Vacant. 

It shall be the duty of the city council to provide for the accountability of 
all officers herein provided for, by requiring from them sufficient security for 
the faithful performance of their duties or trust, which security shall be given 
by them before entering upon their respective duties. If such security shall 
be or become insufficient, additional security may be required, and if not 
given within ten days, the council, by a vote of two-thirds of the members, 
may declare the office vacant, and may thereafter fill the same. [L. 790, p. 
146, § 31; 1 H. C., § 551.] 


@ 849. Compensation of Mayor and Councilmen. 

The mayor and councilmen shall receive such salary or compensation as 
the city council may provide: Provided, That members of the city council, 
or a committee thereof for that purpose appointed, may receive for their 
services, while acting as a board of equalization, a sum to be determined by 
the council, not to exceed for each one five dollars per day for each day while 
actually so engaged, for two weeks in each year, and no longer. [L. 790, p. 
146, § 32; 1 H. C., § 552.] 


¢ 850. Salary of Collector and Street Commissioner. 

The collector and street commissioner shall receive a salary, to be fixed 
by the city council, which shall not exceed the sum of fifteen hundred dollars 
per annum. [L. ’90, p. 147, § 33; 1 H. C., § 553.] 


2 851. Additional Compensation Prohibited. 
The city council shall have no power to allow any extra or additional 
compensation to that in this chapter expressly authorized to any officer for 


the rendition of services that the city council have power to require the officer 
to perform by virtue of his office. [L. 790, p. 147, § 34; 1 H. C., § 554.] 


“This chapter’: See note to § 700. 


@ 852. Division of City into Wards. 

In case any such city shall, at the time of its organization under this act, 
be divided into wards, such division shall continue, but the city council may, 
at any time not within three months previous to an annual city election, 
change the boundaries of such wards, or divide it into others, not exceeding 
sixin number: Provided, That such change shall not affect the term of office 
of any councilman, but he shall serve out his term for the ward in which his 
residence may be; but if more reside in any one ward than the proportion to 
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which it is entitled, those of the shortest unexpired term shall, by the council, 
be assigned for such unexpired term to a ward where there is a vacancy. The 
representation of each ward in the city council shall be as near as may be in 
proportion to its population. [L. ’90, p. 147, § 35; 1 H. C., § 555.] 


“This act”: See note to § 700. 


ARTICLE 3.— LEGISLATIVE DEPARTMENT AND POWERS. 


¢ 853. City Council, How Constituted Policemen to be Designated. 

The mayor and councilmen of the several wards shall constitute the city 
council, and at its first meeting in next after a city election, shall elect 
a city clerk, city treasurer, and one of their own body as president of the city 
council, and at any time when the mayor and president are both absent may 
elect a president pro tempore, who shall act during such absence. They shall 
also at such time designate the number of policemen for such city, to be 
elected as hereinafter provided. [L. 90, p. 147, § 36; 1 H. C., § 556.] 


@ 854. Proceedings—How Conducted. 

A majority of the councilmen elect shall constitute a quorum for the 
transaction of business. A less number may adjourn from time to time, and 
they may compel the attendance of absent members. The council may punish 
their members for disorderly conduct, and upon written charges to be entered 
upon their journal for such conduct, after trial, may expel a member by a vote 
of two-thirds of all the members elected. The mayor shall have a vote only in 
case of a tie in the votes of the other members. They shall determine their 
rules of proceeding and the qualification of members. The sitting of the 
council shall be open to the public, except where the interests of the city shall 
require secrecy. A journal of all their proceedings shall be kept by the clerk 
under their direction. At any time, at the request of any two members, the 
ayes and noes on any question shall be taken and entered upon the journal. 
[L. 790, p. 148, § 37; 1 H. C., § 557.] 


@ 855. Powers of Council. 

The city council shall have power and authority to make and pass all 
by-laws, ordinances, orders, and resolutions not repugnant to the constitution 
of the United States or the state of Washington, or the provisions of this 
chapter, necessary for the municipal government and the management of the 
affairs of the city, for the execution of the powers vested in said body cor- 
porate, and for carrying into effect the provisions of this chapter; 

1. To fix and collect a license tax on and to regulate theaters, melodeons, 
balls, concerts, dances, and all theatrical, melodeon, circus, or other perform- 
ances, and all performances where an admission fee is charged, or which may 
be held in any house or place where wines and liquors are sold to the partici- 
pators; also all shows, billiard tables, bowling alleys, exhibitions, or amuse- 
ments; 

2. To fix and collect a license tax on and to regulate all taverns, hotels, 
restaurants, saloons, barrooms, banks, brokers, manufactories, livery stable 
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keepers, express companies, and persons engaged in transmitting letters or 
packages, railroad, stage, and steamboat companies or owners, whose principal 
place of business is in such city, or who shall have an agency therein; 

3. To license and regulate auctioneers; 

4. To license, regulate, tax, prohibit, or suppress all tippling houses, dram- 
shops, saloons, bars, barrooms, raffles, hawkers, peddlers, pawnbrokers, re- 
freshment or coffee stands, booths, or sheds; 

5. To prohibit or suppress, or to license and regulate, all dance houses, 
fandango houses, or any exhibition or show of any animal or animals; 

6. To license and tax hackney coaches, cabs, omnibuses, drays, market 
wagons, and all other vehicles used for hire, and to regulate their stands, and 
to fix the rates to be charged for the transportation of persons, baggage, and 
property; and 

7. To license or suppress runners for steamboats, railroads, taverns, or 
hotels; and 

8. To fix and collect a license tax upon all occupations and trades, and all 
and every kind of business authorized by law not heretofore specified; and 
Provided, That in [on] the business of selling intoxicating drinks, wines, ales, 
and beers in less quantities than one quart, or to be drank on the premises 
where sold, and on any other business, trade, or calling not provided by law, 
to be licensed for state and county purposes, the amount of license shall be 
fixed at the discretion of the city council, as they may deem the interests and 
good order of the city may require; also 

9. To prevent and restrain any riot or riotous assemblage, disturbance of 
the peace, or disorderly conduct in any place, house, or street in the city; 

10. To prevent, remove, and abate nuisances at the expense of the parties 
creating, causing, or committing, or maintaining the same; 

11. To establish, maintain, and regulate a common pound for estrays, and 
to appoint a pound keeper, who shall be paid out of the fines and fees imposed 
and collected of the owners of any animals impounded, and from no other 
source; 

12. To prevent and regulate the running at large of any and all domestic 
animals within the city limits, or any parts thereof, and to regulate or prevent 
the keeping of such animals within any part of the city; 

13. To control and regulate slaughter houses, wash houses, laundries, tan- 
neries, forges, and offensive trades, and to provide for their exclusion or re- 
moval from the city limits, or from any part thereof; 

14. To provide, by regulation, for the prevention and summary removal of 
all filth and garbage in streets, sloughs, alleys, back yards, or public grounds 
of such city, or elsewhere therein; 

15. To establish, alter, and repair city prisons, and to provide for the regu- 
lation of the same and for the safe keeping of persons committed thereto; 

16. To provide for the care, feeding, and clothing of the city prisoners; 

17. To provide for the formation of a chain-gang for persons convicted of 
crimes or misdemeanors, and their proper employment and compulsory work- 
ing for the benefit of the city; and also 

18. To provide for the arrest and compulsory working of vagrants; 
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19. To prohibit and suppress all gaming and all gambling or disorderly 
houses, and houses of ill-fame, and all immoral and indecent amusements, 
exhibitions, and shows; 

20. To establish and regulate markets and market places; 

21. To fix and regulate the speed at which any railroad cars may run within 
the city limits, or any portion thereof; 

22. To provide for and regulate the commons of the city; 

23. To regulate and prohibit fast driving or riding in any portion of the 
city; 

24. To regulate or prohibit the loading or storage of gunpowder and com- 
bustible or explosive materials in the city, or transporting the same through 
its streets or over its waters; 

25. To have, purchase, hold, use, and enjoy property of every name or kind 
whatsoever, and the same to sell, lease, transfer, mortgage, convey, control, 
or improve; 

26. To build, erect, or construct houses, buildings, or structures of any 
kind needful for the purposes of such city; 

27. To establish, continue, regulate, and maintain a fire department for | 
such city, to change or reorganize the same, and to disband any company or 
companies of the said department; also to discontinue and disband said fire 
department, and to create, organize, establish, and maintain a paid fire de- 
partment for such city: Provided, That nothing in this chapter shall be 
construed to authorize the said city council to disband or discontinue the fire 
department of any city having, at the time of its organization under this act, 
a volunteer fire department organized and existing, or to create, establish, and 
maintain a paid fire department therein, without first submitting the propo- 
sition of establishing a paid fire department for such city to the legal voters 
thereof, at a general city election, for decision, and not after such election, 
unless thereat a majority of all the votes cast at such election are in favor 
thereof; and in the event that [at] any time hereafter the volunteer fire 
department of such city shall be disorganized or disbanded and a paid fire 
department established in its stead, then every person who shall have been 
an active fireman for the space of two years next before the date of such dis- 
banding and establishing shall be entitled to and shall receive an exempt 
fireman’s certificate, and such certificate shall entitle the person to whom it is 
issued to all benefits and immunities accorded by the laws of this state in 
regard to exempt firemen; 

28. To institute and perfect any and all measures and means for the pre- 
vention and extinguishment of fires; 

29. To establish fire limits and the same to alter at pleasure: 

30. To regulate and prevent the erection of wooden or other buildings or 
structures of combustible materials; 

31. To regulate the construction of buildings, sheds, awnings, signs, or any 
structures of a dangerous or unsafe character; 

32. To adopt, enter into, and carry out means for securing a supply of 
water for the use of such city or its inhabitants, or for irrigating purposes 
therein; 
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33. To prevent the overflow of the city or to secure its drainage; 

34. To provide for the numbering of houses; 

35. To establish a board of health; 

36. To prevent the introduction and spread of disease; 

37. To establish a city infirmary, and provide for the indigent sick, and to 
provide and enforce regulations for the protection of health, cleanliness, 
peace, and good order of the city; 

38. To establish and maintain hospitals within or without the city limits; 

39. To control and regulate interments, and prohibit them within the city 
limits; 

40. To build, alter, improve, keep in repair, and control the water front; 

41. To erect, regulate, and repair wharves, and to fix the rate of wharfage 
and transit wharf, and levy dues upon vessels and commodities; and 

42. To provide for the regulation of berths, landing, stationing, and remov- 
ing of steamboats, sail vessels, rafts, barges, and all other water craft; 

43. To fix the rate of speed at which steamboats and other steam water craft 
may run along the water front of the city; 

44. To build bridges so as not to interfere with navigation; 

45. To provide for the removal of obstructions to the navigation of any 
channel or watercourses or channels; 

46. To license steamers, boats, and vessels used in any watercourse in the 
city, and to fix and collect a license tax thereon; 

47. To license ferries and bridges, under the law regulating the granting 
of such license; 

48. To determine and impose fines for forfeiture and penalties that shall 
be incurred for the breach or violation of any city ordinance, and also for a 
violation of the provisions of this chapter, when no penalty is affixed thereto, 
and provided by law, and to appropriate all such fines, penalties, and for- 
feitures for the benefit of the city; but no penalty to be enforced shall 
exceed for any offense the amount of five hundred dollars or three months’ 
imprisonment, or both; and every violation of any lawful order, regulation, 
or ordinance of the city council of such city is hereby declared a misdemeanor 
or public offense, and all prosecutions for the same may be in the name of the 
people of the state of Washington; 

49. To create and establish a city police; 

50. To prescribe their duties and their compensation, and to provide for 
the regulation and government of the same; 

51. To provide for conducting elections, and establishing election precincts 
when necessary; 

52. To examine, either in open session or by committee, the accounts or 
doings of all officers or other persons having the care, management, or dispo- 
sition of moneys, property, or business of the city; 

53. To make all appropriations, contracts, or agreements for the use or 
benefit of the city and in the city’s name; 

54. To provide by ordinance for the opening, laying out, altering, con- 
structing, extending, repairing, grading, paving, planking, graveling, ma- 
cadamizing, or otherwise improving of public streets, avenues, and other 
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public ways, or any portion of either thereof; and for the construction, regu- 
lation, and repair of sidewalks, and other street improvements, all at the 
expense of the property to be benefited thereby, without any recourse, in any 
event, upon the city for any portion of the expense of such work, or any delin- 
quency of the property holders or owners, and to provide for the forced sale 
thereof for such purposes; 

55. To establish a uniform grade for streets, avenues, sidewalks, and 
squares, and to enforce the observance thereof; 

56. To clear, cleanse, alter, straighten, widen, fill up, or close any waterway, 
drain, or sewer, or any watercourse in such city when not declared by law to 
be navigable; 

57. To adopt, provide for, establish, and maintain a general system of 
sewerage, draining, or both, and the regulation thereof, the expense thereof 
to be borne by general taxation upon the taxable property and the inhabitants 
of and in such city; 

58. To provide funds for the purpose aforesaid, and to determine the man- 
ner, terms, and place of connection with main or central lines of pipes, sewers, 
or drains established with funds derived from general tax, and compel com- 
pliance with and conformity to such general system of sewerage or drainage, 
or both, and the regulations of said council thereto relating, by the infliction 
of suitable penalties and forfeitures against person and property, or either, for 
non-conformity to or failure to comply with the provisions of such system 
and regulations, or either; . 

59. To provide for all public buildings, public parks, or squares necessary 
or proper for the use of the city; 

60. To permit the use of the streets for railroad purposes; 

61. To order paid any final judgment against such city; but none of its 
lands or property of any kind or nature, taxes, revenue, franchise or rights, or 
interest shall be attached, levied upon, or sold in or under any process whatso- 
ever; 

62. To regulate the sale of coal and wood in such city, and may appoint a 
measurer of wood and weigher of coal for the city, and define his duties, and 
may prescribe his term of office and the fees he shall receive for his services: 
Provided, That such fees shall in all cases be paid by the parties requiring 
such service. [L. ’90, p. 148, § 38; 1 H. C., § 558.] 


See supra notes to § 739. “This chapter’: See note to § 700. 


2 856. Presentation and Auditing of Claims. 

All accounts and demands that shall lawfully arise against the city shall 
be submitted to the council, and if found correct, shall be allowed, and an 
order be made that the demand be paid, upon which the clerk shall draw a 
warrant, which shall be countersigned by the mayor or the president of the 
city council upon the treasurer, in favor of the owner or owners of the de- 
mand, specifying for what purpose and by what authority it is issued, and out 
of what fund it is to be paid, and the treasurer shall pay the same out of the 
proper fund. All accounts and demands against such city, other than such 
as are chargeable to or payable out of the school fund, must be presented to 
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the city council, duly itemized and accompanied by an affidavit of the party 
or his agent, stating the same to be a true and legitimate claim against such 
city for the full amount for which the same is presented, and that the same 
accrued as set forth, and with all necessary and proper vouchers, within one 
year from the date the same accrued; and any claim or demand not so pre- 
sented within the time aforesaid shall be forever barred, and said council shall 
have no authority to allow any account or demand not so presented in manner 
and time as aforesaid, nor shall any action be maintained against such city for 
or on account of any demand or claim against the same, until such demand 
or claim shall have first been presented to the city council for action thereon. 
[L. 790, p. 154, § 40; 1 H. C., § 559.] 


2 857. Limitation Upon Annual Expenditure. 


The annual expenses of such city shall not exceed the sum of one hun- 
dred thousand dollars: Provided, however, The moneys authorized to be 
raised and expended for the payment of the funded or bonded indebtedness 
of such city, as provided to be raised by the provisions of this chapter, shall 
not be considered a portion of such annual expense. If at any time after the 
sum of one hundred thousand dollars shall have been expended in any year it 
shall appear that the interests of such city demand an expenditure of an addi- 
tional sum, the city council shall make a report of the same, which shall be 
published for at least three weeks in some newspaper printed and published in 
such city, particularly specifying the object or objects for which said expendi- 
ture is required, and the amount of money necessary to be raised to meet the 
same. At any time within ten days after the expiration of said publication, 
the city council shall order an election, giving ten days’ notice thereof, at 
which time those persons who are legal voters of such city may vote for or 
against a tax to raise such additional sum. The election shall be conducted, 
and returns made and canvassed, in all respects as the general elections of 
such city, and a majority shall determine if such tax be levied or not. If the 
vote is in favor of such tax, the city council shall forthwith, by an order to be 
entered on the journal of their proceedings, order the tax to be levied, and 
collect upon the basis of the last municipal assessment, and shall make the 
proposed expenditures: Provided, That the special tax thus to be levied shall 
for no one year be more than one per centum of the valuation of real and 
personal property in the city, as shown by the last assessment roll. All 
special taxes to be levied and collected under the provisions of this section 
shall be levied and collected in the manner, form, and ways prescribed for the 
levying and collection of the general taxes of such city; and as a security for 
their payment, a lien shall attach to and against each lot of land for the 
amount assessed against it from the date of the order, and every person, firm, 
or corporation against whom a tax be thus assessed shall be personally liable 
to pay the amount to such city. Said lien shall continue until such taxes are 
paid or the property becomes vested in a purchaser under a sale thereof. [L. 
90, p. 154, § 41; 1 H. C., § 560.] 


“This chapter’: See note to § 700. 
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2858. Expenditure in Excess of Limit Void. 

Every appropriation or payment of money made or ordered by the city 
council in excess of said sum of one hundred thousand dollars, unless it shall 
be authorized by a vote of the electors of such city, as provided for in the 
preceding section, shall be invalid, illegal, and void, and shall be recoverable 
by the city from the party or parties to whom the same is made, if knowingly 
taken or received by such party or parties; and the members of the city 
council who shall have voted for the same shall be individually, jointly, and 
severally liable for such excess, and it may be recovered from them in any 
court of competent jurisdiction by the party or parties with whom they have 
contracted, or by the city, if payment has been actually made. [L. ’90, p. 156, 
§ 42; 1H. C., § 561.] 


? 859. Streets to Remain Public. 

All the streets of such city that have been or shall hereafter be laid out 
and dedicated by the party or parties owning the land fronting upon the 
same, or by the authority of such city, and declared to be public streets, and 
that have been or shall hereafter be used as such, shall be and are hereby 
dclared public streets to the extent that the same may have been or shall 
hereafter be used, laid out, or dedicated. [J. ’90, p. 156, §$ 43; 1 H. C., 
§ 562. | 


? 860. Contracts—How to be Let. 

All contracts for work to be performed, or materials to be used, ordered 
by or for such city, or in which it is interested, may be, and when the cost 
exceeds five hundred dollars shall be, let to the lowest bidder. A notice, 
signed by the clerk, soliciting sealed proposals, shall be published a reasonable 
time, in no case less than ten days prior to the time fixed for opening such 
bids. Such notice shall designate the work to be done and the place and the 
time in which it may be performed, with such other specifications as may tend 
to give the bidders a knowledge of the object to be accomplished, and with a 
reference to the diagram or specifications on file in the clerk’s office. On the 
day limited in said notice for the opening of said bids, the council, or a com- 
mittee therefor appointed, shall, in open meeting, open and declare said bids, 
and award the contract to the lowest responsible bidder: Provided, however, 
That the city council, or its committee, may reject all bids when considered 
too high or uncertain from any circumstances. The council or committee 
may, before considering any offer, require security that the party will enter 
into a contract, if awarded to him, and all contracts shall be in writing and 
accompanied with a bond satisfactory to the mayor. No officer of such city 
shall be interested in any contract to which the city is a party, and any 
contract contrary to the provisions hereof shall be void. [L.°90, p. 156, $ 44; 
1 H. C., § 563. ] 


¢ 861. Creation and Improvement of Public Highways. 
The city council is authorized and empowered to establish, lay out, alter, 
open, improve, and repair streets, avenues, sidewalks, alleys, bridges, squares, 
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and other public highways and places within the city, and to drain, sprinkle, 
and light the same; to remove all obstructions therefrom; to establish the 
grades thereof; to grade, plank, pave, macadamize, gravel, and curb the same, 
in whole or in part, and to construct gutters, culverts, sidewalks, and cross- 
walks therein, or upon any part thereof; to cause to be planted, set out, and 
cultivated shade trees along the lines thereof or therein, and generally to 
manage and control all such highways and places. [L. 790, p. 157, § 45; 1 
H. C., § 564.] 


2 862. Assessment in Proportion to Benefits Received. 


The city council shall have the power to provide by ordinance for doing 
any or all work thereupon or therein authorized by this chapter, and for the 
payment of the cost and expenses thereof by the levy and collection of special 
assessments therefor upon the property to be affected thereby. That is to say, 
the expense or cost of any work or improvement upon the streets, avenues, or 
public ways of such city shall be assessed upon the lots and lands fronting 
thereon, each lot being separately assessed for the full debt thereof in propor- 
tion to the benefits upon the property to be benefited, sufficient to cover the 
total expense of the work to the center of the street on which it fronts. The 
expense of all improvements in the space formed by the junction of two or 
more streets, or where one main street terminates in or crosses another main 
street, and also all necessary street crossings or crossways, shall be paid by such 
city. In all the streets constituting the water front of such city, or bounded 
on the one side by the property thereof, the expense of work done on that 
portion of said streets from the center line thereof to the said water front, or 
to such property of the city bounded thereon, shall be provided for by such 
city, but no contract for any such work shall be given, except to the lowest 
responsible bidder, and in the manner hereinbefore provided. When any 
work or improvement mentioned in this section is done or made on one side 
of the center line of said streets, avenues, or public ways, the lots fronting on 
that side only shall be assessed to cover the expenses of said work, according to 
the provisions of this chapter. [L. ’90, p. 157, § 46; 1 H. C., § 565.] 


See notes to § 739 supra. 


2 863. Enacting Clause of Ordinances, Form of. 

The style of the city ordinances shall be as follows: “Be it ordained by 
the mayor and city council of the city of ”; and all ordinances shall be 
published in one or more of the newspapers published in the city. [L. ’90, p. 
158, § 47; 1 H. C., § 566.] 


? 864. Ordinances, How Passed and Published—Evidence. 

By-laws and ordinances shall be passed by the city council, and approved 
by the mayor, or the president of the city council acting in his stead. But 
before any by-law or ordinance shall have any binding validity, it shall be 
published in one or more newspapers published in the city, and recorded in 
the record-book to be kept by the clerk. The clerk shall certify on the 
record the fact of publication; and so certified, the record shall be prima 
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facie evidence of the passage thereof, and may be read as evidence of the 
by-laws or ordinance and its publication. A printed copy of any ordinance or 
by-law, or a compilation thereof printed by authority of the city council and 
attested by the clerk, shall be evidence thereof in same manner and with like 
effect. [L. ’90, p. 158, § 48; 1 H. C., § 567.] 


2 865. Orders to be Entered Upon Journal. 

All orders of the city council, to have force and legal validity, shall be 
entered upon the journal of their proceedings, which journal shall be signed 
by the officer who may preside at such meeting. [L. 90, p. 159, § 49; 1 H. 
C., § 568.] 


3 866. Ayes and Noes to be Entered, When. 

Upon the passage of all ordinances appropriating money, imposing taxes, 
abolishing licenses, increasing or lessening the amount to be paid for licenses, 
the ayes and noes shall be entered upon the journal. [L. ’90, p. 159, § 50; 1 
H. C., § 569. ] 


¢ 867. Majority Necessary to Pass Ordinances, When. 

A majority of all the members elected shall be necessary to pass any 
ordinances appropriating for any purpose the sum of five hundred dollars or 
upwards, or any ordinance imposing any assessment, tax, or license, or in any 
wise increasing or diminishing the city revenue. [L. 790, p. 159, § 51; 1 H. 
C., § 570.] 


2 868. Trustees of Free Library. 


The trustees of any free public library created or existing in such city 
under the provisions of an ordinance shall be appointed by the city council 
in the same manner as other officers are appointed under the provisions of 
this chapter, anything in the provisions of said chapter to the contrary not- 
withstanding. [L. 790, p. 159, § 52; 1 H. C., § 571.] 


“This chapter”; See note to § 700. 
ARTICLE 4.—Taxation, Levy anp COLLECTION. 


2 869. Levy Taxes, Mode of—Bonded Indebtedness. 

The city council shall have full power and authority to assess, levy, and 
collect, annually, taxes upon all the property within the city taxable for state 
purposes, not exceeding one per cent upon the assessed value thereof, which 
shall be paid into the general fund for current expenses. They shall provide 
for the payment of the principal and interest of the bonded indebtedness, if 
any, of such city, and for the payment of the other indebtedness of such city 
not funded; and they shall, each year, levy, assess, and collect an additional 
tax upon the taxable property as aforesaid, not exceeding two per cent in any 
one year, which, when collected, shall be paid into a fund, to be disbursed as 
follows:— 

1. To pay the interest on said bonds; 
2. To a fund for the payment of the principal thereof; and 
3. To meet ‘any indebtedness, as aforesaid, not funded. 
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And the city council, in making said levy, shall estimate the proportion 
requisite for each fund, and the same shall be expended under the direction 
of the city council for the purpose aforesaid, and for no other purpose. Said 
tax shall be levied, assessed, and collected upon all property liable to taxation 
within such portion and such limits, and so much of the territory of such city 
as shall be liable therefor under the laws and charters in existence at the time 
of the organization of such city under this title; and if, by reason of extension 
of territory, or from any cause, a portion only, or a certain district of such 
city, be liable, under said laws and charters, for the payment of the bonded 
and other indebtedness above named, or any portion of either thereof, the city 
council, in levying such tax, shall make such levy upon and against the 
property which is situated and persons who may reside in the territory of such 
city, liable in each case for the payment of such indebtedness, or any particular 
class or portion thereof, according to such existing laws and charters. The 
city council shall also have power to raise annually, by tax upon all the prop- 
erty within the city taxable for state purposes, whatever amount of money may 
be requisite for the support of a free public library and reading room, such 
tax not to exceed in any one year the rate of ten cents on each one hundred 
dollars valuation. [L. ’90, p. 159, § 53; 1 H. C., § 572.] 


The legislature has provided for assess- but no act has been adopted covering cities 
ment and collection of taxes in cities of the of the second class. Part of this article 
first, third and fourth classes, conforming is obsolete: See §§ 1778, 1810 infra. 
same to the reforms in the revenue law, 


3 870. Duty of Assessor. 


It shall be the duty of the city assessor to prepare, between the first Mon- 
day of February and the first Monday in May in each year, and present to the 
city clerk, with his certificate to its correctness, a list of all the real and 
personal property within the city taxable for state and county purposes, with 
a true valuation thereof, which said assessment list shall conform, as near as 
practicable, when not inconsistent to the provisions of this chapter, to the 
assessment list required by law to be made by the county assessor for state and 
county purposes; also to make all assessment for the improvement of streets 
as herein or by ordinance provided; to be present at the sessions of all boards 
of equalization mentioned in this chapter, and to furnish to said board such 
information as may be required, and to perform such other services in refer- 
ence to the assessments of property in the city, or otherwise appertaining to his 
office, as the city council, by ordinance or resolution, may require. During 
the session of the board of equalization the city assessor shall enter upon the 
assessment list all the changes and corrections made by the board, and may 
assess and add to said list any property in said city not previously assessed. 
In the assessment and listing of property for taxation, and in the collecting of 
tax upon personal property not secured by lien upon real estate, he shall have 
and may exercise the same powers as are conferred by law upon county asses- 
sors, and shall receive therefor the same fees and compensation. Ie shall 
receive a salary, to be fixed by the city council, which shall not exceed five 
hundred dollars per annum. [L. 790, p. 160, $ 54; 1 H. C., $ 573.] 

“This chapter”: See note to § 700. ` 
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2871. Board of Equalization. 

The city council, or a committee of their number selected for that pur- 
pose by the city council, at a meeting thereof, to be held on the second Tues- 
day of May of each year, shall constitute a board of equalization, and shall, 
after the assessor shall have completed and handed in his assessment list to 
the city clerk, and after five days’ notice published in some newspaper in 
such city, hold mectings to hear and determine all complaints respecting the 
valuation of property as fixed by the assessor in such list, and shall have 
power on their own motion, with or without complaint made, to modify and 
change such valuation in any way they shall deem just and proper: Provided, 
however, That before making any change in any assessment, the board shall 
notify the person interested, by letter deposited in the postoffice, or express, 
postpaid, and addressed to such person, at least three days before action is 
taken, of the day fixed when the matter shall be investigated: Provided, 
further, That no reduction must be made in the valuation of property unless 
the party affected thereby, or his agent, makes and files with the board a 
written application therefor, verified by his oath, showing the facts upon 
which it is claimed such reduction should be made. Any member of said 
board shall have power to administer oaths and affirmations in the matters 
before said board, and the sessions of said board shall be held from time to 
time, as in its notice specified, for the period of two weeks, and no longer. [L. 
90, p. 161, § 55; 1 H. C., § 574.] | 


See revenue law as to board of equalization. 


¢ 872. Duty of City Clerk as to List. 

After the board of equalization shall have completed their duties, the 
city clerk shall add up the columns of valuation and enter the total valuation 
of each description of property in the list, and the total value of all property 
assessed and listed thereon; and thus equalized and added up, the clerk shall, 
on the first Tuesday in June thereafter, deliver it to the city council. [L. 
90, p. 162, § 56; 1 H. C., § 575.] 


See note to last section. 


@ 873. Tax, Levy and Effect of—Fiscal Year. 

On the third Tuesday in June in every year, the city council by an 
ordinance shall levy upon all the property in the city, taxable by law for state 
purposes, a tax for the current and general expenses of the city; and in con- 
formity to the provisions of this chapter, shall levy any and all other taxes 
by law directed, then to be levied or assessed; and in conformity with the 
provisions of this chapter, shall levy a tax for the payment of the funded debt, 
upon the property liable therefor. Every tax so levied is made a lien, which 
shall attach, on said day in each year, to and against all real property assessed 
for the amount assessed against it; and if said property be assessed to a wrong 
person or by a wrong name, said lien shall in no wise be affected or invalidated, 
and it shall not be satisfied or removed until the taxes are paid or the property 
has absolutely vested in a purchaser under and by reason of a sale for such 
taxes. Every tax assessed upon personal property is a lien upon the real prop- 
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erty of the owner thereof from and after the time of the levy of such tax. The 
fiscal year shall begin on the first day of January, and the terms “real and 
personal property” shall have the same meaning as the same terms used in 
the revenue laws of the state. [L. 90, p. 162, § 57; 1 H. C., § 576.] 

“This chapter’: See note to § 700. 


2874. Assessment List Delivered to Collector. 

As soon as the city council has declared and levied the taxes in any year 
as in the preceding section provided, the city clerk shall carry out in a 
separate money column in the list the amount of taxes assessed against each 
individual, firm, company, corporation, or unknown owner, and add and put 
down the aggregate of all taxes as shown by the list; and as thus carried out, 
the city clerk shall certify to its correctness, and on or before the fifteenth 
day of July thereafter, deliver it to the city collector; and shall charge him 
with the amount of taxes as footed up, and take his receipt therefor. [L. ’90, 
p. 163, § 58; 1 H. C., § 577.] 


2 875. Collection of Taxes and Filing Delinquent List. 

The collector, on receiving the assessment list certified by the clerk, 
shall proceed to collect the taxes specified therein, and pay over the same into 
the treasury, taking a receipt thereof. For the purpose of collecting the taxes 
authorized by this chapter, the city collector shall have such powers as are 
given by the revenue laws of this state to collectors of state and county taxes, 
so far as the same are applicable. All taxes unpaid at the close of official 
business on the thirty-first day of October shall be deemed delinquent, after 
which time the collector shall receive no money for taxes; and he shall, 
upon said day, enter upon assessment roll a levy upon all property therein 
assessed, the taxes upon which remain unpaid, and shall immediately ascertain 
the total amount of taxes unpaid, and file in the office of the city clerk a list 
of all persons and property then owing taxes, verified by his oath, which list 
shall be known as the delinquent list. [L. 90, p. 163, § 59; 1 H. C., § 578. ] 

“This chapter’: See note to § 700. 


@ 876. Unpaid Taxes Delinquent, When—Penalty. 

On the thirty-first day of October of each year, at six o’clock p. m., of said 
day, all unpaid taxes are delinquent, and thereafter the collector must collect 
thereon, for the use of the city, an addition of five per cent. [L. ’90, p. 164, 
£60; 1 H. C., § 579.] 


8 877. Delinquent List Delivered to Clerk, When—Contents of. 


On or before the fifteenth day of November of each year, the city col- 
lector must deliver to the city clerk a complete delinquent list of all persons 
and property then owing taxes; and in the list so delivered must be set down 
in numerical or alphabetical order all matters and things contained in the 
assessment roll, and relating to delinquent persons or property. [L. 790, p. 
164, § 61; 1 H. C., $ 580.) 


4 878. Duty of Clerk as to List. 
The city clerk must carefully compare such delinquent list with the 
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assessment roll, and if satisfied that it contains a full and true statement of 
all taxes due and unpaid, he must foot up the total amount of taxes so remain- 
ing unpaid, credit the city collector therewith, and make a final settlement 
with him of all taxes charged against him on the assessment roll; and must 
require from him the treasurer’s receipt for the full amount of taxes collected. 
[L. 790, p. 164, § 62; 1 H. C., § 581.] 


? 879. Delivered to Collector, When. 


After settlement with the city: collector, as prescribed in the preceding 
section, the city clerk must charge the city collector with the amount of taxes 
due on the delinquent tax list, with the five per cent added thereto, and within 
three days thereafter deliver the list, duly crtified, to such city collector. [L. 
90, p. 164, § 63; 1 H. C., § 582.] 


@ 880. Published When, Contents of. 


On or before the first day of December of each year the city collector 
must publish the delinquent list, which must contain the names of the per- 
sons and a description of property delinquent, and the amount of taxes and 
costs due, opposite each name and description, with the taxes due on personal 
property, added to taxes on real estate, where the real estate is liable therefor, 
or the several taxes are due from the same person. To said list must be 
appended and with it published a notice that unless the taxes delinquent, 
together with the costs and percentage, are paid, the rea] property upon which 
such taxes are a lien will be sold at public auction, and designating therein the 
time and place of such sale, which must take place in or in front of the city 
collector’s office, and not less than fourteen nor more than twenty-one days 
from the first publication. [L. ’90, p. 164, § 64; 1 H. C., § 583.] 


2 881.. Length of Publication—Duty of Collector. 

Said list must be published three times a week for two successive weeks 
in some newspaper or supplement thereto published in such city, and when 
such publication is completed, and before commencing the sale, the city 
collector must file with the city clerk a copy of the publication, with his 
affidavit attached thereto, that it is a true copy of the same, that the publica- 
tion was made in a newspaper or a supplement thereto, stating the name and 
place of publication; such affidavit shall be prima facie evidence of all facts 
therein stated. The expense of the publication of the delinquent list is to be 
paid by the city. [L. ’90, p. 165, § 65; 1 H. C., § 584.] 


3 882. Additional Amount to be Collected by Collector. 


The city collector must collect, in addition to the taxes due on the delin- 
quent list, and five per centum added thereto, fifty cents on each lot, piece, or 
tract of land separately assessed, and on each assessment of personal property; 
one-half of which must go to the city, and the other to the city collector, in 
tull for preparing the list. [L. ’90, p. 165, § 66; 1 H. C., § 585.] 


¢ 883. Sale of Property Advertised, How Conducted. 
On the day fixed for the sale, or on some subsequent day to which he may 
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have postponed it, of which he must give notice, the city collector, between 
the hours of ten o’clock a. m., and four o’clock p. m., must commence the sale 
of the property advertised, commencing at the head of the list, and con- 
tinuing alphabetically, or in the numerical order of lots and blocks, until com- 
pleted. [L. 790, p. 165, § 67; 1 H. C., § 586.] 


@ 884. Postponement of Sale—Completion of. 

He may postpone the day of commencing the sale, or the sale, from day 
to day, but the sale must be completed within two weeks from the day first 
fixed. [L. 790, p. 166, § 68; 1 H. C., § 587.] 


@ 885. Owner May Designate Portion to be Sold. 

The owner or person in possession of any real estate offered for sale for 
taxes due thereon may designate, in writing, to the city collector, prior to the 
sale, what portion of the property he wishes sold, if less than the whole; but 
if the owner or the possessor does not, then the collector may designate it, and 
the person who will take the least quantity of the land, or in case an undivided 
interest is assessed, then the smallest portion of the interest, and pay the taxes 
and costs due, including fifty cents to the city collector for the duplicate 
certificate of sale, is the purchaser. [L.’90, p. 166, § 69; 1 H. C., § 588.] 


@ 886. Duplicate Certificate to be Issued. 

After receiving the amount of the taxes and costs, the city collector must 
make out in duplicate a certificate,,dated on the day of sale, stating (when 
known) the name of the person assessed, a description of the land sold, the 
amount paid therefor, that it was sold for taxes, giving the amount and year 
of the assessment, and specifying the time when the purchaser will be entitled 
toa deed. [L. 90, p. 166, § 70; 1 H. C., § 589.] 


@ 887. Signing and Delivery of Certificates. 
The certificates must be signed by the collector, and one copy delivered 


to the purchaser and the other filed in the office of the county auditor. [L. 
90, p. 166, § 71; 1 H. C., § 590.] 


2 888. Record Entries to be Made Before Delivery of Certificate. 

The city collector, before delivering any certificate, must, in a book, enter 
a description of the lands sold, corresponding with the description in the 
certificate, the date of sale, purchaser’s name, and amount paid, regularly 
number the descriptions on the margin of the book, and put a corresponding 
number in each certificate. Such book must be open to public inspection, 
without fee, during office hours, when not in actual use. [L. ’90, p. 166, § 72; 
1 H. C., § 591.] 


889. Lien of City Vests in Purchaser, When—Divestment of. 

On filing the certificate with the county auditor, the lien of the city vests 
in the purchaser, and is only divested by the payment to him, or to the city 
treasurer for his use, of the purchase money and fifty per cent thereon. [L. 
"90, p. 167, § 73; 1 H. C., § 592.] 
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2 890. Redemption. 


A redemption of the property sold may be made by the owner or any 
party in interest within twelve months from the date of the purchase. [L. 
"90, p. 167, § 74; 1 H. C., § 593.] 


3 891. Duty of Auditor on Redemption. 


On receiving the certificate of sale, the auditor must file it and make an 
entry in a book similar to that required of the collector. On the presentation 
of ihe receipt of the person named in the certificate or of the city treasurer for 
his use of the total amount of redemption money, the auditor must mark the 
word “redeemed,” the date, and by whom redeemed, on the certificate, and 
in the margin of the book where the entry of the certificate is made. [L. ’90, 
p. 167, § 75; 1 H. C., § 594. ] 


3 892. Purchaser’s Deed to Issue, When—Recitals in—Fee. 

If the property is not redeemed within the time allowed by law for its 
redemption, the city collector or his successor in office must make to the 
purchaser or assignee a deed of the property, reciting in the deed substantially 
the matters contained in the certificate, and that no person has redeemed the 
property during the time allowed for its redemption. The collector shall be 
entitled to receive from the purchaser three dollars for making such deed. 
[L. 790, p. 167, § 76; 1 H. C., § 595.] 


¢ 893. Deed Prima Facie Evidence of What. 
The matters recited in the certificate of sale must be recited in the deed, 

and such deed duly acknowledged or proved is prima facie evidence that,— 

1. The property was assessed as required by law; 

2. The property was equalized as required by law; 

3. The taxes were levied in accordance with law; 

4. The taxes were not paid; 

5. At a proper time and place the property was sold as prescribed by law, 
and by the proper officer; 

6. The property was not redeemed; 

7. The person who executed the deed was the proper officer; 

8. Where the real estate was sold to pay taxes on personal property, that 
the real estate belonged to the person liable to pay the tax. [L. 790, p. 168, 
$ 77; 1 H. C., § 596.] 


3 894. Deed Conclusive Evidence of What. 

Such deed duly acknowledged or proved is (except as against actual 
fraud) conclusive evidence of the regularity of all other proceedings from the 
assessment, by the assessor, inclusive, up to the execution of the deed, and 
conveys to the grantee the absolute title to the lands described therein, free 
from all encumbrances. [L.?90, p. 168, § 78; 1 H. C., § 597.] 


3 895. Certified Assessment Roll Prima Facie Evidence of What. 


The assessment roll or delinquent list, or a copy thereof, certified by the 
city clerk, showing unpaid taxes against any person or property, is prima facie 


223 


23 896 898) OF GOVERNMENT OF CITIES AND TOWNS. (Trrtz VII. 


evidence of the assessment, the property assessed, the delinquency, the 
amount due and unpaid, and that all the forms of law in relation to the 
assessment and levy of such taxes have been complied with. [L. 90, p. 168, 
$79; 1H. C., § 598. ] 


ARTICLE 6.—DuvtTies AND Powers or EXECUTIVE AND MINISTERIAL OFFICERS. 


¢ 896. Duties and Powers of Mayor. 

The mayor shall be the chief executive officer of the city. He shall have 
a general supervision over the several departments of the city government and 
over all its interests; shall preside over the city council when present; once 
in three months submit a general statement of the condition of its various 
departments, and recommend to the city council such measures as he may 
deem expedient for the public good, or improvement of the city, its finances, 
or government. He shall sign all ordinances passed by the city council if he 
approves them; if he does not approve, he shall, within eight days after their 
submission to him, return the same to the city clerk’s office with his objections 
in writing, and at the first meeting of the city council thereafter the same 
shall be entered upon their journal, and they shall then reconsider such 
ordinance, and unless two-thirds of the councilmen-elect vote for its passage 
it shall not become a law. If the mayor shall not so return any ordinance 
within eight days, it shall become a law as if he had signed it. He may call 
special meetings of the city council at any time; he shall do so at the written 
request of four councilmen, by notifying each member personally, or by a 
written notice left at his last and usual place of abode, or at his place of 
business during business hours, stating the purpose of such meeting. [L. 90, 
p. 168, § 80; 1 H. C., § 599. ] 


4 897. President of Council, Duties of. 

The president of the city council shall preside at all its meetings when 
the mavor is not present; and whenever there is a vacancy in the office of 
mayor, or he is absent from the city, or unable from any cause to discharge the 
duties of his office, the president shall act as mayor, and exercise all his 
authority and be subject to his duties. He shall countersign all warrants and 
licenses issued under and by authority of the city, but in his absence or ina- 
bility to perform said duty, the mayor, or if he is absent or unable to perform 
said duty, the president pro tempore, or if none has been elected, the chair- 
man of the finance committee, may sign the same. [L. 790, p. 169, § 81; 1 
H. C., § 600.] 


2? 898. Deputies—Compensation—Liability of Principals, etc. 

The chief of police, city attorney, city assessor, city clerk, and city col- 
lector, and street commissioner may each, with the approval of the city 
council, only appoint such deputies as may be necessary, by writing, to be 
filed with the clerk. Each deputy so appointed shall receive for his services a 
compensation to be fixed by the city council, not exceeding one hundred 
dollars per month, and shall perform such duties under the direction of his 
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principal as may by said council be prescribed. The principals shall be each 
responsible for his deputy, and may revoke the appointment at pleasure. [L. 
90, p. 169, § 82; 1 H. C., § 601.] 


2 899. Salary of Chief of Police. 


The chief of police shall receive a salary which shall not exceed the sum 
of one thousand five hundred dollars per annum, to be determined by the city 
council. [L. 790, p. 170, § 83; 1 H. C., $ 602.] 


2900. Salary of Treasurer. 
The city treasurer shall receive a salary, which shall not exceed the sum 


of fifteen hundred dollars per annum, to be determined by the city council. 
[L. ’90, p. 170, § 84; 1 H. C., § 603.] 


2901. Duties of Treasurer. 


It shall be the duty of the city treasurer to receive and safely keep all 
moneys belonging to such city, from whatever source derived, to place the 
same to the credit of the different funds to which they properly belong, in a 
book kept for that purpose; to disburse said moneys by the direction of the 
city council, and in accordance with the provisions made by them under the 
provisions of this chapter, and to make a report monthly to the city council 
of the condition of the treasury. [L. 790, p. 170, $85; 1H. C., § 60-4. ] 


4 902. Duties of Clerk—Salary of. 


It shall be the duty of the clerk of the city to keep the corporate seal, 
and all papers and documents belonging to the city; to file them in his office 
under appropriate heads; to attend the sittings of the city council, and to keep 
a journal of their proceedings and record of all their by-laws, resolutions, and 
ordinances; to sign all warrants and licenses issued in pursuance of the orders 
and ordinances of the city council, and to aftix the corporate seal on such 
licenses; to keep an accurate account, in a suitable book, under the appro- 
priate heads, of expenditures of all orders drawn upon the city treasurer, and 
all warrants issued in pursuance thereof: also to keep an account, in an 
appropriate book, of all licenses issued, with the names of the persons to whom 
issued, the date of issue, the time for which the same was granted, and the 
sums paid therefor: and to perform such other duties as he may be required 
to perform by the provisions of this act or by ordinance. He shall receive for 
his services a salary to be fixed by the city council, not exceeding the sum of 
one hundred and fifty dollars per month. [L. “90, p. 170, X 86: 1 I. C., 
% 605.] 

“This act’: See note to § 700. 
@ 903. Duty of City Assessor—Salary of. 
It shall be the duty of the assessor to prepare the assessment rolls, lists, 


and books, and to make the assessment of persons and property in aid city as 
required by this chapter; also make and present all assessments for improve- 
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ment of streets or other work of like character. He shall receive a salary to 
be fixed by the city council. [L. 90, p. 171, § 87; 1 H. C., § 606.] 
“This chapter’: See note to § 700. 


è 904. Duties and Powers of Collector and Commissioner. 

The city collector and street commissioner shall collect all taxes, assess- 
ments, licenses, wharfage rates, and all other moneys or dues owing, accruing, 
belonging, or coming to said city, and the same shall pay over monthly to the 
city treasurer, unless otherwise ordered by the city council. He shall regulate 
. the landing and stationing of all steamers, vessels, boats, or other water craft, 
and shall make report to the city council each month. As street commis- 
sioner, he shall have the general supervision of all streets, public squares, 
levees, wharves, sloughs, drains, waterways, bridges, sidewalks, crosswalks, 
and public buildings, and shall superintend all work, repairs, or improvement 
thereof or thereon. At the request of the street committee of the city coun- 
cil, he shall make report to them of any of his doings, and shall do and perform 
all such other duties as may be required of him by ordinance of the city coun- 
cil. As street commissioner of such city, he is hereby authorized in his official 
capacity to make all written contracts and receive all bonds authorized in this 
chapter, and to do any other act, either expressed or implied, that pertains to 
the street department under this chapter. He shall fix the time for the 
performance of the work under all contracts entered into by him in accord- 
ance with the notice given by the council, and may extend the time so fixed 
from time to time, under the direction of said council. All work upon the 
streets, avenues, or in the matter of sidewalks or bridges, or in the improve- 
ment of public buildings, squares, and places of said city provided for in this 
chapter, or under the orders or ordinances of the city council of such city, 
must in all cases be done under the direction and to the satisfaction of the 
street commissioner, and the materials used shall be such as are required by 
said commissioner in accordance with the contracts; and all contracts made 
therefor must contain this condition, and also express notice that in no case 
except when it is otherwise provided in this chapter, will the city be liable for 
any portion of the expense, and where such expense is defrayed by assessments, 
in no case, for any delinquency of persons or property assessed. [L. 790, p. 
171, § 88; 1 H. C., § 607.] 


“This chapter”: See note to § 700. 


@ 905. Police Force, of What to Consist. 
The police force of such city shall consist of the chief of police, and such 


number of policemen as shall, from time to time, be fixed and determined by 
the city council. [L. ’90, p. 172, § 89; 1 H. C., § 608.] 


3 906. Policeman, Appointment and Removal of. 

The mayor, with the consent of the city council, shall appoint the police- 
men and other subordinate officers of the city, and may, for cause, remove 
the same with the consent of the council. [L. 790, p. 172, § 90; 1 H. C., 
§ 609.] 
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¢ 907. Trial Commission, Powers of. 

The president of the city council, the chairman of the finance committee, 
and the chairman of the street committee of the city council shall constitute 
a police trial commission, and such commission shall have power, under rules 
of procedure to be prescribed by ordinance of such city, to receive, hear, try, 
and determine all complaints against policemen of such city for violation of 
official duty, or of any rule, regulation, by-law, or ordinance of such city, and 
shall have power in such behalf to condemn or acquit, reprimand, suspend, or 
remove any policeman. [L. ’90, p. 172, § 91; 1 H. C., § 610.] 


ARTICLE 6.—JvupiciaL DEPARTMENT. 


¢ 908. Police Court—Establishment of. 

A police court is hereby established in such city, which court shall always 
be open, except upon non-judicial days, and upon such days may transact 
criminal business only. [L. ’90, p. 172, § 92; 1 H. C., § 611.] 


See supra § 762a, repealing municipal court laws. 


@ 909. Jurisdiction of—Justice May Act, When. 
The police court of such city shall have jurisdiction of the following 
public offenses committed within such city:— 

1. Petit larceny; 

2. Assault or battery not charged to have been committed upon a public 
officer in the discharge of his official duty or with intent to kill; 

3. Breaches of the peace, riots, affrays, committing wilful injury to prop- 
erty, and all misdemeanors punishable by fine not exceeding five hundred 
dollars or by imprisonment not exceeding six months, or by both such fine and 
linprisonment; 

4, Of proceedings respecting vagrants, loud or disorderly persons; 

5. Of all proceedings for violation of any ordinance of said city, both civil 
and criminal; of any and all suits to recover taxes, general or special, levied 
in such city for city purposes, and all suits to recover any assessment levied in 
such city for the improvement of streets, avenues, levees, sidewalks, and 
public squares, and for the opening or laying out of the same when the 
amount of said tax or assessment sought to be collected against the person, 
firm, or corporation assessed is less than three hundred dollars: Provided, 
No lien upon the property taxed or assessed for the non-payment of the taxes 
or assessment is sought to be foreclosed by said suit; 

6. Of an action for the collection of money due to such city, or from the 
city to any person, firm, or corporation, when the amount sought to be col- 
lected is less than three hundred dollars; 

7. Of an action for the breach or violation of any official bond given by any 
city officer, and for the breach of any contract, and any action for damages in 
which the city is a party, or is in any way interested, and on all forfeited 
recognizances given to or for the benefit or in behalf of such city, and upon 
all bonds given upon any appeal taken from the judgment of said court in 
any action above named when the amount claimed, exclusive of cost, is less 
than three hundred dollars; 
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8. Of an action for the recovery of personal property belonging to the city, 
when the value of the property, exclusive of the damages for the taking or 
detention, is less than three hundred dollars; 

9. Of an action for the collection of any license required by any ordinance 
of the city; 


10. The police court shall have exclusive jurisdiction of all proceedings 
mentioned in this section, and no justice of the peace in such city shall have 
power to try and decide any cases of the classes mentioned in said section: 
Provided, That any justice of the peace of such city, who may be designated 
in writing by the mayor or president of the city council thereof for the pur- 
pose, shall have power to preside in and to hold a police judge’s court of said 
city in the cases in which the police judge is a party, or in which he is directly 
interested, or when the judge is related to either party by consanguinity or 
affinity within the third degree; and also in the case of the sickness or tem- 
porary absence of the judge, or his inability to act from any cause; and in all 
such cases, and during such sickness, temporary absence, or inability, the 
justice so designated shall act as police judge, and shall have and exercise 
all the powers, jurisdiction, and authority which are or may be by law con- 
ferred upon said court or judge. [L. ’90, p. 173, § 93; 1 H. C., § 612.] 


3 910. Powers Generally—Jury Trial. 


The judge of said court shall also have power to hear cases for examina- 
tion, and may commit and hold the offender to bail for trial in the proper 
court, and may try, condemn, or acquit, and carry his judgment into execu- 
tion, as the case may require, according to law; and to punish persons guilty 
of contempt of court, and shall have power to issue warrants of arrest in cases 
of a criminal prosecution for the violation of a city ordinance, as well as in 
case of the violation of the criminal law of the state; also all subpoenas, and 
all other processes necessary to the full and proper exercise of his powers 
and jurisdiction in all criminal trials before the police judge for the violation 
of a city ordinance, as well as in cases of a violation of the criminal law of the 
state, made triable before such court; the defendant shall be entitled, if 
demanded by him, to a jury trial, but a trial by jury may be waived by the 
defendant in all such cases, and upon such waiver the court shall proceed and 
try the case. [1.. 790, p. 17-4, § 94; 1 H. C., § 613.] 


4911. Dockets—To Contain What. 


The city council shal] furnish for the use of the police court two dockets; 
one shall be stvled “the city criminal docket,” in which all the criminal cases 
shall be recorded, and each case shall be alphabetically indexed; the other 
shall be stvled “the city civil docket,” and it shall contain a record of every 
civil case which is prosecuted before said court, and each case shall be properly 
indexed, and in all cases the dockets shall contain all such entries as are 
required by law to be made in the justice’s docket: and in any case com- 
menced or tried before the court, the docket must show what duties were 
performed by each officer, and the amount of fees due to the officer for such 


228 


Cuar. IX.) OF CITIES OF THE SECOND CLASS. [2% 912-914 


services, and the amount of money, if any, collected. [L. 90, p. 175, § 95; 1 
H. C., § 614. ] 


3 912. Appeals, How Taken. 


Appeals from the police court may be taken to the superior court of the 
county in all cases cognizable by the said police court, and such appeals shall 
be taken as in case of appeal from a justice’s court. [L. ’90, p. 175, § 95; 1 
H. C., $ 615. ] 


2913. Duties of City and Prosecuting Attorney. 


The city attorney of such city shall prosecute all cases for the violation of 
any lawful order, regulation, or ordinance of the city council, and shall 
prosecute, conduct, and contrel all proceedings in cases mentioned in section 
two hundred and six of this act, both in the police court and appeal therefrom 
to the superior court, but the prosecuting attorney shall attend and conduct 
all proceedings of the nature of a preliminary examination before said police 
court. [L. 90, p. 175, § 97; 1 H. C., § 616.] 


The reference in this section to § 206 “of the context it may perhapet be inferred that 
this act” is retained as it occurs in the § 93 of the act ($ 727 supra) is the section in- 
original statute. There is, however, no sec- tended. 
tion bearing that number in the act. From 


2 914.: Imprisonment—Duty of County Jailer. 

In all cases when the police court is authorized to impose a fine or impris- 
onment, or both, upon persons convicted in said court of any offense triable 
therein, the said court may sentence the offender to be imprisoned in the city 
jail, if there be one established by the city council; if not, then until said 
council shall designate and establish a city jail or prison, may sentence offend- 
ers to be imprisoned in the county jail, and in addition to imprisonment may 
sentence offenders to be employed to labor in the city under the direction of 
the chief of police, and in the manner prescribed by ordinance, for the benefit 
of the city, during such time of imprisonment, and may, in case of imposing 
a fine, embrace as a part of the sentence, that, in default of the payment of 
such fine, the defendant shall be imprisoned and required to labor for the 
benefit of the city, as before provided, at the rate of two dollars a day until 
such fine is satisfied. Offenders required to labor under the direction of the 
chief of police shal), until the establishment of a city jail, be returned to the 
county jail at the end of each day’s labor during their term of imprisonment, 
until a city jail shall be by the city council established. It is hereby made the 
duty of the officer having the control or charge of the county jail of the 
county wherein such city is situated to receive and safely keep all persons im- 
prisoned by any judgment or order of the police court in accordance with the 
order of commitment, and to allow those to be removed from the jail, under 
charge of the chief of police, who are required to labor for the benefit of the 
city, or whom the police judge may order brought forth for trial, and the 
keeper of the jail shall in no way be responsible for the safe-keeping of such 
prisoners while so under the charge of the chief of police. [L. 90, p. 175, § 
98; 1 H. C., § 617.] 
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2915. Seal—Transcripts as Evidence. 


The court shall have a seal, to be provided by the city, and certified 
transcripts of the police judge’s docket and the seal of his court shall be 
evidence in any court of the state of the contents of the docket; and all war- 
rants and other processes issued out of said court, and all acts done by said 


police judge under its seal, shall have the same force and validity in any part 
of this state as though issued or done by any court of record of this state. [L. 


90, p. 176, § 99; 1H. C., § 618.] 


2 916. Police Judge to Make Monthly Report. 


The police judge shall, on the last Saturday of each month, make to the 
city council a full report of all cases tried in this court for that month in 
which the city may be interested, and at the same time shall pay into the city 
treasury all fines and other moneys collected on behalf of the city for such 
month. [L. ’90, p. 177, § 100; 1 H. C., § 619.] 


¢ 917. Salaries—Chief of Police and Policemen, Powers and Duties of. 

The city council of such city shall allow to the police judge an annual 
salary, which shall not exceed the sum of fifteen hundred dollars, and to the 
chief of police and the several policemen of such city each a salary which shall 
be fixed by said council. The salaries of the police judge and chief of police 
and policemen shall be paid, from time to time, as other city officers, and as 
the council may determine. The chief of police, or any policeman of such 
city, is hereby authorized and empowered to serve, execute, and return any 
and all warrants of arrest, and all processes directed to him by the police 
judge of such city, and to arrest all persons accused or guilty of the viola- 
tion of any city ordinance, or of any public offense, and to do and perform 
all acts and duties which in criminal cases any constable of the county may 
lawfully do, and receive like fees for such services: Provided, The city council 
may, in their discretion, deduct the amount so received for fees from the 
monthly salary of such officers, or order the same paid into the city treasury, 
for the use and benefit of the city, as received by said officers, respectively: 
Provided, That nothing in this charter shall be construed as authorizing or 
entitling such officers to charge or receive from such city, or the county 
wherein situated, any fees or costs in any case whatever, nor shall such city or 
county be liable to pay any fees or costs to such officers for any service they 
may render in any action or proceeding, either civil or criminal. The chief 
of police shall attend the session of the police court when required, supervise 
and direct the police force of the city, and perform such other duties as may 
be required by the city council appertaining to the government of the city or 
the management of its affairs, not especially devolved upon some officer 
named in this chapter; and the chief of police, or any policeman at his discre- 
tion, shall serve all notices by this chapter provided to be served in which the 
city is in any way interested, and the return of the officer so serving shall be 
evidence of the facts in such return stated, but none of such officers shall serve 
or execute any civil protest [process], except as provided in this chapter. [L. 
90, p. 177, § 101; 1 H. C., § 620.] 
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2918. Powers of Justices of the Peace. 

The justices of the peace in and for the township embracing such city 
shall have the same powers as the same officers in any justice court of the 
county, and shall have and may exercise like powers and authority: Provided, 
however, That no justice of the peace in such city shall have power to conduct 
or try and decide any proceedings or cases of the classes mentioned in section 
two hundred and six of this act, but nothing in this section shall be construed 
to prevent any of the justices in said city from acting as police judge. [L. 
90, p. 178, § 102; 1 H. C., § 621.] 


See note to § 913 as to “section two hundred and six of this act.” 


2 919. Interested Party Not Disqualified, When. 

The interest which an inhabitant of such city may have in a penalty for 
the breach of a by-law or ordinance of such city shall not disqualify said 
inhabitant to act as judge, juror, or witness in any prosecution to recover the 
penalty. [L. 790, p. 178, § 103; 1 H. C., § 622.] 


CHAPTER X. 
OF CITIES OF THE THIRD CLASS. 


ARTICLE 1.—GeENERAL POWERS. 


¢ 925. Rights, Privileges and Powers. 

Every municipal corporation of the third class shall be entitled “The 
city of [naming it],” and by such name shall have perpetual succession, 
may sue and be sued in all courts and places, and in all proceeding whatever; 
shall have and use a common seal, alterable at the pleasure of the city 
authorities, and may purchase, lease, receive, hold, and enjoy real and personal 
property, and control and dispose of the same for the common benefit. [L. 
90, p. 178, § 104; 1 H. C., § 623.] 


See supra § 700 et seq., organization and position of funds in. 

incorporation of cities. A municipal corporation organized by 
See supra § 71%, boundaries, how altered. special charter and containing more than 
See supra § 709, consolidation, how effected. 1,500 inhabitants by last federal census, is 
See supra § 714 et seq., classification of not a city of the third class according to 

cities and towns. § 714 et seq. Supra, unless such city has re- 
See supra § 718. cities as bodies politic, etc. organized under the provisions of the gen- 
See supra $ 723 et seq., advancement of eral law: Rhode v. Seavey, 4 W., 91. 


cities. Port Townsend is not a classified city 
See infra ae cart 129%, power of eminent domain. under the general laws: Port Townsend v. 
See infra §§ 5673, 5674. Sheehan, 6 W., 220. 


See infra § 1790" et seq., taxation and dis- 


ARTICLE 2.—OFrFICERS AND ELECTIONS. 


926. Government Vested in What Officers. 

The government of said city shall be vested in a mayor and a city 
council, to consist of seven members, a treasurer, a city attorney, a clerk, a 
marshal, a health officer, and such subordinate officers as are hereinafter pro- 
vided for; and whenever a free public library and reading room is established 
therein, five trustees thereof: Provided, That the mayor, or mayor pro tem., 
shall, on or before the fifteenth day of June, 1891, with the consent and 
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approval of the city council, appoint the additional member as provided for 
by this section as amended, who shall hold his office until the next general 
election, and until his successor is elected and qualified: And provided 
further, That at the next general election, and annually thereafter, one coun- 
cilman shall be elected at large in the same manner as other city officers are 


elected. [L.’90, p. 179, § 105; L. ’91, p. 398, § 451 H. C., § 624.] 


Office of assessor ceased to exist by virtue 
of § 1810 et seq., infra. 

Under this section the mayor pro tem., 
duly elected and lawfully acting, has au- 
thority to appoint the additional member of 


the council therein provided, although such 
appointment may be long prior to the time 
limited by law, and the mayor may be with- 
in the corporate limits at the time: Mills v. 
State, 2 W., 366. 


? 927. Election of,Officers—Terms. 


The mayor, members of the city council, treasurer, health officer, mar- 
shal, clerk and city attorney shall be elected by the qualified electors of said 
city at a general municipal election to be held therein on the first Tuesday 
after the first Monday in December in each year. The mayor, treasurer, health 
cfficer, marshal, clerk and attorney shall hold office for the period of one year 
from and after the first Tuesday in January next succeeding the day of such 
election, and until their successors are elected and qualified. Members of the 
city council shall hold office for the period of two years from and after the 
first Tuesday in January next succeeding the day of such election, and 
until their successors are elected and qualified: Provided, That the first 
city council elected under the provisions of this chapter shall at their 
first meeting so classify themselves by lot as that three of their number shall 
go out of office at the expiration of one year and three at the expiration of two 
years. The city council may, in their discretion, appoint a poundmaster to 
hold office during the pleasure of the council, and a city engineer, who shall 
hold office during the vleasure of the council. [L. 90, p. 179, § 106; L. 791, 
p. 393, § 1; 1 H. C., § 625; L. ’93, p. 103, § 1.] 


See Infra § 1291, marshal, how elected. 

The power to judge of the election and 
qualification of councilmen is confined to 
the new council, and the old has no other 
power than to issue certificates upon the 


face of the returns: State v. Trimbell, 12 


See infra § 1814, assessments equalized, by 
whom. 


3 928. Bond and Oath. 


The clerk. treasurer, city attorney and marshal shall, respectively, before 
entering upon the duties of their respective offices, each execute a bond to 
such city in such penal sum as the city council by ordinance may determine, 
conditioned for the faithful performance of his duties, including in the same 
bond the duties of all offices of which he is made by this chapter ex oflicio 
incumbent. Any other officer shall give such bond when required by the city 
council, All bonds, wren approved, shall be filed with the clerk, except the 
bond of the clerk, which shall be filed with the mayor. All the provisions of 
any law of this state relating to the official bonds of officers shall apply to such 
bonds, except as herein otherwise provided. Every officer of such city, before 
entering upon the duties of his office, shall take and file with the clerk the 
constitutional oath of office: Provided, however, That no city oflicer shall 


“This chapter’: See note to § 700. 
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Crap. X.] 


be eligible upon any bond. [L. 790, p. 179, § 107; 1 H. C., § 626; L.’ 


p. 157, $ 1.] 


3 929. Vacancies, How Filled. 

Any vacancy occurring in any of the offices provided for in this chapter 
shall be filled by appointment by the city council, but if such office be elective, 
such appointee shall hold office only until the next regular election, at which 
time a person shall be elected to serve for the remainder of such unexpired 
term. In case a memLer of the city council shall absent himself for three 
consecutive regular meetings thereof, unless by permission of the city council, 
his office shall, by the council, be declared vacant, and the same filled as in 
case of other vacancies. [L. 90, p. 180, § 108; 1 H. C., § 627.] 


“This chapter”: See note to § 700. 


3 930. Compensation to be Fixed. 

The members of the city council shall receive no compensation whatever, 
except while acting as a board of equalization. The treasurer, clerk, marshal, 
city attorney and health officer shall severally receive, at stated times, a com- 
pensation, to be fixed by ordinance by the city council, which compensation 
shall not be inereased or diminished after their election, or during their 
several terms of office. Nothing herein contained shall be construed to pre- 
vent the city council from fixing such several amounts of compensation, in 
the first instance, during the term of office of any such officer or after his 


election. The compensation of all other officers shall be fixed from time to 
time by the city council. [L. 790, p. 180, § 109; 1 H. C., $ 628; L. 793, p. 
157, § 2.] 


The provisions of the constitution, Art. 
I.. § 8, prohibiting the increase or diminu- 
tion of salary of an officer during his term 
of office, applies to the treasurer of a city 
me third class: Ballard v. Keane, 13 W., 


The law requiring the council in cities of 
the third class to sit as a board of equaliza- 


tion, merely imposes a special duty upon 
the council, and an act relieving them of 
that duty does not violate the constitutional 
prohibition against diminishing the com- 
pensation of a public officer during his term 
of office: Heilig v. Puyallup, 7 W., 29. 

See infra § 1814. assessments equalized, by 
whom. 


tion, for which they may recelve compensa- 


? 931. 

All elections in such city shall be held in accordance with the general 
election laws of the state, so far as the same may be made applicable, and no 
person shall be entitled to vote at such election unless he shall be a qualified 
elector of the county, and shall have resided in such city for at least thirty 
days next preceding such election. The city council shall give such notice 
of each election as may be prescribed by ordinance, shall appoint boards of 
election and fix their compensation, and establish election precincts and 
polling places, and may change the same: Provided, That no part of any 
ward less than the whole thereof shall be attached to any other ward or part 
thereof in forming election precincts. [L.°90, p. 181, § 110; 1 H. C., § 629.] 


Regulations Governing Elections. 


$932. Eligibility to Office. 

No person shall be eligible to hold any oflice in such city, whether filled 
by election or appointinent, unless he be a resident and elector therein, and 
shall have resided in such city for one year next preceding the date of such 
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election or appointment: Provided, That residence of ninety days, within such 
city shall render any otherwise qualified elector eligible to hold any office 
in such city under the first election held under the provisions of this chapter 
for officers of such city. [L. 90, p. 181, § 111; 1 H. C., § 630.] 


“This chapter”: See note to § 700. 


@ 933. Trustees of Free Library. 

The trustees of any free public library created or existing in such city 
shall be appointed by the city council in the same manner as other officers are 
appointed under the provisions of this chapter. [L. ’90, p. 181, § 112; 1 H. 
C., § 631.] ; 


“This chapter”: See note to § 700. 


ARTICLE 3.—LEGISLATIVE DEPARTMENT—DEMANDS—STREETS—LAXATION, 


@ 934. Meetings of Council. 

The city council, together with the mayor, shall meet on the first Tuesday 
in January, next succeeding the date of said general municipal election, shall 
take the oath of office, and shall hold regular meetings at least once in each 
month, but not to exceed one regular meeting in each week, at such times as 
they shall fix by ordinance. Special meetings may be called at any time by 
the mayor, by written notice delivered to each member at least three hours 
before the time specified for the proposed meeting: Provided, however, That 
no ordinance shall be passed, or contract let, or entered into, or bill for the 
payment of money allowed, at such special meeting, or at any adjourned 
regular or special meeting. All meetings of the city council shall be held 
within the corporate limits of the city at such place as may be designated by 
ordinance, and shall be public. [L. 90, p. 181, § 113; 1 H. C., § 632; L. 793, 
p. 158, § 3.] 


l 935. Quorum—Passage of Ordinances. 


At any meeting of the city council a majority of the councilmen shall 
constitute a quorum for the transaction of business, but a less number may 
adjourn from time to time, and may compel the attendance of absent mem- 
bers in such manner and under such penalties as may be prescribed by ordin- 
ance. The meyor shall preside at all meetings of the council, and in case of his 
absence the council may appoint a mayor pro tem., and in case of the absence 
of the clerk the mayor as [or] mayor pro tem. shall appoint one of the mem- 
bers of the city council as clerk pro tem. Every ordinance which shall have 
passed the city council shall be, before it becomes valid, presented to 
the mayor; if he approves he shall sign it, but if not he shall return it, with 
his written objections, to the city council, and the council shall cause such 
written objections to be entered at large upon the journal of its proceedings. 
Upon receipt of the mayor’s objections the council shall proceed to reconsider 
the vote by which the ordinance was passed. After such reconsideration four 
members of the city council present and voting may, by an affirmative vote, 
pass the ordinance over the mayor’s veto; such vote shall be taken by a call of 
the yeas and nays. If the mayor shall fail, for the period of ten days, to 


234 


Cuar. X.] OF CITIES OF THE THIRD CLASS. [23 936-938 


approve or veto an ordinance, it shall become valid without his approval. [L. 
90, p. 182, § 114; L. 91, p. 394, § 2; 1 H. C., § 633.] 


¢ 936. Ordinances and Franchises. 


No ordinance and no resolution granting any franchise for any purpose 
shall be passed by the city council on the day of its introduction, nor within 
five days thereafter, nor at any other than a regular meeting, nor without 
being first submitted to the city attorney. All ordinances shall be published 
in a newspaper printed within said city. Such publication shall be made by 
the newspaper designated as the official newspaper of such city, if there be 
one. If there be no official newspaper, nor other newspaper published in said 
city, then publication shall be made in such manner as the city council may 
direct. No ordinance, resolution or order for the payment of money shall 
have any validity or effect unless passed by the votes of at least four council- 
men: Provided, however, That no ordinance, franchise or valuable privilege 
shall be granted unless by the votes of at least five members of the council. 
No ordinance shall take effect until five days from and after the date of its last 
publication. And no ordinance shall contain more than one subject, which 
shall be clearly expressed in its title. And no ordinance, or any section 
thereof, shall be revised or amended unless the new ordinance contain the 
entire ordinance or section revised, or amended, and the ordinance or section 
so amended shall be repealed. [L. 790, p. 182, § 116; 1 H. C., § 635; L. 793, 
p. 158, § 4. ] 


See notes to § 739 supra. 

This section applies to all ordinances of 
every kind and for every purpose: Vancou- 
ver v. Wintler, 8 W., 378. 

The passage of an ordinance on the day 
it was reported to the council by the city 
attorney, to whom it had been referred, 
does not invalidate the ordinance, under the 
provisions of this section, when such ordi- 
nance is merely a substitute for one intro- 
duced more than five days prior to its pass- 


age, and the substitute falls clearly within 
the limits of the subject matter of the orig- 
inal proposition: Id. 

This section, prohibiting the passage of 
ordinances within five days after their in- 
troduction, and unless they have been first 
submitted to the city attorney, applies only 
to such ordinances and resolutions as are 
intended to grant franchises for any pur- 
pose: Raborn v. Mish, 12 W., 167; Vancou- 
ver v. Wintler, supra, distinguished. 


2 937. Contested Elections, Rules, Journal, etc. 


The city council shall judge of the qualifications of its members and of 
all election returns, and determine contested elections of all the city officers. 
They may establish rules for the conduct of their proceedings, and punish any 
member, or other person, for disorderly behavior at any meeting. They shall 
cause the clerk to keep a correct journal of all their proceedings, and at the 
desire of any member shall cause the ayes and noes to be taken on any ques- 


tion, and entered on the journal. [L.’90, p. 182, § 115; 1H.C., § 634.] 


See notes to § 5780 infra. 

The determination by a city council as to 
the qualification of a councilman under a 
statute providing that the city council shall 
judge of the qualifications of its members, 
merely establishes a prima facie rignt in the 


¢ 938. General Powers. 


successful party, and does not prevent a 
subsequent proceeding by quo warranto in 
the superior court, where the council has 
not passed any ordinance or made any pro- 
vision for the carrying on or ra | of 
such contests: State v. Morris, 14 W., 262. 


The city council of such city shall have power,— 
1. To pass ordinances not in conflict with the constitution and laws of this 


state or of the United States; 


2. To purchase, lease or receive such real estate and personal property as 
may be necessary or proper for municipal purposes (and to purchase and plat 
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land for the purpose of cemeteries and to provide by ordinance for the regula- 
tion thereof), to control, dispose of and convey the same for the benefit of the 
city: Provided, That they shall not have the power to sell or convey any 
portion of any water front, but may rent such water front for a term not 
exceeding ten years, and may improve part of such water front by building 
inclines or wharves for the accommodation of shippers, and to charge and 
collect for the use of the same such amounts as will compensate the city for 
the expenses incurred and the repairs needed from time to time; to prevent 
and regulate the running at large of any or all domestic animals within the 
city limits or any part thereof, and to cause the impounding and sale of any 
such animals; 


3. To contract for supplying the town with water for municipal purposes, 
or to acquire, construct, repair and manage pumps, aqueducts, reservoirs or 
other works necessary or proper for supplying water for the use of such town 
or its inhabitants, or for irrigating purposes therein; 

4. To establish, build and repair bridges, to establish, lay out, alter, keep 
open, open, widen, vacate, improve and repair streets, sidewalks, alleys, squares 
and other public highways and places within the city, and to drain, sprinkle 
and light the same; to remove all obstructions therefrom; to establish the 
grades thereof; to grade, plank, pave, macadamize, gravel and curb the same, 
in whole or in part, and to construct gutters, culverts, sidewalks and cross 
walks therein or upon any part thereof; to cause to be planted, set out and 
cultivated shade trees therein; and generally to manage and control all such 
highways and places; 

5. To establish, construct and maintain drains and sewers, and shall have 
power to compel all property owners on streets along which sewers shall have 
been constructed to make proper connections therewith, and to use the same 
for proper purposes, and in case the owners of property on such streets shall 
fail to make such connections within the time fixed by such council, they 
may cause such connections to be made and to assess against the property 
in front of which such connections are made the costs and expenses thereof; 

6. To provide fire engines and all other necessary or proper apparatus for 
the prevention and extinguishment of fires; 

7. To impose on and collect from every male inhabitant between the ages 
of twenty-one and fifty years an annual street poll tax not exceeding two 
dollars, and no other road poll tax shall be collected within the limits of such 
city: Provided, That any member of a volunteer fire company in such city 
shall be exempt from such tax; 

8. To impose and collect an annual license not exceeding two dollars on 
every dog owned or harbored within the limits of the city (and may provide 
for the killing of all dogs not duly licensed found at large); 

9. To levy and collect annually a property tax, which shall be apportioned 
as follows: For the general fund, not exceeding sixty cents on each one 
hundred dollars; for street fund, not exceeding thirty cents on each one 
hundred dollars, and for sewer fund, not exceeding ten cents on each one 
hundred dollars. The levy for all purposes for any one year shall not exceed 


one dollar on each one hundred dollars of the assessed value of all real and 
personél property within such city; 
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10. To license, for purposes [of] regulation and revenue, all and every kind 
of business, including the sale of intoxicating liquors, authorized by law, and 
transacted and carried on in such city, and all shows, exhibitions and lawful 
games carried on therein and within one mile of the corporate limits thereof, 
to fix the rate of license tax upon the same, and to provide for the collection 
of the same by suit or otherwise; 


11. To improve rivers and streams flowing through such city, or adjoining 
the same; to widen, straighten and deepen the channel thereof, and remove 
obstructions therefrom; to improve the water front of the city, and to con- 
struct and maintain embankments and other works to protect such city from 
overflow; to purify and prevent the pollution of streams of water, lakes or 
other sources of supply, and for this purpose shall have jurisdiction over all 
streams, lakes or other sources of supply, both within and without the city 
limits. Such city shall have power to provide by ordinance and to enforce 
such punishment or penalty as the city council may deem proper for the 
offense of polluting or in any manner obstructing or interfering with the 
water supply of such city or source thereof; 

12. To erect and maintain buildings for municipal purposes; 

13. To permit, under such restrictions as they may deem proper, the laying 
of railroad tracks, and the running of cars drawn by horses, steam or other 
power thereon, and the laying of gas and water pipes in the public streets, and 
to construct and maintain, and to permit the construction and maintenance 
of telegraph, telephone and electric lines therein; 


14. In its discretion to divide the city, by ordinance, into a convenient 
number of wards, not exceeding six, to fix the boundaries thereof, and to 
change the same from time to time: Provided, That no change in the 
boundaries of any ward shall be made within sixty days next before the date 
of such general municipal election, nor within twenty months after the same 
shall have been established or altered. Whenever such city shall be so 
divided into wards, the city council shall designate by ordinance the number 
of councilmen to be elected from such ward, apportioning the same in pro- 
portion to the population of such wards. And thereafter the councilmen so 
designated shall be elected by the qualified electors resident in such ward, or 
by a general vote of the whole city, as may be designated in such ordinance: 
Provided further, That when additional territory is added to the city that it 
thereafter, by act of the council, be annexed to contiguous wards without 
affecting the right to re-district at the expiration of twenty months after last 
previous division; 

15. To appoint and remove such policemen and other appointed officers 
as they may deem proper, and to fix their duties and compensations; 

16. To impose fines, penalties and forfeitures for any and all violations of 
ordinances, and for any breach or violation of any ordinance to fix the penalty 
by fine or imprisonment, or both, but no such fine shall exceed three hundred 
dollars nor the term of such imprisonment exceed the term of three months; 


17. To cause all persons imprisoned for violation of any ordinance to labor 
on the streets, or other public property or works within the city; 
18. To establish fire limits, with proper regulations; 
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19. The city council may appropriate from the general fund an amount not 
exceeding one-fourth of one mill of the taxable property of the city for the 
purpose of establishing and maintaining a public library; 

20. To punish the keepers and inmates and lessors of houses of ill- fame, 
gamblers and keepers of gambling tables; 

21. To make all such ordinances, by-laws, rules, regulations and resolu- 
tions, not inconsistent with the constitution and laws of the state of Washing- 
ton, as may be deemed expedient to maintain the peace, good government and 
welfare of the corporation and its trade, commerce and manufactures, and to 
do and perform any and all other acts and things necessary or proper to carry 
out the provisions of this chapter, and to exact and enforce within the limits 
of such city all other local, police, sanitary and other regulations as do not 
conflict with general laws. [L. 790, p. 183, § 117; L. 91, p. 395, § 3; 1 H.C., 
$ 636; L. 793, p. 103, § 2.] 


See supra notes and references under § 739. 

See infra § 1292, power of eminent domain. 

See infra § 1810 et seq., assessment and col- 
lection of taxes in cities of the third class. 

See infra § 284, liquor licenses in incor- 
porated cities. 

The provisions of this section, subd. 13, 
did not authorize the city to build or operate 


take a bond conditioned for its construction 
for the purpose of making a profit in case 
aS Cet ek thereof: Aberdeen v. Honey, 8 

Section 7312 infra, authorizing prosecutions 
by the state against those guilty of selling 
intoxicating liquors, is not impliedly re- 
pealed by the similar authority granted in 


a street railway, and it could not therefore subdivisions 10 and 20 of this section: State 
make a valid contract for building one, nor v. Hoeppner, 9 W., 680. 
3 939. Enacting Clause of Ordinances—Publication. 

The enacting clause of all ordinances shall be as follows: “The city 


council of the city of do ordain as follows.” Every ordinance shall be 
signed by the mayor, attested by the clerk, and published.at least once in a 
newspaper published in such city, or printed and posted in at least three 
public places therein. [L. 790, p. 186, § 118; 1 H. C., § 637.] 


2 940. Auditing Demands—How Paid. 

All demands against such city shall be presented to and audited by the 
city council, in accordance with such regulations as they may by ordinance 
prescribe; and upon the allowance of any such demand, the mayor shall draw 
a warrant upon the treasurer for the same, which warrant shall be counter- 
signed by the clerk, and shall specify for what purpose the same is drawn, 
and out of what fund it is to be paid. [L. 790, p. 186, § 119; 1 H. C., § 638. ] 


See supra § 435, order of payment of city ofa claim for damages for injuries resulting 

warrants. from the breach of a municipal duty, is not 
See note to § 1013 infra. within the purview of this section: Sutton v. 
A presentation to the council prior to suit, Snohomish, 11 W., 24. 


2 941. Misdemeanors, How to be Prosecuted and Punished. 

The violation of any ordinance of such city shall be deemed a misde- 
meanor, and may be prosecuted by the authorities of such city in the name of 
the people of the state of Washington, or may be redressed by civil action, at 
the option of said authorities. Any person sentenced to imprisonment for 
the violation of an ordinance may be imprisoned in the city jail, or if the 
city council by ordinance shall so prescribe, in the county jail of the county 
in which such city may be situated; in which case the expense of such impris- 
onment shall be a charge in favor of such county and against such city. [L. 
90, p. 187, $ 122; 1 H. C., $ 639.] 
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2942. Nuisances. 

Every act or thing done or being within the limits of such city, which is 
or may be declared by law or by any ordinance of such city to be a nuisance, 
shall be and is hereby declared to be a nuisance, and shall be considered and 
treated as such in all actions and proceedings whatever; and all remedies which 
are or may be given by law for the prevention and abatement of nuisances shall 
apply thereto. [L. 790, p. 187, § 123; 1 H. C., § 640. ] 


3 943. Assessments for Local Improvements. 

The city council are hereby authorized and empowered to order any work 
authorized by this chapter to be done upon the streets, alleys, avenues, high- 
ways and public places of such city. The expense or cost of improving and 
repairing streets, sidewalks, alleys, squares and other public highways and 
places within the city, removing obstructions therefrom, grading, planking, 
paving, macadamizing, graveling and curbing the same, and constructing gut- 
ters, culverts and sidewalks therein, shall be assessed as follows: The city 
council shall, before or during the grading, paving or other improvement of 
any street or alley, the cost of which is to be levied and assessed upon the 
property benefited, first pass a resolution or ordinance declaring its intention 
to make such improvement and stating in such resolution or ordinance the 
name of the street or alley to be improved, the points between which the said 
improvement is to be made, the general character of the proposed improve- 
ment, and the estimate of the cost of the same, and that the cost of the same 
is to be assessed against the property abutting (and included in the assessment 
district herein provided) on such street proposed to be improved, and shall fix 
a time not less than ten days in which protests against such proposed improve- 
ment may be filed in the office of the city clerk. It shall be the duty of such 
clerk to cause such resolution to be published in the official newspaper of the 
city in at least two consecutive issues before the time fixed in such resolution 
for filing such protests, and affidavit of such publication shall be filed on or 
before the time fixed for such filing. If protests against the proposed im- 
provement by the owners of more than two-thirds of the front feet of lots and 
lands abutting on such proposed improvement and included in the assessment 
district therein provided, be filed on or before the date fixed for such filing, 
the council shall not proceed further with the work unless six members of said 
council shall vote to proceed with such work. If no such protest is filed, or if 
such protest is filed and six councilmen shall vote to proceed with said work, 
the council shall at its next regular meeting proceed to consider the same, and 
shall then or at a subsequent time proceed to enact an ordinance for such 
improvement. By the provisions of such ordinance a local improvement 
district shall be established to be called “Local Improvement District No. —;” 
which shall include all the property fronting on the street to be improved 
between the points named in such resolution, to the distance back from such 
street, if platted in blocks, to the center of the blocks, if platted into lots only 
to the center of each lot, and if not platted, to the distance of one hundred and 
twenty feet. Such ordinance shall provide that such improvement shall be 
made, and that the cost and expense thereof shall be taxed and assessed upon 
all the property in such local improvement district, which cost shall be as- 
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sessed in proportion to the number of feet of such lands and lots fronting 
thereon, and included in said improvement district, and in proportion to the 
benefits derived by said improvement: Provided, That the city council may 
expend from the general fund for said purposes such sums as in their judg- 
ment may be fair and equitable in consideration of benefits accruing to the 
general public by reason of such improvements. The expense of all improve- 
ments in the space formed by the junction of two or more streets or where one 
main street terminates in or crosses another main street, and also all necessary 
street crossings or crossways at corners or intersections of streets, and the 
expenses of establishing, building and repairing bridges in such city shall be 
paid by such city. The expense incurred in making and repairing sewers in 
any street shall be paid by the city out of the sewer fund. In all the streets 
constituting the water front of such city, or bounded on the one side by the 
property thereof, the expense of work done on that portion of said streets, from 
the center line thereof to the said water front, or to such property of the city 
bounded thereon, shall be paid for by such city; but no contract for any such 
work shall be given except to the lowest responsible bidder, and in the manner 
hereinafter provided. When any work or improvements mentioned in this 
section is done or made on one side of the center lines of said streets, avenues 
or public highways, the lots or portions of lots fronting on that side only 
shall be assessed to cover the expenses of said work, according to the provisions 
of this chapter. Whenever any expenses or cost of work shall have been 
assessed on any lands, the amount of said expenses shall become a lien upon 
said lands, which shall take precedence of all other liens, and which may 
be foreclosed in accordance with the provisions of the code of civil procedure. 
Said suit shall be in the name of the city of (naming it) as plaintiff. 
And in any such proceeding where the court trying the same shall be satistied 
that the work has been done or material furnished, which aecording to the 
true intent of the act would be properly chargeable upon the lot or land 
through or by which the street, alley or highway improved or repaired may 
pass, a recovery shall be permitted or a charge enforced to the extent of 
the proper proportion of the value of the work or material which would 
be chargeable on such lot or land notwithstanding any informalities, irregu- 
Jarities or defect in any of the proceedings of such municipal corporation 
or any of its officers. [L. “90, p. 187, x 124; 1 H. C, § 641; L. °93, p. 
159, X 5.] 

See supra notes to § 739 on this subject. 


The law permitting cities of the third 


See infra $ 1129 et seq., re-assessment for 
cost of local improvements. 

See infra § 11, limitations of actions to 
enforce. 

An assessment for cost of street improves 
ment, charging each aot for expense of 
work in front of it. is invalid under this 


class to make street improvements and as- 
sess the abutting property therefor is sum- 
mary in its nature—without petition or re- 
monstrance the vote of four members of 
the council is sutHeient to order an im- 
provement: Vancouver v. Wintler, S Wa 
vos, 253; decided prior to amendment of ‘9, 


section: New Whatcom v. Imp. Co.. 9 W., 
634. 


¢ 944. Condemnation of Private Property. 

Whenever it shall become necessary for the city to take or damage private 
property for the purpose of establishing, laving out, extending and widening 
streets and other public highways and places within the city, or for the pur- 
pose of rights-of-way for drains, sewers and aqueducts, and for the purpose of 
widening, straightening or diverting the channels of streams and the improve- 

240 


Cuar. X.] OF CITIES OF THE THIRD CLASS. 82 945-947 


ment of water fronts, and the city council cannot agree with the owner thereof 
as to the price to be paid, the city council may proceed to acquire, take or dam- 
age the same in the manner provided by chapter V, article 3, title 21, of this 
code. [L.’90, p. 189, § 125; 1 H.C., § 642; L.’93, p, 161, § 6.] 


See infra § 1292, proceedings under eminent domain. 


¢ 945. Taxes and Sale of Property for. 

The city council shall have power, and it shall be their duty, to provide 
by ordinance a system for the assessment, levy and collection of all city taxes 
or assessments not inconsistent with the provisions of this chapter; which 
system shall conform, as nearly as the circumstances of the case may permit, 
to the provisions of the laws of this state governing cities of the second class 
in reference to the assessment, levy and collection of municipal taxes, except as 
to the officers by whom such duties are to be performed, and as herein pro- 
vided. All taxes assessed, including taxes for previous years unpaid or unsat- 
isfied, together with any penalty for delinquency and the costs of collection 
and interest, shall constitute liens on the property assessed from and after the 
first day of November in each year; which liens may be enforced by a sum- 
mary sale of such property, and the execution and delivery of all necessary 
certificates and deeds therefor, under such regulations as may be prescribed 
by ordinance, or by actions in any court of competent jurisdiction, to foreclose 
such liens: Provided, That any property sold for such taxes or assessments 
shall be subject to redemption within the time and in the manner provided, or 
that hereafter may be provided, by law for the redemption of property sold 
for state or county taxes. All deeds made upon any sale of property for taxes 
or special assessments under the provisions of this chapter shall have the 
same force and effect in evidence as is or may hereafter be provided by law 
for deeds for property sold for non-payment of state or county taxes. [L. 790, 
p. 189, § 126; 1 H. C., § 643; L. ’93, p. 162, § 7.] 


See supra § 869 et seq., levy and assessment lection of taxes in cities of third and fourth 
of taxes in cities of second class. classes. 
See infra § 1810 et seq., assessment and col- 


@ 946. Taxes to Pay Bonded Indebtedness. 

Nothing in this chapter contained shall be construed to prevent any city 
having a bonded indebtedness, contracted under laws heretofore passed, from 
levying and collecting such taxes for the payment of such indebtedness, and 
the interest thereon, as are provided for in such laws, in addition to the taxes 
herein authorized to be levied and collected. All moneys received from 
licenses, street poll-tax, and from fines, penalties, and forfeitures, shall be paid 
into the general fund. [L. ’90, p. 190, § 128; 1 H. C., § 647.] 


“This chapter’: See note to § 700. 


2947. Tax for ‘‘River and Water-Front Improvement Fund”. 

The city council may also levy and cause to be collected in each year, in 
addition to the taxes herein authorized to be levied and collected, a tax not 
exceeding ten cents on each one hundred dollars of the assessed value of all 
real and personal property within such city subject to taxation; the proceeds 
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of which tax shall be known as the “river and water front improvement fund,” 
and shall be applied to the improvement of streams, bays, and water fronts, 
and the erection of embankments and other works to protect the city from 
overflow, and for no other purposes whatever. [L. ’90, p. 191, § 129; 1 H.C., 
$ 648.] 


@ 948. Public Work, How Contracted for. 

In the erection, improvement, and repair of all public buildings and 
works, in all streets and sewer work, and in all work in or about streams, bays, 
or water fronts, or in or about embankments, or other works for protection 
against overflow, and in furnishing any supplies or materials for the same, 
when the expenditure required for the same exceeds the sum of five hundred 
dollars, the same shall be done by contract, and shall be let to the lowest 
responsible bidder, after due notice, under such regulations as may be pre- 
scribed by ordinance: Provided, That the city council may reject all bids 
presented, and readvertise, in their discretion. The city council shall annu- 
ally, at a stated time, contract for doing all city printing and advertising, 
which contract shall be let to the lowest bidder, after notice, as provided in 
this section. All advertising shall be done in a newspaper printed and pub- 
lished in such city, and the contract therefor shall be awarded separately from 
all other printing. [L. 90, p. 191, § 130; 1 H. C., § 649.] 


ARTICLE 4.—ExecutivE DEPARTMENT AND MINISTERIAL OFFICERS. 


@ 958. Powers and Duties of Mayor. 

The mayor shall preside over all meetings of the council at which he is 
present; in his absence, a mayor pro tempore may be chosen. The mayor, 
and in his absence the mayor pro tempore, shall sign all warrants drawn on 
the city treasurer, and shall sign all written contracts entered into by said 
city as such mayor or mayor pro tempore. The authority and power of the 
mayor pro tempore shall continue only during the day on which he is chosen. 
The mayor and mayor pro tempore shall have power to administer oaths and 
affirmations, and take atfidavits, and certify the same under their hands. The 
mayor or mayor pro tempore shall sign all conveyances made by said city, and 
all instruments which shall require the seal of the city. The mayor is author- 
ized to acknowledge the execution of all instruments executed by said city 
that require to be acknowledged. [L. ’90, p. 191, § 131; 1 H. C., § 650.] 


2 954. Duties of Treasurer. 

It shall be the duty of the treasurer to receive and safely keep all moneys 
which shall come into his hands as city treasurer, for all of which he shall 
give duplicate receipts, one of which shall be filed with the city clerk. “He 
shall pay out said moneys on warrants signed by the mayor and countersigned 
by the clerk, and not otherwise. He shall make quarterly settlements with 
the city clerk, and shall receive such compensation as the city council shall 
by ordinance determine, but not less than three hundred dollars and not more 
than twelve hundred dollars per annum. Upon each quarterly settlement he 
shall file a statement of his account with the city clerk. He shall collect all 
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It shall be the duty of the city clerk, between the first Monday of Feb- 
ruary and the first Monday of May of each year, to make a list of all male 
persons residing within the limits of such city over the age of twenty-one 
years, and shall verify said list by his oath, and shall, on or before the first 
Monday of May in each year, file the same. Said clerk or his deputy shall 
have power to administer all oaths and affirmations necessary in the perform- 
ance of his duties. It shall be the duty of the city clerk to keep a full, true 
record of all the proceedings of the city council. The proceedings of the city 
council shall be kept in a book marked “Records of the city council.” He 
shall keep a book which shall be marked “City accounts,” in which shall be en- 
tered as a credit all moneys received by the city for licenses, the amount of any 
tax when levied, and all other moneys received, and in which shall be entered 
‘upon the debtor side all warrants drawn on the treasury. He shall also keep 
a book marked “‘Treasurer’s account,” in which he shall keep a full account of 
the transactions of the city with the treasurer. He shall also keep a book 
marked “City licenses,” in which he shall enter all licenses issued by him, the 
date thereof, to whom issued, for what, the time when it expires and the 
amount paid. He shall also keep a book marked “City ordinances,” into 
which he shall copy all city ordinances, with his certificate annexed to said 
copy, stating the foregoing ordinance is a true and correct copy of an ordin- 
ance of such city, and giving the number and title of said ordinance, and 
stating that the same has been published or posted according to law. Said 
record copy, with said certificate, shall be prima facie evidence of the contents 
of the ordinance and of the passage and publication of the same, and shall be 
admissible as such evidence in any court or proceedings. Said records shall 
not be filed in any case, but shall be returned to the custody of the city clerk. 
Nothing herein contained shall be construed to prevent the proof of the pass- 
age and publication of ordinances in the usual way. Each of the foregoing 
books, except the records of the city council, shall have a general index suffi- 
ciently comprehensive to enable a person readily to ascertain matters contained 
therein. The city clerk shall also keep a book marked “Demands and war- 
rants,” in which he shall note every demand against the city and file the same. 
He shall state therein under the note of the demands, the final disposition 
made of the same; and if the same is allowed and a warrant is drawn, he shall 
also state the number of the warrant with sufficient dates. This book shal! 
contain an index, in which reference shall be made to each demand. He 
may appoint a deputy, for whose acts he and his bondsmen shall be held 
responsible; and he and his deputy shall have the power to administer oaths 
and affirmations, to take affidavits, and depositions to be used in anv court or 
. proceeding in the state, and to certify the same. He and his deputy shall 
take all necessary affidavits to demands against the city, and certify the same 
‘without charge. He shall be the custodian of the seal of such city. He 
shall make a quarterly statement in writing, showing the receipts and ex- 
penditures of the city for the preceding quarter and the amount remaining in 
the treasury. Ie shall, at the end of every fiscal year, make a full and de- 
tailed statement of the receipts and expenditures of the preceding year and a 
full statement of the financial condition of the affairs of the city, which shall 
be published. He shall perform such other services as this act and the 
ordinances of the city council shall require. [Cf. L. 790, p. 193, § 134; 1 H. 
C., § 653; L. 793, p. 163, § 10.] 


Portions of this section omitted on authority of ® 1°10 et seq., infra. 
“This act’: See note to $ 700. 
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assessments levied by the city council and all delinquent assessments. He 
shall, upon the receipt of any tax list, give his receipt for the same to the 
city clerk. He shall receive from the clerk all city licenses, and collect the 
same, and shall perform such other duties as the city council may by ordin- 
ance direct. [Cf. L. 90, p. 192, § 132; 1 H. C., § 651; L. ’93, p. 162, $ 8.] 


2955. City Attorney. 

It shall be the duty of the city attorney to advise the city authorities and 
officers in all legal matters pertaining to the business of said city. He is 
authorized to bring suit in the name of such city in the proper court for the 
collection of any tax. He shall perform such other duties as the city council 
may by ordinance direct. [L. 90, p. 195, § 135; 1 H. C., § 654; L. 793, p. 
165, § 11.] 


@ 956. City Marshal. 

The department of police of said city shall be under the direction and 
control of the city marshal, subject to the direction of the city council; and 
for the suppression of any riot, public tumult, disturbance of the peace or 
resistance against the laws or public authorities in the lawful exercise of their 
functions, he shall have the powers that are now or may hereafter be con- 
ferred upon sheriffs by the laws of the state, and shall in all respects be 
entitled to the same protection; and his lawful orders shall be promptly exe- 
cuted by deputies, police officers and watchmen in said city, and every citizen 
shall also lend him aid when required, for the arrest of offenders and main- 
tenance of public order. He shall and is hereby authorized to execute and 
return all process issued and directed to him by any legal authority. It shall 
be his duty to prosecute, before the police justice, all breaches or violations of, 
or noncompliance with, any city ordinance which shall come to his knowledge. 
He shall have charge of the city prison and prisoners, and of any chain gang 
which may be established by the city council. He shall, for service of any 
process, receive the same fees as constables. He may appoint, subject to the 
approval of the city council, one or more deputies, for whose acts he and his 
bondsmen shall be responsible, whose only compensation shall be fees for the 
service of process, which shall be the same as those allowed to the city marshal. 
He may also, with the concurrence of the mayor, when the same may be by 
them deemed necessary for the preservation of public order, appoint addi- 
tional policemen who shall discharge the duties assigned them for one day 
only. He shall perform such other services as this chapter and the ordinances 
of the city council shall require, and shall receive such compensation as shall 
be fixed by ordinance. [L. 90, p. 195, § 136; 1 H. C., § 655; L. °93, p. 165, 
$ 12.] 


“This act”: See note to § 700. 
3 957. Additional Duties—Compensation. 

The city council shall, by ordinance not inconsistent with the provisions 
of this chapter, prescribe the additional duties of all officers and fix their 
compensation. [L. 790, p. 196, § 137; 1 H. C., $ 656. ] 

“This chapter”: See note to § 700. 


243 


22 962-969] OF GOVERNMENT OF CITIES AND TOWNS. (Trrtz VII. 


ARTICLE 5.—JuDICIAL DEPARTMENT. 


@ 962. Police Justice—Election—Jurisdiction of, etc. 


There shall also be elected, as hereinafter specified, a police justice, or so 
many as the council may deem necessary. The justice or justices so elected 
may be selected from the justices of the peace duly elected under the laws of 
the state of Washington, and while acting in city or town matters may hold 
office for that purpose anywhere within the city or town. Such justices of 
the peace shall have jurisdiction over all offenses defined by any ordinance of 
the city or town, and all other actions brought to enforce or recover any 
penalty forfeiture declared or given by any such ordinance, and full power 
and authority to hear and determine all causes, civil or criminal, arising under 
such ordinance, and to pronounce judgment in accordance therewith. All 
civil or criminal proceedings before such justice of the peace, under and by 
authority of this chapter, shall be governed and regulated by the general laws 
of the state relating to justices of the peace and to their practices and jurisdic- 
tion, and shall be subject to review in the court of the proper county by 
certiorari or appeal, the same as in other cases. All officers elected by the 
council are subject to removal by that body at any time, for cause deemed 
sufficient. [L. ’90, p. 196, § 138; 1 H. C., § 657.] 

See infra § 468, concurrent jurisdiction 
with justices. 


A change of venue will lie under the stat- 
utes of this state from a police justice of a 


city of the third class to the next nearest 
justice of the peace of the same county: 
Puyallup v. Snyder, 13 W., 672. 


ARTICLE 6.—MIscELLANEOUS PPOVISIONS. 


@ 967. Disposition of Moneys Collected. 

Every officer collecting or receiving any moneys belonging to or for 
the use of such city shall settle for the same with the clerk on the first Monday 
in each month, and immediately pay the same into the treasury, on the order 
of the clerk, for the benefit of the funds to which such moneys respectively 
belong. [L. 90, p. 197, § 139; 1 H. C., § 658. ] 


2 968. Officers Not to be Interested in Contracts—Penalty. 

No officer of such city shall be interested, directly or indirectly, in any 
contract with such city, or with any of the officers thereof, in their official 
capacity, or in doing any work or furnishing any supplies for the use of such 
city or its officers in their official capacity; and any claim for compensation 
for work done, or supplies or materials furnished, in which any such officer 
is interested, shall be void, and if audited and allowed, shall not be paid by 
the treasurer. Any wilful violation of the provisions of this section shall be 
a ground for removal from office, and shall be deemed a misdemeanor, and 
punished as such. [L. 790, p. 197, § 140; 1 H. C., § 659.] 


Section 141 of the act of March 27, 1890, is 
omitted, as it is a counterpart of § 123 of the 
sume act. See § #2 supra. 

Under this section a charge against a 
councilman is too indefinite as ground for 
removal, when it alleges that he has vio- 
lated this section, “in having furnished 


¢ 969. Support of Poor and Infirm. 


lumber to the do of Ballard and in having 
presented a bill to the city for payment of 
same’ State v. Mayor, etc., 10 W., 

The council is restricted in the right of 
expelling members to the express power 
granted by statute: Id. 


Cities of the third class shall have power to provide for the care and sup- 
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port of the poor and infirm residents of the city, and may pass any special or 
general ordinance or resolution for such purpose. [L. 795, p. 352, § 1.] 


2970. Taxation for. 

The city council of any such city may by ordinance levy a general or 
special tax not exceeding one-half of one mill on the taxable property for the 
purpose or purposes of this and the preceding section in any one year. [L. 
795, p. 352, § 2.] 


CHAPTER XI. 
OF RENEWAL OF SIDEWALKS IN CITIES. 


¢975. Abutting Property Liable for—Procedure. 

Whenever any street, lane, square, place, or alley in any city of the 
first, second or third class, now or hereafter legally organized in this state, 
shall have been improved by the construction of a sidewalk or sidewalks along 
either or both sides thereof, the duty, burden and expense of maintenance, 
repairs and renewal of such sidewalk or sidewalks shall devolve upon the 
property directly abutting upon that side of such street along which such 
sidewalk has been constructed, as hereinafter provided. Whenever, in the 
judgment of that officer or department of any such city who or which is, or 
shall be, charged with the inspection and care of the sidewalks along the 
public streets, lanes, squares, places and alleys in such city, the condition of 
any sidewalk is such as to render the same unfit or unsafe for purposes of 
public travel, the said officer or department shall thereupon notify the owner 
of the property immediately abutting upon said portion of said sidewalk of 
the condition thereof, instructing the said owner to clean, repair or renew 
the said portion of said street or sidewalk. Said notice shall specify a reason- 
able time within which such cleaning, repairs, or renewal shall be executed 
by the said owner, and in case the said owner shall fail to comply with the in- 
structions of said notice within the time therein specified, then the said officer 
or department shall proceed to clean said walk or to make such repairs or 
renewal forthwith, and shall charge the full cost thereof to the said owner of 
abutting property, which said charge shall become a lien upon said property 
and shall be collected by due process of law. For the purposes of this chapter 
all property having a frontage upon the sides or margin of any street shall be 
deemed to be abutting property, and such property shall be chargeable, as 
provided by this chapter, for all cost of maintenance, repairs or renewal of 
any form of sidewalk improvement between the said street margin and the 
roadway lying in front of and adjacent to said property, and the term side- 
walk, as intended for the purposes of this chapter, shall be taken to include 
any and all structures or forms of street improvement included in the space 
between the street margin and the roadway. [L. 795, p. 384, § 1.] 


3 976. Scope of Powers Conferred. 
Nothing in this chapter shall be construed to limit or repeal any existing 
powers of cities of the first, second, or third class with reference to the im- 
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provement or maintenance of sidewalks, streets, lanes, places, squares or 
alleys, but the power and authority herein granted are to be exercised concur- 
rent with or in extension of the powers and authority now existing. The 
legislative authority of any city, before exercising the powers and authority 
herein granted, shall by proper ordinance provide for the application and 
enforcement of the same within the limitations herein specified. [L. 95, p. 
385, § 2.] 


CHAPTER XII. 
OF PUBLIC LIBRARIES IN CITIES. 


2 981. How Established. 


Whenever three or more resident taxpayers of any city in this state 
having a population of five thousand or more people, that is, any city of the 
first, the second or the third class, or any city of like population existing 
under special legislative charter, shall present to the mayor and council of 
such city their petition in writing for the establishment of a public library 
in said city, together with their private agreement to donate to the city, 
within three months thereafter for the use of such library, one thousand 
dollars in money or books, the said council may appoint three reputable citi- 
zens of said city to act as directors of the public library, except where city 
charters otherwise provide for the organization and management of public 
libraries. [L. ’95, p. 345, § 1.] 


? 982. Donations. 


Said directors or authorities mentioned in city charter to manage public 
libraries are authorized to receive from said petitioners, and from any other 
persons, donations of money and books for the purpose specified in the pre- 
ceding section, and to appraise said books; and when they have received such 
donations to the value of one thousand dollars, they shall report that fact 
to the council, stating how much of the donation is in money. [L. 795, p. 
346, § 2.] 


2 983. Room Provided. 


Thereupon it shall be the duty of the council to provide, at the expense 
of the city until the beginning of the next fiscal year of the city, a suitable 
room and librarian for such public library. [L. 795, p. 346, § 3.] 


3 984. Tax, How Levied. 


The city council of every such city, after the directors have made the 
report mentioned in the second section of this chapter, annually at the same 
time and in the same manner as other city taxes are levied, may lavy a tax of 
not more than one-half mill on the dollar for the support of such library. 
The money so raised shall be kept as a separate fund, to be known as the 
library fund, and shall be disbursed for library purposes only. [L. 795, p. 
346, § 4.] 
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2 985. Warrants Drawn, When. 


It shall be the duty of the officers of the city, who are authorized by law 
to draw warrants upon the city treasury, to draw upon the library fund such 
warrants as the directors, or a majority of them, shall direct, that no warrants 
be drawn against said library fund when there is no money therein. [L. 795, 
p. 346, § 5.] 


3 986. Term of Directors, How Determined. 


The three directors first appointed shall determine the length of their 
terms of office by lot, reporting the result thereof to the city council. The, 
term of one thereof shall expire at the same time as that of the mayor in office 
at the time of their appointment; the term of a second shall expire one year 
later, and that of the third two years later than that of the first. Whenever 
a director’ term of office shall expire, it shall be the duty of the council to 
appoint his successor, who shall hold office for three years. [L. 95, p. 346, 


§ 6.] 


? 987. Directors—Bonds of. 


Every director, before entering upon the duties of his office, shall file 
with the city clerk a bond, with sufficient sureties, to be approved by the 
council, conditional upon the faithful performance of the duties of his office. 
Such bond shall be in the penal sum of two thousand dollars, and shall be 
payable to the city. No director shall receive any compensation for his 
services. [L. 95, p. 347, § 7.] 


? 988. Directorse—Duty of. 


The directors of the public library shall have sole control of the library 
and shall disburse the money belonging to the library fund. They shall, 
when the same are not furnished by the city, provide and furnish suitable 
rooms, and shall appoint all librarians and assistants and fix their compensa- 
tion. They shall attend to the selection, purchase and preservation of books 
and other property for the library, and may make rules for its government not 
in conflict with law. They shall, so far as the funds at their disposal will 
warrant, keep the library open at reasonable hours throughout the year. They 
may direct warrants on the treasurer to be drawn, and may expend all money 
belonging to the library fund, including the donations mentioned in sections 
981, 982 of this chapter: Provided, That if any money or funds be donated 
to the library, or to the city for it, upon condition that only the income thereof 
shall be used, the directors shall not expend any part of the principal thereof; 
but they may invest the principal under the direction and with the approval 
of the city council: Provided further, That the directors shall have no power 
to create any indebtedness against the city or the library. They shall, on the 
last Monday preceding the expiration of the term of a director, make an 
annual report to the mayor and council of the conditions and needs of the 
library, with a detailed statement of their receipts and expenditures during 
the year. [L. 795, p. 347, § 8.] 
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2989. Library, Free Access to. 

All inhabitants of the city shall enjoy the use of the library without 
charge: Provided, however, That the directors may exclude from the library 
rooms disorderly persons, persons who violate the rules established by the 
directors and persons of bad repute, and may require security for the care and 
return of books taken from the room. [L. 795, p. 347, § 9.] 


é 


CHAPTER XIII. 
OF TOWNS OR CITIES OF THE FOURTH CLASS. 


ARTICLE 1.—GeEnNERAL POWERS. 


(d 


2 995. Rights, Powers and Privileges of Towns. 

Every municipal corporation of the fourth class shall be entitled the 
town of (naming it), and by such name shall have perpetual succession, 
may sue and be sued in all courts and places, and in all proceedings whatever; 
shall have and use a common seal, alterable at the pleasure of the town author- 
ities, and may purchase, lease, receive, hold, and enjoy real and personal prop- 
erty and control and dispose of the same for the common benefit. [L. ’90, 
p. 198, § 142; 1 H. C., § 661.] 


See supra § 700 et seq., organization and in- and restrictions upon area of towns. 


corporation of towns. See supra § 723 et seq., advancement of 
See supra § 708, boundaries, how altered. cities and towns. 
See supra § 709, consolidation, how effected. See infra § 1292, power of eminent domain. 
See supra § 714 et seq., classification of See infra §§ 5673-5674. 

cities and towns See infra § 1790 et seq., taxation and dispo- 


See supra § 718, cities as bodies politic, etc., sition of funds in. 
ARTICLE 2.—Orricers AND ELECTION. 


3 996. Officers Enumerated. 


The government of such town shall be vested in a mayor and a council, 
to consist of five members, a clerk, a treasurer, a marshal, who shall be 
ex officio tax and license collector, a police justice, to be appointed by the 
council, and who may be one of the justices of the peace of the township in 
which said town is situated; and such subordinate officers as are hereinafter 
provided for. [L.’90, p. 198, § 143; 1 H. C., § 662.] 


Duties of clerk as assessor abolished by § 1810 et seq., Infra. 


2997. Election and Appointment of Officers—Terms. 


The mayor, members of the council, and the treasurer shall be elected by 
the qualified electors of said town at a general municipal election to be held 
therein on the Tuesday after the first Monday in December in each year. The 
treasurer shall hold office for the period of one year from and after the second 
Tuesday in January next succeeding the day of such election, and until his 
successor is elected and qualified. The mayor and members of the council 
shall hold office for the period of two years from and after the second Tuesday 
in January next succeeding the day of such election, and until their succes- 
sors are elected and qualified: Provided, That the first council elected under 
the provisions of this act shall, at their first meeting, so classify themselves by 
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lot as that three of their number shall go out of office at the expiration of 
one year, and two at the expiration of two years. The council shall appoint 
a marshal and clerk, and may, in their discretion, appoint an attorney, a 
poundmaste?, a superintendent of streets, a civil engineer, and such police 
and other subordinate officers as in their judgment may be deemed necessary, 
and fix their compensation, which said officers shall hold office during the 
pleasure of said council. [L. ’90, p. 198, § 144; 1H. C., § 663. ] 


“This act”: See note to § 700. shal without notice or hearing: State v. 
See infra § 1291, marshal, how elected. McQuade, 12 W., 554; compare State v. 
Under this section where the marshal Burke, 8 W., 412 


shall be appointed by the council and hold Where an individual is appointed by the 
office ‘during the pleasure of said council’’ proper authority to an office and enters 
and § 1086 infra, providing that all officers upon the discharge of its duties, he is a 
appointed by the council are subject to re- de facto officer and his acts are valid and 
moval by that body “at any time for cause binding, although he may not possess some 
deemed sufficient” the council have the of the requisite qualifications to hold the 
power, at their pleasure, to remove the mar- office: State v. Fountain, 14 W., 236. 

¢ 998. Bonds, Filing of, etc.—Oath of Office. 

The clerk, treasurer, and marshal shall respectively, before entering upon 
the duties of their respective offices, execute a bond to such town in such penal 
sum as the council by ordinance may determine, conditioned for the faithful 
performance of his duties, including in the same bond the duties of all offices 
of which he is made by this chapter ex officio incumbent; such bonds shall be 
approved by the council. All bonds, when approved, shall be filed with the 
clerk, except the bonds of the clerk, which shall be filed with the mayor. All 
the provisions of any law of this state relating to the official bonds of officers 
shall apply to such bonds, except as herein otherwise provided. Every officer 
of such town, before entering upon the duties of his office, shall take and file 
with the clerk the constitutional oath of office. [L. 90, p. 199, § 145; 1 H. 
C., § 664. ] 


3? 999. Vacancies, How Filled. 


Any vacancy occurring in any of the offices provided for in this chapter 
shall be filled by appointment by the council; but if such office be elective, 
such appointee shall hold office only until the next regular election, at which 
time a person shall be elected to serve for the remainder of such unexpired 
term. In case a member of the council is absent from the town for three 
consecutive meetings, unless by permission of the council, his office shall, by 
the council, be declared vacant, and the same filled as in case of other vacan- 
cies. [L. 790, p. 199, § 146; 1 H. C., § 665.] 


See notes to § 968 supra. 


21000. Compensation. 

The mayor and members of the council shall receive no compensation 
whatever. The clerk, treasurer, marshal, and police justice shall severally 
receive, at stated times, a compensation, to be fixed by ordinance by the coun- 
cil, which compensation shall not be increased or diminished after their elec- 
tion or during their several terms of office. Nothing herein contained shall 
be construed to prevent the council from fixing such several amounts of com- 
pensation in the first instance, during the term of office of any such officer, 
or after his election. The compensation of all other officers shall be fixed 
from time to time by the council. [L. 790, p. 200, § 147; 1 H. C., § 666. ] 
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3 1001. Elections—Qualifications of Voter. 


All elections in such town shall be held in accordance with the general 
election laws of the state, so far as the same may be applicable; and no person 
shall be entitled to vote at such election, unless he shall be a qualified elector 
of the county, and shall have resided in such town for at least thirty days next 
preceding such election. The council shall give such notice of each election 
as may be prescribed by ordinance, shall appoint boards of election, and fix 
their compensation, and establish election precincts and polling places, and 
may change the same. [L. 90, p. 200, § 148; 1 H. C., § 667. ] 


21002. Eligibility to Office. 
No person shall be eligible to or hold any office in such town, whether 


filled by election or appointment, unless he be a resident and elector therein. 
[L. 790, p. 200, § 149; 1 H. C., § 668.] 


ARTICLE 3.— LEGISLATIVE DEPARTMENT—TaAXATION—PUBLIC WoRKsS. 


3 1007. General and Special Meetings. 


The council shal] meet on the second Tuesday in January succeeding the 
date of said general municipal election, shall take the oath of office, and shall 
hold regular meetings at least once in each month, at such times as they shall 
fix by ordinance. Special meetings may be called at any time by the mayor 
or by three councilmen, by written notice delivered to each member, at least 
three hours before the time specified for the proposed meeting. All meetings 
of the council shall be held within the corporate limits of the town, at such 
places as may be designated by ordinance, and shall be public. [L. 790, p. 200, 
§ 150; 1 H. C., § 669.] 


@ 1008. Quorum, etc. 


At any meeting of the council a majority of the councilmen shall consti- 
tute a quorum for the transaction of business, but a less number may adjourn 
from time to time, and may compel the attendance of absent members in such 
manner and under such penalties as may be prescribed by ordinance. The 
mayor shall preside at all meetings of the council, and in case of his absence 
the council may appoint a president pro tempore; and in case of the absence 
of the clerk, the mayor or president pro tempore shall appoint one of the 
members of the council clerk pro tempore. [L. 790, p. 201, § 151; 1 H. C., 
§ 670. ] 


1009. Election Returns—Rules—Ayes and Noes. 


The council shall judge of the qualifications of its members and of all 
election returns, and determine contested elections of all town officers. 
They may establish rules for the conduct of their proceedings, and punish 
any member or other person for disorderly behavior at any meeting. They 
shall cause the clerk to keep a correct journal of all their proceedings, and at 
the desire of any member shall cause the ayes and noes to be taken on any 
question and entered on the journal. [L. 90, p. 201, § 152; 1 H. C., § 671.] 


A common council, sitting as a board for bers elected to their body, is bound by the 
the canvassing of election returns of mem- face of the returns, and cannot go behind 
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them and inspect the ballots in order to de- 
foe the result: State v. Trimbell, 12 W., 


The fact that a certificate of election has 
been issued to other than the persons en- 
titled thereto will not relieve the canvassing 
board from the duty of making a proper 


OF TOWNS OR CITIES OF THE FOURTH CLASS. 


(22 1010, 1011 


catea Ana mandamus will He to enforce this 
uty: 5 

The power to judge of the election and 
qualification of members of the common 
council is confined to the new council to 
which they are elected, and the old council 
has no other power than to issue certifi- 


canvass and issuing the necessary certifi- cates upon the face of the returns: Id. 


ĝ 1010. Limitations on Enacting Ordinances. 


No ordinance and no resolution granting any franchise for any purpose 
shall be passed by the council on the day of its introduction, nor within five 
days thereafter, nor at any other than a regular meeting. No resolution or 
order for the payment of money shall be passed at any other time than at a 
regular meeting; and no such ordinance, resolution, or order shall have any 
validity or effect unless passed by the votes of at least three councilmen. [L. 
90, p. 201, § 153; 1 H. C., § 672.] 


1011. 


The council of said town shall have power,— 

1. To pass ordinances not in conflict with the constitution and laws of this 
state, or of the United States; 

2. To purchase, lease or receive such real estate and personal property as 
may be necessary or proper for municipal purposes, and to control, dispose of 
and convey the same for the benefit of the town: Provided, That they shall 
not have power to sell or convey any portion of any water front; 

3. To contract for supplying the town with water for municipal purposes, 
or to acquire, construct, repair and manage pumps, aqueducts, reservoirs, or 
other works necessary or proper for supplying water for the use of such town 
or its inhabitants, or for irrigating purposes therein; 

4. To establish, build and repair bridges; to establish, lay out, alter, widen, 
extend, keep open, open, improve, and repair streets, sidewalks, alleys, squares 
and other public highways and places within the town, and to drain, sprinkle 
and light the same; to remove all obstructions therefrom; to establish the 
grades thereof; to grade, pave, plank, macadamize, gravel and curb the same, 
in whole or in part, and to construct gutters, culverts, sidewalks and cross- 
walks therein, or on any part thereof; to cause to be planted, set out and culti- 
vated shade trees therein, and generally to manage and control all such high- 
ways and places; 

5. To establish, construct and maintain drains and sewers, and shall have 
power to compel all property owners on streets along which sewers shall have 
been constructed to make proper connections therewith, and to use the same 
for proper purposes when such property is improved by the erection thereon 
of a building or buildings; and in case the owners of such improved property 
on such streets shall fail to make such connections within the time fixed by 
such council, they may cause such connections to be made, and to assess 
against the property in front of which such connections are made the costs 
and expenses thereof; 

6. To provide fire engines and all other necessary or proper apparatus for 
the prevention and extinguishment of fires; 

7. To impose on, and collect from, every male inhabitant between the ages 
of twenty-one and fifty years, an annual street poll tax not to exceed four 
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dollars, and no other road poll tax shall be collected within the limits of such 
town, and that said poll tax may be paid in labor on said streets at the rate of 
two dollars per day; 

8. To impose and collect an annual license not exceeding two dollars on 
every dog allowed to run at large within the limits of the town, and to provide 
for the killing of all dogs found at large and not duly licensed; 

9. To levy and collect annually a property tax. The levy for all purposes, 
for any one year, shall not exceed one dollar on each one hundred dollars of 
the assessed value of all real and personal property within such town; 


10. To license, for purposes of regulation and revenue, all and every kind 
of business, including the sale of intoxicating liquors, authorized by law and 
transacted and carried on in such town; and all shows, exhibitions and lawful 
games carried on therein and within one mile of the corporate limits thereof; 
to fix the rate of license tax upon the same, and to provide for the collection 
of the same, by suit or otherwise; to regulate, restrain, or prohibit the run- 
ning at large of any or all domestic animals within the city limits, or any part 
or parts thereof, and to regulate the keeping of such animals within any part 
of the city; to establish, maintain and regulate a common pound for estrays, 
and to appoint a pound keeper, who shall be paid out of the fines and fees 
imposed on, and collected from, the owners of any impounded stock; 


11. To improve the rivers and streams flowing through such town or ad- 
joining the same; to widen, straighten, and deepen the channels thereof, and 
to remove obstructions therefrom; to prevent the pollution of streams of 
water running through such town, and for this purpose shall have jurisdiction 
for two miles in either direction; to improve the water front of the town, 
and to construct and maintain embankments and other works to protect such 
town from overflow; 

12. To erect and maintain buildings for municipal purposes; 

13. To permit, under such restrictions as they may deem proper, the laying 
of railroad track and the running of cars drawn by horses, steam, electricity or 
other power thereon; and the laying of gas and water pipes in the public 
streets; and to construct and maintain, and to permit the construction and 
maintenance of telegraph, telephone and electric light lines therein; 

14. To punish the keepers and inmates and lessors of houses of ill-fame, 
and keepers and lessors of gambling houses and rooms and other places where 
gambling is carried on or permitted, gamblers and keepers of gambling tables; 


15. To impose fines, penalties and forfeitures for any and all violations of 
ordinances, and for any breach or violation of any ordinance, to fix the penalty 
by fine or imprisonment, or both; but no such fine shall exceed three hundred 
dollars, nor the term of imprisonment exceed three months; 

16. To cause all persons imprisoned for violation of any ordinance to labor 
on the streets or other public property or works within the town; 

17. To make all such ordinances, by-laws, rules, regulations and resolutions 
not inconsistent with the constitution and laws of the state of Washington, 
as may be deemed expedient to maintain the peace, good government and 
welfare of the town and its trade, commerce and manufactures, and to do and 
perform any and all other acts and things necessary or proper to carry out 
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the provisions of this chapter. [L. ’90, p. 201, § 154; 1 H. C., § 673; L. 795, 


p. 50, § 1.] 


See supra notes and references under § 739. 

See infra § 1292, power of eminent domain. 

See infra § 1610 et seq., assessment and col- 
lection of taxes in towns. 

Prior to the amendment of this section no 
specitic provision existed for impounding 
animals in cities of the fourth class: See 


large by a city under an ordinance conform- 
ing to the legislative grant of such power, 
is a valid exercise of police power and not 
ed of any constitutional provision: 

A proceeding under an ordinance for im- 
pounding cattle running at large is one in 


rem, and constructive service by publication 


Wilson v. Byers, 5 W., 38; 4 Am. St. Rep., 
85S. is sufficient: Id. 


The power to impound stock running at 


21012. Ordinances, Enacting Clause, Form, etc. 


The enacting clause of all ordinances shall be as follows: “Be it or- 
dained by the council of the town of .’ Every ordinance shall be signed 
by the mayor, attested by the clerk, and published at least once 1n a newspaper 
published in such town, or printed and posted in at least three public places 
therein. [L. 790, p. 204, § 155; 1 H. C., § 674.] 


21013. Demands, How Audited. 


All demands against such town shall be presented to and audited by the 
council in accordance with such regulations as they may by ordinance pre- 
scribe, and upon the allowance of any such demand the mayor shall draw a 
warrant upon the treasurer for the same, which warrant shall be counter- 
signed by the clerk, and shall specify for what purpose the same is drawn. [L. 


90, p. 204, § 156; 1 H. C., § 675.] 


See supra § 43 and notes, order of pay- 
ment of town warrants. 

In the absence of statutory provisions di- 
recting the order of payment of cily war- 
rants, it is the duty of the treasurer to pay 
warrants druwn on any particular fund in 
the order either of their date or of the time 
of their presentation to him for payment: 
LaFrance, etc., Co. v. Davis, 9 W., 600; com- 
pare Abernethy v. Medical Lake, 9 W., 112. 

The fact that under a verbal agreement 
between a town and an individual the latter 
has advanced funds for the payment of the 
current expenses and public improvement of 
the town, for which its warrants have been 
issued to him and an ordinance passed by 
the town council directing the application 
of funds derived from taxation to the pay- 
ment of such warrants, is sutlicient to show 
a presentment and allowance of the claims, 
as required under this section: Cloud v. 

awrence, 12 W., 163. 

The objection that certain warrants are 
void for the reason that they do not contain 
a statement of the purpose for which they 
were issued cannot be raised in an action to 
compel the levying of a tax for the purpose 
of their payment, when their validity as 
warrants have already been conceded by the 
town in a former action asking for judg- 
ment on them: ‘ 

The fact that the obligations of a town 
incurred for current expenses and public 
improvements have been taken up and flis- 
charged by an individual, to whom warrants 
have been issued covering such municipal 
indebtedness as has heen discharged by him, 
is not an infringement upon the statutory 
prohibition against the borrowing of money 
by such town: : 

Where a claim against a town has been 
allowed, and irregular warrants issued 
therefor, which, the treasurer refuses to 
pay, the claimant is not entitled to an ac- 


tion against the town upon the original con- 
tract, but must first move the ministerial 
otiicers, by request or mandamus, to issue 
the proper warrant: Abernethy v. Medical 
Lake, 9 W., 112; see notes to § 705 supra; af- 
firmed in State v. Berry, 13 W., 708. 

An action cannot be maintained upon a 
warrant issued by a municipal corporation 
evidencing its indebtedness to the holder, 
but the remedy of the holder, in case of the 
refusal of the treasurer of the corporation 
to pay the warrant in its order, Is to proceed 
by mandamus, and, in such proceeding, 
questions affecting the legality of the war- 
Hee a be tried: Cloud v. Town of Sumas, 


A judgment against a city is payable only 
through the medium of the warrant on the 
city treasury; but if the council refuse to 
allow the claim when presented, there is no 
way to compel issuance of warrant except 
after judgment obtained: Fire Engine Co. 
v. Mt. Vernon, 9 W., 142, 145; 48 Am. St. Rep., 
$27; cited Rathbone v. Frost, 9 W.. 1. 

The issuance by a municipal corporation 
of a promissory note, whether valid as a 
note or not, is a sufficient allowance of the 
claim for which the note was given when 
the entire claim had been before the council 
and a part of it had been ordered paid and 
the note had been executed for the balance: 
Fire Engine Co. v. Town of Mt. Vernon, 
11 W., 208. 

If warrants illegally issued have been val- 
idated, etc., and the fact that at the same 
election the funding of existing indebted- 
ness by the issuance of bonds was author- 
ized will not restrict the payment of such 
warrants to the proceeds of the bonds, but 
the warrants are properly payable from any 
moneys in the fund upon which they were 
originally drawn: Ia France Fire Engine 
Co. v. Davis, 9 W., 600. 


3 1014. Violation of Ordinances, Prosecution and Punishment for. 
The violation of any ordinance of such town shall be deemed a misde- 
meanor, and may be prosecuted by the authorities of such town in the name of 
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the people of the state of Washington, or may be redressed by civil action, at 
the option of said authorities. Any person sentenced to imprisonment for the 
violation of an ordinance may be imprisoned in the jail of such town; or if 
the council by ordinance shall so prescribe, in the county jail of the county in 
which such town may be situated, in which case the expense of such imprison- 
ment shall be a charge in favor of such county and against such town: Pro- 
vided, Before such persons can be imprisoned in the county jail the consent 
of the county commissioners shall be first obtained. [L. ’90, p. 205, § 159; 1 
H. C., § 676.] 


21015. Nuisances. 

Every act or thing done or being within the limits of such town, which 
is or may be declared by law or by any ordinance of such town to be a nuisance, 
shall be and is hereby declared to be a nuisance, and shall be considered and 
treated as such in all actions and proceedings whatever; and all remedies 
which are or may be given by law for the prevention and abatement of nui- 
sances shall apply thereto. [L. 790, p. 205, § 160; 1 H. C., § 677.] 


21016. Assessments for Local Improvements. 


The council are hereby authorized and empowered to order any ‘work 
authorized by this chapter to be done upon the streets, avenues, highways, 
and public places of such town. The cost and expense incurred therefor shall 
be paid as follows, to wit: The expense or cost of improving and repairing 
streets, sidewalks, alleys, squares, and other public highways and places within 
the town, removing obstructions therefrom, grading, paving, planking, 
macadamizing, graveling, and curbing the same, and constructing gutters, 
culverts, and sidewalks therein, shall be assessed upon the lots and lands 
fronting thereon, each lot or portion of a lot being separately assessed for the 
full depth thereof in proportion to the benefits upon the property to be bene- 
fited, sufficient to cover the total expense of the work to the center of the 
street on which it fronts: Provided, That the council may expend from the 
general fund for said purposes a sum which, in their judgment, may be neces- 
sary. The expense of all improvements in the space formed by the junction 
of two or more streets, or where one main street terminates in or crosses an- 
other main street, and also all necessary street crossings or cross-ways at 
corners or intersection of streets, and the expense of establishing, building, 
and repairing bridges in such town, shall be paid by such town. In all the 
streets constituting the water front of such town, or bounded on the one side 
by the property thereof, the expense of work done on that portion of said 
streets from the center line thereof to the said water front, or to such property 
of the town bounded thereon, shall be paid for by such town, but no contract 
for any such work shall be given except to the lowest responsible bidder and 
in the manner hereinafter provided. When any work or improvements men- 
tioned in this section is done or made on one side of the center line of said 
streets, avenues, or public highways, the lots or portions of lots fronting on 
that side shall be assessed to cover the expenses of said work according to the 
provisions of this chapter. Whenever any expenses or costs of work shal] have 
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been assessed on any lands, the amount of said expenses shall become a lien 
upon said lands, which shall take precedence of all other liens, and which may 
be foreclosed in accordance with the provisions of the Code of Procedure. 
Such suit shall be in the name of the town as plaintiff. Upon the filing of a 
complaint in the superior court to enforce a lien of any kind hereon, the 
plaintiff shall be entitled, if recovery is had or the money is paid, to include as 
costs the sum of twenty-five dollars as attorney’s fees. [L. 90, p. 205, § 161; 


1 H. C., § 678.] 


“This chapter”: See note to ; 700. 

See supra notes to § 739 on this subject. 

See infra § 1139 et seq., re-assessment for 
cost of local improvements. 

See infra § 1150, limitations of actions to 
enforce. 

See infra § 1152 et seq., enforcement of as- 
sessments and refunding warrants. 

The statute does not require a resolution 
of intention to grade streets to be passed by 
the council. This section authorizes and 
empowers the council to order the work to 
be done: Town of Elma v. Carney, 9 W., 


While the production of the assessment 
roll prima facie establishes a lawful assess- 
ment, but this means that it show such an 
assessment as the law contemplates: Town 
of Elma v. Carney, supra; citing Elma v. 
Carney, 4 W., 418. 

In a suit to foreclose street grade assess- 


mand and failure to pay, is sufficient: Town 
of Elma v. Carney, 4 W : 

The fact that an ordinance of a town of 
the fourth class ordering the improvement 
of a street within certain limits, recites that 
the ordinance is enacted in conformity with 
a previous resolution of expediency passed 
by its town council, when in reality such 
resolution did not cover the improvement 
proposed, will not operate to invalidate the 
ordinance, as under this section the council 
has power to order the work done, and no 
law requires the passage of a resolution of 
intention to grade streets in cities of that 
class: Town of Elma v. Carney, 9 W., 466. 

Under § 705 supra. a contract to pay the 
bondsmen of a contractor for finishing the 
grading of a street, which the contractor 
had failed to complete under a contract pro- 
viding for payment at the expense of abut- 
ting property owners, is a binding obliga- 


ment Hens, a complaint alleging authority 
to make the assessment; that tHey were 
made in the manner required by law, de- 


tion on the town: Abernethy v. Medical 
Lake, 9 W., 112. 


@ 1017, Condemnation Authorized, When. 


Whenever it shall become necessary for a town to take or damage private 
property for the purpose of establishing, laying out, extending, and widening 
streets and other public highways and places within the town, or for the pur- 
pose of rights-of-way for drains, sewers, and aqueducts, and for the purpose of 
widening, straightening, or diverting the channels of streams and the im- 
provement of water fronts, and the council cannot agree with the owner 
thereof as to the price to be paid, the council may direct proceedings to be 
taken under the general laws of the state to procure the same. [L. ’90, p. 207, 
$ 162; 1 H. C., § 679.] 


See infra § 1292, procedure in eminent domain directed. 


¢1017a. Taxes, Levy of, etc. 


The council shall have power, and it shall be their duty, to provide by 
ordinance a system for the assessment, levy, and collection of all town taxes, 
not inconsistent with the provisions of this chapter, which system shall con- 
form, as nearly as the circumstances of the case may permit, to the provisions 
of the laws of this state governing cities of the second class in reference to the 
assessment, levy, and collection of municipal taxes, except as to the officers by 
whom such duties are to be performed. All taxes assessed, together with any 
percentage imposed for delinquency and the costs of collection, shall consti- 
tute liens on the property assessed from and after the first day of November 
in each year, which liens may be enforced by a summary sale of such property, 
and the execution and delivery of all necessary certificates and deeds therefor, 
under such regulations as may be prescribed by ordinances or by action in any 
court of competent jurisdiction to foreclose such liens: Provided, That for 
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the year eighteen hundred and ninety there shall, within sixty days after the 
completion of incorporation proceedings under this act, be assessed and levied 
upon the taxable property of such town such an amount, not exceeding the 
limit allowed by law, as may be necessary to meet the current expenses of said 
town for the fraction of the year ensuing, to the date of the regular assessment 
and levy of taxes next following as may be provided by law or ordinance, and 
the lien of such taxes shall attach upon the day when the proceedings for the 
incorporation of such town are completed, and the same may be enforced as in 
other cases in this act provided: Provided, That any property sold for such 
taxes shall be subject to redemption within the time and in the manner pro- 
vided, or that may hereafter be provided by law for the redemption of prop- 
erty sold for state or county taxes. All deeds made upon any sale of property 
for taxes or special assessments, under the provisions of this chapter, shall 
have the same force and effect in evidence as is or may hereafter be provided 
by law for deeds for property sold for non-payment of state or county taxes. 
[L. 790, p. 207, § 163; 1 H. C., § 680.] 


This section is superseded by § 1810 et seq. concerned, but other features thereof are 
infra, in so far as assessment and collection in force. 
of taxes in cities of the fourth class are 


@ 1018. Taxes for Bonded or Other Indebtedness. 


Nothing in this chapter contained shall be construed to prevent any 
town having a bonded or other indebtedness, contracted under laws heretofore 
passed, from levying and collecting such taxes for the payment of such indebt- 
edness and the interest thereon, as are provided for in such laws, in addition 
to the taxes and limit herein authorized to be levied and collected: Provided, 
That if such indebtedness shall exceed the limit in this chapter prescribed, it 
shall not require a vote of the people to authorize the payment of such indebt- 
edness by the town council: And provided further, That any ordinance duly 
passed by the town council of any town prior to the passage of this act 
authorizing the payment of said indebtedness, shall be and the same is hereby 
declared valid (and legal and binding): Provided further, All moneys re- 
ceived from licenses, street poll tax, and for fines, penalties, and forfeitures, 
shall be paid into the general fund. [L. 790, p. 208, § 165; L. 791, p. 279, § 1; 
1 H. C., § 682.] 


“This chapter” and ‘‘this act’: See note to § 700. 


2 1019. Public work to be Done by Contract—Notice, etc. 


In the erection, improvement, and repair of all public buildings and 
works, in all street and sewer work, and in all work in or about streams, bays, 
or water fronts, or in or about embankments, or other works for protection 
against overflow, and in furnishing any supplies or materials for the same, 
when the expenditure required for the same exceeds the sum of one hundred 
dollars, the same shall be done by contract, and shall be let to the lowest 
responsible bidder, after due notice, under such regulations as may be pre- 
scribed by ordinance: Provided, That the council may reject all bids pre- 
sented, and readvertise, in their discretion. [I.. 90, p. 209, § 166; 1 H. C., 
§ 683. ] 
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2 1025. Powers and Duties of Mayor. 

The mayor shall preside over all meetings of the council at which he is 
present. In his absence, a mayor pro tempore may be chosen. The mayor, 
and in his absence the mayor pro tempore, shall sign all warrants drawn on 
the treasurer, and shall sign all written contracts entered into by said town as 
such mayor or mayor pro tempore. The authority and power of the mayor 
pro tempore shall continue only during the day on which he is chosen. The 
mayor and mayor pro tempore shall have power to administer oaths and 
affirmations, and take affidavits, and testify [certify] the same under their 
hands. The mayor or mayor pro tempore shall sign all conveyances made by 
said town, and all instruments which shall require the seal of the town. The 
mayor is authorized to acknowledge the execution of all instruments executed 
by said town that require to be acknowledged. [L. 90, p. 209; § 167; 1 H. C., 
§ 684. ] 


21026. Duties of Treasurer. 


It shal] be the duty of the treasurer to receive and safely keep all moneys 
which shall come into his hands as treasurer, for all of which he shall give 
duplicate receipts, one of which shall be filed with the clerk. He shall pay 
out said money on warrants signed by the mayor and countersigned by the 
clerk, and not otherwise. He shall make quarterly settlements with the clerk. 
For his compensation he shall be allowed one per cent on all moneys received 
and one per cent on all moneys paid by him as such treasurer. He may credit 
himself with such per cent in his settlements. Upon each quarterly settle- 
ment, he shall file a statement of his account with the clerk. [. 790, p. 209, 
S 168; 1 H. C., § 685.] 


¢ 1027. Duties of Clerk. 


Tt shall be the duty of the clerk to keep a full, true record of all the pro- 
ceedings of the council and of the board of equalization. The proceedings of 
the council shall be kept in a book marked “Records of the Council.” He 
shall keep a book which shall be marked “Town Accounts,” in which shall 
be entered as a credit all moneys received by the town for licenses, the amount 
of any tax when levied, and all other moneys when received, and in which 
shall be entered upon the debtor side all commissions deducted and all war- 
rants drawn on the treasury. He shall also keep a book marked “Marshal’s 
Account,” in which he shall charge the marshal with all the tax lists delivered 
to him, and all licenses delivered to him. He shall credit the marshal with 
the delinquent list returned by him and with his commission for collecting. 
He shall also keep a book marked “Treasurer's Account,” in which he shall 
keep a full account of the transactions of the town with the treasurer. He 
shall also keep a book marked “Licenses,” in which he shall enter all licenses 
issued by him, the date thereof, to whom issued, for what, the time when they 
expire, and the amount paid. He shall keep a book marked “Ordinances,” 
into which he shall copy all town ordinances, with his certificate annexed to 
said copy, stating that the foregoing ordinance is a true and correct copy of 
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an ordinance of the town, and giving the number and title of said ordinance, 
and stating that the same has been published or posted according to law. Said 
record copy, with said certificate, shall be prima facie evidence of the contents 
of the ordinance, and of the passage and publication of the same, and shall be 
admissible as such evidence in any court or proceeding. Such records shall 
not be filed in any case, but shall be returned to the custody of the clerk. 
Nothing herein contained shall be construed to prevent the proof of the pass- 
age and publication of ordinances in the usual way. Each of the foregoing 
books, except the records of the council and the board of equalization, shall 
have a general index, sufficiently comprehensive to enable a person readily to 
ascertain matters contained therein. The clerk shall also keep a book marked 
“Demands and Warrants,” in which he shall note every demand against the 
iown, and file the same. He shall state therein, under the note of the de- 
mands, the final disposition made of the same, and if the same is allowed, and 
the warrant drawn, he shall also state the number of the warrant, with suffi- 
cient dates. This book shall contain an index, in which reference shall be 
made to each demand. Upon the completion of the assessment roll of any of 
the taxes of the town and the levying of the tax thereon, the clerk shall appor- 
tion the taxes upon such assessment roll and make out and deliver to the mar- 
shal a tax list, in usual form, taking his receipt therefor. He may appoint a 
deputy, for whose acts he and his bondsmen shall be responsible, and he 
and his deputy shall have power to administer oaths or affirmations, to take 
affidavits and depositions, to be used in any court or proceeding in this state, 
and to certify the same. He and his deputy shall take all necessary affidavits 
to demands against the town, and certify the same without charge. He shall 
be the custodian of the seal of the town. He shall make a quarterly statement 
in writing, showing the receipts and expenditures of the town for the pre- 
ceeding quarter, and the amount remaining in the treasury. He shall, at the 
end of every fiscal year, make a full and detailed statement of the receipts and 
expenditures of the preceding year, and a full statement of the financial condi- 
tion of the affairs of the town, which shall be published. He shall perform 
such other services as this act and the ordinances of the council shall require. 
[L. 90, p. 210, § 170; 1 H. C., § 687.] 


Portions of this section omitted on authority of § 1810 et seq. infra. 
“This act”: See note to § 700. 
2 1028. Duties of Attorney—Compensation. 
It shall be the duty of the attorney to advise the town authorities and 
officers in all legal matters pertaining to the business of said town. [L. 90, p. 
212, $ 171; 1 H. C., § 688.] 


Portions of this section omitted on authority of § 1810 et seq. infra. 


¢ 1029. Marshal, Powers and Duties of. 

The department of police of said town shall be under the direction and 
control of the marshal, subject to the direction of the council, and for the sup- 
pression of any riot, public tumult, disturbance of the peace, or resistance 
against the laws or public authorities, in the lawful exercise of their functions, 
he shall have the powers that are now and may hereafter be conferred upon 
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sheriffs by the laws of the state, and shall in all respects be entitled to the 
same protection; and his lawful orders shall be promptly executed by depu- 
ties, police officers, and watchmen in said town, and every citizen shall 
also lend him aid when required for the arrest of offenders and mainte- 
nance of public order. He shall and is hereby authorized to execute and 
return all process issued and directed to him by any legal authority. It 
shall be his duty to prosecute before the police justice all breaches or 
violations of, or non-compliance with, any ordinance which shall come to 
his knowledge. He shall receive from the clerk all licenses, and collect 
the same. He shall have charge of the prison and prisoners, and of any 
chain-gang which may be established by the council. He shall, for ser- 
vice of any process, receive the same fees as constables. He may appoint, 
subject to the approval of the council, one or more deputies, for whose acts 
he and his bondsmen shall be responsible, whose compensation shall be 
fixed by the council. He may also with the concurrence of the mayor, when 
the same may be by them deemed necessary for the preservation of public 
order, appoint additional policemen, who shall discharge the duties assigned 
them for one day only. He shall perform such other services as this act and 
the ordinances of the council shall require, and shall receive such compen- 
sation as shall be fixed by ordinance. [L.’9U, p. 213, § 172; 1 H. C., § 689.] 


Pertions of this section omitted on auther- “This act”: See note to § 700 
ity of § 1810 et seq. infra. 


210380. Additional Duties—Compensation. 

The council shall, by ordinances not inconsistent with the provisions of 
this chapter, prescribe the additional duties of all officers and their compensa- 
tion. [L. 790, p. 214, § 173; 1 H. C., § 690.] 

“This chapter’: See note to § 700. 


ARTICLE 5.—JupicraL DEPARTMENT, 


21086. Police Justice—Jurisdiction—Appeal. 

There shall also be elected, as hereinafter specified, a police justice, or so 
many as the council may deem necessary. The justice or justices so elected 
may be selected from the justices of the peace duly elected under the laws of 
the state of Washington, and while acting in town matters may hold office for 
that purpose anywhere within the town. Such justices of the peace shall have 
jurisdiction over all offenses defined by any ordinance of the town, and all 
other actions brought to enforce or recover any penalty or forfeiture declared 
or given by any such ordinance, and full power and authority to hear and 
determine all cases, civil or criminal, arising under such ordinance, and to pro- 
nounce judgment in accordance therewith. All civil or criminal proceedings 
before such police justice, under and by authority of this act, shall b> governed 
and regulated by the general laws of the state relating to justices of the peace 
and to their practices and jurisdiction, and shall be subject to review in the 
court of the proper district by certiorari or appeal the same as in other cases. 
All officers elected by the council are subject to removal by that body at any 
time for cause deemed sufficient. [L. 790, p. 214, § 174; 1 H. C., § 691.] 


“This act”: See note to § 700. 
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ARTICLE 6.—MJSCELLANEOUS PROVISIONS. 
è 1038. Disposition of Moneys Collected. 


Every officer collecting or receiving any moneys belonging to or for the 
use of such town shall settle for the same with the clerk on the first Monday 
in each month, and immediately pay the same into the treasury on the order of 
the clerk, for the benefit of the funds to which such moneys respectively 
belong. [L. 790, p. 214, § 175; 1 H. C., § 692.] 


@ 1039. Officers Not to be Interested in Contracts—Penalty. 

No officer of such town shall be interested, directly or indirectly, in any 
contract with such town, or with any of the officers thereof, in their official 
capacity, nor in doing any work nor furnishing any supplies for the use of such 
town, or its officers in their official capacity; and any claim for compensation 
for work done or supplies or materials furnished in which any such officer is 
interested shall be void, and if audited and allowed, shall not be paid by the 
treasurer. Any wilful violation of the provisions of this section shall be a 
ground for removal from office, and shall be deemed a misdemeanor, and 
punished as such. [L. 90, p. 215, § 176; 1 H. C., § 693.] 


CHAPTER XIV. 
OF REDUCTION OF CORPORATE LIMITS. 


@ 1047. Proceedings Required. 


The boundarics of any municipal corporation may be altered and 
a portion of the territory thereof excluded therefrom after proceedings had as — 
required in this chapter. Upon receiving a petition therefor, signed by not 
less than one-fifth of the qualified electors thereof, as shown by the votes cast 
at the last municipal election held therein, praying the city council or other 
legislative body to submit to the qualified electors of said corporation the 
proposition to change and alter the corporate limits of said city, town or 
village, and to exclude a portion of the territory therefrom, setting out 
and describing the territory to be excluded therefrom, together with the 
boundaries of the said corporation as it will exist after such change is made, 
the city council or other legislative body of said corporation shall submit to 
the electors of said corporation the question whether such territory shall be 
excluded from said corporation and be no longer a part thereof. Such ques- 
tion shall be submitted at a special election to be held for that purpose, and 
said legislative body shall give notice thereof by publication for at least four 
weeks prior to said election, in some newspaper printed and published in said 
corporation. Such notice shall distinctly state the proposition to be sub- 
mitted, and shall designate specifically the territory so proposed to be ex- 
cluded, and the boundary of said corporation after said alterations of its 
boundaries and the exclusion of the portion of the territory therefrom; and 
the electors shall be invited thereby to vote upon such proposition by placing 
upon their ballots the words “for reduction of corporate limits,” and “against 
reduction of corporate limits,” or words equal thereto; said legislative body 
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shall also bound and designate in such notice the names of the officers of 
election and the place or places at which the polls will be opened for said 
election. Said legislative body shall meet on the Monday next succeeding such 
election and proceed to canvass the votes cast thereat. The votes cast in said 
corporation shall be canvassed, and if it shall appear upon said canvass that 
three-fifths of the electors voting at said election shall be for the reduction of 
the territory, said legislative body shall, by an order entered upon their min- 
utes, cause their clerk, or other officer performing the duties of clerk, to make 
and transmit to the secretary of state a certified abstract of said vote, which 
abstract shall show the whole number of electors voting in said corporation, 
the number of votes cast for the reduction of territory, and the number of 
votes cast against the reduction of territory. [L. 95, p. 183, § 1.] 


2 1048. Declaration by Council. 

The city council or other legislative body of said corporation shall, imme- 
diately after said abstract of votes has been filed with the secretary of state, 
cause to be introduced and passed an ordinance defining and fixing the cor- 
porate limits of said corporation as set out and defined in the petition and 
notice of election, as referred to in section 1047, and setting forth by metes 
and bounds or by legal subdivisions the territory excluded from said corpora- 
tion, and declaring such territory no longer a part of said corporation. [L. 
05, p. 184, $ 2.] 


21049. Plat of Limits as Altered. 

Immediately after the passage, approval and publication of said 
ordinance, a copy thereof, duly certified by the clerk of said corporation or 
other officer performing the duties of clerk, together with a map and plat 
showing the corporate limits of said corporation as altered and changed, shall 
be filed and recorded in the office of the county auditor in the county in which 
said municipal corporation is situate. Thereafter the boundary of said cor- 
poration shall be as set forth in said ordinance. [L. 795, p. 185, § 3.] 


¢ 1060. Election—Time of. 

No election provided for in this chapter shall be held within ninety days 
next preceding any general election held under the laws of the state of Wash- 
ington, or of any general municipal election held under said laws or the 
ordinances of the corporation: Provided, That nothing herein shall be so 
construed as to exempt any real property segregated by the provisions of this 
chapter from taxation for the purpose of paying any outstanding bonded or 
other indebtedness of any such city, and the interest of any such indebtedness. 
[L. 795, p. 185, $ 4.] 
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CHAPTER XV. 
OF THE DISSOLUTION OF CITIES OF THIRD AND FOURTH CLASSES. 


¢ 1054. Disincorporation. 

Cities of the third and fourth class, having a population of less than four 
thousand inhabitants, and incorporated towns in the state of Washington, may 
be disincorporated in the manner following:— [L. 79%, p. 127, $ 1.] 


21055. Petition—Election. 


Whenever a petition signed by a majority of the lawful registered voters 
of a city of the third and fourth class, containing less than four thousand 
inhabitants, shall be filed with the council of such city, or whenever a petition 
signed by a majority of the lawful registered voters of an incorporated town, 
shall be filed with the council of such town, it shall be the duty of such town to 
forthwith order an election to be held therein for the purpose of determining 
whether or not such corporation shall be dissolved, and for the further purpose 
of electing a receiver for the purpose of winding up the affairs of such city or 
town in case of dissolution: Provided, That in such cities and towns as may 
have no indebtedness or outstanding liabilities a receiver shall not be elected. 
The election provided for herein shall be at least thirty days after the filing of 
the petition upon which the election may be ordered. [L. 797, p. 127, § 2.] 


% 1056. Notice of Election. 


It shall be the duty of the city or town clerk, as the case may be, to give at 
least twenty days’ notice of such election. The notice shall contain a state- 
ment of the purpose or purposes for which the election is called, and the time 
at which it is to be held, and shall be published for at least two consecutive 
weeks in any weekly newspaper published in such city or town. . If there be no 
such paper, then such notice shall be posted, and kept posted, in five of the 
most public places thereof for the period of at least twenty days previous to the 
day of election. [L. ’97, p. 128, § 3.] 


21057. Ballots, Form of. 


The ballots for such election shall be printed at the expense of the cor- 
poration, and there shall be printed upon each of such ballots the words “For 
dissolution” in one line, and the words “Against dissolution” in another line, 
and in other and separate lines the names of each of the lawfully nominated 
candidates for receiver. In all other respects such ballots shall be in con- 
formity with the law regulating elections in such cities and towns. [L. 97, p. 
128, § 4.] 


3 1058. Voting, Manner of. 


Such election shall be conducted as other elections are required by law to 
be conducted in such cities or towns, excepting as is herein otherwise provided; 
and only such persons shall be qualified to vote thereat as would be competent 
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to vote at a general municipal election thereof. The voter shall indicate his 
choice by affixing a designating mark after the words “For dissolution” or 
after the words “Against dissolution,” as he may desire, and also by affixing 
such distinguishing mark opposite the name of the person for whom he desires 
to vote as receiver, if a receiver is to be voted for. [L. 797, p. 128, § 5.] 


g 1059. Returns, Canvass of. 

The result of such election, together with the ballots cast, shall be certi- 
fied by the election officers to the council of such city or town, which council 
shall canvass such returns at a meeting which shall be held one week from the 
day of such election, and shall declare the result, which shall be made of record 
in the journal of the council proceedings. If the vote “For dissolution” be a 
majority of the registered voters of such city or town, such corporation shall 
be deemed dissolved, and, except as otherwise herein provided, the powers and 
privileges of such corporation shall be deemed surrendered to the state, and, 
except as otherwise provided herein, it shall be absolved from any further duty 
to the state or its own inhabitants: Provided, That all the officers of such city 
or town shall continue in the exercise of all their powers until the receiver 
provided for in this chapter shall have qualified: And provided further, That 
in case no receiver is required, all the offices appertaining to such city or town 
shall, upon the entry of such result, forthwith cease to exist. [L. 97, p. 129, 


$ 6.] 


l 1060. Receiver to Qualify. 

In case of a dissolution of such corporation, the person receiving the high- 
est number of votes for receiver shall be declared elected as such, and he shall 
within ten days thereafter qualify by filing with the county auditor of the ` 
county in which such city or town may be situated, a bond in penalty equal in 
amount to the audited indebtedness and established liabilities of such city or 
town, with sureties to the satisfaction of the board of county commissioners or 
the judge of the superior court of such county, if the commissioners be not in 
session, which bond shall run to the state of Washington and shall be condi- 
tioned for the faithful perfornmnce of his duties as such receiver, and the 
prompt payment in the order of their priority of all lawful claims against such 
city or town, as they may be finally established, and as funds may come into his 
hands with which to discharge them. Such bond shall be filed by the county 
auditor and shall be a public record, and shall be for the benefit of any person 
who may be injured by the failure or refusal of such receiver to discharge his 
duty. [L. ’97, p. 129, § 7.] 


@ 1061. Procedure in Case of Failure to Qualify. 

In case such receiver shall fail to qualify in the manner and form herein 
provided, within ten days after the result of the election shall have been 
declared, it shall be the duty of the council to file in the superior court of the 
county in which such city or town may be situated, a petition setting forth the 
fact of the election and the result thereof, and the failure of the receiver 
elected thereat to qualify within the time last above mentioned, and praying 
for the appointment of another person as a receiver, of which said petition, and 
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of the time of making application thereupon, such receiver shall have three 
days’ notice, if he be found within the county, otherwise no notice shall be 
required, and thereupon the court shall be deemed to have jurisdiction of the 
matter for all purposes, and unless good cause to the contrary be shown, such 
court shall appoint some suitable and proper person as such receiver, who shall 
in turn and within ten days qualify as prescribed in section 1060. In case the 
council do not file the petition and make the application provided for by 
this section, within the time herein provided, it shall be the privilege of any 
taxpayer or citizen of such city or town to file such petition and to make such 
application. [L.’97, p. 130, § 8.] 


21062. Receiver’s Duties. 


Upon qualifying, as hereinbefore provided, it shall be the duty of the 
receiver to take possession, and the duty of the several officers of the late 
corporation to surrender to such receiver all the property, moneys, vouchers, 
records and books thereof, or in any manner appertaining to its business, and 
he shall forthwith proceed to wind [up] the affairs of such city or town; and 
for such purpose he shall have authority to pay:— 

All outstanding warrants and bonds; 

All lawful claims against the city or town which have been duly audited 
and allowed by the council; 

All lawful claims which may be presented to him within the time limited 
by law for the presentation of such claims, but no claim shall be allowed or 
paid which is not presented within six months from the date of the election 
provided for in section 1058; 

All claims that by final adjudication may come to be established as lawful 
claims against the corporation; 

All outstanding warrants and claims shall be paid in the order of their 
priority, having reference to the fund on which they are properly a charge, 
and all bonds shall be paid in the order of their maturity, having reference to 
the fund on which they are issued. [L. 797, p. 130, § 9.] 


¢ 1063. Sale of Property to Pay Debts—Tax. 

For the purpose of enabling the receiver to pay such claims, he is hereby 
wuthorized to sell at public auction, after such public notice as the sheriff is 
required to give on sale of like property, all the property of such late corpora- 
tion, excepting such as may be necessary to enable him to wind up the affairs 
thereof, and excepting also all such as may have been dedicated to public use. 
Personal property shall be sold for cash in hand, and real property may be sold 
either for cash in hand, or for one-half cash and the balance in deferred pay- 
ments, the last payment not being later than one year from the date of sale, in 
the discretion of the receiver, he, however, to hold the title until the purchase 
price shall have been fully paid. The receiver shall further have the power 
to levy taxes on all property in the same manner and to the same extent as the 
proper authorities of the city or town could have done if such corporation had 
not been dissolved, and to receive such taxes when collected, and to apply the 
proceeds arising from such sales and taxes to the extinguishment of the 
obligations of such late corporation in the manner provided in the last preced- 
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ing section, but after all the legal claims against such late corporation have 
been paid excepting bonds not yet due, the tax levy shall be no greater than 
sufficient to meet the accruing interest, until the maturity of such bonds or 
securities, when the levy may be sufficient to meet the same: Provided, That 
no levy greater than two mills on the dollar shall be made therefor. [L. 97, 
p. 131, $ 10.] 


@ 1064. Commissions of. 

The receiver shall be entitled to deduct from any funds coming into his 
hands a commission of six per centum on the first thousand dollars, five per 
centum on the second thousand, and four per centum on all moneys over two 
thousand, as his full compensation, exclusive of necessary traveling expenses 
and necessary disbursements, but not exclusive of attorneys’ fees. [L. 97, p. 
131, § 11.] 


¢@ 1065. May Sue and be Sued. 

The receiver shall have the right to sue and be sued in all cases whatsoever 
necessary or proper for the purpose of winding up the affairs of the late 
corporation, and shall be subject to be sued in all cases wherein the city or 


town might have been sued, excepting as in this chapter otherwise provided. 
[L. 797, p. 132, § 12.] 


@ 1066. May be Removed for Cause. 

The receiver shall proceed to wind up the affairs of the late corporation 
with diligence, and may, for negligence or misconduct in the discharge of his 
duties, be subject to removal by the superior court upon a proper showing 
made by a taxpayer of such late corporation, or by an unsatisfied creditor 
thereof. In case of the removal, death or resignation of a receiver, the court 
shall have power to appoint a new receiver and to take charge of the affairs 
of the late corporation, as in case of other receiverships. [L. 797, p. 132, $ 13.] 


2? 1067. How Discharged. 

Upon the final payment of all lawful demands against such late corpora- 
tion, it shall be the duty of the receiver to file a final account, together with 
all vouchers, with the county clerk, and any funds remaining in his hands 
shall be paid to the county treasurer for the use of the school district in which 
such city or town may be situated; and thereupon such receivership shall be 
deemed ended. [L. 797, p. 132, $ 14.] 


2 1068. When no Receiver Elected, Procedure. 

In case an election should be ordered as provided in section 1055, and no 
receiver should be elected, upon the supposition that there was no indebted- 
ness or outstanding liabilities, and it should subsequently transpire that there 
was such indebtedness or liability, any person interested may, unless such 
indebtedness be paid, file a petition in the superior court, and the court shall 
appoint a receiver, who shall qualify, and proceed in like manner and have like 
powers and authority as any other receiver provided for in this chapter. [L. 
"97, p. 132, $ 15.] | 
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@ 1069. Census. 

In case a petition be filed for the purpose of calling an election, as pro- 
vided in section 1055, it shall be the duty of the council to appoint a suitable 
person to make an enumeration of the inhabitants of such city, and such 
enumeration, unless impeached for fraud, shall be conclusive: Provided, That 
if an enumeration shall have been made for the city, county, state or the 
United States within six months next previous to the filing of such petition, 
and such enumeration shows the population of such city to be less than four 
thousand inhabitants, then no other enumeration shall be necessary. [L. 797, 
p. 132, § 16.] 


2 1070. Streets to Remain Public Highways. 

Upon the dissolution of any incorporation, the streets and highways of 
such city or town shall revert to the control of the state, and shall remain 
public highways until closed in pursuance of law; and the territory embraced 
within such city or town shall be made into a new road district or annexed to 
adjoining districts, as may be ordered by the board of county commissioners of 
the county embracing such city or town. [L. 797, p. 133, §17.] 


2 1071. Existing Contracts Not to be Impaired. 

Nothing herein contained shall be construed as impairing the obligation 
of any contract; and in case any franchise may have been lawfully granted, 
which franchise shall not have expired at the time of the dissolution of such 
municipal corporation, nothing herein contained shall be construed as an 
impairment of such franchise, and no right shall be implied herefrom to inter- 
fere therewith to any greater extent than such city or town might lawfully 
have done had it remained incorporated. [L. ’97, p. 133, § 18.] 


CHAPTER XVI. 
OF POWER TO MAINTAIN AND CONSTRUCT WATERWORKS. 


g 1076. Scope of Power. 

Any incorporated city or town within the state be and is hereby author- 
ized to construct, condemn and purchase, purchase, acquire, add to, maintain, 
conduct and operate water works within or without its limits for the purpose 
of furnishing such city or town, and the inhabitants thereof, and any other 
persons with an ample supply of water for all uses and purposes, public and 
private, including water power or other power derived therefrom, with full 
power to regulate and control the use, distribution and price thereof; and to 
construct and maintain systems of sewerage, with full jurisdiction and author- 
ity to manage, regulate and control the same, within and without the limits of 
the corporation; and to construct, condemn and purchase, purchase, acquire, 
add to, maintain and operate works, plants and facilities for the purpose of 
furnishing such city or town and the inhabitants thereof and any other per- 
sons with gas, electricity and other means, power and facilities for lighting, 
heating, fuel and power purposes, public and private, with full authority to 
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regulate and control the use, distribution and price thereof; and to construct, 
condemn and purchase, purchase, acquire, add to, maintain and operate cable, 
electric or other railways within the corporate limits of such city or town, for 
the transportation of freight and passengers, with full authority to regulate 
and contro] the use and operation thereof, and to fix, alter, regulate and 
control the fares and rates to be charged thereon. [Cf. L. 90, p. 520, § 1; 1 
H. C., § 696; L. 793, p. 12, § 1; L. 97, p. 326, § 1.] 
See infra § 1192, increased indebtedness for 308; Seymour v. Tacoma, 6 W., 138. 
water, light, etc. The provisions of this ‘chapter do not ap- 
The act of Mar. 26, '90 (of which this chap- ply to bonds other than as specially pro- 
ter is a substitute) is not subject to the ob- vided for therein, viz., for those issued to 
jection that the subject of the act is not raise money for water, sewer or light 


expressed in the title as required by Art. II., plants: Baker v, Seattle, 2 W., 576, 
§ 19, of the Const.: Yesler v. Seattle, 1 W.. 


¢ 1077. Procedure—Special Election, etc. 

Whenever the city council or other corporate authority of any such city 
or town shall deem it advisable that the city or town of which they are such 
officers shall exercise the authority conferred upon them in relation to water 
works, sewerage, works for lighting, heating, fuel and power purposes, or 
cable, electric or other railways, any or all thereof, the corporation shall pro- 
vide therefor by ordinance, which shall specify and adopt the system or plan 
proposed and declare the estimated cost thereof as near as may be, and the 
same shall be submitted for ratification or rejection to the qualified voters of 
said city or town at a special election, of which thirty days notice shall be given 
in the newspaper doing the city or town printing, by publication in each issue 
of said paper during said time: Provided, That if the said city or town is to 
become indebted and issue bonds or warrants for such water works, sewerage 
system, lighting, heating, fuel and power works or railways, the said proposi- 
tion and authority to become so indebted shall be adopted and assented to by 
three-fifths of the qualified voters of said city or town voting at said election, 
except as to the adoption or rejection of the system or plan of said improve- 
ments, which may be adopted by a majority vote. When such system or plan 
has been adopted, and no indebtedness is to be incurred therefor, the corporate 
authorities may proceed forthwith to construct and acquire the improvements 
or lands contemplated, making payment therefor from any available funds. 
When the system or plan has been adopted and the creation of an indebtedness 
by the issuance of bonds or warrants assented to as aforesaid, the said corpora- 
tion shall be authorized and empowered to construct and acquire the improve- 
ments or lands contemplated, and to create an indebtedness and to issue bonds 
or warrants therefor, or for combinations thereof, as hereinafter provided, 
to wit: 

1. General city or town bonds may be issued to an amount not exceeding 
five per cent of the taxable property, as shown on the last assessment roll of the 
city or town made for general municipal purposes; such bonds to be additional 
to all other outstanding indebtedness of the city or town created within con- 
stitutional limits. The said bonds shall be issued in denominations of not 
less than one hundred or more than one thousand dollars; shall be numbered 
from one up consecutively, shall bear the date of their issue, shall be payable 
not more than twenty years from date, and shall bear interest not exceeding 
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six per cent per annum, payable semi-annually, with interest coupons attached, 
and the principal and interest shall be made payable at such place as may be 
designated. The bonds and each coupon shall be signed by the mayor and 
attested by the clerk under the seal of the city or town. There shall be levied 
each year a tax upon the taxable property of such city or town as the case may 
be, sufficient to pay the interest on said bonds as the same accrues, and before 
seven years prior to the maturity thereof, an annual sinking fund tax sufficient 
for the payment of said bonds at maturity, which taxes shall become due and 
collectible as other taxes. Said bonds shall be printed, or engraved, or litho- 
graphed on good bond paper, and a duly authenticated copy of this act, to- 
gether with the ordinance of the city or town authorizing and directing such 
special election, shall be printed on each bond, together with a printed copy of 
a signed statement by the mayor and clerk showing the result of said election. 
Such bonds shall be sold in such manner as the corporate authorities shall 
deem for the best interest of the city or town. A register shall be kept of all 
bonds, which register shall show the number, date, amount, interest, name 
of payee, and when and where payable, of each and every bond exccuted, issued 
or sold under the provisions of this subdivision. 


2. A special fund may be created for the sole purpose of defraying the cost 
and expense of the construction or acquirement of each class of improvements 
or lands contemplated or any combination thereof, together with such interest 
as shall accrue upon the obligations issued therefor, into which said fund the 
authorities of said city or town may obligate and bind the said city or town 
to set aside and pay a fixed proportion of the revenues or proceeds to be derived 
from the plan or system, lands or uses of which the said improvement forms 
the whole, or part, so long as any obligations are outstanding against said 
fund. In fixing said proportion the authorities of such city or town shall have 
due regard to the cost of operation and maintenance of the plan or system as 
constructed or added to, and shall not set aside into the special fund a greater 
proportion of the revenues or proceeds than, in their judgment, will be avail- 
able over and above such cost of maintenance and operation. The city or 
town authorities may from time to time, by ordinance, transfer to any such 
special fund any other available funds of said city. Bonds or warrants may be 
issued against any such special fund to the amount of the costs or charges to be 
met therefrom. Such bonds or warrants shall be issued in denominations of 
not less than one hundred or more than one thouand dollars, shall be num- 
bered from one up consecutively and shall bear interest not exceeding six per 
cent, payable semi-annually, the principal of any such bonds or warrants 
being payable upon call of the city or town treasurer in the order of their 
numbers whenever there is in such special fund, after payment of interest on 
all outstanding bonds or warrants, a sufficient balance to pay the same. And 
any such bonds or warrants issued against any special fund as herein provided 
shall be a valid claim of the holder thereof only as against the said special 
fund and the fixed proportion of special revenues obligated to be set aside 
therein, and shall not constitute an indebtedness of such city or town within 
the meaning of the constitutional provisions and limitations. The principal 
and interest of any such bonds or warrants shall be made payable at such place 
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as may be designated. Each such bond or warrant shall state upon its face 
that it is payable from a special fund, naming said fund and the ordinance 
creating it. Said bonds or warrants shall be printed, or engraved or litho- 
graphed on good bond paper, and a duly authenticated copy of this act, 
together with the whole or a summary of the ordinances of the city or town 
authorizing and directing the special election and creating the special fund, 
shall be printed on each bond or warrant, together with a printed copy of a 
signed statement by the mayor and clerk showing the result of such election. 
Said bonds or warrants shall be sold in such manner as the corporate authori- 
ties shall deem for the best interest of the city or town, or the corporate 
authorities may provide in any contract for the construction or acquirement of 
the proposed improvement that payment therefor shall be made only in such 
bonds and warrants at the par value thereof. A register shall be kept of all 
bonds and warrants, which register shall show the number, date, amount, 
interest, name of payee and where payable, of each and every bond or warrant 
issued or sold under the provisions of this subdivision. Upon the creation of 
any such special fund and the issuance of any such obligation against same, the 
fixed proportion of revenue shall be set aside and paid into said special fund as 
provided in the ordinance creating said fund, and in case any city or town shall 
fail to thus set aside and pay such fixed proportion as aforesaid, the holder of 
any bond or warrant against such special fund may bring suit or action against 
said city or town and compel such setting aside and payment. [Cf. L. 790, p. 
520, § 2; L. 791, p. 826, § 1; 1 H. C., § 697; L. 798, p. 12, § 2; L. 797, p. 


327, $ 2.] 


See infra notes to § 1190 et seq., limitation 
of municipal indebtedness. 

This is a general law applicable to all in- 
corporated cities and towns, and authorizes 
ordinances on the subject enumerated either 
singly, doubly or all together: Yesler v. Se- 
attle, 1 W., 308. 

Under Art VIII., § 6, of the Const., the in- 
debtedness of a municipal corporation for 
water works, etc., is not limited to five per 
cent. of the assessment, but may be of any 
percentage, so long as the total of indebted- 
ness for all purposes does not exceed ten 
per cent, of its last tssessment roll: Metcalf 
v. Seattle, 1 W., 297; distinguished in Sey- 
mour v. Tacoma, 6 W., 410; 
v. Seattle, 1 W., 310, 314, 320. 

Under this section the limitation of mu- 
nicipal indebtedness for water works, light 
plants and sewers is five per cent. of the 
total valuation of property within the city 
limits: Seymour v. Tacoma, 6 W., 427; dis- 
tinguishing Metcalf v. Seattle, 1 W., 297. 

If, subsequent to a municipal election for 
voting bonds for purchase of water works, 
but prior to their issuance, a new assess- 
ment becomes operative, whereby the valu- 
ation of taxable property is reduced, the 
city may be enjoined from issuing bonds in 
excess of five per cent. of the existing valu- 
ation, although the former valuation was 
suflicient to sustain the issue: Seymour V. 
Tacoma, supra. 

If municipal bonds are not payable out of 
the general fund, but out of proceeds of 
special taxes, the amount of cash in the 
general fund cannot be credited upon the 
amount of bonded indebtedness proposed so 
as to reduce indebtedness below the five per 
cent. limit: : 

An ordinance providing that a purchase 
by a city of the existing plant of a light and 
water company, with a certaln exception, 
and that the city extend the water works 
by a gravity system from certain springs, is 


compare Yesler 


sufficient without a schedule showing fur- 
ther details: Seymour v. Tacoma, 6 W.. 138. 

If there has been a substantial compliance 
with the requirements of the law governing 
notice of election, in voting municipal 
bonds, and there has been a fair clection 
thereunder, the result cannot be defeated 
by technical irregularities: Seymour v. Ta- 
coma, 6 W., 427. 

An election for the issuance of bonds for 
purchase of water works is not void because 
at the sume election a proposition was also 
submitted for issuance of bonds for con- 
struction of a bridge: Seymour v. Tacoma, 
6 W., 427; distinguished in McBryde v. Mon- 
tesano, 7 W., 73. 

It is not necessary that the ordinance it- 
self providing for the purchase of water 
works should be set out in full in the elec- 
tion notice, where the latter contains a fair 
statement of the matters to be submitted: 
Seymour v. Tacoma, 6 W., 138. 


Under this chapter, the question of pur- 
chasing water works and light plant, and 
paying therefor with procecds of bonds, 
may be submitted at the same clection as 
one proposition: Seymour v. Tacoma, 6 W., 


There is no state law requiring registra- 
tion of voters at elections to decide upon 
propositions for purchasing water works, 
ete.: Seymour v. Tacoma, 6 W., 138: fol- 
lowed in Graves V. Seattle, 8 W., 248; Moore 
v. Walla Walla, 60 Fed. Rep., 961. 

The failure of the legislature to make pro- 
vision for registration, as required by Art. 
VI, $ 7, of the Const., will not operate to 
invalidate an election held without such 
registration: Stallcup v. Tacoma, 13 W., 141. 

A proposition for the purchase by a city 
of a water works and electric light plant, 
Which under its charter it must submit to 
vote for authorization, must be controiled, 
as to the property to be purchased, by the: 
terms of the ordinance; and the seller, after: 
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acceptance of purchase price, cannot invoke 
either prior dealings between it and the city 
ccntemplating that property covered by the 
Ordinance should not be included, or the 
subsequent acceptance by the city of a deed 
not covering such property: Tacoma L. & 
Ww. Co. v. Tacoma, 13 W., 115. 

Under the statute requiring water works 
Proposition at a special election, etc., the 
ordinance, in the absence of an official 
newspaper, should specify the puper in 
which the publication should be made; and 
the act of the clerk in making publication 
of the notice upon his own authority will 
not amount to notice: Thompson v. Town 
of Sumner, 9 W., 310. 

Where the matter of constructing water 
works must be ordered submitted to the 
electors thereof by ordinance, such ordi- 
nance is tnvalid when it provides that it 
shall only take effect and be in force “after 
adoption by the qualitied electors of the 
town” at such election: Id. 

The previsions of an ordinance granting a 
franchise to furnish a city and its inhabit- 
ants with water. and providing that the city 
sheuld pay a stipulated rental for a certain 
number of hydrants, will not render the 
city liable for the rent when no hvdrants 
have actually heen attached to the mins, 
and it does not appear that the city had 
ever Leen called upon the furnish the hy- 
drants and direct where they should be 
placed: FEllensburgh, ete., Co. v. Ellens- 
burgh, 13 W., 554. 

The recital in an ordinance adopting a 
system of electric Hehting that it was 
passed ~ursuant to an act of Mar. 25, '90, as 
amendea by act of Mar. 9, ’91, is mere sur- 
plussage, when in fact thé ordinances was 
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passed pursuant to an act of Feb. 10, '33, 
which was a re-enactment of the former 
acts with immaterial amendments, and is no. 
ground for enjoining the issuance of bond: 
for purchase of such lighting system: Lewis 
v. Port Angeles, 7 W., 190. 

The motive which induced voters to 
authorize the issuance of bonds for the pur- 
chase of a light and water plant cannot be 
inquired into by the courts when the pro- 
pricty of becoming indebted for such pur- 
pose has been committed to the voters by 
the constitution and statutes of the state: 
Stallcup v. Tacoma, 13 W., 14L 

A decision of the supreme court deter- 
mining the legality of municipal bonds, in 
an action by a tax payer in behalf of him- 
self and other similarly situated to restrain 
their issuance, is, in 2bsence of fraud or 
collusion, conclusive of their validity in a 
subsequent action by another tax payer to 
restrain payment of interest thereon: Id.; 
but a decree adjudicating that negotiable 
municipal bonds are invalid ts of no effect 
as against holders for value before matur- 
ity, who are strangers to the record: Id. 

Where the statute requires that such 
bonds ‘shall bear the date of their issue,” 
it is not a violation thereof for the bonds to 
be prepared and dated July 1. 1890. and not 
negotiated until several months thereafter: 
Yesler v. Seattle, 1 W., 309. 

The requirement that the bonds be signed 
by the mayor is complied with when the 
person holding that office when the occa- 
sion arrives for executing them aflixes the 
official signature of the mayor, though the 
bonds bear date pricr to his entry into 
office: Yesler v. Seattle, 1 W., 309. 


In case the qualified electors of any city or town have heretofore at any 


election ratified any plan or system of improvements of the character set forth 
in this chapter, and have-assented to an indebtedness therefor, which said 
clection and ratification was held and made substantially in accordance with 
the provisions of the last preceding section, such ratification of plan and’ 
assent to indebtedness shall be held to be sufficient without the necessity of 
another election; and the construction and acquirement of any such plan, 
system or lands, and the issuance of bonds or warrants in payment therefor, 
may be proceeded with by the corporate authorities of said city or town under 
the further provisions of this chapter. [L. ’97, p. 330, § 3.] 


3.1079. Repeal of Former Law—Effect of. 


The act entitled “An act relating to and authorizing cities and towns to. 
purchase, consiruct and maintain water works, systems of sewerage, gas and, 
electric light plants, and to issue bonds to pay therefor, and declaring an emer-; 
gency,” approved February tenth, eighteen hundred and ninety-three, be and: 
the same is hereby repealed: Provided, That this repeal shall in no wise affect: 
any proceedings, contracts, or indebtedness commenced, made, or incurred in: 
accordance therewith, which shall be completed and satisfied in accordance: 
with the terms thereof. [L. ’97, p. 330, $ 4.] 


¢ 1080. Sale or Lease of—Authority Conferred. 


Whenever any city or town in this state shall have purchased or con- 
structed a system of water works, or a gas or electric light works, it shall be 
Jawful for such city or town to sell such water works, or gas or electric light 
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works, or to lease the same for a term of years, in the manner hereinafter pre- 
scribed. [L. 97, p. 297, § 1.] 


2 1081. Declaration of Council. 

The council of such city or town shall ascertain, and by resolution declare, 
that the system of water works, or gas or electric light works, which it is pro- 
posed to sell or lease, cannot be operated by such city or town, so as to repay 
the cost and expense of operation, and interest on the capital invested therein, 
and the necessary depreciation thereof, and that the same is, or threatens to 
become, a burdensome charge upon the taxpayers of such city or town. [L. 
"97, p. 297, § 2.] 


2 1082. Disposition of Plant. 

After the passage of such resolution, and at any time before the next 
general election of officers for such city or town, it shall be lawful for the legis- 
lative authority of such city or town, by ordinance, to provide for the lease of 
such water works, or gas or electric light works, upon such terms and condi- 
tions as such ordinance may prescribe, and after the passage of such resolution, 
the legislative authority of such city or town shall, by ordinance, submit to the 
qualified electors thereof at the general city election, the question whether 
such water works, or gas or electric light works shall be sold or not; and if at 
such election a majority of said electors voting upon said question shall vote 
in the affirmative, it shall be lawful for such legislative authority to provide 
for the sale of, and to sell such water works, or gas or electric light works, upon 
such terms and conditions as such ordinance may prescribe. [L. ’97, p. 
298, § 3.] 


@ 1083. Confirmation of Former Sales or Leases. 

Whereas, certain cities and towns in this state have heretofore sold or 
leased their water works and electric light works, all such sales and leases are 
hereby ratified and confirmed in so far, only, as that no question as to the 
validity of such sales or leases shall be hereafter raised upon the ground that 
at the date of such sales or leases there was no lawful authority for the making 
of the same in the charter of such city or town. [L. 97, p. 298, § 4.] 


CHAPTER XVII. 
OF DRAINAGE AND SEWERAGE. 


8 1090. Scope of Power. 

All cities of the second, third, and fourth class in this state are empowered 
to establish drainage and sewerage; and for the purpose of determining 
whether or not the city is susceptible of one or requires two or more modes of 
drainage, and to determine the best system of drainage for the city, may have 
preliminary surveys made and estimates of the cost thereof. The system 
adopted may provide for draining the surface water and the underground 
water by separate plans and modes, or by the same system of drainage. The 
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mode to be adopted shall be designed to effect the drainage, not only of the 
surface water, but also the ground, by under-drainage, where practicable, to a 
depth sufficient to secure dryness of cellars and basement stories, and to relieve 
the land to be affected by such drainage from stagnant water. [L. 791, p. 406, 
§1;1H.C,§ 724.] 


21091. Construction of Main Sewer—Sewer Districts. 


When a city is susceptible of one mode of drainage, the city may, after 
determining the proper location therefor, and after determining the size, 
dimensions, and the material to be used, provide for the construction of one 
trunk or main sewer at the cost and expense of the city. And when the city 
is not susceptible of one mode of drainage, the city council may, from time to 
time, as the public convenience and necessity may require, determine, locate, 
and establish sewer districts, and construct in each a trunk or main sewer for 
the drainage thereof, at the cost and expense of the city. [L. ’91, p. 406, § 2; 
1 H. C., § 725.] 


3 1092. Establishment of Sub-Sewer Districts—Proceedings. 


The city council may, on proper application, establish, in connection with 
a main sewer, sub-sewer districts for the purpose of drainage into a main sewer. 
The application may be made by petition signed by persons owning a majority 
of the land to be included within the sub-sewer district. The petition must 
set forth the following facts:— 

1. That the petitioners own a majority in quantity of the lands included 
within the boundaries stated therein; 

2. That the petitioners desire to have a sub-sewer district created and estab- 
lished, embracing therein the lands included within the boundaries set forth 
in the petition, and to have constructed therein a sewer of the dimensions and 
of the material stated in the petition, and the same shall be described and 
stated with reasonable certainty; 

3. The commencement, intermediate line and course, and ending of the 
sub-sewer to be constructed. [L. 91, p. 407, § 3; 1 H. C., § 726.] 


¢ 1093. Hearing of Petition—Notice. 


When such application is presented, the city council shall fix a time 
for the hearing thereof, and direct that notice of the hearing be given by the 
city clerk; the notice must be given by publishing the same in a newspaper or 
posting such notice in writing in three public places within the city. The 
notice shall state the object of the petition, the time when it will be heard, and 
give the boundaries of the proposed sewer district. It shall be signed by the 
city clerk. When the notice is published in a newspaper it must appear at 
least six days before the time fixed for the hearing, and when posted, it must 
be so posted at least six days before the hearing. The aflidavits of the pub- 
lisher or the city clerk shall be taken and filed, showing the publication or 
posting. At the time fixed for the hearing, if it be found that the petition is 
signed by persons owning a majority in quantity of the lands included within 
the boundaries set forth therein, and the city council find that it is practicable 
and expedient to construct the sewer as prayed for in the petition, or as 
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changed or modified at the hearing thereof, and that the same when con- 
structed will drain all the lands included in the petition, the city council may 
grant the petition and provide for the construction of the sub-sewer at the cost 
and expense of the real property within the boundaries set forth in the peti- 
tion, according to benefits. [L.’91, p. 407, § 4; 1H.C., § 727.] 


¢ 1094. Contract for Sub-Sewer—Notice—Bids, etc. 

The sub-sewer shall be constructed by contract let to the lowest bidder 
furnishing satisfactory sureties; but before a contract is let notice shall be 
given by publication in a newspaper, or by posting written notices in three 
public places in the city, one of which must be within the sub-sewer district, 
at least six days before the time fixed for considering the bids. If published, 
the notice must appear in a newspaper published in the city at least six days 
before the time fixed for considering bids, and an affidavit of the publication 
or posting must be taken and filed with the city clerk. The notice must be 
signed by the city clerk, and must set forth that bids will be received on a 
certain date therein named for the construction of a sewer, and that the size, 
dimensions of the sewer, and the materials of which it is to be constructed may 
be seen at the office of the city clerk, and the date upon which the bids will be 
considered. All bids must be sealed and delivered to the city clerk. After 
the contract shall have been let and entered into, the city council may appoint 
some suitable person as superintendent on behalf of the sub-district to see 
that the work is done substantially as required by the contract, and whose 
compensation shall constitute part of the cost and expense of the construction 
of the sewer; or the superintendence of the construction may be required as 
part of the duties of the superintendent of streets when such office exists. [L. 
91, p. 408, § 5; 1 H. C., § 728.] 


2 1095. Report of Completion—Objections—Notice—Assessment. 


After the sub-sewer contracted for shall have been constructed and ap- 
proved by the person specially appointed to superintend the construction 
thereof, or by the superintendent of streets, or by a committee of the city 
council, and such fact be reported to the city council, notice shall be given to 
all persons interested that said sub-sewer has been reported as completed, and 
that all objections to accepting the same, as constructed and completed accord- 
ing to the terms of the contract, will be heard and considered at a time to be 
fixed and stated in the notice. The notice must be signed by the city clerk 
and published one time in a newspaper published in the city, or written notices 
posted by the city clerk in at least three public places in the city, one being 
within the sub-sewer district, at least six days before the date stated in the 
notice, and an affidavit of the publication or posting of the notices must be 
taken and filed. At the time fixed, or such other time as the hearing may 
have been adjourned to, the city council shall hear and determine all objec- 
tions, written or oral, that may be presented to the acceptance of the sewer by 
reason of not having been constructed or completed according to the contract 
entered into for the construction thereof. After the sewer shall have been 
made to conform to the requirements of the contract, or after all objections 
made thereto shall have been overruled, the city council shall make an order 
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accepting the same, and shall proceed to ascertain the entire cost of the con- 
struction of said sewer, including all necessary incidental expenses; imme- 
diately thereafter the city assessor shall proceed to assess and apportion the 
gross cost of such sewer to the real property within the sub-sewer district, to 
each lot, tract, subdivision, or parcel a ratable proportion thereof, according to 
benefits inuring by reason of the construction of the sewer. Each lot, tract, 
subdivision, or parcel shall be described with reasonable certainty sufficient to 
identify the same. The name of each owner shall be given when known; 
if not known, the words “unknown owner” shall be written where the owner’s 
name would appear if known. The assessment must state the amount charged 
to each lot or parcel separately. The city assessor must make out the assess- 
ment and return the same within such reasonable time as the same can be 
conveniently done. He shall be allowed for his compensation the same 
compensation as when making other official assessments for city taxable pur- 
poses, and the amount of his compensation shall be allowed by the city council 
and included as necessary incidental expenses. The assessment when made 
shall be known as the “assessment roll.” [L.’91, p. 408, § 6; 1 H. C., § 729.] 


2 1096. Hearing of Objections—Notice—Equalization. 

As soon as the assessment roll shall have been made out and returned to 
the city clerk, the city council shall fix a time for hearing and determining 
objections thereto, and at the time fixed shall hear all written or oral objec- 
tions to the assessment, and may adjourn the hearing thereof from time to 
time, not exceeding in all four weeks. Notice of the time fixed shall be given 
by publication at least one time in a newspaper published in the city, or by 
posting up written notices by the city clerk in three public places in the city, 
one of which shall be in the sub-sewer district, at least six days prior to the 
time fixed for the hearing, and an affidavit of the publishing or posting of the 
notice must be signed by the city clerk. After all objections shall have been 
heard and determined, the city council may make any order necessary or 
proper tending to equalize the assessment of the cost of construction of the 
sub-sewer proportionately to each lot, tract, subdivision, or parcel within the 
sub-sewer district, according to benefits. The city clerk shall thereupon 
make out an equalized assessment roll of all the real property within the sub- 
sewer district, with the name of each owner, or, if unknown, writing the words 
“unknown owners” in place of the owner’s name, description of each lot, tract, 
subdivision, or parcel, correcting any defective or misdescription, if any given, 
by the city assessor, and writing the amount of tax assessed to each lot, tract, 
subdivision, or parcel separately. After completing the assessment roll the 
clerk must make out and append thereto his certificate to the effect that the 
assessment roll is true and correct as corrected and equalized, and is the assess- 
ment roll of the special tax for the construction of the sub-sewer of the sub- 
sewer district (giving the name or number thereof, if known by any), and 
thereafter the assessment roll shall be complete, valid, and binding upon the 
property assessed. [[. °91, p. 410, § 7; 1 H. C., § 730.] 


21097. Lien of Assessments—Notice. 
From and after the making out and signing by the city clerk of the 
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assessment roll mentioned in the preceding section, the charges assessed upon 
each lot, tract, subdivision, or parcel of land included within the sub-sewer 
district and listed upon the assessment roll, shall constitute a lien thereon, 
whieh lien shall continue for the full amount of the charges severally assessed 
to each lot, tract, subdivision, or parcel of land, with delinquency, interest, and 
costs, until paid or collected. Immediately thereafter the city clerk shall give 
notice by publication in a newspaper published in the city for a period of at 
least four weeks, one time each week, to the effect that the assessment roll has 
been delivered to the city marshal, and that if the assessments be not paid 
within two months from the date of the notice the same will be delinquent, and 
ten per cent will be added thereto for delinquency, and the assessment and 
delinquency, collected with interest from date of delinquency, at the rate of 
ten per cent per annum and costs. [L. 91, p. 410, § 8; 1 H. C., § 731.] 


@ 1098. Assessments, When Due and Payable. 


All assessments made under the provisions of this chapter shall become 
due and payable immediately after the assessment roll shall have been certified 
by the city clerk, and by him delivered to and received by the city marshal, 
which date must be noted on the assessment roll by the city marshal. And 
unless the payments be made within two months from said date the same shall 
become delinquent, and thereupon ten per cent shall be added thereto for 
delinquency. Upon delivery of the assessment roll to the city marshal, he 
shall stand charged therewith, and be liable therefor on his official bond. [L. 
91, p. 411, § 9; 1 H. C., § 732.] 


$ 1099. Sale of Land for Delinquent Assessments—Notice, etc. 

Within ten days, or other reasonable time, after any assessment shall 
have become delinquent by reason of non-payment, the city marshal [shall | 
advertise the property liable for the payment thereof for sale. A notice of 
the time and place of the sale must be advertised by posting a written or 
printed copy of notice upon or near to the lands to be sold, and in two other 
public places in the city; also by publishing such notice in a newspaper 
published in the city, if any published therein. Posted notices must be so 
posted at least thirty days prior to the day of sale. Notices published in a 
newspaper must be so published one time each week for four successive 
weeks, the last insertion to be at least five days before the day of sale. 
Affidavits of the publication and posting must be taken and filed with a 
return of sale with the city clerk. The notice shall state the name of the 
person assessed, a description of the land assessed, and the amount charged 
against the land, and must be signed by the city marshal. [L. 791, p. 411, 
$ 10; 1 H. C., § 733.] 


#1100. Manner of Sale—Redemption—Deed. 


All lands sold under the provisions of this chapter shall and must be sold 
at or near the front door of the city hall, or in case there be no city hall, then 
in front of the building where the city council holds its meetings (or did when 
the notice was given), aud between the hours of ten o’clock, a. m., and twelve 
o’clock, m., on the day specified in the notice. The law providing for the sale 
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of lands for delinquent state and county taxes, except as otherwise herein 
provided, not inconsistent with the provisions of this chapter, and which can 
be applied thereto, shall be applicable and applied to all sales of lands made 
for delinquent taxes or assessments under the provisions of this chapter. 
When there is no bidder at the sale willing to take the land offered for any 
delinquent assessments, the property shall be struck off and sold to the city 
treasurer for the benefit of the sub-sewer district fund, and shall thereafter be 
held and sold at private sale to any purchaser who will pay the amount for 
which the land was sold, with interest from the date of sale at the rate of ten 
per cent per annum, and any subsequent taxes paid thereon, with interest 
thereon at the same rate from payment thereof, subject to all taxes and assess- 
ments accrued against the same: Provided, Any lands sold under the provi- 
sions of this chapter may be redeemed as now provided, or as may hereafter 
be provided, by law for the redemption of property sold for state and county 
taxes, or either, and all deeds made upon sale of any property under the provi- 
sions of this chapter shall have the same force and effect in evidence as is or 
may hereafter be provided by law for deeds of property sold for non-payment 
of state and county taxes, or either: Provided, When lands are struck off and 
sold to the city treasurer, as hereinbefore provided, the title thereto, if not 
redeemed, unless sold to a purchaser before the time of redemption expires, 
shall vest in the city treasurer in trust, without the execution of a deed. If 
sold to a purchaser before redemption and not redeemed, the title, after 
expiration of the time for redemption, shall pass without a deed other than 
the deed of the city treasurer. [L. 791, p. 412,§ 11; 1 H. C., § 734.] 


21101. Disposition of Moneys—Warrants, Interest, etc. 


All moneys, when collected for any assessment herein, shall be paid over 
to the city clerk, and by him immediately to the city treasurer, first charging 
him therewith. All moneys accruing and becoming due to any person or 
persons on account of the creation of a sub-sewer district, or the construction 
of a sub-sewer therein, shall be audited by the city council and paid out of the 
sub-sewer district fund, and warrants shall be drawn payable by the city 
treasurer out of said fund. Warrants so drawn, if not paid for want of funds, 
shall be indorsed by the city treasurer “Not paid for want of funds,” with date 
and signature, and a register thereafter [thereof] be kept by the city treasurer, 
and payment of warrants registered shall be made in chronological order of 
their registry. After their registry for non-payment, interest shall be paid 
thereon at the rate of six per cent per annum. [L. 91, p. 413, § 12; 1 H. C., 
$ 735.] 


21102. Right of Way May be Acquired, How and When. 


If it be necessary to any system of drainage adopted by the city council 
to construct a drain or part of the system outside of the limits of the city, to 
connect with any stream of water, river, lake, or other place of discharge of 
the city drainage, or any part thereof, the city council may acquire a right of 
way over any lands necessary for that purpose. All sewers constructed under 
authority of this chapter must be laid out and constructed over and within a 
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public street, alley, or other public place or highway, so far as practicable, but 
whenever it becomes necessary to construct a sewer upon and through the 
lands of private persons or owners, within or without the city, the right of 
way therefor may be obtained as provided for by law, and the city council may 
direct proceedings to be taken to obtain such right of way as is or may here- 
after be provided by law. Drains for sewerage or for carrying away sewerage 
may be covered or open, as the city council may direct. [L. ’91, p. 413, § 13; 
1 H. C., § 736.] 


CHAPTER XVIII. 


OF ERECTION OF BRIDGES. 


21107. Erection Authorized. 

It shall be lawful for cities and incorporated towns, and they are hereby 
authorized, by their respective legislative bodies to erect and maintain draw- 
bridges across navigable streams that flow through or penetrate the boundaries 
of such cities or towns, when the public necessity requires it, or to grant 
franchises to persons or corporations to erect the same and charge toll thereon. 
[L. 790, p. 54, § 1; 1 H. C., § 737.] 


21108. Width of Draw, How Determined—Appeal. 

Whenever any common council of any city, or board of trustees of any 
incorporated town, desire to erect a drawbridge across any navigable stream 
on any street, or to grant the privilege so to do to any corporation or indi- 
vidual, under the provisions of this chapter, such boards of trustees or common 
council shall notify the board of commissioners of the county in which such 
city or incorporated town is situated of such purpose, and the precise point 
where such bridge is proposed to be located. Said board of commissioners 
shall, within ten days from the receipt of the notice, if in session, and if not in 
session, then within five days after the first day of the next regular or special 
session, designate the width of the draw to be made in such bridge, and the 
length of span necessary to permit the free flow of water: Provided, That in 
case any person or body shall deem itself or themselves aggrieved by the deter- 
mination of the matter by said board, an appeal shall be allowed to the superior 
court of the county, which court shall have power and jurisdiction to hear 
and determine the matter upon such further notice and on such testimony as 
it shall direct to be produced. [L. 90, p. 54, § 2; 1H. C., § 738.] 


21109. License Tax—Franchise, Toll and Rates. 

Before any franchise to build any bridge across any such navigable stream 
shall be granted by any such board of trustees or common council, they shall 
fix a license tax, not to exceed ten per cent of the tolls collected annually, and 
upon the completion of said bridge shall inspect the same, and if the same be 
found to comply in all respects with the specification previously made, and 
to be safe and convenient for the public, they shall declare the same open as a 
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. toll bridge, and shall immediately fix the rates of toll thereof. [L. 90, p. 55, 
$ 3; 1 H. C., § 739.] 


21110. Renewal of License, Prerequisites to. 

The owner or keeper of any toll bridges in any city or town shall, before 
the renewal of any license, report to the common council of the city, or the 
board of trustees of a town, under oath, the actual cost of construction and 
equipment of the toll bridge, the repairs and cost of maintaining the same 
during the preceding year, the amount of tax collected, and the estimated 
cash value of the bridge, exclusive of the franchise; and all funds arising from 
license tax shall be paid into the general fund of the city or town. [L. ’90, p 
55,§ 4; 1 H. C., § 740.] 


21111. Drawbridges—How to be Constructed. 

All bridges constructed under the provisions of this chapter must be so 
constructed as not to obstruct navigation, and must have a draw or swing of 
sufficient space or span to permit the safe, convenient, and expeditious passage 
at all times of any steamer or vessel or raft which may navigate the stream or 
waters bridged. [L. ’90, p. 55, § 5; 1 H. C., § 741.] 


2 1112. Cities and Towns May Build and Maintain Toll Bridges, etc. 

The cities and towns of this state may build and maintain toll bridges, 
and charge and collect tolls thereon, and to that end may provide a system and 
elect or appoint persons to operate the same, or the said bridges may be made 
free, as they may elect. [L. 90, p. 55, § 6; 1 H. C., § 742.] 


CHAPTER XIX. 
OF LOCAL IMPROVEMENTS BY SPECIAL ASSESSMENTS. 


ARTICLE 1.—AS8SESSMENT AND COLLECTION IN CITIES oF First CLASS. 


@ 1117. Cost of Improvements to Street Intersections—How Levied. 

Whenever any local improvement is hereafter ordered in any incorporated 
city of the first class in this state, the cost of which is payable in whole or in 
part by an assessment upon the property abutting or proximate thereto, a like 
proportion of the cost of that portion of said improvement included within 
the limits of any street intersection space or spaces, shall be included in the 
amount of total cost to be assessed and levied upon and collected from the 
property included within the local improvement district established for the 
purpose of providing for the cost of such local improvement. For the pur- 
poses of this and the next section, any improvement made, either upon or 
under the surface of any street, avenue, alley, square or other public place, 
the cost of which is payable, in whole or in part, by an assessment upon 
the property abutting or proximate thereto, shall be deemed to be a local 
improvement. [L. 97, p. 316, § 1.] 


See notes to § 739 supra. 
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21118. Ordinance. 

Before exercising the powers granted by this and the last section, or any 
of them, the legislative body of any incorporated city of the first class shall by 
general ordinance declare it to be the intention of said city to make improve- 
ments of the character herein described, or any of them, under the provisions 
hereof, and nothing herein shall be construed as repealing or modifying any 
existing manner and method for cities of the first class to make improvements 
as herein provided for, but shall be construed as an additional and concurrent 
power and authority: Provided, That all improvements of the character 
authorized in this and the last section shall not be initiated or ordered by 
the legislative body of any city, except in accordance with the procedure re- 
quired by the charter of said city governing the initiation of local improve- 
ments in such city. [L. 797, p. 316, § 2.] 


ARTICLE 2 —FORECLOSURE OF ASSESSMENT LIENS IN CITIES OF First CLABS. 


21120. Mode of Assessment Determined by Ordinance—Lien of. 

All cities of the first class shall have power, by general ordinance, to 
prescribe the mode in which the charge on respective lots or tracts of land shall 
be assessed and determined for the purpose of special assessments, to pay the 
costs and expenses of any and all street improvements; such charge, when 
assessed, and the assessment roll confirmed by the legislative body of such city, 
in the manner provided or to be hereafter provided by ordinance or city 
charter, shall be a lien upon such lots and parcels of land, as shown on such 
assessment roll, from the time said assessment roll shall be placed in the hands 
of the county treasurer, as hereinafter provided. [L. 97, p. 77, § 1.] 


21121. Notice—Objections—Trial. 

Whenever any assessment rol] for street improvements shall have been 
prepared, as may be provided by charter or ordinance of any city of the first 
class, and such assessment roll shall have been confirmed by the legislative 
body of such city, after due and proper notice to property owners, as may be 
provided by ordinance, so that said owners of property assessed may have a 
reasonable opportunity to object to any assessment, the regularity of said 
assessment cannot in any manner be contested or questioned by any proceed- 
ing whatsoever by any person not filing written objections to any such assess- 
ment roll prior to the same being confirmed as aforesaid; and, upon any ob- 
jections being made, as aforesaid, the legislative body at a time set for hearing 
objections to the confirmation of said roll, shall correct, change or modify 
such roll, or any part thereof, as to such legislative body shall appear just and 
equitable, and confirm the same by resolution as corrected. Any objections 
shall state clearly the grounds of objection, and no objector shall be thereafter 
allowed to raise objections not made before such legislative body as aforesaid. 
The decision of the legislative body upon any objections filed as aforesaid may 
be reviewed by the superior court upon an appeal thereto, taken in the follow- 
ing manner: The appellant or objector shall within twenty days after the 
assessment roll shall have been confirmed, as aforesaid, file with the county 
clerk a transcript of the assessment roll, which shall be furnished by the city 
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clerk, order confirming the same, objections filed, and record of the legislative 
body of the proceedings had with reference to said objections; which tran- 
script shall be certified to by the city clerk as being a true copy of the original, 
and when the said transcript is filed the appellant shall give written notice 
to the head of the legal department of such city and the ciy clerk within 
three days after such transcript is filed, that the same has been filed, and that 
he appeals to the superior court from the decision of the legislative body in 
the matter; and the superior court shall hear such appeal without a jury, and 
such appeal shall take precedence of all civil matters, and be determined at 
the earliest time possible. The decision of the court shall be transmitted 
to the county treasurer, and he shall correct or change any such assessment roll 
according to the decision of such judge, and no sale of any real estate shall be 
had pending the decision of any court on an appeal hereinbefore provided for. 
[L. 797, p. 77, § 2.] 


3 1122. Appeal Bond. 


At the time of filing the transcript on appeal, as hereinbefore mentioned, 
the appellant shall execute and file with the clerk of the superior court a 
good and sufficient bond with at least two sureties, to the satisfaction of the 
county clerk, conditioned to prosecute such appeal without delay, and, if 
unsuccessful, to pay all costs which the city is put to by reason of such 
appeal. [L. 97, p. 78, § 3.] 


211238. Effect of Confirmation. 


The action of the legislative body hereinbefore mentioned in confirming 
said assessment roll shall be conclusive in all things upon all parties not 
appealing therefrom, in the manner and within the time hereinbefore men- 
tioned; and no proceedings of any kind shall be commenced or prosecuted for 
_the purpose of defeating or contesting any such assessment or the sale of- 
any property to pay such assessment: Provided, This section shall not be 
construed as prohibiting the bringing of injunctive proceedings to prevent 
the sale of any real estate upon the grounds, first, that the property about to 
be sold does not appear upon the assessment roll; second, that said assessment 
has been paid. [L. ’97, p. 78, § 4.] 


21124. Roll Transmitted to County Treasurer. 


Within ten days after any assessment roll shall be confirmed, the city 
clerk shall transmit a copy of the same to the county treasurer, noting thereon 
any appeals that have been taken, and such county treasurer shall imme- 
diately enter such assessments up in a book provided for that purpose, and 
against the property assessed. In case such assessments are payable in intall- 
ments, the different installments shall be placed in separate columns, the year 
being indicated at the top of the column for which said installments are due. 
[L. 797, p. 79, § 5.] 


ĝ 1125. Ordinance, etc., to Accompany Roll. 


A copy of the ordinance, order, or resolution confirming the assessment 
roll, and the ordinance providing for the improvement for which the assess- 
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ment is levied, shall be attached to the assessment roll and transmitted to the 
treasurer with the roll. [L. 97, p. 79, § 6.] 


21126. Notice of Maturity of Assessment. 


Thirty days preceding the falling due of any assessment or installment, 
the county treasurer shall publish a notice in the newspaper doing the county 
printing, showing the amount due, when the same must be paid, and against 
what lots or parcels of land, and stating that if the same is not paid on the day 
mentioned in said notice (which time shall conform to the ordinance confirm- 
ing the roll), the property will be sold to pay said assessment or installment 
due. [L. 97, p. 79, § 7. ] 


21127. Notice of Sale. 


Ten days after the assessment or any installment is due, if the same be 
unpaid, the treasurer shall publish notice in the newspaper doing the county 
printing, in four weekly issues thereof, that on a day named in said notice, 
which shall not be less than thirty nor more than forty days after the first 
publication thereof, he will sell the property mentioned in the assessment 
roll (describing the roll by its title) to pay the assessment. [L.’97, p. 79, § 8.] 


3 1128. Sale. 


On the day mentioned for the sale of any such real estate, between the 
hours of ten o’clock a. m. and four o’clock p. m., the treasurer shall sell the 
property in the same manner as property is or may be sold for general taxes, 
but, in no case shall the same be purchased by the city or county otherwise 
than as trustee for the holders of street grade warrants: Provided, That in 
case there are no bidders for said property, he shall adjourn the sale from day 
to day until the same is sold. Such adjournment shall be made by oral 
declaration of the treasurer. The treasurer shall execute a certificate of 
sale to the purchaser. [L. 97, p. 80, § 9.] 


21129. Redemption. 

Redemption of any property sold as aforesaid may be had in the same 
manner, by the same persons, and within the same time as may be provided 
by law for the redemption of real estate sold upon executions: Provided, That 
the treasurer shall perform the acts now or hereafter provided by law for 
the sheriff to perform. [L. 797, p. 80. § 10.] 


21130. Deed. 

When the time for redemption shall have expired, the treasurer shall 
execute a deed to the person entitled under the law, which deed shall be 
conclusive of all things pertaining to any and all of the prior proceedings, and 
convey the entire title to the property therein described, stripped of all prior 
liens or claims, excepting unpaid installments and general taxes. [L. 797, p. 
80, § 11.] 


2 1131. Money Disbursed. 


The moneys obtained from the sale of the property shall be by the county 
treasurer transmitted to the city treasurer, who shall use the same to redeem 
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any outstanding warrants or bonds issued to pay for the improvements, and 
for which the property was sold. [L. ’97, p. 80, § 12.] 


21182. Lien Paramount. 

The lien created by the assessment shall be paramount and superior to 
any other lien theretofore or thereafter created, whether by mortgage or 
otherwise. [L. 797, p. 80, § 13.] 


2 1133. Existing Liens May be Foreclosed. | 

All and every existing lien which any city of the first class may have, or 
which may exist in its favor prior to the taking effect of this act, may be fore- 
closed, and the property sold by the treasurer of such city in the same manner 
as is herein provided for the county treasurer to foreclose and sell; and the city 
treasurer shall perform all acts herein provided to be performed by the county 
treasurer, up to and including the execution of the final deed for any property 
sold: Provided, That where the treasurer shall sell any property to pay any 
existing delinquent assessment, he shall publish notice of his intention so to do 
within one year after the going into effect of this act, and in the same manner, 
and the several acts herein provided for the county treasurer to perform, and 
the same intervals of time between the acts, shall apply to sales made or to 
be made by the city treasurer, in so far as they are applicable. [L. 97, p. 80, 


§ 14] 


21134. Redemption, How Made. 

Should any property owner or lien holder desire to redeem any property 
delinquent, which is about to be sold, before the same is sold, he or she may 
do so by paying in addition to the amount assessed against it and interest, a 
penalty of ten per cent of the assessment; whereupon the treasurer shall 
receipt the assessment roll and the lien be discharged. [L. 97, p. 81, § 15.] 


21185. Sale of Property Will Not Bar Subsequent Sale. 

Where property is assessed in installments the sale of the property to 
pay any particular installment shall not prevent a subsequent sale to pay 
any unpaid installment when the same shall become due; but such subsequent 
installment shall be collected in the manner herein provided for. [L. ’97, 
p. 81, § 16. ] 


2 1136. Construction of Act. 

This article shall not prevent, or be construed to prohibit the collection 
or assessment of street improvement assessments in any manner now provided 
by law, charter or ordinance of any city, but any city of the first class may 
pursue the means now provided by charter, or may, at its option, follow the 
provisions of this article; and this article shall not be construed as repealing 
any existing charter provision, but shall be considered a concurrent remedy. 
[L. 97, p. 81, $ 17.] 
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ARTICLE 3.—ReE-AssessMEntT OF Cost. 


21189. When Authorized—Proceedings. 

Whenever an assessment for laying out, establishing, closing, straighten- 
ing, altering, widening, grading, re-grading, paving, re-paving, planking, re- 
planking, sidewalking and bridging, macadamizing, re-macadamizing, gravel- 
ing, re-graveling, piling, re-piling, capping, re-capping, any street, avenue, or 
alley, or for any local improvement, which has heretofore been made or which 
may hereafter be made by any city or town, has been or may be hereafter 
declared void and its enforcement under the charter or laws governing such 
city or town refused by the courts of this state, or for any cause whatever has 
been heretofore or may be hereafter set aside, annulled or declared void by any 
court, either directly or by virtue of any decision of such court, the 
council of such city or town shall, by ordinance, order and make a 
new assessment or re-assessment upon the lots, blocks or parcels of land which 
have been or will be benefited by such local improvement, to the extent of 
their proportionate part of the expense thereof, and in case the cost shall 
exceed the actual value of such local improvement the new assessment or re- 
assessment shall be for and based upon the actual value of the same at the 
time of its completion; and to this end the board of public works or other 
proper authority of such city or town shall make a new assessment roll in 
equitable manner with reference to the benefits received, as near as may be in 
accordance with the law in force at the time such re-assessment is made, and 
when the same shall have been confirmed and approved by the council it shall 
be enforced and collected in the same manner that other assessments for local 
improvements are enforced and collected under the charter or laws governing 
such city or town; but all proceedings relative to making the expense of local 
improvements chargeable upon property benefited thereby, required and pro- 
vided by the charter or laws of such city or town prior to the making of orig- 
inal assessment roll, shall not be included nor required within the purpose of 
this chapter. [L. 793, p. 226, § 1.] 


See supra notes to § 739, special assess- 
ments. 

See supra § 943, special assessments in 
cities of the third class. 

See supra § 1016, special assessments in 
cities of the fourth class. 

The courts cannot make an assessment 
where the city authorities have in the most 
material matters failed to make one. This 
chapter points out a way by which such 


A re-assessment for local improvements, 
where the former steps therefor were void 
is authorized by the provisions of a free- 
holders charter which authorizes in all 
cases of special assessments, where they 
have failed for want of form, insufficiency, 
informality, irregularity, or non-compli- 
ance with the charter provisions governing 
such assessments, and because thereof, the 
city council may re-assess such special 
taxes in accordance with the provisions of 


errors may be remedied: Vancouver v. Win- 
tier, 8 W., 378, 36-7. 

Under this section a municipal corporation 
is vested with power to make a new assess- 
ment, although the original assessment was 
void for want of compliance with certain 
jurisdictional requirements, prescribed by 
its charter, and it is not essential to the 
validity of the re-assessment that such jur- 
isdictional prerequisites should be complied 
with: Frederick v. Seattle. 13 W., 428; 
Stephens v. Spokane, 14 W., 298; affirmed in 
Tacoma L. Co. v. Tacoma, 14 W., 700. 

Where the legislature had the power in 
the first instance to provide that the work 
should be done and the assessment made 
‘without any petition by the property own- 
ers interested, it is vested with power in 
providing for a new assessment, where the 
former one was void, to dispense with such 
requirement: Frederick v. Seattle, supra. 


laws or ordinances existing at the time of 
such re-assessment: Cline v. Seattle, 13 W., 
444; Stephens v. Spokane, 14 W., 298. 


Where a re-assessment for local improve- 
ments has been made owing to the invalid- 
ity of the original assessment, the assess- 
ment district is not required to be the same 
as originally, but should be established ac- 
cording to the law in force at the time of 
the assessment: Cline v. Seattle, supra. 

Where a special assessment is invalid by 
reason of failure to give notice required by 
Statute a new assessment should be made. 
This would not be a re-assessment of prop- 
erty once legally charged, but a new pro- 
ceeding from the beginning: Soule v. Seat- 
tle. 6 W. 315, 321. 

Where the original assessment levied by a 
city for the cost of making a local improve- 
ment has been declared void for want of 
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compliance with a jurisdictional require- stance to provide that the work should be 
ment of prior petition by property owners, done and the assessment made without such 
the legislature may, in providing for a re- requirement: Frederick v. Seattle, 13 W., 
assessment, dispense with such require- 428. 

ment, since it had power in the first in- 


21140. Assessment Ordinance. 


The city council of such city or town shall by ordinance order and make 
a new assessment or re-assessment, as provided in preceding section, upon the 
lots, blocks, or parcels of land, which have been or will be benefited by such 
improvement, to the extent of their proportionate part of the cost, expense 
and value thereof. [L.’93, p. 227, § 2.] 


21141. Assessment Roll. 


Upon the passage of an ordinance, as hereinbefore provided, the board of 
public works, or other proper authority of such city or town, shall make out 
an assessment roll, according to the provisions of the said ordinance, and shall 
certify the same to the council of such city or town. [L. 793, p. 227, § 3.] 


21142. Notice—Objections to be Filed. 


Upon receiving the said assessment roll the clerk of such city or town 
shall give notice by three successive publications in the official newspaper of 
such city or town, that such assessment roll is on file in his office, the date of 
filing of same, and said notice shall state a time at which the council will hear 
and consider objections to said assessment roll by the parties aggrieved by such 
assessment. The owner or owners of any property which is assessed in such 
assessment roll, whether named or not in such roll, may within ten days from 
the last publication provided herein, file with the clerk his objections in 


writing to said assessment. [L. ’93, p. 


Personal notice to a property owner af- 
fected by a proposed levy of assessments 
for a street improvement is sufficient, even 
where the statute provides for publication 
of notice in an official new spaper: Town of 
Tumwater v. Pix. 15 W., 

Where a municipality ‘of the fourth class 
proposes to levy an assessment for a street 
improvement under this chapter, which re- 
quires notice thereof to be published in the 
official newspaper of the corporation for ten 


228, § 4.] 


to designate an official newspaper, the re- 
quirements of the statute as to notice will 
be satisfied by personal service of notice 
upon the parties affected by the proposed 
assessment: 

An allegation ‘ina complaint that ‘‘notice 
of an assessment and of the hearing and 
considering of objections to the assessment 
roll was given defendant personally,” is 
sufficient, as against a demurrer, to show 
aoe actual notice was given to defendant: 


days, but the town is not authorized by law 


g 1143. Council to Hear Objections. 


At the time appointed for hearing objections to such assessment the 
council shall hear and determine all objections which have been filed by any 
party interested, to the regularity of the proceedings in making such re- 
assessment and to the correctness of the amount of such re-assessinent, or of 
the amount levied on any particular lot or parcel of land; and the council 
shall have the power to adjourn such hearing from time to time, and shall have 
power, in their discretion, to revise, correct, confirm, or set aside, and to order 
that such assessment be made de novo, and such council shall pass an order 
approving and confirming said proceedings and said re-assessment as corrected 
by them, and their decision and order shall be a final determination of the 
regularity, validity and correctness of said re-assessinent, to the amount 
thereof, levied on each lot or parcel of land. If the council of any such city 
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consists of two houses the hearing shall be had before a joint session, but 
the ordinance approving and confirming the re-assessment shall be passed in 
the same manner as other ordinances. [L. ’93, p. 228, § 5.] 


41144. Irregularities Not to Invalidate. 

The fact that the contract has been let or that such improvement shall 
have been made and completed in whole or in part shall not prevent such 
assessment from being made, nor shall the omission, failure or neglect of any 
officer or officers to comply with the provisions of the charter or laws governing 
such city or town, as to petition, notice, resolution to improve, estimate, 
survey, diagram, manner of letting contract or execution of work, or any other 
matter whatsoever connected with the improvement and the first assessment 
thereof, operate to invalidate or in any way effect [affect] the making of the 
new assessment or re-assessment as provided for by this chapter, charging the 
property benefited with the expense thereof: Provided, That such new assess- 
ment shall be for an amount which shall not exceed the actual cost and value 
of the improvement, together with any interest that shall have lawfully 
accrued thereon, and that such amount be equitably apportioned upon the 
property benefited thereby, according to the provisions of the charter or laws 
of such city or town. It being the true intent and meaning of this chapter to 
make the cost and expense of all local improvements payable by the real estate 
benefited by such improvement by making a re-assessment therefor, notwith- 
standing that the proceedings of the common council or board of public works 
or any of its officers may be found irregular or defective; whether jurisdic- 
tional or otherwise; when such re-assessment is completed all sums paid on the 
tormer attempted assessment shall be credited to the property on account of 
which the same was paid. [L. 793, p. 229, § 6.] 


¢ 1145. New Warrant in Case of Irregularity or Omission. 


In all cases where the treasurer, city or town authorities, shall be unable 
to enforce the collection of any special assessment, by reason of irregularity 
or omission in any proceedings subsequent to the confirmation of such assess- 
ment, the council is authorized and empowered to cause a new warrant or order 
to issue to the treasurer or other proper officers for the collection of any assess- 
ment which, by reason of such irregularity or omission, remains unpaid and 
not collected. The treasurer or other proper officers shall proceed under such 
new warrant or order to enforce and collect the assessments therein specified 
in the same manner, as near as may be, as is prescribed by the provisions of 
this chapter, for the enforcement and collection of special assessments, after 
the same shall have been confirmed as in this chapter provided; and as often as 
any failure shall occur by reason of such irregularities or omissiuns, a new 
warrant or order may issue, and new proceedings be had in like manner, until 
such special assessment shall be fully collected as to each and every lot or 
parcel of land charged therewith. [L. 793, p. 229, § 7.] 


@ 1146. Objector’s Right of Appeal. 


Any person who has filed objections to such new assessment or re-assess- 
ment, as hereinbefore provided, shall have the right to appeal to the superior 
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recital in substance to the effect that all actions for the enforcement of the 
particular assessment will be consolidated into one proceeding and a decree 
or judgment rendered establishing the assessment as a first and paramount 
lien on the property described in the complaint, together with interest, penal- 
ties and costs, and the whole thereof will bear interest at eight per cent per 
annum and be payable in five equal annual installments, and if any install- 
ment remains unpaid for six months after it becomes due, the whole lien 
and all the installments shall mature and become immediately collectible 
and bear twelve per cent interest per annum from maturity. [L. 797, p. 
318, § 3.] 


21155. Order to Show Cause. 

The court shall thereupon issue an order setting forth that all actions 
for the enforcement of the assessment in the particular district have been 
consolidated and directing all persons who have appeared to show cause on or 
before a day and hour in said order named, which shall not be less than five 
nor more than ten days from the date thereof, why the assessment against 
their property should not be established and declared a valid first lien thereon, 
together, with all accrued interest, penalties and costs, and a decree entered 
therefor making such charge payable in five annual installments, with eight 
per cent interest and twelve per cent interest upon default in such payments. 
[L. 797, p. 318, § 4.] 


@ 1156. Service of Order. 

A copy of said order shall be served on all parties who have appeared or 
upon their attorneys at least five days before the return day. On or before 
the return day of said order the parties served shall file an answer thereto 
setting forth in concise language and separately each objection they may 
desire to urge to the enforcement of the assessment in whole or in part, and 
no objection not so specified shall be urged or heard. [L. ’97, p. 318, § 5.] 


21157. Objections—Hearing. 

At the day and hour named in the aforesaid order the court shall forth- 
with proceed to hear and determine all matters both of law and of fact arising 
on the objections filed by the parties defendant. All motions and demurrers 
or other dilatory pleas shall be summarily heard and determined and the 
consolidated proceeding disposed of on the merits. The hearing thereof 
shall have precedents over all other civil proceedings. [L. 797, p. 319, § 6.] 


@ 1158. Assessment Roll as Evidence—Burden of Proof. 


The assessment roll, or an authenticated copy thereof, shall be prima 
facie evidence of the regularity and legality of the assessment and of all 
proceedings connected therewith, and the burden of proof shall be upon the 
defendants. [L. ’97, p. 319, § 7.] 


3 1159. Judgment Lien. 


In any such consolidated proceeding if it shall appear to the court on 
the trial thereof that the local improvement has been made and the property 
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of the district has received the benefits thereof, the court shall by decree 
establish the lien of the assessment, against each lot or parcel of land assessed, 
to the extent of the proportion of the reasonable value of such improvement 
justly chargeable to such premises, notwithstanding any defect, informality 
or irregularity in the proceedings. But in such case if the defects, informali- 
ties or irregularities in the assessment or the improvement are prejudicial to 
the party objecting on account thereof, the court in its discretion may dis- 
allow any part or the whole of the costs of the city, or the accrued interest or 
any part thereof or the penalties or costs, interest and penalties, and may also 
reduce the amount of the charge against the premises. [L. 97, p. 319, § 8.] 


21160. Defects Not to be Fatal to Enforcement of Lien. 


No defects, informalities, or irregularities either in the assessment or the 
levy thereof, or in the inception of the improvement or subsequent procedure, 
or in the improvement itself, shall be fatal to the enforcement of the assess- 
ment and establishment of a lien therefor, except in case of the entire absence 
of such notice to the property owner, by publication or otherwise, as may have 
been required by law, of the assessment or of the proposed improvement 
at the time such assessment was made or improvement ordered. [L. ’97, p. 
319, § 9.] 


21161. Decree. 


Upon the trial of such consolidated proceeding, if the assessment be 
sustained in whole or in part, the court shall make a decree charging against 
each lot or parcel of land within the particular district, the amount assessed 
against it, including interest, penalties and costs, or such amount of the 
assessment or interest, penalty or costs as the court may deem just, and shall 
establish the amount so charged by decree as a first and paramount lien 
against the property. [L. ’97, p. 320, § 10.] 


21162. Amount of Lien to Bear Interest. 


The amount of the assessment so established as a lien against each 
particular lot or parcel of land in the district shall bear interest from the 
date of the decree at the rate of eight per cent per annum, and shall be 
payable in five equal annual installments, the first due one year from the 
date of the decree, together with all accrued interest on the whole amount 
of the lien, and so on each year until fully paid and discharged. [L. 797, p. 
320, § 11.] 


@ 1168. Discharge of Lien. 

At any time within three months from the date of the decree any prop- 
erty owner may pay off and discharge the entire amount of the lien against 
his property by the payment of the face thereof with the interest accrued 
to the date of payment; but after the expiration of three months if any 
person desires to pay and discharge the entire lien, he shall pay in addition 
to the face of the lien all interest accruing thereon up to the time for the 
payment of the next annual installment. [L. ’97, p. 320, § 12.] 
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21164. Default on One Installment, Whole Assessment Due. 

If any installment is not paid when due it shall bear interest from the 
time it becomes payable at the rate of twelve per cent per annum, and if it 
shall remain unpaid for more than six months after it matures, then the 
entire amount of the lien shall mature and become payable, and from the 
time of its maturity shall bear interest at the rate of twelve per cent per 
annum. [L. 797, p. 320, § 13.] 


@ 1165. Warrant Holder May Apply for Order of Sale. 

At any time after the expiration of six months, as provided in the 
preceding section of this article, the city or any holder of any of the warrants 
provided for herein, may by motion apply to the court for an order of sale 
against the property on which the lien remains unpaid. Such order of sale 
shall issue to the sheriff of the county and the property therein described shall 
be sold in the same manner as other real property is sold under special execu- 
tion and all provisions of law applicable to sales of real property upon execu- 
tion shall be applicable to such sale, except as to stay of execution, appraise- 
ment, and that the period of redemption allowed shall be one year from the 
date of sale, after the expiration of which time a deed shall issue from the 
sheriff or his successor to the purchaser or assignee or representative of the 
purchaser and the absolute fee simple title to the property shall pass to the 
purchaser at such sale, or to his assigns, as many lots or parcels of land may 
be included in one order of sale as are delinquent. [L. 97, p. 320, § 14.] 


¢ 1166. No Sale if Lien Discharged. 

If, after the expiration of six months and before an order of sale shall 
have been issued, the delinquent installment is paid together with all accrued 
interest at the rate of twelve per cent on the entire lien up to the date of 
payment, the increased interest and right of sale shall cease until another 
default in payment be made. [L. 97, p. 321, § 15.] 


¢ 1167. City or Warrant Holder May Buy. 

Either the city, any warrant holder interested in the fund or other 
person may become a purchaser at any sale made under the provisions of this 
article, but if the city become a purchaser, it shall hold the title to the prop- 
erty as a trustee for the warrant holders and shall not be chargeable with the 
amount bid therefor. [L. ’97, p. 321, § 16.] | 


21168. City May Sell Property Bought at Sale. 

The city shall have power through its mayor and clerk to sell, assign, 
transfer or otherwise dispose of by deed of quit claim any property purchased 
at such sale, and the proceeds thereof shall be placed in the fund of the 
particular district, and be in leu of the property, and absolute title to the 
property shall vest in the assignee or vendee of the city when the period of 
redemption shall have expired. [L. 797, p. 321, § 17.] 


$1169. Owners Not Brought in—Proceedings. 
The failure to bring into the proceeding all of the owners of property 
within the district subject to assessment shall in no wise affect the power of 
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the ceurt to proceed as to the parties brought in. In such case a subsequent 
petition may be filed and like proceedings had thereon as hereinbefore pro- 
vided. [L. 97, p. 321, § 18.] 


1170. Effect of Release of Portion of Property. 

If a portion of the property within the district be from any cause what- 
soever released or discharged from the assessment, the court shall neverthe- 
less proceed to establish the lien against the property not discharged. [L. 
"97, p. 322, § 19.] 


21171. Petition to Set Aside Decree. 

If in the enforcement of any assessment for a local improvement, decrees 
of foreclosure have been entered or in cases where sales have been made 
under such decrees of the property assessed, and it has been bought in by the 
city, upon application made to the court by the city, an order shall be issued 
by the court directing the several defendants to show cause why the decrees 
and sales (if sales have been made in the several actions) should not be set 
aside, the several suits consolidated, and a new decree entered charging said 
property with the assessment and establishing a lien, in the same manner and 
form as hereinbefore provided. A copy of said order to show cause shall 
be served upon the parties interested, personally or by publication, as sum- 
mons is served and shall be returnable not less than five nor more than ten 
days from its date. [L. ’97, p. 322, § 20.] 


@1172. Procedure. 


Upon the return day at the hour therein named the court shall proceed 
summarily to hear and determine the matter as hereinbefore specified in 
section 1157: Provided, That no objections or defenses to the assessment or 
any part thereof, shall be urged or heard which were or could have been 
adjudicated in the original proceeding. [L. ’97, p. 322, § 21.] 


21173. Decree. 

Upon the hearing the court shall enter a decree setting aside the former 
decrees and sales, if sales have been made, and establishing the charge as a 
first and paramount lien upon the several lots and parcels of land in the 
same manner and form as hereinbefore provided for. [L. 797, p. 322, § 22.] 


ĝ 1174. Notice. 

Before making application for consolidation and the establishment of 
liens by decree as hereinbefore provided, the city shall cause a notice to be 
published in the official newspaper of the city, directed to the holders of the 
warrants issued against the fund of the particular district which it is desired 
to refund, that the city is about to refund the warrants of that district into six 
per cent warrants, to be issued under the provisions of this article, to the 
amount of the outstanding and unpaid assessments in the district; that such 
new warrants will be issued of such denominations as may be determined by 
the mayor and clerk of the city, not exceeding fifty dollars each, numbered 
from one upwards, and will be called in the order of their number; the 
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be construed as an additional and concurrent procedure or remedy. [L. 797, 
p. 325, § 30. ] 


CHAPTER XX. 
OF BONDS FOR INTERNAL IMPROVEMENTS. 


21185. Installment Bonds for—How Issued. 

Whenever the mayor and council of any city shall, under authority 
vested in them by any law of this state and the charter of such city, cause 
any street, avenue or alley in such city to be graded, curbed, guttered, paved, 
repaired, or macadamized, or re-macadamized, planked or re-planked, or any 
sewer to be constructed or make any other local improvements, the expense 
of which is chargeable to the abutting, adjoining, contiguous or approximate 
property, they may, in their discretion, provide for the payment of the cost 
and expenses thereof by installments, instead of levying the entire tax or 
special assessment for such costs at one time, and for such installments they 
may issue, in the name of such city, improvement bonds of the district, 
which shall include the adjoining, contiguous and approximate property liable 
to assessment for such local improvement according to the city charter, pay- 
able in installments of equal amounts each year, none of which bonds nor any 
of the installments thereof shall run longer than ten years, nor bear interest 
exceeding nine per centum per annum. Such bonds may be issued to the 
contractor constructing the improvement in payment thereof, or the mayor 
and council, or by charter and ordinance of said city, other authorized officer 
or officers of said city, may sell the same at not less than their par value, net, 
and pay the proceeds thereof to the contractor. Such bonds shall not be 
issued in amount in excess of the contract price of the work or improvement, 
except that the installment coupons shall include the interest on such install- 
ments to the maturity thereof. The bonds shall be of such denominations 
as the mayor and council shall deem proper. Where district bonds are issued 
under this chapter for improvements, the cost of which is by law charged by 
special assessment against specific property, the mayor and council or other 
authorized officer, board or body shall levy special assessments each year 
sufficient to redeem the installments of such bonds next thereafter maturing, 
but in computing the amount of special assessment to be levied against each 
piece of property liable therefor, interest thereon at a rate not exceeding 
nine per centum per annum from the date of the issuance of said bonds until 
the maturity of the installment of bonds next thereafter maturing. Such 
assessments shal] be made upon the property chargeable for the cost of such 
improvements, respectively, and shall be levied and collected in the same 
manner as may be provided by law and the charter and ordinance of such 
city for the levy and collection of special assessments for such improvements 
where no bonds are issued, except as otherwise provided by this chapter. 
But the basis of such assessment, whether upon assessed valuation, frontage 
or otherwise liable for such costs, shal] be retained for the assessment of suc- 
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ceeding installments of said bonds. The owner of any piece of property 
liable to any such special assessment may redeem his property from such 
liability by paying the entire assessment chargeable against his property 
(upon the city clerk mailing him a written or printed notice) thirty days 
before the issuance of the bonds, or after the issuance of the bonds by paying 
all the installments of the assessments which have been levied and also the 
amount of unlevied installments with interest on the latter at the rate of 
eight per centum per annum from the date of the issuance of the bonds to the 
time of maturity of the last installment. In all cases where installments of 
assessments not yet levied and paid as above provided, whether before or 
after the issuance of the bonds, the same shall be paid to the city treasurer, 
who shall receipt therefor, and all sums so paid shall be applied solely to 
the payment of such improvements or the redemption of the bonds issued 
therefor. Where any piece of property has been redeemed from liability for 
the cost of any improvement as herein provided, such property shall not 
thereafter be liable for further special assessment for the cost of such improve- 
ment except as hereinafter provided. No suit to set aside the said special 
assessment or to enjoin the making of the same shall be brought, nor any 
defense to the validity thereof be allowed after the expiration of thirty days 
from the time the amount due on each lot or piece of ground liable for such 
assessment is ascertained and confirmed by the council. The funds raised 
by such assessments shall be applied solely towards the redemption of said 
bonds. [L. ’93, p. 231, § 1.] 


This chapter is constitutional, and is ap- 
plicable to cities of the first class, as well as 
{oe ge Her cities: Germond v. Tacoma, 


It seems that under the provisions of this 


If an act, general in terms, contains such 
reference to special acts as to show an in- 
tent on the part of the legislature thereby 
to repeal or change them, the rule that gen- 
eral acts have no effect upon special ones, 


though covering the same special subject 
matter, must yield to the manifest intention 
of the legislature: Id. See infra § 1188. 


statute a court of equity may compel the 
lien created for the entire work to be fore- 
closed in one suit: Id., 369. 

21186. Bonds Issued to Contractor Transfers City’s Lien. 

| Such bonds, when issued to the contractor constructing the improve- 
ment in payment therefor, or when sold as above provided, shall transfer to 
the contractor or other owner or holder all the right and interest of such 
city in and with respect to every such assessment, and the lien thereby created 
against the property of such owners assessed as shall not have availed them- 
selves of the provisions of this chapter in regard to the redemption of their 
property as aforesaid, shall authorize said contractor and his assigns and 
the owners and holders of said bonds to receive, sue for and collect or have 
collected every such assessment embraced in any such bond by or through any 
of the methods provided by law for the collection of assessments for local 
improvements. And if the city shall fail, neglect or refuse to pay said bonds, 
or to promptly collect any of such assessments when due, the owner of any 
such bonds may proceed in his own name to collect such assessment and fore- 
close the lien thereof in any court of competent jurisdiction, and shall recover 
in addition to the amount of such bonds and interest thereon, five per centum, 
together with the costs of such suit. Any number of holders of such bonds 
for any single improvement may join as plaintiffs, and any number of owners 
of the property on which the same are a lien may be joined as defendants 
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in such suit. And such bonds shall be equal liens upon the property for the 
assessments represented by such bonds without priority of one over another 
to the extent of the several assessments against the several lots and parcels 
of land. [L. 793, p. 233, § 2.] 


@ 1187. Authority to Re-Assess, When. | 

In all cases of special assessment for local improvements of any kind 
against any property, persons or corporations whatsoever wherein said assess- 
ments have failed to be valid in whole or in part for want of form or insuffi- 
ciency, informality or irregularity or non-conformance with the charter pro- 
visions or laws governing such assessments, the city council or other author- 
ized board or body shall be and they are hereby authorized to re-assess such 
special taxes or assessments and to enforce their collection in accordance with 
the provisions of law existing at the time the re-assessment is made: And it 
is further provided, That whenever, for any cause, mistake or inadvertence 
the amount assessed shall not be sufficient to pay the cost of the improvement 
made and enjoyed by owners of property in the local assessment district 
where the same is made, that it shall be lawful and the city council or other 
authorized board or body is hereby directed and authorized to make re-assess- 
ments on all the property in said local assessment district sufficient to pay 
for such improvement, such re-assessment to be made and collected in accord- 
ance with the provisions of the law or ordinance existing at the time of its 
levy. [L. 793, p. 234, § 3.] 


2 1188. Concurrent Remedy. 

Nothing herein shall be construed as repealing or modifying any existing 
manner and method for cities of the first class to make improvements as 
herein provided for, but shall be construed as an additional and concurrent 
power and authority. Any city whose charter provides for the issuance of 
bonds for local improvements, payable only from the proceeds of special 
assessments, is hereby authorized to issue such bonds in the manner and with 
the effect provided in such charter, and the holder of any such bond shall look 
only to the fund provided by such assessment for the principal or interest of 
such bond. [L. 93, p. 235, § 4.] 


g 1189. Remedy for Non-Payment. 

The holder of any bond issued under the authority of this chapter shall 
have no claim therefor against the city by which the same is issued, in any 
event, except from the collections of the special assessment made for the 
improvement for which such bond was issued, but his remedy, in case of 
no[n]payment, shall be confined to the enforcement of such assessments. 
A copy of this section shall be plainly written, printed or engraved on the 
face of each bond so issued. [L. 793, p. 235, $ 5.] 


See notes to § 1185 supra. 
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CHAPTER XXI. 


OF INDEBTEDNESS AND BONDS FOR GENERAL PURPOSES. 


21190. Limitations on Indebtedness. 


. 


Any city or town having a corporate existence in this state at the time 
of the adoption of the constitution thereof is hereby authorized and empow- 
ered to borrow money and to contract indebtedness in any other manner for 
general municipal purposes, not exceeding in amount, together with the 
existing general indebtedness of such city or town, one and one-half per 
centum of the taxable property in such city or town, to be ascertained by the 
last assessment for state and county purposes, previous to the incurring of 
such indebtedness, except that in incorporated cities the assessment shall 
be taken from the last assessment for city purposes, wherever it is deemed 
advisable to do so by the city or town council thereof. [L. ’90, p. 225, § 1; 


1 H. C., § 702.] 


See Const., Art. VIII., 
municipal indebtedness. 

See notes to § 1077 supra, bonds for the 
construction of water works. 

See notes to § 1545 et seq., 
county indebtedness, etc. 

This act, embracing this chapter, empow- 
ering cities and towns organized prior to 
the adoption of the state constitution to ex- 
tend their credit and fund their indebted- 
ness, and validating certain indebtedness 
already created, is not unconstitutional by 
reason of embracing more than one subject: 
Baker v. Seattle, 2 W., 577. 

The application of this chapter to cities 
and towns existing at the time of the adop- 
tion of the constitution is not in violation of 
Art. XI., § 10, of that instrument, requiring 
the incorporation, organization and classi- 
fication of cities in proportion to population, 
as at the same session of the legislature in 
compliance with this requirement, the same 
authority was conferred upon corporations 
to be thereafter organized, and the legisla- 
tion of the session on this subject, though 
not all contained in one act, was uniform 
and universal! in its operation: Id. 

This act (Feb. 26, '90) embraced in this 
chapter, did not repeal the act of Mar. 26, 
‘90, p. 521. On the contrary, $$ 2 and 3 of the 
latter act form a fitting complement to the 
provisions of the former: Metcalf v. Seat- 
tle, 1 W., 

Prior to acts of Mar. 24, °90. and Mar. 26, 
90, (pp. 215, 520), cities did not have the right 
to create indebtedness by issuance of nego- 
tlable bonds: Seymour v. Tacoma, 6 W., 
138. 145. . 

The constitutional provision prohibiting a 
city from incurring any indebtedness in ex- 
cess of one and one-half per cent. of the 
taxable property within its Hmits fs not a 
grant of power to incur indebtedness, but a 
limitation on such power, which has no 
effect until the data, which gives life to 
such limitation, has been first ascertained: 
Childs v. Anacortes, 5 W., 452. 

Where a city has been recently incorpor- 
ated, and until a regular assessment for city 
purposes has been made, such city may 
ascertain the total valuation of the property 
within its limits, as shown by the last as- 
sessment roll of the county, and declare the 
same to be the valuation for purpose of 
establishing a basis for the incurring of 
indebtedness: Id. 

Although warrants issued by a city may 
make its indebtedness, in excess of the law- 
ful Himit, according to the valuation at the 


§ 6, limitation of 


limitation of 


time when issued, yet, if such indebtedness 
was legal according to the valuation for the 
year in which incurred, the warrants are 
valid: Id. 

The creation of a void indebtedness by a 
city subsequent to the lawful voting of 
bonds for the purpose of borrowing money 
is not ground for restraining the issuance of 
the bonds: McBryde v. Montesano, 7 W., 69. 

A city may legally enter into a contract 
with one advancing moneys to it for the 
completion of a system of water works, 
whereby a special fund for the repayment 
of the moneys is to be created out of a cer- 
tain percentage of the receipts of the water 
works, and no obligation is assumed by the 
city except to make payment out of the spe- 
cial fund, as such contract is not an incur- 
ring of municipal indebtedness within the 
meaning of the constitutional provisions on 
such subjects: Winston v. Spokane, 12 W., 
624. following Baker v. Seattle. 2 W., 576. 

If street improvement warrants are pay- 
able from funds derived from a special as- 
sessment levy. and the agreement with the 
contractor is that they should be paid “out 
of a special fund.” such indebtedness is not 
within the meaning of the constitutional 
limitation: Baker v. ue 2 W., 576; Aus- 
tin v. Seattle, 2 W. 

If. under a Sranan power to widen streets 
and to condemn such real estate therefor, a 
city has taken possession of condemned 
land. without collecting benefits assessed 
therefor. or making payment of damages 
awarded thereon, the neglect of the city 
does not make such condemnation awards a 
nart of the general municipal indebtedness: 
Baker v. Seattle. supra. 

The indehtedness of a city in excess of one 
and one-half per cent. of its taxable prop- 
erty cannot be assumed on consolidation 
with another city by a new corporation re- 
sulting from the ee oe De Mattos 
v. New Whatcom. 4 W.. 

Where two cities eee eenig incorpor- 
ated into one. the new corporation takes the 
property and assumes the lawful dehts of 
the former corporations, and has authority 
to Issue its bonds to nay the debts thus as- 
sumed, up to one and one-half ver cent. of 
the taxable property within its limits, with- 
out a popular vote: Td. 

Charging the indebtedness to each of the 
former cities to the property within its lim- 
its is a regulation in accordance with jus- 
tice and equity: 

Under this section and an ordinance of 
the city of Seattle submitting the proposi- 
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CHAPTER XV. 
OF THE DISSOLUTION OF CITIES OF THIRD AND FOURTH CLASSES. 


2 1054. Disincorporation. 

Cities of the third and fourth class, having a population of less than four 
thousand inhabitants, and incorporated towns in the state of Washington, may 
be disincorporated in the manner following:— [L. 79%, p. 127, § 1.] 


? 1055. Petition—Election. 

Whenever a petition signed by a majority of the lawful registered voters 
of a city of the third and fourth class, containing less than four thousand 
inhabitants, shall be filed with the council of such city, or whenever a petition 
signed by a majority of the lawful registered voters of an incorporated town, 
shall be filed with the council of such town, it shall be the duty of such town to 
forthwith order an election to be held therein for the purpose of determining 
whether or not such corporation shall be dissolved, and for the further purpose 
of electing a receiver for the purpose of winding up the affairs of such city or 
town in case of dissolution: Provided, That in such cities and towns as may 
have no indebtedness or outstanding liabilities a receiver shall not be elected. 
The election provided for herein shall be at least thirty days after the filing of 
the petition upon which the election may be ordered. [L. 797, p. 127, § 2.] 


g 1056. Notice of Election. 

It shall be the duty of the city or town clerk, as the case may be, to give at 
least twenty days’ notice of such election. The notice shall contain a state- 
ment of the purpose or purposes for which the election is called, and the time 
at which it is to be held, and shall be published for at least two consecutive 
weeks in any weekly newspaper published in such city or town. . If there be no 
such paper, then such notice shall be posted, and kept posted, in five of the 
most public places thereof for the period of at least twenty days previous to the 
day of election. [L. ’97, p. 128, § 3.] 


21057. Ballots, Form of. 


The ballots for such election shall be printed at the expense of the cor- 
poration, and there shall be printed upon each of such ballots the words “For 
dissolution” in one line, and the words “Against dissolution” in another line, 
and in other and separate lines the names of each of the lawfully nominated 
candidates for receiver. In all other respects such ballots shall be in con- 
formity with the law regulating elections in such cities and towns. [L. ’97, p. 
128, § 4.] 


g 1058. Voting, Manner of. 


Such election shall be conducted as other elections are required by law to 
be conducted in such cities or towns, excepting as is herein otherwise provided; 
and only such persons shall be qualified to vote thereat as would be competent 
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to vote at a general municipal election thereof. The voter shall indicate his 
choice by affixing a designating mark after the words “For dissolution” or 
after the words “Against dissolution,” as he may desire, and also by affixing 
such distinguishing mark opposite the name of the person for whom he desires 
to vote as receiver, if a receiver is to be voted for. [L. 797%, p. 128, § 5.] 


21059. Returns, Canvass of. 

The result of such election, together with the ballots cast, shall be certi- 
fied by the election officers to the council of such city or town, which council 
shall canvass such returns at a meeting which shall be held one week from the 
day of such election, and shall declare the result, which shall be made of record 
in the journal of the council proceedings. If the vote “For dissolution” be a 
majority of the registered voters of such city or town, such corporation shall 
be deemed dissolved, and, except as otherwise herein provided, the powers and 
privileges of such corporation shall be deemed surrendered to the state, and, 
except as otherwise provided herein, it shall be absolved from any further duty 
to the state or its own inhabitants: Provided, That all the officers of such city 
or town shall continue in the exercise of all their powers until the receiver 
provided for in this chapter shall have qualified: And provided further, That 
in case no receiver is required, all the offices appertaining to such city or town 
shall, upon the entry of such result, forthwith cease to exist. [L. ’97, p. 129, 


§ 6.] 


l 1060. Receiver to Qualify. 

In case of a dissolution of such corporation, the person receiving the high- 
est number of votes for receiver shall be declared elected as such, and he shall 
within ten days thereafter qualify by filing with the county auditor of the ` 
county in which such city or town may be situated, a bond in penalty equal in 
amount to the audited indebtedness and established liabilities of such city or 
town, with sureties to the satisfaction of the board of county commissioners or 
the judge of the superior court of such county, if the commissioners be not in 
session, which bond shall run to the state of Washington and shall be condi- 
tioned for the faithful perfornfance of his duties as such receiver, and the 
prompt payment in the order of their priority of all lawful claims against such 
city or town, as they may be finally established, and as funds may come into his 
hands with which to discharge them. Such bond shall be filed by the county 
auditor and shall be a public record, and shall be for the benefit of any person 
who may be injured by the failure or refusal of such receiver to discharge his 
duty. [L. 97, p. 129, § 7.] 


g 1061. Procedure in Case of Failure to Qualify. 

In case such receiver shall fail to qualify in the manner and form herein 
provided, within ten days after the result of the election shall have been 
declared, it shall be the duty of the council to file in the superior court of the 
county in which such city or town may be situated, a petition setting forth the 
fact of the election and the result thereof, and the failure of the receiver 
elected thereat to qualify within the time last above mentioned, and praying 
for the appointment of another person as a receiver, of which said petition, and 
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of the time of making application thereupon, such receiver shall have three 
days’ notice, if he be found within the county, otherwise no notice shall be 
required, and thereupon the court shall be deemed to have jurisdiction of the 
matter for all purposes, and unless good cause to the contrary be shown, such 
court shall appoint some suitable and proper person as such receiver, who shall 
in turn and within ten days qualify as prescribed in section 1060. In case the 
council do not file the petition and make the application provided for by 
this section, within the time herein provided, it shall be the privilege of any 
taxpayer or citizen of such city or town to file such petition and to make such 
application. [L. ’97, p. 130, § 8.] 


@ 1062. Receiver’s Duties. 


Upon qualifying, as hereinbefore provided, it shall be the duty of the 
receiver to take possession, and the duty of the several officers of the late 
corporation to surrender to such receiver all the property, moneys, vouchers, 
records and books thereof, or in any manner appertaining to its business, and 
he shall forthwith proceed to wind [up] the affairs of such city or town; and 
for such purpose he shall have authority to pay:— 

All outstanding warrants and bonds; 

All lawful claims against the city or town which have been duly audited 
and allowed by the council; 

All lawful claims which may be presented to him within the time limited 
by law for the presentation of such claims, but no claim shall be allowed or 
paid which is not presented within six months from the date of the election 
provided for in section 1058; 

All claims that by final adjudication may come to be established as lawful 
claims against the corporation; 

All outstanding warrants and claims shall be paid in the order of their 
priority, having reference to the fund on which they are properly a charge, 
and all bonds shall be paid in the order of their maturity, having reference to 
the fund on which they are issued. [L. 97, p. 130, § 9.] 


@ 1063. Sale of Property to Pay Debts—Tax. 

For the purpose of enabling the receiver to pay such claims, he is hereby 
wuthorized to sell at public auction, after such public notice as the sheriff is 
required to give on sale of like property, all the property of such late corpora- 
tion, excepting such as may be necessary to enable him to wind up the affairs 
thereof, and excepting also all such as may have been dedicated to public use. 
Personal property shall be sold for cash in hand, and real property may be sold 
either for cash in hand, or for one-half cash and the balance in deferred pay- 
ments, the last payment not being later than one year from the date of sale, in 
the discretion of the receiver, he, however, to hold the title until the purchase 
price shall have been fully paid. The receiver shall further have the power 
to levy taxes on all property in the same manner and to the same extent as the 
proper authorities of the city or town could have done if such corporation had 
not been dissolved, and to receive such taxes when collected, and to apply the 
proceeds arising from such sales and taxes to the extinguishment of the 
obligations of such late corporation in the manner provided in the last preced- 
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ing section, but after all the legal claims against such late corporation have 
been paid excepting bonds not yet due, the tax levy shall be no greater than 
sufficient to meet the accruing interest, until the maturity of such bonds or 
securities, when the levy may be sufficient to meet the same: Provided, That 
no levy greater than two mills on the dollar shall be made therefor. [L. 797, 
p. 131, $ 10.] 


21064. Commissions of. 


The receiver shall be entitled to deduct from any funds coming into his 
hands a commission of six per centum on the first thousand dollars, five per 
centum on the second thousand, and four per centum on all moneys over two 
thousand, as his full compensation, exclusive of necessary traveling expenses 
and necessary disbursements, but not exclusive of attorneys’ fees. [L. 797, p. 
131, § 11.] 


å 1065. May Sue and be Sued. 

The receiver shall have the right to sue and be sued in all cases whatsoever 
necessary or proper for the purpose of winding up the affairs of the late 
corporation, and shall be subject to be sued in all cases wherein the city or 


town might have been sued, excepting as in this chapter otherwise provided. 
[L. 97, p. 132, § 12.] 


@ 1066. May be Removed for Cause. 

The receiver shall proceed to wind up the affairs of the late corporation 
with diligence, and may, for negligence or misconduct in the discharge of his 
duties, be subject to removal by the superior court upon a proper showing 
made by a taxpayer of such late corporation, or by an unsatisfied creditor 
thereof. In case of the removal, death or resignation of a receiver, the court 
shall have power to appoint a new receiver and to take charge of the affairs 
of the late corporation, as in case of other receiverships. [L. ’97, p. 132, $ 13.] 


2? 1067. How Discharged. 


Upon the final payment of all lawful demands against such late corpora- 
tion, it shall be the duty of the receiver to file a final account, together with 
all vouchers, with the county clerk, and any funds remaining in his hands 
shall be paid to the county treasurer for the use of the school district in which 
such city or town may be situated; and thereupon such receivership shall be 
deemed ended. [L. ’97, p. 132, $ 14.] 


2 1068. When no Receiver Elected, Procedure. 


In case an election should be ordered as provided in section 1055, and no 
receiver should be elected, upon the supposition that there was no indebted- 
ness or outstanding liabilities, and it should subsequently transpire that there 
was such indebtedness or liability, any person interested may, unless such 
indebtedness be paid, file a petition in the superior court, and the court shall 
appoint a receiver, who shall qualify, and proceed in like manner and have like 
powers and authority as any other receiver provided for in this chapter. [L. 
97, p. 132, $ 15. ] 
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21069. Census. 

In case a petition be filed for the purpose of calling an election, as pro- 
vided in section 1055, it shall be the duty of the council to appoint a suitable 
person to make an enumeration of the inhabitants of such city, and such 
enumeration, unless impeached for fraud, shall be conclusive: Provided, That 
if an enumeration shall have been made for the city, county, state or the 
United States within six months next previous to the filing of such petition, 
and such enumeration shows the population of such city to be less than four 
thousand inhabitants, then no other enumeration shall be necessary. [L. 797, 
p. 132, § 16.] 


@ 1070. Streets to Remain Public Highways. 

Upon the dissolution of any incorporation, the streets and highways of 
such city or town shall revert to the control of the state, and shall remain 
public highways until closed in pursuance of law; and the territory embraced 
within such city or town shall be made into a new road district or annexed to 
adjoining districts, as may be ordered by the board of county commissioners of 
the county embracing such city or town. [L. 797, p. 133, § 17.] 


1071. Existing Contracts Not to be Impaired. 

Nothing herein contained shall be construed as impairing the obligation 
of any contract; and in case any franchise may have been lawfully granted, 
which franchise shall not have expired at the time of the dissolution of such 
municipal corporation, nothing herein contained shall be construed as an 
impairment of such franchise, and no right shall be implied herefrom to inter- 
fere therewith to any greater extent than such city or town might lawfully 
have done had it remained incorporated. [L. ’97, p. 133, § 18. ] 


CHAPTER XVI. 
OF POWER TO MAINTAIN AND CONSTRUCT WATERWORKS. 


3 1076. Scope of Power. 

Any incorporated city or town within the state be and is hereby author- 
ized to construct, condemn and purchase, purchase, acquire, add to, maintain, 
conduct and operate water works within or without its limits for the purpose 
of furnishing such city or town, and the inhabitants thereof, and any other 
persons with an ample supply of water for all uses and purposes, public and 
private, including water power or other power derived therefrom, with full 
power to regulate and control the use, distribution and price thereof; and to 
construct and maintain systems of sewerage, with full jurisdiction and author- 
ity to manage, regulate and control the same, within and without the limits of 
the corporation; and to construct, condemn and purchase, purchase, acquire, 
add to, maintain and operate works, plants and facilities for the purpose of 
furnishing such city or town and the inhabitants thereof and any other per- 
sons with gas, electricity and other means, power and facilities for lighting, 
heating, fuel and power purposes, public and private, with full authority to 
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regulate and control the use, distribution and price thereof; and to construct, 
condemn and purchase, purchase, acquire, add to, maintain and operate cable, 
electric or other railways within the corporate limits of such city or town, for 
the transportation of freight and passengers, with full authority to regulate 
and control the use and operation thereof, and to fix, alter, regulate and 
control the fares and rates to be charged thereon. [Cf. L. 790, p. 520, § 1; 1 
H. C., § 696; L. 793, p. 12, § 1; L. 797, p. 326, § 1.] 


See infra § 1192, increased indebtedness for 308; Seymour v. Tacoma, 6 W., 138. 
water, light, etc. The provisions of this chapter do not ap- 
The act of Mar. 26, ’90 (of which this chap- ply to bonds other than as specially pro- 
ter is a substitute) is not subject to the ob- vided for therein, viz., for those issued to 
jection that the subject of the act is not raise money for water, sewer or light 
expressed in the title as required by Art. II., plants: Baker v. Seattle, 2 W., 576, 594. 
§ 19, of the Const.: Yesler v. Seattle, 1 W.. 


g 1077. Procedure—Special Election, etc. 

Whenever the city council or other corporate authority of any such city 
or town shall deem it advisable that the city or town of which they are such 
officers shall exercise the authority conferred upon them in relation to water 
works, sewerage, works for lighting, heating, fuel and power purposes, or 
cable, electric or other railways, any or all thereof, the corporation shall pro- 
vide therefor by ordinance, which shall specify and adopt the system or plan 
proposed and declare the estimated cost thereof as near as may be, and the 
same shall be submitted for ratification or rejection to the qualified voters of 
said city or town at a special election, of which thirty days notice shall be given 
in the newspaper doing the city or town printing, by publication in each issue 
of said paper during said time: Provided, That if the said city or town is to 
become indebted and issue bonds or warrants for such water works, sewerage 
system, lighting, heating, fuel and power works or railways, the said proposi- 
tion and authority to become so indebted shall be adopted and assented to by 
three-fifths of the qualified voters of said city or town voting at said election, 
except as to the adoption or rejection of the system or plan of said improve- 
ments, which may be adopted by a majority vote. When such system or plan 
has been adopted, and no indebtedness is to be incurred therefor, the corporate 
authorities may proceed forthwith to construct and acquire the improvements 
or lands contemplated, making payment therefor from any available funds. 
When the system or plan has been adopted and the creation of an indebtedness 
by the issuance of bonds or warrants assented to as aforesaid, the said corpora- 
tion shall be authorized and empowered to construct and acquire the improve- 
ments or lands contemplated, and to create an indebtedness and to issue bonds 
or warrants therefor, or for combinations thereof, as hereinafter provided, 
to wit: 

1. General city or town bonds may be issued to an amount not exceeding 
five per cent of the taxable property, as shown on the last assessment roll of the 
city or town made for general municipal purposes; such bonds to be additional 
to all other outstanding indebtedness of the city or town created within con- 
stitutional limits. The said bonds shall be issued in denominations of not 
less than one hundred or more than one thousand dollars; shall be numbered 
from one up consecutively, shall bear the date of their issue, shall be payable 
not more than twenty years from date, and shall bear interest not exceeding 
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six per cent per annum, payable semi-annually, with interest coupons attached, 
and the principal and interest shall be made payable at such place as may be 
designated. The bonds and each coupon shall be signed by the mayor and 
attested by the clerk under the seal of the city or town. There shall be levied 
each year a tax upon the taxable property of such city or town as the case may 
be, sufficient to pay the interest on said bonds as the same accrues, and before 
seven years prior to the maturity thereof, an annual sinking fund tax sufficient 
for the payment of said bonds at maturity, which taxes shall become due and 
collectible as other taxes. Said bonds shall be printed, or engraved, or litho- 
graphed on good bond paper, and a duly authenticated copy of this act, to- 
gether with the ordinance of the city or town authorizing and directing such 
special election, shall be printed on each bond, together with a printed copy of 
a signed statement by the mayor and clerk showing the result of said election. 
Such bonds shall be sold in such manner as the corporate authorities shall 
deem for the best interest of the city or town. A register shall be kept of all 
bonds, which register shall show the number, date, amount, interest, name 
of payee, and when and where payable, of each and every bond executed, issued 
or sold under the provisions of this subdivision. 


2. A special fund may be created for the sole purpose of defraying the cost 
and expense of the construction or acquirement of each class of improvements 
or lands contemplated or any combination thereof, together with such interest 
as shall accrue upon the obligations issued therefor, into which said fund the 
authorities of said city or town may obligate and bind the said city or town 
to set aside and pay a fixed proportion of the revenues or proceeds to be derived 
from the plan or system, lands or uses of which the said improvement forms 
the whole, or part, so long as any obligations are outstanding against said 
fund. In fixing said proportion the authorities of such city or town shall have 
due regard to the cost of operation and maintenance of the plan or system as 
constructed or added to, and shall not set aside into the special fund a greater 
proportion of the revenues or proceeds than, in their judgment, will be avail- 
able over and above such cost of maintenance and operation. The city or 
town authorities may from time to time, by ordinance, transfer to any such 
special fund any other available funds of said city. Bonds or warrants may be 
issued against any such special fund to the amount of the costs or charges to be 
inet therefrom. Such bonds or warrants shall be issued in denominations of 
not less than one hundred or more than one thouand dollars, shall be num- 
bered from one up consecutively and shall bear interest not exceeding six per 
cent, payable semi-annually, the principal of any such bonds or warrants 
being payable upon call of the city or town treasurer in the order of their 
numbers whenever there is in such special fund, after payment of interest on 
all outstanding bonds or warrants, a sufficient balance to pay the same. And 
any such bonds or warrants issued against any special fund as herein provided 
shall be a valid claim of the holder thereof only as against the said special 
fund and the fixed proportion of special revenues obligated to be set aside 
therein, and shall not constitute an indebtedness of such city or town within 
the meaning of the constitutional provisions and limitations. The principal 
and interest of any such bonds or warrants shall be made payable at such place 
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as may be designated. Each such bond or warrant shall state upon its face 
that it is payable from a special fund, naming said fund and the ordinance 
creating it. Said bonds or warrants shall be printed, or engraved or litho- 
graphed on good bond paper, and a duly authenticated copy of this act, 
together with the whole or a summary of the ordinances of the city or town 
authorizing and directing the special election and creating the special fund, 
shall be printed on cach bond or warrant, together with a printed copy of a 
signed statement by the mayor and clerk showing the result of such election. 
Said bonds or warrants shall be sold in such manner as the corporate authori- 
ties shall deem for the best interest of the city or town, or the corporate 
authorities may provide in any contract for the construction or acquirement of 
the proposed improvement that payment therefor shall be made only in such 
bonds and warrants at the par value thereof. A register shall be kept of all 
bonds and warrants, which register shall show the number, date, amount, 
interest, name of payee and where payable, of each and every bond or warrant 
issued or sold under the provisions of this subdivision. Upon the creation of 
any such special fund and the issuance of any such obligation against same, the 
fixed proportion of revenue shall be set aside and paid into said special fund as 
provided in the ordinance creating said fund, and in case any city or town shall 
fail to thus set aside and pay such fixed proportion as aforesaid, the holder of 
any bond or warrant against such special fund may bring suit or action against 
said city or town and compel such setting aside and payment. [Cf. L. ’90, p. 
520, § 2; L. 791, p. 826, § 1; 1 H. C., § 697; L. 793, p. 12, § 2; L. 797, p. 
327, § 2] | 


See infra notes to § 1190 et seq., 
of municipal indebtedness. 


limitation sufficient without a schedule showing fur- 


ther details: Seymour v. Tacoma, 6 W., 138. 


This is a general law applicable to all in- 
corporated cities and towns, and authorizes 
ordinances on the subject enumerated either 
singly, doubly or all together: Yesler v. Se- 
attle, 1 W., 308. 
Under Art VIII., $ 6, of the Const., the in- 
debtedness of a municipal corporation for 

water works, etc., is not limited to five per 
cent. of the assessment, but mav be of any 
percentage, so long as the total of indebted- 
ness for all purposes does not excecd ten 
per cent, of its last tssessment roll: Metcalf 
v. Seattle, 1 W., 297; distinguished in Sey- 
mour v. Tacoma, 6 W., 419; compare Yesler 
v. Seattle, 1 W., 310, 314, 320. 

Under this section the limitation of mu- 
nicipal indebtedness for water works, light 
plants and sewers ts five per cent. of the 
total valuation of property within the city 
limits: Seymour v. Tacoma, 6 W., 427; dis- 
tinguishing Metcalf v. Seattle, 1 W., 297. 

If, subsequent to a municipal] election for 
voting bonds for purchase of water works, 
but prior to their issuance, a new assess- 
ment becomes operative, whereby the valu- 
ation of taxable property is reduced, the 
city may be enjoined from issuing bonds in 
excess of five per cent. of the existing valu- 
ation, although the former valuation was 
sufficient to sustain the Issue: Seymour V. 
Tacoma, supra. 

If municipal bonds are not payable out of 
the general fund, but out of proceeds of 
special taxes, the amount of cash in the 
general fund cannot be credited upon the 
amount of bonded indebtedness proposed so 
as to reduce indebtedness below the tive per 
cent. limit: Id. 

An ordinance providing that a purchase 
hy a city of the existing plant of a light and 
water company, with a certain exception, 
and that the city extend the water works 
by a gravity system from certain springs, is 


If there has been a substantial compliance 
with the requirements of the law governing 
notice of election, in voting municipal 
bonds, and there has been a fair election 
thereunder, the result cannot be defeated 
by technical irregularities: Seymour v. Ta- 
coma, 6 W., 427. 

An ‘election for the issuance of bonds for 
purchase of water works is not void because 
at the same election a proposition was also 
submitted for issuance of bonds for con- 
struction of a bridge: Seymour v. Tacoma, 
6 W. 427; distinguished in McBryde v. Mon- 
tesano, 7 W., 73. 

it is not necessary that the ordinance it- 
self providing for the purchase of water 
works should be set out in full in the elec- 
tion notice, where the latter contains a fair 
stutement of the matters to be submitted: 
Seymour v. Tacoma, 6 W., 


Under this chapter, the question of pur- 
chasing water works and light plant, and 
paying therefor with procecds of bonds, 
may be submitted at the same election as 
one proposition: Seymour v. Tacoma, 6 W., 

8 


There is no state law requiring registra- 
tion of voters at elections to decide upon 
propositions for purchasing water works, 
ete.: Seymour v. Tacoma, 6 W. 13s; fol- 
lowed in Graves v. Seattle, 8 W.. 248; Moore 
v. Walla Walla, 60 Fed, Rep., 961, 

The failure of the legislature to make pro- 
vision for registration, as required by Art. 

7I., § 7, of the Const., will not operate to 
invalidate an election held without such 
registration: Stallcup v., Tacoma, 13 W., 141 

A proposition for the purchase by a city 
of a water works and electrice light plant, 
Which under its charter it must submit to 
vote for authorization, must be controiled, 
as to the property to be purchased, by the: 
terms of the ordinance; and the seller, after; 
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acceptance of purchase price, cannot invoke 
either prior dealings between it and the city 
contemplating that property covered by the 
ordinance should not be included, or the 
subsequent acceptance by the city of a deed 
not covering such property: Tacoma L., & 
W. Co. v. Tacoma, 13 W., 115. 

Under the statute requiring water works 
proposition at a special election, etec., the 
ordinance, in the absence of an official 
newspaper, should specify the paper in 
which the publication should be made; and 
the act of the clerk in making publication 
of the notice upon his own authority will 
not amount to notice: Thompson v. Town 
of Sumner, 9 W., 310. 

Where the matter of constructing water 
works must be ordered submitted to the 
electors thereof by ordinance, such ordi- 
nance is tnvalid when it provides that it 
snall only take effect and be in force “after 
adoption by the qualified electors of the 
town” at such election: Id. 

The provisions of an ordinance granting a 
franchise to furnish a city and its inhabit- 
arts with water. and providing that the city 
shculd pay a stipulated rental for a certain 
number ef hydrants, will not render the 
city liable for the rent when no hvdrants 
have actually been attached to the mains, 
and it does not appear that the city had 
ever Leen called upon the furnish the hy- 
Hoe ana. aet a they shovld be 

ced: slenshburgh, etc., Co. v. Ie i 
burgh, 13 W., 554. > iik 

The recital in an ordinance adopting a 
system of electric lighting that it was 
passed fursuant to an act of Mar. 26, '9), as 
amendea by act of Mar. 9, ’91, is mere sur- 
plussage, when in fact thé ordinances was 
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passed pursuant to an act of Feb. 10, '33, 
which was a re-enactment of the former 
acts with immaterial amendments, and is no. 
round for enjoining the issuance of bond: 
or purchase of such lighting system: Lewis 
v. Port Angeles, 7 W., 190. 

The motive which induced voters to 
authorize the issuance of bonds for the pur- 
chase of a light and water plant cannot be 
inquired into by the courts when the pro- 
priety of becoming indebted for such pur- 
pose has been committed to the voters by 
the constitution and statutes of the state: 
Stalleup v. Tacoma, 13 W., 141. 

A decision of the supreme court deter- 
mining the legality of municipal bonds, in 
an action by a tax payer in behalf of him- 
self and other similarly situated to restrain 
their issuance, is, in ebsence of fraud or 
collusion, conclusive of their validity in a 
subsequent action by another tax payer to 
restrain payment of interest thereon: Id.; 
but a decree adjudicating that negotiable 
municipal bonds are invalid ts of no effect 
as against holders for value before matur- 
ity, who are strangers to the record: Id. 

Where the statute requires that such 
bonds “shall bear the date of their issue,” 
it is not a violation thereof for the bonds to 
be prepared and dated July 1. 1890, and not 
negotiated until several months thereafter: 
Yesler v. Seattle, 1 W., 30. 

The requirement that the bonds be signed 
by the mayor is complied with when the 
person holding that office when the occa- 
sion arrives for executing them affixes the 
official signature of the mayor, though the 
bonds bear date pricr to his entry into 
office: Yesler v. Seattle, 1 W., 309. 


In case the qualified electors of any city or town have heretofore at any 


election ratified any plan or system of improvements of the character set forth 
in this chapter, and have-assented to an indebtedness therefor, which said 
clection and ratification was held and made substantially in accordance with 
the provisions of the last preceding section, such ratification of plan and’ 
assent to indebtedness shall be held to be sufficient without the necessity of 
another election; and the construction and acquirement of any such plan, 
system or lands, and the issuance of bonds or warrants in payment therefor, 
may be proceeded with by the corporate authorities of said city or town under 
the further provisions of this chapter. [L. ’97, p. 330, § 3.] 


1079. Repeal of Former Law—Effect of. 


The act entitled “An act relating to and authorizing cities and towns to. 
purchase, construct and maintain water works, systems of sewerage, gas and, 
electric light plants, and to issue bonds to pay therefor, and declaring an emer-: 
gency,” approved February tenth, eighteen hundred and ninety-three, be and. 
the same is hereby repealed: Provided, That this repeal shall in no wise affect! 
any proceedings, contracts, or indebtedness commenced, made, or incurred in. 
accordance therewith, which shall be completed and satisfied in accordance: 
with the terms thereof. [L. 97, p. 330, $ 4.] 


4 1080. Sale or Lease of—Authority Conferred. 


Whenever any city or town in this state shall have purchased or con- 
structed a system of water works, or a gas or electric light works, it shall be 
lawful for such city or town to sell such water works, or gas or electric light 


270 


Cuar. XVII.) OF DRAINAGE AND SEWERAGE. [22 1081-1090 


works, or to lease the same for a term of years, in the manner hereinafter pre- 
scribed. [L. 797, p. 297, § 1.] 


21081. Declaration of Council. 

The council of such city or town shall ascertain, and by resolution declare, 
that the system of water works, or gas or electric light works, which it is pro- 
posed to sell or lease, cannot be operated by such city or town, so as to repay 
the cost and expense of operation, and interest on the capital invested therein, 
and the necessary depreciation thereof, and that the same is, or threatens to 
become, a burdensome charge upon the taxpayers of such city or town. [L. 
"97, p. 297, § 2.] 


21082. Disposition of Plant. 

After the passage of such resolution, and at any time before the next 
general election of officers for such city or town, it shall be lawful for the legis- 
lative authority of such city or town, by ordinance, to provide for the lease of 
such water works, or gas or electric light works, upon such terms and condi- 
tions as such ordinance may prescribe, and after the passage of such resolution, 
the legislative authority of such city or town shall, by ordinance, submit to the 
qualified electors thereof at the general city election, the question whether 
such water works, or gas or electric light works shall be sold or not; and if at 
such election a majority of said electors voting upon said question shall vote 
in the affirmative, it shall be lawful for such legislative authority to provide 
for the sale of, and to sell such water works, or gas or electric light works, upon 
such terms and conditions as such ordinance may prescribe. [L. ’97, p. 
298, § 3.] 


¢ 1083. Confirmation of Former Sales or Leases. 

Whereas, certain cities and towns in this state have heretofore sold or 
leased their water works and electric light works, all such sales and leases are 
hereby ratified and confirmed in so far, only, as that no question as to the 
validity of such sales or leases shall be hereafter raised upon the ground that 
at the date of such sales or leases there was no lawful authority for the making 
of the same in the charter of such city or town. [L. 97, p. 298, § 4.] 


CHAPTER XVII. 
OF DRAINAGE AND SEWERAGE. 


@ 1090. Scope of Power. 

All cities of the second, third, and fourth class in this state are empowered 
to establish drainage and sewerage; and for the purpose of determining 
whether or not the city is susceptible of one or requires two or more modes of 
drainage, and to determine the best system of drainage for the city, may have 
preliminary surveys made and estimates of the cost thereof. The system 
adopted may provide for draining the surface water and the underground 
water by separate plans and modes, or by the same system of drainage. The 
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mode to be adopted shall be designed to effect the drainage, not only of the 
surface water, but also the ground, by under-drainage, where practicable, to a 
depth sufficient to secure dryness of cellars and basement stories, and to relieve 
the land to be affected by such drainage from stagnant water. [L. 791, p. 406, 
§ 1; 1 H. C., § 724.] 


21091. Construction of Main Sewer—Sewer Districts. 


When a city is susceptible of one mode of drainage, the city may, after 
determining the proper location therefor, and after determining the size, 
dimensions, and the material to be used, provide for the construction of one 
trunk or main sewer at the cost and expense of the city. And when the city 
is not susceptible of one mode of drainage, the city council may, from time to 
time, as the public convenience and necessity may require, determine, locate, 
and establish sewer districts, and construct in each a trunk or main sewer for 
the drainage thereof, at the cost and expense of the city. [L. 91, p. 406, § 2; 
1H.C., § 725. ] 


¢ 1092. Establishment of Sub-Sewer Districts—Proceedings. 


The city council may, on proper application, establish, in connection with 
a main sewer, sub-sewer districts for the purpose of drainage into a main sewer. 
The application may be made by petition signed by persons owning a majority 
of the land to be included within the sub-sewer district. The petition must 
set forth the following facts:— 

1. That the petitioners own a majority in quantity of the lands included 
within the boundaries stated therein; 

2. That the petitioners desire to have a sub-sewer district created and estab- 
lished, embracing therein the lands included within the boundaries set forth 
in the petition, and to have constructed therein a sewer of the dimensions and 
of the material stated in the petition, and the same shall be described and 
stated with reasonable certainty; 

3. The commencement, intermediate line and course, and ending of the 
sub-sewer to be constructed. [L. 791, p. 407, § 3; 1 H. C., § 726.] 


21093. Hearing of Petition—Notice. 

When such application is presented, the city council shall fix a time 
for the hearing thereof, and direct that notice of the hearing be given by the 
city clerk; the notice must be given by publishing the same in a newspaper or 
posting such notice in writing in three public places within the city. The 
notice shall state the object of the petition, the time when it will be heard, and 
give the boundaries of the proposed sewer district. It shall be signed by the 
city clerk. When the notice is published in a newspaper it must appear at 
least six days before the time fixed for the hearing, and when posted, it must 
be so posted at least six days before the hearing. The aftidavits of the pub- 
lisher or the city clerk shall be taken and filed, showing the publication or 
posting. At the time fixed for the hearing, if it be found that the petition is 
signed by persons owning a majority in quantity of the lands included within 
the boundaries set forth therein, and the city council find that it is practicable 
and expedient to construct the sewer as prayed for in the petition, or as 
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changed or modified at the hearing thereof, and that the same when con- 
structed will drain all the lands included in the petition, the city council may 
grant the petition and provide for the construction of the sub-sewer at the cost 
and expense of the real property within the boundaries set forth in the peti- 
tion, according to benefits. [L.’91, p. 407, § 4; 1 H.C., § 727.] 


2 1094. Contract for Sub-Sewer—Notice—Bids, etc. 

The sub-sewer shall be constructed by contract let to the lowest bidder 
furnishing satisfactory sureties; but before a contract is let notice shall be 
given by publication in a newspaper, or by posting written notices in three 
public places in the city, one of which must be within the sub-sewer district, 
at least six days before the time fixed for considering the bids. If published, 
the notice must appear in a newspaper published in the city at least six days 
before the time fixed for considering bids, and an affidavit of the publication 
or posting must be taken and filed with the city clerk. The notice must be 
signed by the city clerk, and must set forth that bids will be received on a 
certain date therein named for the construction of a sewer, and that the size, 
dimensions of the sewer, and the materials of which it is to be constructed may 
be seen at the office of the city clerk, and the date upon which the bids will be 
considered. All bids must be sealed and delivered to the city clerk. After 
the contract shall have been let and entered into, the city council may appoint 
some suitable person as superintendent on behalf of the sub-district to see 
that the work is done substantially as required by the contract, and whose 
compensation shall constitute part of the cost and expense of the construction 
of the sewer; or the superintendence of the construction may be required as 
part of the duties of the superintendent of streets when such office exists. [L. 
91, p. 408, § 5; 1 H. C., § 728.] 


21095. Report of Completion—Objections—Notice—Assessment. 

After the sub-sewer contracted for shall have been constructed and ap- 
proved by the person specially appointed to superintend the construction 
thereof, or by the superintendent of streets, or by a committee of the city 
council, and such fact be reported to the city council, notice shall be given to 
all persons interested that said sub-sewer has been reported as completed, and 
that all objections to accepting the same, as constructed and completed accord- 
ing to the terms of the contract, will be heard and considered at a time to be 
fixed and stated in the notice. The notice must be signed by the city clerk 
and published one time in a newspaper published in the city, or written notices 
posted by the city clerk in at least three public places in the city, one being 
within the sub-sewer district, at least six days before the date stated in the 
notice, and an affidavit of the publication or posting of the notices must be 
taken and filed. At the time fixed, or such other time as the hearing may 
have been adjourned to, the city council shall hear and determine all objec- 
tions, written or oral, that may be presented to the acceptance of the sewer by 
reason of not having been constructed or completed according to the contract 
entered into for the construction thereof. After the sewer shall have been 
made to conform to the requirements of the contract, or after all objections 
made thereto shall have been overruled, the city council shall make an order 
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accepting the same, and shall proceed to ascertain the entire cost of the con- 
struction of said sewer, including all necessary incidental expenses; imme- 
diately thereafter the city assessor shall proceed to assess and apportion the 
gross cost of such sewer to the real property within the sub-sewer district, to 
each lot, tract, subdivision, or parcel a ratable proportion thereof, according to 
benefits inuring by reason of the construction of the sewer. Each lot, tract, 
subdivision, or parcel shall be described with reasonable certainty sufficient to 
identify the same. The name of each owner shall be given when known; 
if not known, the words “unknown owner” shall be written where the owner’s 
name would appear if known. The assessment must state the amount charged 
to each lot or parcel separately. The city assessor must make out the assess- 
ment and return the same within such reasonable time as the same can be 
conveniently done. He shall be allowed for his compensation the same 
compensation as when making other official assessments for city taxable pur- 
poses, and the amount of his compensation shall be allowed by the city council 
and included as necessary incidental expenses. The assessment when made 
shall be known as the “assessment roll.” [L. 791, p. 408, § 6; 1 H. C., § 729.] 


2 1096. Hearing of Objections—Notice—Equalization. 

As soon as the assessment roll shall have been made out and returned to 
the city clerk, the city council shall fix a time for hearing and determining 
objections thereto, and at the time fixed shall hear all written or oral objec- 
tions to the assessment, and may adjourn the hearing thereof from time to 
time, not exceeding in all four weeks. Notice of the time fixed shall be given 
by publication at least one time in a newspaper published in the city, or by 
posting up written notices by the city clerk in three public places in the city, 
one of which shall be in the sub-sewer district, at least six days prior to the 
time fixed for the hearing, and an affidavit of the publishing or posting of the 
notice must be signed by the city clerk. After all objections shall have been 
heard and determined, the city council may make any order necessary or 
proper tending to equalize the assessment of the cost of construction of the 
sub-sewer proportionately to each lot, tract, subdivision, or parcel within the 
sub-sewer district, according to benefits. The city clerk shall thereupon 
make out an equalized assessment roll of all the real property within the sub- 
sewer district, with the name of each owner, or, if unknown, writing the words 
“unknown owners” in place of the owner’s name, description of cach lot, tract, 
subdivision, or parcel, correcting any defective or misdescription, if any given, 
by the city assessor, and writing the amount of tax assessed to each lot, tract, 
subdivision, or parcel separately. After completing the assessment roll the 
clerk must make out and append thereto his certificate to the effect that the 
assessment roll is true and correct as corrected and equalized, and is the assess- 
ment roll of the special tax for the construction of the sub-sewer of the sub- 
sewer district (giving the name or number thereof, if known by any), and 
thereafter the assessment roll shall be complete, valid, and binding upon the 
property assessed. [L. "91, p. 410, § 7; 1 H. C., $ 730.] 


21097. Lien of Assessments—Notice. 
From and after the making out and signing by the city clerk of the 
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assessment roll mentioned in the preceding section, the charges assessed upon 
each lot, tract, subdivision, or parcel of land included within the sub-sewer 
district and listed upon the assessment roll, shall constitute a lien thereon, 
which lien shall continue for the full amount of the charges severally assessed 
to each lot, tract, subdivision, or parcel of land, with delinquency, interest, and 
costs, until paid or collected. Immediately thereafter the city clerk shall give 
notice by publication in a newspaper published in the city for a period of at 
least four weeks, one time each week, to the effect that the assessment roll has 
been delivered to the city marshal, and that if the assessments be not paid 
within two months from the date of the notice the same will be delinquent, and 
ten per cent will be added thereto for delinquency, and the assessment and 
delinquency, collected with interest from date of delinquency, at the rate of 
ten per cent per annum and costs. [L. 791, p. 410, § 8; 1 H. C., § 731.] 


21098. Assessments, When Due and Payable. 


All assessments made under the provisions of this chapter shall become 
due and payable immediately after the assessment roll shall have been certified 
by the city clerk, and by him delivered to and received by the city marshal, 
which date must be noted on the assessment roll by the city marshal. And 
unless the payments be made within two months from said date the same shall 
become delinquent, and thereupon ten per cent shall be added thereto for 
delinquency. Upon delivery of the assessment roll to the city marshal, he 
shall stand charged therewith, and be liable therefor on his official bond. [L. 
791, p. 411, § 9; 1 H. C., § 732.] 


31099. Sale of Land for Delinquent Assessments—Notice, etc. 


Within ten days, or other reasonable time, after any assessment shall 
have become delinquent by reason of non-payment, the city marshal [shall | 
advertise the property liable for the payment thereof for sale. A notice of 
the time and place of the sale must be advertised by posting a written or 
printed copy of notice upon or near to the lands to be sold, and in two other 
public places in the city; also by publishing such notice in a newspaper 
published in the city, if any published therein. Posted notices must be s30 
posted at least thirty days prior to the day of sale. Notices published in a 
newspaper must be so published one time each week for four successive 
weeks, the last insertion to be at least five days before the day of sale. 
Affidavits of the publication and posting must be taken and filed with a 
return of sale with the city clerk. The notice shall state the name of the 
person assessed, a description of the land assessed, and the amount charged 
against the land, and must be signed by the city marshal. [L. 791, p. 411, 
$ 10; 1 H. C., § 733.] 


4 1100. Manner of Sale—Redemption—Deed. 

All lands sold under the provisions of this chapter shall and must be sold 
at or near the front door of the city hall, or in case there be no city hall, then 
in front of the building where the city council holds its meetings (or did when 
the notice was given), aud between the hours of ten o’clock, a. m., and twelve 
o’clock, m., on the day specified in the notice. The law providing for the sale 
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of lands for delinquent state and county taxes, except as otherwise herein 
provided, not inconsistent with the provisions of this chapter, and which can 
be applied thereto, shall be applicable and applied to all sales of lands made 
for delinquent taxes or assessments under the provisions of this chapter. 
When there is no bidder at the sale willing to take the land offered for any 
delinquent assessments, the property shall be struck off and sold to the city 
treasurer for the benefit of the sub-sewer district fund, and shall thereafter be 
held and sold at private sale to any purchaser who will pay the amount for 
which the land was sold, with interest from the date of sale at the rate of ten 
per cent per annum, and any subsequent taxes paid thereon, with interest 
thereon at the same rate from payment thereof, subject to all taxes and assess- 
ments accrued against the same: Provided, Any lands sold under the provi- 
sions of this chapter may be redeemed as now provided, or as may hereafter 
be provided, by law for the redemption of property sold for state and county 
taxes, or either, and all deeds made upon sale of any property under the provi- 
sions of this chapter shall have the same force and effect in evidence as is or 
may hereafter be provided by law for deeds of property sold for non-payment 
of state and county taxes, or either: Provided, When lands are struck off and 
sold to the city treasurer, as hereinbefore provided, the title thereto, if not 
redeemed, unless sold to a purchaser before the time of redemption expires, 
shall vest in the city treasurer in trust, without the execution of a deed. If 
sold to a purchaser before redemption and not redeemed, the title, after 
expiration of the time for redemption, shall pass without a deed other than 
the deed of the city treasurer. [L.’91, p. 412, § 11; 1H.C., § 734.] 


@ 1101. Disposition of Moneys—Warrants, Interest, etc. 


All moneys, when collected for any assessment herein, shal] be paid over 
to the city clerk, and by him immediately to the city treasurer, first charging 
him therewith. All moneys accruing and becoming due to any person or 
persons on account of the creation of a sub-sewer district, or the construction 
of a sub-sewer therein, shall be audited by the city council and paid out of the 
sub-sewer district fund, and warrants shall be drawn payable by the city 
treasurer out of said fund. Warrants so drawn, if not paid for want of funds, 
shall be indorsed by the city treasurer “Not paid for want of funds,” with date 
and signature, and a register thereafter [thereof] be kept by the city treasurer, 
and payment of warrants registered shall be made in chronological order of 
their registry. After their registry for non-payment, interest shall be paid 
thercon at the rate of six per cent per annum. [L. 791, p. 413, § 12; 1 H. C., 
§ 735. ] 


@ 1102. Right of Way May be Acquired, How and When. 


If it be necessary to any system of drainage adopted by the city council 
to construct a drain or part of the system outside of the limits of the city, to 
connect with any stream of water, river, lake, or other place of discharge of 
the city drainage, or any part thereof, the city council may acquire a right of 
way over any lands necessary for that purpose. All sewers constructed under 
authority of this chapter must be laid out and constructed over and within a 
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public street, alley, or other public place or highway, so far as practicable, but 
whenever it becomes necessary to construct a sewer upon and through the 
lands of private persons or owners, within or without the city, the right of 
way therefor may be obtained as provided for by law, and the city council may 
direct proceedings to be taken to obtain such right of way as is or may here- 
after be provided by law. Drains for sewerage or for carrying away sewerage 
may be covered or open, as the city council may direct. [L. 791, p. 413, § 13; 
1H. C., § 736.] 


CHAPTER XVIII. 


OF ERECTION OF BRIDGES. 


? 1107. Erection Authorized. 

It shall be lawful for cities and incorporated towns, and they are hereby 
authorized, by their respective legislative bodies to erect and maintain draw- 
bridges across navigable streams that flow through or penetrate the boundaries 
of such cities or towns, when the public necessity requires it, or to grant 
franchises to persons or corporations to erect the same and charge toll thereon. 
[L. 790, p. 54, § 1; 1 H. C., § 737.] 


21108. Width of Draw, How Determined—Appeal. 

Whenever any common council of any city, or board of trustees of any 
incorporated town, desire to erect a drawbridge across any navigable stream 
on any street, or to grant the privilege so to do to any corporation or indi- 
vidual, under the provisions of this chapter, such boards of trustees or common 
council shall notify the board of commissioners of the county in which such 
city or incorporated town is situated of such purpose, and the precise point 
where such bridge is proposed to be located. Said board of commissioners 
shall, within ten days from the receipt of the notice, if in session, and if not in 
session, then within five days after the first day of the next regular or special 
session, designate the width of the draw to be made in such bridge, and the 
length of span necessary to permit the free flow of water: Provided, That in 
case any person or body shall deem itself or themselves aggrieved by the deter- 
mination of the matter by said board, an appeal shall be allowed to the superior 
court of the county, which court shall have power and jurisdiction to hear 
and determine the matter upon such further notice and on such testimony as 
it shall direct to be produced. [L. 790, p. 54, § 2; 1 H. C., § 738.] 


41109. License Tax—Franchise, Toll and Rates. 

Before any franchise to build any bridge across any such navigable stream 
shall be granted by any such board of trustees or common council, they shall 
fix a license tax, not to exceed ten per cent of the tolls collected annually, and 
upon the completion of said bridge shall inspect the same, and if the same be 
found to comply in all respects with the specification previously made, and 
to be safe and convenient for the public, they shall declare the same open as a 
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. toll bridge, and shall immediately fix the rates of toll thereof. [L. 90, p. 55, 
$ 3; 1 H. C., § 739.] 


21110. Renewal of License, Prerequisites to. 

The owner or keeper of any toll bridges in any city or town shall, before 
the renewal of any license, report to the common council of the city, or the 
board of trustees of a town, under oath, the actual cost of construction and 
equipment of the toll bridge, the repairs and cost of maintaining the same 
during the preceding year, the amount of tax collected, and the estimated 
cash value of the bridge, exclusive of the franchise; and all funds arising from 
license tax shall be paid into the general fund of the city or town. [L. 90, p 
55, § 4; 1 H. C., § 740.] 


2 1111. Drawbridges—How to be Constructed. 

All bridges constructed under the provisions of this chapter must be so 
constructed as not to obstruct navigation, and must have a draw or swing of 
sufficient space or span to permit the safe, convenient, and expeditious passage 
at all times of any steamer or vessel or raft which may navigate the stream or 
waters bridged. [L. ’90, p. 55, § 5; 1 H. C., § 741.] 


21112. Cities and Towns May Build and Maintain Toll Bridges, etc. 

The cities and towns of this state may build and maintain toll bridges, 
and charge and collect tolls thereon, and to that end may provide a system and 
elect or appoint persons to operate the same, or the said bridges may be made 
free, as they may elect. [L. ’90, p. 55, § 6; 1 H. C., § 742.] 


CHAPTER XIX. 
OF LOCAL IMPROVEMENTS BY SPECIAL ASSESSMENTS. 


ARTICLE 1.—AsSESSMENT AND COLLECTION IN CITIES OF First CLass. 


21117. Cost of Improvements to Street Intersections—How Levied. 
Whenever any local improvement is hereafter ordered in any incorporated 
city of the first class in this state, the cost of which is payable in whole or in 
part by an assessment upon the property abutting or proximate thereto, a like 
proportion of the cost of that portion of said improvement included within 
the limits of any street intersection space or spaces, shall be included in the 
amount of total cost to be assessed and levied upon and collected from the 
property included within the local improvement district established for the 
purpose of providing for the cost of such local improvement. For the pur- 
poses of this and the next section, any improvement made, either upon or 
under the surface of any street, avenue, alley, square or other public place, 
the cost of which is payable, in whole or in part, by an assessment upon 
the property abutting or proximate thereto, shall be deemed to be a local 
improvement. [L. 97, p. 316, § 1.] 
See notes to § 739 supra. 
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21118. Ordinance. 

Before exercising the powers granted by this and the last section, or any 
of them, the legislative body of any incorporated city of the first class shall by 
general ordinance declare it to be the intention of said city to make improve- 
ments of the character herein described, or any of them, under the provisions 
hereof, and nothing herein shall be construed as repealing or modifying any 
existing manner and method for cities of the first class to make improvements 
as herein provided for, but shall be construed as an additional and concurrent 
power and authority: Provided, That all improvements of the character 
authorized in this and the last section shall not be initiated or ordered by 
the legislative body of any city, except in accordance with the procedure re- 
quired by the charter of said city governing the initiation of local improve- 
ments in such city. [L. 97, p. 316, § 2.] 


ARTICLE 2 —FORECLO8SURE oF ASSESSMENT LIENS IN CITIES OF First CLASS. 


2 1120. Mode of Assessment Determined by Ordinance—Lien of. 

All cities of the first class shall have power, by general ordinance, to 
prescribe the mode in which the charge on respective lots or tracts of land shall 
be assessed and determined for the purpose of special assessments, to pay the 
costs and expenses of any and all street improvements; such charge, when 
assessed, and the assessment roll confirmed by the legislative body of such city, 
in the manner provided or to be hereafter provided by ordinance or city 
charter, shall be a lien upon such lots and parcels of land, as shown on such 
assessment roll, from the time said assessment roll shall be placed in the hands 
of the county treasurer, as hereinafter provided. [L. 97, p. 77, § 1.] 


21121. Notice—Objections—Trial. 


Whenever any assessment roll for street improvements shall have been 
prepared, as may be provided by charter or ordinance of any city of the first 
class, and such assessment roll shall have been confirmed by the legislative 
body of such city, after due and proper notice to property owners, as may be 
provided by ordinance, so that said owners of property assessed may have a 
reasonable opportunity to object to any assessment, the regularity of said 
assessment cannot in any manner be contested or questioned by any proceed- 
ing whatsoever by any person not filing written objections to any such assess- 
ment roll prior to the same being confirmed as aforesaid; and, upon any ob- 
jections being made, as aforesaid, the legislative body at a time set for hearing 
objections to the confirmation of said roll, shall correct, change or modify 
such roll, or any part thereof, as to such legislative body shall appear just and 
equitable, and confirm the same by resolution as corrected. Any objections 
shall state clearly the grounds of objection, and no objector shall be thereafter 
allowed to raise objections not made before such legislative body as aforesaid. 
The decision of the legislative body upon any objections filed as aforesaid may 
be reviewed by the superior court upon an appeal thereto, taken in the follow- 
ing manner: The appellant or objector shall within twenty days after the 
assessment roll shall have been confirmed, as aforesaid, file with the county 
clerk a transcript of the assessment roll, which shall be furnished by the city 
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clerk, order confirming the same, objections filed, and record of the legislative 
body of the proceedings had with reference to said objections; which tran- 
script shall be certified to by the city clerk as being a true copy of the original, 
and when the said transcript is filed the appellant shall give written notice 
to the head of the legal department of such city and the ciy clerk within 
three days after such transcript is filed, that the same has been filed, and that 
he appeals to the superior court from the decision of the legislative body in 
the matter; and the supcrior court shall hear such appeal without a jury, and 
such appeal shall take precedence of all civil matters, and be determined at 
the earliest time possible. The decision of the court shall be transmitted 
to the county treasurer, and he shall correct or change any such assessment roll 
according to the decision of such judge, and no sale of any real estate shall be 
had pending the decision of any court on an appeal hereinbefore provided for. 
[L. 797, p. 77, § 2.] 


¢ 1122. Appeal Bond. 


At the time of filing the transcript on appeal, as hereinbefore mentioned, 
the appellant shall execute and file with the clerk of the superior court a 
good and sufficient bond with at least two sureties, to the satisfaction of the 
county clerk, conditioned to prosecute such appeal without delay, and, if 
unsuccessful, to pay all costs which the city is put to by reason of such 
appeal. [L. 97, p. 78, § 3.] 


ð 1123. Effect of Confirmation. 


The action of the legislative body hereinbefore mentioned in confirming 
said assessment roll shall be conclusive in all things upon all parties not 
appealing therefrom, in the manner and within the time hereinbefore men- 
tioned; and no proceedings of any kind shall be commenced or prosecuted for 
the purpose of defeating or contesting any such assessment or the sale of- 
any property to pay such assessment: Provided, This section shall not be 
construed as prohibiting the bringing of injunctive proceedings to prevent 
the sale of any real estate upon the grounds, first, that the property about to 
be sold does not appear upon the assessment roll; second, that said assessment 
has been paid. [L. ’97, p. 78, § 4.] 


@ 1124. Roll Transmitted to County Treasurer. 

Within ten days after any assessment roll shall be confirmed, the city 
clerk shall transmit a copy of the same to the county treasurer, noting thereon 
any appeals that have been taken, and such county treasurer shall imme- 
diately enter such assessments up in a book provided for that purpose, and 
against the property assessed. In case such assessments are payable in intall- 
ments, the different installments shall be placed in separate columns, the year 


being indicated at the top of the column for which said installments are due. 
[L. 97, p. 79, $ 5.] 


21125. Ordinance, etc., to Accompany Roll. 


A copy of the ordinance, order, or resolution confirming the assessment 
roll, and the ordinance providing for the improvement for which the assess- 
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ment is levied, shall be attached to the assessment roll and transmitted to the 
treasurer with the roll. [L. 797, p. 79, § 6.] 


2 1126. Notice of Maturity of Assessment. 


Thirty days preceding the falling due of any assessment or installment, 
the county treasurer shall publish a notice in the newspaper doing the county 
printing, showing the amount due, when the same must be paid, and against 
what lots or parcels of land, and stating that if the same is not paid on the day 
mentioned in said notice (which time shall conform to the ordinance confirm- 
ing the roll), the property will be sold to pay said assessment or installment 
due. [L. 797, p. 79, § 7. ] 


21127. Notice of Sale. 


Ten days after the assessment or any installment is due, if the same be 
unpaid, the treasurer shall publish notice in the newspaper doing the county 
printing, in four weekly issues thereof, that on a day named in said notice, 
which shall not be less than thirty nor more than forty days after the first 
publication thereof, he will sell the property mentioned in the assessment 
roll (describing the roll by its title) to pay the assessment. [L.’97, p. 79, § 8.] 


21128. Sale. 

On the day mentioned for the sale of any such real estate, between the 
hours of ten o’clock a. m. and four o’clock p. m., the treasurer shall sell the 
property in the same manner as property is or may be sold for general taxes, 
but, in no case shall the same be purchased by the city or county otherwise 
than as trustee for the holders of street grade warrants: Provided, That in 
case there are no bidders for said property, he shall adjourn the sale from day 
to day until the same is sold. Such adjournment shall be made by oral 
declaration of the treasurer. The treasurer shall execute a certificate of 
sale to the purchaser. [L. ’97, p. 80, § 9.] 


21129. Redemption. 

Redemption of any property sold as aforesaid may be had in the same 
manner, by the same persons, and within the same time as may be provided 
by law for the redemption of real estate sold upon executions: Provided, That 
the treasurer shall perform the acts now or hereafter provided by law for 
the sheriff to perform. [L. ’97, p. 80. § 10.] 


¢ 1130. Deed. 

When the time for redemption shall have expired, the treasurer shall 
execute a deed to the person entitled under the law, which deed shall be 
conclusive of all things pertaining to any and all of the prior proceedings, and 
convey the entire title to the property therein described, stripped of all prior 
liens or claims, excepting unpaid installments and general taxes. [L. 797, p. 
80, § 11.] 


ĝ 1131. Money Disbursed. 
The moneys obtained from the sale of the property shall be by the county 
treasurer transmitted to the city treasurer, who shall use the same to redeem 
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any outstanding warrants or bonds issued to pay for the improvements, and 
for which the property was sold. [L. 97, p. 80, § 12.] 


211382. Lien Paramount. 

The lien created by the assessment shall be paramount and superior to- 
any other lien theretofore or thereafter created, whether by mortgage or 
otherwise. [L. 97, p. 80, § 13.] 


41133. Existing Liens May be Foreclosed. | 

All and every existing lien which any city of the first class may have, or 
which may exist in its favor prior to the taking effect of this act, may be fore- 
closed, and the property sold by the treasurer of such city in the same manner 
as is herein provided for the county treasurer to foreclose and sell; and the city 
treasurer shall perform all acts herein provided to be performed by the county 
treasurer, up to and including the execution of the final deed for any property 
sold: Provided, That where the treasurer shall sell any property to pay any 
existing delinquent assessment, he shall publish notice of his intention so to do 
within one year after the going into effect of this act, and in the same manner, 
and the several acts herein provided for the county treasurer to perform, and 
the same intervals of time between the acts, shall apply to sales made or to 
be made by the city treasurer, in so far as they are applicable. [L. 97, p. 80, 


§ 14.] 


2 1134. Redemption, How Made. 

Should any property owner or lien holder desire to redeem any property 
delinquent, which is about to be sold, before the same is sold, he or she may 
do so by paying in addition to the amount assessed against it and interest, a 
penalty of ten per cent of the assessment; whereupon the treasurer shall 
receipt the assessment roll and the lien be discharged. [L. 797%, p. 81, § 15.] 


@1135. Sale of Property Will Not Bar Subsequent Sale. 

| Where property is assessed in installments the sale of the property to 
pay any particular installment shall not prevent a subsequent sale to pay 
any unpaid installment when the same shall become due; but such subsequent 
installment shall be collected in the manner herein provided for. [L. ’97, 
p- 81, § 16. ] 


¢ 1136. Construction of Act. 

This article shall not prevent, or be construed to prohibit the collection 
or assessment of street improvement assessments in any manner now provided 
by law, charter or ordinance of any city, but any city of the first class may 
pursue the means now provided by charter, or may, at its option, follow the 
provisions of this article; and this article shall not be construed as repealing 
any existing charter provision, but shall be considered a concurrent remedy. 
[L. 97, p- 81, g 17.] 
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ARTICLE 3.—RE-ASSESSMENT oF Cost. 


211389. When Authorized—Proceedings. 

Whenever an assessment for laying out, establishing, closing, straighten- 
‘ing, altering, widening, grading, re-grading, paving, re-paving, planking, re- 
planking, sidewalking and bridging, macadamizing, re-macadamizing, gravel- 
ing, re-graveling, piling, re-piling, capping, re-capping, any street, avenue, or 
alley, or for any local improvement, which has heretofore been made or which 
may hereafter be made by any city or town, has been or may be hereafter 
declared void and its enforcement under the charter or laws governing such 
city or town refused by the courts of this state, or for any cause whatever has 
been heretofore or may be hereafter set aside, annulled or declared void by any 
court, either directly or by virtue of any decision of such court, the 
council of such city or town shall, by ordinance, order and make a 
new assessment or re-assessment upon the lots, blocks or parcels of land which 
have been or will be benefited by such local improvement, to the extent of 
their proportionate part of the expense thereof, and in case the cost shall 
exceed the actual value of such local improvement the new assessment or re- 
assessment shall be for and based upon the actual value of the same at the 
time of its completion; and to this end the board of public works or other 
proper authority of such city or town shall make a new assessment roll in 
equitable manner with reference to the benefits received, as near as may be in 
accordance with the law in force at the time such re-assessment is made, and 
when the same shal] have been confirmed and approved by the council it shall 
be enforced and collected in the same manner that other assessments for local 
improvements are enforced and collected under the charter or laws governing 
such city or town; but all proceedings relative to making the expense of local 
improvements chargeable upon property benefited thereby, required and pro- 
vided by the charter or laws of such city or town prior to the making of orig- 
inal assessment roll, shall not be included nor required within the purpose of 
this chapter. [L. 93, p. 226, § 1.] 


See supra notes to § 739, special assess- 
ments, 

See supra § 943, special assessments in 
cities of the third class. 

See supra § 1016, special assessments in 
cities of the fourth class. 

The courts cannot make an assessment 
where the city authorities have in the most 
material matters failed to make one. This 
chapter points out a way by which such 
errors may be remedied: Vancouver v. Win- 
tier, 8 W., 378, 386-7. 

Under this section a municipal corporation 
is vested with power to make a new assess- 
ment, although the original assessment was 
void for want of compliance with certain 
jurisdictional requirements, prescribed by 
its charter, and it is not essential to the 
validity of the re-assessment that such jur- 
isdictional prerequisites should be complied 
with: Frederick v. Seattle, 13 W., 428; 
Stephens v. Spokane, 14 W., 298; affirmed in 
Tacoma L. Co. v. Tacoma, 14 W., 700. 


Where the legislature had the power in 
the first instance to provide that the work 
should be done and the assessment made 
without any petition by the property own- 
ers interested, it is vested with power in 
providing for a new assessment, where the 
former one was void, to dispense with such 
requirement: Frederick v. Seattle, supra. 


A Yre-assessment for local improvements, 
where the former steps therefor were void 
is authorized by the provisions of a free- 
holders charter which authorizes in all 
cases of special assessments, where they 
have failed for want of form, insufficiency, 
informality, irregularity, or non-compli- 
ance with the charter provisions governing 
such assessments, and because thereof, the 
city council may re-assess such special 
taxes in accordance with the provisions of 
laws or ordinances existing at the time of 
such re-assessment: Cline v. Seattle, 13 W., 
444; Stephens v. Spokane, 14 W., 298. 


Where a re-assessment for local improve- 
ments has been made owing to the invalid- 
ity of the original assessment, the assess- 
ment district is not required to be the same 
as originally, but should be established ac- 
cording to the law in force at the time of 
the assessment: Cline v. Seattle, supra. 

Where a special assessment is invalid by 
reason of failure to give notice required by 
statute a new assessment should be made. 
This would not be a re-assessment of prop- 
erty once legally charged, but a new pro- 
ceeding from the beginning: Soule v. Seat- 
tle. 6 W. 315, 321. 

Where the original assessment levied by a 
city for the cost of making a local improve- 
ment has been declared void for want of 
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stance to provide that the work should be 
done and the assessment made without such 
reauivement: Frederick v. Seattle, 13 W., 


compliance with a jurisdictional require- 
ment of prior petition by property owners, 
the legislature may, in providing for a re- 
assessment, dispense with such require- 
ment, since it had power in the first in- 


21140. Assessment Ordinance. 


The city council of such city or town shall by ordinance order and make 
a new assessment or re-assessment, as provided in preceding section, upon the 
lots, blocks, or parcels of land, which have been or will be benefited by such 
improvement, to the extent of their proportionate part of the cost, expense 
and value thereof. [L.’93, p. 227, § 2.] 


$1141. Assessment Roll. 


Upon the passage of an ordinance, as hereinbefore provided, the board of 
public works, or other proper authority of such city or town, shall make out 
an assessment roll, according to the provisions of the said ordinance, and shall 
certify the same to the council of such city or town. [L. 793, p. 227, § 3.] 


21142. Notice—Objections to be Filed. 


Upon receiving the said assessment roll the clerk of such city or town 
shall give notice by three successive publications in the official newspaper of 
such city or town, that such assessment roll is on file in his office, the date of 
filing of same, and said notice shall state a time at which the council will hear 
and consider objections to said assessment roll by the parties aggrieved by such 
assessment. The owner or owners of any property which is assessed in such 
assessment roll, whether named or not in such roll, may within ten days from 
the last publication provided herein, file with the clerk his objections in 
writing to said assessment. [L. 793, p. 228, § 4.] 


Personal notice to a property owner af- 
fected by a proposed levy of assessments 
for a street improvement is sufficient, even 
where the statute provides for publication 
of notice in an official newspaper: Town of 
Tumwater v. Pix, 15 W., 324. 

Where a municipality of the fourth class 
proposes to levy an assessment for a street 
improvement under this chapter, which re- 
quires notice thereof to be published in the 
official newspaper of the corporation for ten 
days, but the town is not authorized by law 


to designate an official newspaper, the re- 
quirements of the statute as to notice will 
be satistied by personal service of notice 
upon the parties affected by the proposed 
assessment: : 

An allegation in a complaint that “notice 
of an assessment and of the hearing and 
considering of objections to the assessment 
roll was given defendant personally,” is 
sufficient, as against a demurrer, to show 
rac actual notice was given to defendant: 


¢ 1143. Council to Hear Objections. 


At the time appointed for hearing objections to such assessment the 
council shall hear and determine all objections which have been filed by any 
party interested, to the regularity of the proceedings in making such re- 
assessment and to the correctness of the amount of such re-assessment, or of 
the amount levied on any particular lot or parcel of land; and the council 
shall have the power to adjourn such hearing from time to time, and shall have 
power, in their discretion, to revise, correct, confirm, or set aside, and to order 
that such assessment be made de novo, and such council shall pass an order 
approving and confirming said proceedings and said re-assessment as corrected 
by them, and their decision and order shall be a final determination of the 
regularity, validity and correctness of said re-assessment, to the amount 
thereof, levied on each lot or parcel of land. If the council of any such city 
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consists of two houses the hearing shall be had before a joint session, but 
the ordinance approving and confirming the re-assessment shall be passed in 
the same manner as other ordinances. [L. 793, p. 228, § 5.] 


41144. Irregularities Not to Invalidate. 


The fact that the contract has been let or that such improvement shall 
have been made and completed in whole or in part shall not prevent such 
assessment from being made, nor shall the omission, failure or neglect of any 
officer or officers to comply with the provisions of the charter or laws governing 
such city or town, as to petition, notice, resolution to improve, estimate, 
survey, diagram, manner of letting contract or execution of work, or any other 
matter whatsoever connected with the improvement and the first assessment 
thereof, operate to invalidate or in any way effect [affect] the making of the 
new assessment or re-assessment as provided for by this chapter, charging the 
wroperty benefited with the expense thereof: Provided, That such new assess- 
ment shall be for an amount which shall not exceed the actual cost and value 
of the improvement, together with any interest that shall have lawfully 
accrued thereon, and that such amount be equitably apportioned upon the 
property benefited thereby, according to the provisions of the charter or laws 
of such city or town. It being the true intent and meaning of this chapter to 
make the cost and expense of all local improvements payable by the real estate 
benefited by such improvement by making a re-assessment therefor, notwith- 
standing that the proceedings of the common council or board of public works 
or any of its officers may be found irregular or defective; whether jurisdic- 
tional or otherwise; when such re-assessment is completed all sums paid on the 
tormer attempted assessment shall be credited to the property on account of 
which the same was paid. [L. 93, p. 229, § 6.] 


21145. New Warrant in Case of Irregularity or Omission. 

In all cases where the treasurer, city or town authorities, shall be unable 
to enforce the collection of any special assessment, by reason of irregularity 
or omission in any proceedings subsequent to the confirmation of such assess- 
ment, the council is authorized and empowered to cause a new warrant or order 
to issue to the treasurer or other proper officers for the collection of any assess- 
ment which, by reason of such irregularity or omission, remains unpaid and 
not collected. The treasurer or other proper officers shall proceed under such 
new warrant or order to enforce and collect the assessments therein specified 
in the same manner, as near as may be, as is prescribed by the provisions of 
this chapter, for the enforcement and collection of special assessments, after 
the same shall have been confirmed as in this chapter provided; and as often as 
any failure shall occur by reason of such irregularities or omissions, a new 
warrant or order may issue, and new proceedings be had in hke manner, until 
such special assessment shall be fully collected as to each and every lot or 
parcel of land charged therewith. [L. 93, p. 229, § 7.] 


@ 1146. Objector’s Right of Appeal. 


Any person who has filed objections to such new assessment or re-assess- 
ment, as hereinbefore provided, shall have the right to appeal to the superior 
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court of this state and county in which such city or town may be situated. 
[L. ’93, p. 230, § 8.] 


21147. Manner of Taking Appeal. 

Such appeal shall be made by filing a written notice of appeal with the 
elerk of such city or town within ten days after such new assessment or 
re-assessment roll shal] have been approved and confirmed by the council, and 
said notice shall describe the property and the objections of such appellant to 
such assessment, and such appellant shall also file with the clerk of the 
superior court aforesaid, within twenty days from the approval and confirma- 
tion of such roll by the council, a copy of said notice, appeal, re-assessment 
roll and proceedings thereon, certified by the clerk of such city or town, 
together with a bond to such city or town, conditioned to pay all costs that 
may be awarded against the appellant in such sum not less than two hundred 
dollars and with such security as shall be approved by a judge of said court, 
and the case shall be docketed by the clerk of such court in the name of 
the person taking such appeal against said city or town, as “an appeal from 
assessments.” Said cause shall then be at issue and shall have preference 
over all civil cases pending in said court, except proceedings under the act 
relating to eminent domain by cities and towns, actions of forcible entry 
and detainer. Such appeal shall be tried in said court as in the case of equit- 
able causes, except that no pleadings shall be necessary. The judgment of 
the court shall be either to confirm, modify or annul the assessment in so far 
as the same affects the property of the appellant, from which judgment an 
appeal shall lie to the supreme court, as in other causes. In case the assess- 
ment is confirmed, the fees of clerk of the city or town for copies of the 
record shall be taxed against appellant with other costs. [L. ’93, p. 230, § 9.} 


@ 1148. Concurrent Remedy. 

This chapter shall not be construed as repealing the provisions now 
existing in any city charter for the making of new assessments or re-assess- 
ments, but shall be considered as providing a concurrent remedy in such 
cases. And any city whose charter provides for any such new assessment or 
re-assessment may provide [proceed] either under such charter provisions 
or under this chapter. [L. 793, p. 230, § 10.] 


¢ 1149. Proceedings in Case of Consolidated Cities. 

The city council of any city which is composed of two or more cities 
which have been or may hereafter be consolidated, as provided by law, shall 
have power to make and pass all necessary ordinances, orders and resolutions 
for such new assessment or re-assessment, where the improvement for which 
an alleged assessment has been made by any such former cities prior to the 
consolidation thereof into one city, and to fully carry out and enforce the 
provisions of this chapter. [L. ’93, p. 231, § 11.] 
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21150. Limitation of Action to Enforce Lien. 

All actions by municipal corporations to collect any special assessment 
for local improvement of any kind, against any person, corporation or prop- 
erty whatsoever, or to enforce any lien for any special assessment for local 
improvement of any kind, shall be commenced within ten years after said 
assessment shall have become delinquent or due, or within ten years after 
the last installment of any such special assessment shall have become delin- 
quent or due, when said special assessment is payable in installments. [L. 
95, p. 270, § 1.] 


See § 4807, Iimitations of actions by public See supra note to § 739. 
corporations. 


ARTICLE 5.—ENFORCEMENT OF ASSESSMENTS AND REFUNDING WARRANTS. 


21152. Consolidation of Actions. 


Whenever any suit or action, or suits or actions, have been commenced 
by any city in this state, to foreclose or enforce or recover upon any assess- 
ment or assessments made or levied or attempted to have been made or levied 
for any local improvement within such city, the city may petition the superior 
court of the county where such suits or actions are pending for an order 
consolidating all actions that have been instituted for the enforcement of 
the special assessment levied in the particular district, and for a summary 
hearing of the consolidated proceeding. A copy of the petition shall be 
served upon the parties who have appeared, or their attorneys. [L. ’97, p. 
318, § 1.] 


21153. Order Consolidating. 


Upon the hearing of such petition the court shall make an order con- 
solidating all suits or actions theretofore instituted for the foreclosure or 
enforcement of such assessments and shall further order that in all such 
suits where summons has not issued, or, if issued, has not been served, that 
summons forthwith issue and service thereof be made immediately in the 
manner provided by law, personally or by publication, and no failure to issue 
or serve summons in any suit or action, where the complaint has heretofore 
been filed in the district court of the former territory or in the superior 
court of this state for the proper county, shall create any valid objection to 
the issuance and service of summons as hereinbefore provided, nor shall any 
such suit or action abate or be dismissed because of such failure. [L. 797, 
p. 317, § 2.] 


21154. Default—Conclusiveness of Contents of Summons. 

When summons shall have been issued and served as above provided, 
and any party or parties fail to appear on or before the return day, the court 
shall enter the default of all parties so failing to appear, and such default 
shall be final and conclusive as to all subsequent proceedings had under the 
provisions of this article: Provided, That the summons issued and served 
shall contain, in addition to the matters now provided by law, a further 
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recital in substance to the effect that all actions for the enforcement of the 
particular assessment will be consolidated into one proceeding and a decree 
or judgment rendered establishing the assessment as a first and paramount 
lien on the property described in the complaint, together with interest, penal- 
ties and costs, and the whole thereof will bear interest at eight per cent per 
annum and be payable in five equal annual installments, and if any install- 
ment remains unpaid for six months after it becomes due, the whole lien 
and all the installments shall mature and become immediately collectible 
and bear twelve per cent interest per annum from maturity. [L. ’97, p. 
318, § 3.] 


g 1155. Order to Show Cause. 

The court shall thereupon issue an order setting forth that all actions 
for the enforcement of the assessment in the particular district have been 
consolidated and directing all persons who have appeared to show cause on or 
before a day and hour in said order named, which shall not be less than five 
nor more than ten days from the date thereof, why the assessment against 
their property should not be established and declared a valid first lien thereon, 
together, with all accrued interest, penalties and costs, and a decree entered 
therefor making such charge payable in five annual installments, with eight 
per cent interest and twelve per cent interest upon default in such payments. 
[L. 797, p. 318, § 4.] 


@ 1156. Service of Order. 

A copy of said order shall be served on all parties who have appeared or 
upon their attorneys at least five days before the return day. On or before 
the return day of said order the parties served shall file an answer thereto 
setting forth in concise language and separately each objection they may 
desire to urge to the enforcement of the assessment in whole or in part, and 
no objection not so specified shall be urged or heard. [L. 797, p. 318, § 5.] 


21157. Objections—Hearing. 

At the day and hour named in the aforesaid order the court shall forth- 
with proceed to hear and determine all matters both of law and of fact arising 
on the objections filed by the parties defendant. All motions and demurrers 
or other dilatory pleas shall be summarily heard and determined and the 
consolidated proceeding disposed of on the merits. The hearing thereof 
shall have precedence over all other civil proceedings. [L. 797, p. 319, § 6.] 

“ 


21158. Assessment Roll as Evidence—Burden of Proof. 


The assessment roll, or an authenticated copy thereof, shall be prima 
facie evidence of the regularity and legality of the assessment and of all 
proceedings connected therewith, and the burden of proof shall be upon the 
defendants. [L. 97, p. 319, § 7.] 


21159. Judgment Lien. 


In any such consolidated proceeding if it shall appear to the court on 
the trial thereof that the local improvement has been made and the property 
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of the district has received the benefits thereof, the court shall by decree 
establish the lien of the assessment, against each lot or parcel of land assessed, 
to the extent of the proportion of the reasonable value of such improvement 
justly chargeable to such premises, notwithstanding any defect, informality 
or irregularity in the proceedings. But in such case if the defects, informali- 
ties or irregularities in the assessment or the improvement are prejudicial to 
the party objecting on account thereof, the court in its discretion may dis- 
allow any part or the whole of the costs of the city, or the accrued interest or 
any part thereof or the penalties or costs, interest and penalties, and may also 
reduce the amount of the charge against the premises. [L. ’97, p. 319, § 8.] 


21160. Defects Not to be Fatal to Enforcement of Lien. 


No defects, informalities, or irregularities either in the assessment or the 
levy thereof, or in the inception of the improvement or subsequent procedure, 
or in the improvement itself, shall be fatal to the enforcement of the assess- 
ment and establishment of a lien therefor, except in case of the entire absence 
of such notice to the property owner, by publication or otherwise, as may have 
been required by law, of the assessment or of the proposed improvement 
at the time such assessment was made or improvement ordered. [L. ’97, p. 
319, $ 9.] 


@1161. Decree. 


Upon the trial of such consolidated proceeding, if the assessment be 
sustained in whole or in part, the court shall make a decree charging against 
each lot or parcel of land within the particular district, the amount assessed 
against it, including interest, penalties and costs, or such amount of the 
assessment or interest, penalty or costs as the court may deem just, and shall 
establish the amount so charged by decree as a first and paramount lien 
against the property. [L. 97, p. 320, § 10.] 


¢ 1162. Amount of Lien to Bear Interest. 


The amount of the assessment so established as a lien against each 
particular lot or parcel of land in the district shall bear interest from the 
date of the decree at the rate of eight per cent per annum, and shall be 
payable in five equal annual installments, the first due one year from the 
date of the decree, together with all accrued interest on the whole amount 
of the lien, and so on each year until fully paid and discharged. [L. 797, p. 
320, § 11.] 


g 1163. Discharge of Lien. 

At any time within three months from the date of the decree any prop- 
erty owner may pay off and discharge the entire amount of the lien against 
his property by the payment of the face thereof with the interest accrued 
to the date of payment; but after the expiration of three months if any 
person desires to pay and discharge the entire lien, he shall pay in addition 
to the face of the lien all interest accruing thereon up to the time for the 
payment of the next annual installment. [L. 97, p. 320, § 12.] 
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21164. Default on One Installment, Whole Assessment Due. 


If any installment is not paid when due it shall bear interest from the 
time it becomes payable at the rate of twelve per cent per annum, and if it 
shall remain unpaid for more than six months after it matures, then the 
entire amount of the lien shall mature and become payable, and from the 
time of its maturity shall bear interest at the rate of twelve per cent per 
annum. [L. ’97, p. 320, § 13.] 


21165. Warrant Holder May Apply for Order of Sale. 

At any time after the expiration of six months, as provided in the 
preceding section of this article, the city or any holder of any of the warrants 
provided for herein, may by motion apply to the court for an order of sale 
against the property on which the lien remains unpaid. Such order of sale 
shall issue to the sheriff of the county and the property therein described shall 
be sold in the same manner as other real property is sold under special execu- 
tion and all provisions of law applicable to sales of real property upon execu- 
tion shall be applicable to such sale, except as to stay of execution, appraise- 
ment, and that the period of redemption allowed shall be one year from the 
date of sale, after the expiration of which time a deed shall issue from the 
sheriff or his successor to the purchaser or assignee or representative of the 
purchaser and the absolute fee simple title to the property shall pass to the 
purchaser at such sale, or to his assigns, as many lots or parcels of land may 
be included in one order of sale as are delinquent. [L. ’97, p. 320, § 14.] 


4 1166. No Sale if Lien Discharged. 

If, after the expiration of six months and before an order of sale shall 
have been issued, the delinquent installment is paid together with all accrued 
interest at the rate of twelve per cent on the entire lien up to the date of 
payment, the increased interest and right of sale shall cease until another 
default in payment be made. [L. ’97, p. 321, § 15.] 


¢ 1167. City or Warrant Holder May Buy. 

Either the city, any warrant holder interested in the fund or other 
person may become a purchaser at any sale made under the provisions of this 
article, but if the city become a purchaser, it shall hold the title to the prop- 
erty as a trustee for the warrant holders and shall not be chargeable with the 
amount bid therefor. [L. ’97, p. 321, § 16.] 


21168. City May Sell Property Bought at Sale. 

The city shall have power through its mayor and clerk to sell, assign, 
transfer or otherwise dispose of by deed of quit claim any property purchased 
at such sale, and the proceeds thereof shall be placed in the fund of the 
particular district, and be in lieu of the property, and absolute title to the 
property shall vest in the assignee or vendee of the city when the period of 
redemption shall have expired. [L. 797, p. 321, § 17.] 


21169. Owners Not Brought in—Proceedings. 
The failure to bring into the proceeding all of the owners of property 
within the district subject to assessment shall in no wise affect the power of 
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the court to proceed as to the parties brought in. In such case a subsequent 
petition may be filed and like proceedings had thereon as hereinbefore pro- 
vided. [L. 797, p. 321, § 18.] 


ĝ 1170. Effect of Release of Portion of Property. 

If a portion of the property within the district be from any cause what- 
soever released or discharged from the assessment, the court shall neverthe- 
less proceed to establish the lien against the property not discharged. [L. 
"97, p. 322, § 19.] 


21171. Petition to Set Aside Decree. 

If in the enforcement of any assessment for a local improvement, decrees 
of foreclosure have been entered or in cases where sales have been made 
under such decrees of the property assessed, and it has been bought in by the 
city, upon application made to the court by the city, an order shall be issued 
by the court directing the several defendants to show cause why the decrees 
and sales (if sales have been made in the several actions) should not be set 
aside, the several suits consolidated, and a new decree entered charging said 
property with the assessment and establishing a lien, in the same manner and 
form as hereinbefore provided. A copy of said order to show cause shall 
be served upon the parties interested, personally or by publication, as sum- 
mons is served and shall be returnable not less than five nor more than ten 
days from its date. [L. ’97, p. 322, § 20.] 


g 1172. Procedure. . 

Upon the return day at the hour therein named the court shall proceed 
summarily to hear and determine the matter as hereinbefore specified in 
section 1157: Provided, That no objections or defenses to the assessment or 
any part thereof, shall be urged or heard which were or could have been 
adjudicated in the original proceeding. [L. 97, p. 322, § 21.] 


21173. Decree. 

Upon the hearing the court shall enter a decree setting aside the former 
decrees and sales, if sales have been made, and establishing the charge as a 
first and paramount lien upon the several lots and parcels of land in the 
same manner and form as hereinbefore provided for. [L. 97, p. 322, § 22.] 


2 1174. Notice. 

Before making application for consolidation and the establishment of 
liens by decree as hereinbefore provided, the city shall cause a notice to be 
published in the official newspaper of the city, directed to the holders of the 
warrants issued against the fund of the particular district which it is desired 
to refund, that the city is about to refund the warrants of that district into six 
per cent warrants, to be issued under the provisions of this article, to the 
amount of the outstanding and unpaid assessments in the district; that such 
new warrants will be issued of such denominations as may be determined by 
the mayor and clerk of the city, not exceeding fifty dollars each, numbered 
from one upwards, and will be called in the order of their number; the 
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numbers of the new warrants issued to the several holders of old warrants 
will be relatively the same as the surrendered warrants, and shall be issued in 
proportion to the amount of their holdings. Such notice shall further specify 
that all outstanding warrants against the fund must be deposited with the 
city treasurer within sixty days from the first publication thereof. The 
notice shall be published for four weeks in each regular issue of the official 
paper of the city. [L. 97, p. 322, § 23.] 


g 1175. Redemption Warrants—New Warrants. 

If at the expiration of sixty days all the warrants have not been deposited 
for exchange as provided in the notice, the city may at its option pay into 
the fund for the redemption of the undeposited warrants the amount thereof, 
principal and interest, and immediately call the same for payment: Pro- 
vided, The face of the undeposited warrants does not exceed ten per cent of 
the face of the warrants then outstanding against the particular fund. If 
ninety per cent of the outstanding warrants are not deposited for refunding 
within sixty days, then the warrants which may have been deposited shall 
be returned to the owners thereof, on demand: Provided, That if before 
such demand be made a sufficient number of the outstanding warrants be 
further deposited so as to make the amount required by this act, the city — 
may proceed in the same manner as if the proper amount had been deposited . 
within sixty days. If ninety per cent or more of the warrants are deposited 
as before provided and funds supplied by the city for the redemption of the - 
unsurrendered warrants, then the city shall proceed as hereinbefore provided, 
for the establishment of the lien of the assessment, and when the decree there- 
for has been entered, the mayor and clerk or controller [comptroller] are - 
hereby authorized to issue warrants against the special fund to the amount of ~ 
the total charge established by the decree as a lien against the property within 
the district, which warrants shall be payable only out of the special fund, 
and the holder of any warrant or coupon for interest issued under the author- _ 
ity of this act shall have no claim therefor against the city by which the same 
is issued, in any event, except from the collections of the charge established 
as a lien on the property within the particular district, but his remedy in - 
case of non-payment shall be confined exclusively to the enforcement of 
the decree. Upon the issnance of such new warrants the surrendered war- 
rants shall be canceled. [L. 79%, p. 323, § 24.] 


@ 1176. Appeal Suspends Issuance of. 


In case of appeal from the decree establishing the lien, new warrants 
shall not be issued until the determination thereof. [L. 797, p. 324, § 25.] 


@1177. City to Receive in Certain Cases. . 

In cases where the city may supply funds for the redemption of unde- | 
posited warrants it shall be entitled to receive warrants of the new issue to 
the amount of the funds so supplicd upon the same conditions as the holders - 
of surrendered warrants. [IL. 97, p. 324, § 26.] 


g 1178. Form of Refunding Warrant. 
The warrants shall be in form substantially as follows:— 
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NO: ieee. - senda , Washington, .... day of ...., 189... : 

The city of .... will pay to the order of .... the sum of .... dollars, 
with six per cent interest, payable annually out of the local improvement 
fund of .... street originally provided for by ordinance No. ..... The lien 
of the assessment for supplying said fund has been established by decree of 
the superior court of .... county, dated .... day ...., 189... 

This warrant is a refunding warrant issued under the provisions of an act 
of the legislature of the state of Washington entitled “An act in relation to 
assessments for local improvements, providing for the enforcement thereof 
and the refunding of warrants issued therefor, and declaring an emergency,” -° 
approved [March 17, 1897]. 


Fach of said warrants shall have attached thereto five interest coupons for 
the amount of each year’s interest upon the face of the warrant and shall 
recite that it is payable only out of the special fund described in the warrant 
and is for interest on a warrant drawn against such fund. [L. 797, p. 324, 


§ 27.] 


@1179. Application of Special Fund. 

All money paid into the special fund shall first be applied to the payment 
of the interest accruing on the warrants, and at the end of each year any 
money remaining in the fund shall be applied to the payment of the warrants 
in the order of their number, which shall be called by the city treasurer 
through a notice published in the official newspaper of the city in each issue 
thereof for the period of one week, and all warrants called shall cease to 
bear interest from the date of the last day of the call, but no interest shall 
be paid until the coupon therefor is surrendered and canceled. [L. 797, p. 
324, § 28.] 


@ 1180. Application of Article. 

This article shall apply to all assessments for local improvements and 
to the warrants issued therefor, whether original assessments or re-assess- 
ments and whether collectible by suit or by summary sale, as other city taxes 
are collected. And in any case where it is desired to refund the warrants 
against a special fund the assessment for which is collectible as other city 
taxes are collected, the city may proceed as hereinbefore provided by petition 
to the proper superior court for a decree establishing the lien of the assess- 
ment, and upon such application an order shall issue to the several parties 
whose property is charged with the assessment, in substantially the same 
form as hereinbefore provided, to show. cause why a decree should not be 
entered. Such order shall be made returnable as hereinbefore provided, and 
all subsequent proceedings shall be in conformity with this article so far as 
they are applicable; and like procedure shall be had with reference to the 
warrant holders as in this article hereinbefore provided. [L. ’97, p. 325, 


g 29.] 


21181. Remedy Concurrent. 

Nothing in this article shall be construed to repeal, change or modify 
any existing act, charter or ordinance affecting the enforcement of assess- 
ments for local improvements or the issuance of warrants therefor, but shall 
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be construed as an additional and concurrent procedure or remedy. [L. ’97, 
p. 325, § 30.] 


CHAPTER XX. 
OF BONDS FOR INTERNAL IMPROVEMENTS. 


81185. Installment Bonds for—How Issued. 

Whenever the mayor and council of any city shall, under authority 
vested in them by any law of this state and the charter of such city, cause 
any street, avenue or alley in such city to be graded, curbed, guttered, paved, 
repaired, or macadamized, or re-macadamized, planked or re-planked, or any 
sewer to be constructed or make any other local improvements, the expense 
of which is chargeable to the abutting, adjoining, contiguous or approximate 
property, they may, in their discretion, provide for the payment of the cost 
and expenses thereof by installments, instead of levying the entire tax or 
special assessment for such costs at one time, and for such installments they 
may issue, in the name of such city, improvement bonds of the district, 
which shall include the adjoining, contiguous and approximate property liable 
to assessment for such local improvement according to the city charter, pay- 
able in installments of equal amounts each year, none of which bonds nor any 
of the installments thereof shall run longer than ten years, nor bear interest 
exceeding nine per centum per annum. Such bonds may be issued to the 
contractor constructing the improvement in payment thereof, or the mayor 
and council, or by charter and ordinance of said city, other authorized officer 
or officers of said city, may sell the same at not less than their par value, net, 
and pay the proceeds thereof to the contractor. Such bonds shall not be 
issued in amount in excess of the contract price of the work or improvement, 
except that the installment coupons shall include the interest on such install- 
ments to the maturity thereof. The bonds shall be of such denominations 
as the mayor and council shall deem proper. Where district bonds are issued 
under this chapter for improvements, the cost of which is by law charged by 
special assessment against specific property, the mayor and council or other 
authorized officer, board or body shall levy special assessments each year 
sufficient to redeem the installments of such bonds next thereafter maturing, 
but in computing the amount of special assessment to be levied against each 
piece of property liable therefor, interest thereon at a rate not exceeding 
nine per centum per annum from the date of the issuance of said bonds until 
the maturity of the installment of bonds next thereafter maturing. Such 
assessments shall be made upon the property chargeable for the cost of such 
Improvements, respectively, and shall be levied and collected in the same 
manner as may be provided by law and the charter and ordinance of such 
city for the levy and collection of special assessments for such improvements 
where no bonds are issued, except as otherwise provided by this chapter. 
But the basis of such assessment, whether upon assessed valuation, frontage 
or otherwise liable for such costs, shall be retained for the assessment of suc- 
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ceeding installments of said bonds. The owner of any piece of property 
liable to any such special assessment may redeem his property from such 
liability by paying the entire assessment chargeable against his property 
(upon the city clerk mailing him a written or printed notice) thirty days 
before the issuance of the bonds, or after the issuance of the bonds by paying 
all the installments of the assessments which have been levied and also the 
amount of unlevied installments with interest on the latter at the rate of 
eight per centum per annum from the date of the issuance of the bonds to the 
time of maturity of the last installment. In all cases where installments of 
assessments not yet levied and paid as above provided, whether before or 
after the issuance of the bonds, the same shall be paid to the city treasurer, 
who shall receipt therefor, and all sums so paid shall be applied solely to 
the payment of such improvements or the redemption of the bonds issued 
therefor. Where any piece of property has been redeemed from liability for 
the cost of any improvement as herein provided, such property shall not 
thereafter be liable for further special assessment for the cost of such improve- 
ment except as hereinafter provided. No suit to set aside the said special 
assessment or to enjoin the making of the same shall be brought, nor any 
defense to the validity thereof be allowed after the expiration of thirty days 
from the time the amount due on each lot or piece of ground liable for such 
assessment is ascertained and confirmed by the council. The funds raised 
by such assessments shall be applied solely towards the redemption of said 
bonds. [L. 793, p. 231, § 1.] 


This chapter is constitutional, and is ap- 
plicable to cities of the first class, as well as 
socal h iiai cities: Germond v. Tacoma, 


It seems that under the provisions of this 


If an act, general in terms, contains such 
reference to special acts as to show an in- 
tent on the part of the legislature thereby 
to repeal or change them, the rule that gen- 
eral acts have no effect upon special ones, 


though covering the same special subject 
matter, must yield to the manifest intention 
of the legislature: Id. See infra § 1188. 


statute a court of equity may compel the 
lien created for the entire work to be fore- 
closed in one suit: Id., 369. 

21186. Bonds Issued to Contractor Transfers City’s Lien. 

| Such bonds, when issued to the contractor constructing the improve- 
ment in payment therefor, or when sold as above provided, shall transfer to 
the contractor or other owner or holder all the right and interest of such 
city in and with respect to every such assessment, and the lien thereby created 
against the property of such owners assessed as shall not have availed them- 
selves of the provisions of this chapter in regard to the redemption of their 
property as aforesaid, shall authorize said contractor and his assigns and 
the owners and holders of said bonds to receive, sue for and collect or have 
collected every such assessment embraced in any such bond by or through any 
of the methods provided by law for the collection of assessments for local 
improvements. And if the city shall fail, neglect or refuse to pay said bonds, 
or to promptly collect any of such assessments when due, the owner of any 
such bonds may proceed in his own name to collect such assessment and fore- 
close the lien thereof in any court of competent jurisdiction, and shall recover 
in addition to the amount of such bonds and interest thereon, five per centum, 
together with the costs of such suit. Any number of holders of such bonds 
for any single improvement may join as plaintiffs, and any number of owners 
of the property on which the same are a lien may be joined as defendants 
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in such suit. And such bonds shall be equal liens upon the property for the 
assessments represented by such bonds without priority of one over another 
to the extent of the several assessments against the several lots and parcels 
of land. [L. 793, p. 233, § 2.] 


21187. Authority to Re-Assess, When. | 

In all cases of special assessment for local improvements of any kind 
against any property, persons or corporations whatsoever wherein said assess- 
ments have failed to be valid in whole or in part for want of form or insuffi- 
ciency, informality or irregularity or non-conformance with the charter pro- 
visions or laws governing such assessments, the city council or other author- 
ized board or body shall be and they are hereby authorized to re-assess such 
special taxes or assessments and to enforce their collection in accordance with 
the provisions of law existing at the time the re-assessment is made: And it 
is further provided, That whenever, for any cause, mistake or inadvertence 
the amount assessed shall not be sufficient to pay the cost of the improvement 
made and enjoyed by owners of property in the local assessment district 
where the same is made, that it shall be lawful and the city council or other 
authorized board or body is hereby directed and authorized to make re-assess- 
ments on all the property in said local assessment district sufficient to pay 
for such improvement, such re-assessment to be made and collected in accord- 
ance with the provisions of the law or ordinance existing at the time of its 
levy. [L. 793, p. 234, § 3.] 


ð 1188. Concurrent Remedy. 

Nothing herein shall be construed as repealing or modifying any existing 
manner and method for cities of the first class to make improvements as 
herein provided for, but shall be construed as an additional and concurrent 
power and authority. Any city whose charter provides for the issuance of 
bonds for local improvements, payable only from the proceeds of special 
assessments, is hereby authorized to issue such bonds in the manner and with 
the effect provided in such charter, and the holder of any such bond shall look 
only to the fund provided by such assessment for the principal or interest of 
such bond. [L. 93, p. 235, § 4.] 


2 1189. Remedy for Non-Payment. 


The holder of any bond issued under the authority of this chapter shall 
have no claim therefor against the city by which the same is issued, in any 
event, except from the collections of the special assessment made for the 
improvement for which such bond was issued, but his remedy, in case of 
no[n]payment, shall be confined to the enforcement of such assessments. 
A copy of this section shall be plainly written, printed or engraved on the 
face of each bond so issued. [L. 793, p. 235, $ 5.] 


See notes to § 1185 supra. 
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CHAPTER XXI. 


OF INDEBTEDNESS AND BONDS FOR GENERAL PURPOSES. 


21190. Limitations on Indebtedness. 


Any city or town having a corporate existence in this state at the time 
of the adoption of the constitution thereof is hereby authorized and empow- 
ered to borrow money and to contract indebtedness in any other manner for 
general municipal purposes, not exceeding in amount, together with the 
existing general indebtedness of such city or town, one and one-half per 
centum of the taxable property in such city or town, to be ascertained by the 
last assessment for state and county purposes, previous to the incurring of 
such indebtedness, except that in incorporated cities the assessment shall 
be taken from the last assessment for city purposes, wherever it is deemed 


advisable to do so by the city or town 
1 H. C., § 702. ] 


See Const., Art. VIII., 
municipal indebtedness. 

See notes to § 1077 supra, bonds for the 
construction of water works. 

See notes to § 1845 et Seq., limitation of 
county indebtedness, etc. 

This act, embracing this chapter, empow- 
ering cities and towns organized prior to 
the adoption of the state constitution to ex- 
tend their credit and fund their indebted- 
ness, and validating certain indebtedness 
already created, is not unconstitutional by 
reason of embracing more than one subject: 
Baker v. Seattle, 2 W., 577. 

The application of this chapter to cities 
and towns existing at the time of the adop- 
tion of the constitution is not in violation of 
Art. XI., § 10, of that instrument, requiring 
the incorporation, organization and classi- 
fication of cities in proportion to population, 
as at the same session of the legislature in 
compliance with this requirement, the same 
authority was conferred upon corporations 
to be thereafter organized, and the legisla- 
tion of the session on this subject, though 
not all contained in one act, was uniform 
and universal in its operation: Id. 

This act (Feb. 26, '%) embraced in this 
chapter, did not repeal the act of Mar. 26, 
‘90, p. 821. On the contrary, §§ 2 and 3 of the 
latter act form a fitting complement to the 
provisions of the former: Metcalf v. Seat- 
tle, 1 W., 297, 300. 

Prior to acts of Mar. 24, °90, and Mar. 26, 
'90, (pp. 215, 520), cities did not have the right 
to create indebtedness by issuance of nego- 
tilable bonds: Seymour v. Tacoma, 6 W., 
138. 146. : 

The constitutional provision prohibiting a 
city from incurring any indebtedness in ex- 
cess of one and one-half per cent. of the 
taxable property within its limits is not a 
grant of power to incur indebtedness, but a 
limitation on such power, which has no 
effect until the data, which gives life to 
such Hmitation, has been i ascertained: 
Childs v. Anacortes, 5 W., 452. 

Where a city has been recently incorpor- 
ated, and until a regular assessment for city 
purposes has been made, such city may 
ascertain the total valuation of the property 
within its limits, as shown by the last as- 
sessment roll of the county, and declare the 
same to be the valuation for purpose of 
establishing a basis for the incurring of 
indebtedness: Id. 

Although warrants issued by a city may 
make Its indebtedness, in excess of the law- 
ful limit, according to the valuation at the 


$ 6, limitation of 


council thereof. [L. 790, p. 225, § 1; 


time when issued, yet, if such indebtedness 
was legal according to the valuation for the 
year in which incurred, the warrants are 
valid: Id. 

The creation of a void indebtedness by a 
city subsequent to the lawful voting of 
bonds for the purpose of borrowing money 
is not ground for restraining the issuance of 
the bonds: McBryde v. Montesano, 7 W., 69. 

A city may legally enter into a contract 
with one advancing moneys to it for the 
completion of a system of water works, 
whereby a special fund for the repayment 
of the moneys is to be created out of a cer- 
tain percentage of the receipts of the water 
works, and no obligation is assumed by the 
city except to make payment out of the spe- 
cial fund, as such contract is not an incur- 
ring of municipal indebtedness within the 
meaning of the constitutional provisions on 
such subjects: Winston v. Spokane, 12 W., 
524, following Baker v. Seattle. 2 W., 576. 

If street improvement warrants are pay- 
able from funds derived from a special as- 
sessment levy. and the agreement with the 
contractor is that they should be paid ‘fout 
of a special fund.” such indebtedness is not 
within the meaning of the constitutional 
limitation: Baker v. Seattle, 2 W., 576; Aus- 
tin v. Seattle, 2 W., 673. 

If. under a charter power to widen streets 
and to condemn such real estate therefor, a 
city has taken possession of condemned 
land. without collecting benefits assessed 
therefor. or making payment of damages 
awarded thereon, the neglect of the city 
does not make such condemnation awards a 
nart of the general municipal indebtedness: 
Baker v. Seattle, supra. 

The indehtedness of a city in excess of one 
and one-half per cent. of its taxable prop- 
erty cannot be assumed on consolidation 
with another city by a new corporation re- 
a e ea from the consolidation: DeMattos 

New Whatcom. 4 W., 127. 

“Where two cities have legally ineorpor- 
ated into one. the new corporation takes the 
property and assumes the lawful debts of 
the former corporations, and has authority 
to issue its bonds to nay the debts thus as- 
sumed, up to one and one-half ver cent. of 
the taxable property within its limits, with- 
out a popular vote: Td. 

Charging the indebtedness to each of the 
former cities to the property within its lim- 
its is a regulation in accordance with jus- 
tice and equity: Td. 

Under this section and an ordinance of 
the city of Seattle submitting the proposi- 
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tion for the issuance of bonds for cost of 
water, sewer and light systems, which prop- 
osition was assented to in that form, the 
council may subsequently, in the absence of 


bonds shall be sold at a discount, bearing a 
eater rate of interest, provided the same 
oes not exceed six per cent., and be made 
payable at a different place from that fixed 


fraud, without again submitting to the peo- in the original ordinance: Yesler v. Seattle, 
ple, provide by another ordinance that the 1 W., 309 


21191. Increased Indebtedness Contracted, How. 

Any such city or town may borrow money or contract indebtedness for 
strictly municipal purposes over the amount specified in the preceding sec- 
tion, but not exceeding in amount, together with the existing general indebt- 
edness, five per centum of the taxable property in such city or town, to be 
ascertained as provided in the preceding section, through the council of such 
city or town, whenever three-fifths of the voters therein assent thereto, at an 


election to be held for that purpose, at such time, upon such reasonable. 


notice, and in the manner presented by the city or town council, not incon- 
sistent with the general election laws. [L. 90, p. 225, § 2; 1 H. C., § 703.] 


The majority of three-fifths of the voters all who may have the right to vote thereat: 
necessary to carry an election for the in- Metcalf v. Seattle, 1 W., 297; followed in 
crease of municipal indebtedness above one State v. Snodgrass, 1 W., 306; compare Yes- 
and one-half per cent. of the assessment ler v. Seattle, 1 p 310, $14, 320; Seymour v. 
roll is three-fifths of those who actually Tacoma, 6 W., 149 
vote at the election, and not three-fifths of 


2 1192. Increased Indebtedness for Water, Light and Sewers. 

Any city or town described in section 1190 shall, in addition to the 
power granted in the preceding sections, have the power, through its council, 
to borrow money or to contract indebtedness in an amount not exceeding 
five per centum of the taxable property in such city or town, ascertained as 
provided in section 1190, for the purpose of supplying such city or town with 
water, artificial light, or sewers, when the plant or plants used for such 
purposes shall be owned and controlled by the city, whenever three-fifths of 
voters therein assent thereto at an election to be held for that purpose, 
according to the provisions of the last preceding section. [L. ’90, p. 225, §3; 
1 H. C., § 704.] 


See supra § 1076 et seq., and notes, power to maintain and construct water works, etc. 


21193. City or Town May Fund Its Indebtedness. 

Any city or town of the description of those included in section 1190 
may fund its indebtedness at any time, in such a manner, for such time, and 
upon such terms and interest as its council may deem advisable: Provided, 
That the indebtedness funded shall not, with all the existing indebtedness, 
exceed in amount one and one-half per centum of the taxable property 
thereof, ascertained as provided in section 1190, unless such indebtedness 
shall have been authorized by the assent of three-fifths of the voters of such 
city or town, as hereinbefore provided. [L. 90, p. 226, $ 4; 1 H. C., § 705.] 


21194. Existing Indebtedness Valid to What Extent. 

Any indebtedness now owing by any such city or town, contracted 
strictly for municipal purposes, whether the same exceeds the amount which 
such city or town was authorized to contract under its charter or not, is 
hereby validated and declared to be a binding obligation upon such city or 
town when the only ground of the invalidity of such indebtedness as that it 
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exceeds the amount authorized by the charter of such city or town: Pro- 
vided, That if said indebtedness exceeds one and one-half per centum, includ- 
ing present indebtedness, upon the taxable property therein, to be ascertained 
as hereinbefore provided, then such indebtedness shall not be deemed to be 
validated by this chapter till three-fifths of the voters in such city or town 
shall assent to the same, at an election held for that purpose, in the manner 
provided by section 1191: Provided further, That the indebtedness ratified, 
including all existing indebtedness, shall not exceed in amount five per centum 
upon the taxable property in such city or town, ascertained as hereinbefore 
indicated: And provided further, That this section shall only apply to in- 


debtedness now existing. [L. ’90, p. 226, § 5; 1 H. C., § 706.] 


“Chapter” substituted for “act.” 

See infra § 1880 et seq., validating indebt- 
edness, 

Under this section, validating existing in- 
debtedness of any city or town, contracted 
for strictly municipal purposes, when the 

same exceeds the amount authorized by the 
charter of such city or town, and providing 
further that if the excess reach beyond one 
and one-half per cent. of the taxable prop- 
erty, three-fifths of the voters of the town 
must assent thereto, is not a void exercise 
of legislative power, as it falls within the 
principle that where a municipal corpora- 
tion has done an act beyond its statutory 
powers, but within the powers which it was 
competent for the legislature to have con- 
ferred upon it. the act may be validated by 


indebtedness in cities of Washington Ty. in 
excess of four per cent. of the taxable prop- 
erty became a part of every city charter, 
and an indebtedness incurred in excess 
thereof may be validated under ne Sec- 
tion: McBryde v. Montesano, 7 W., 

Although an indebtedness mara. by a 
city in Washington Ty. could not have been 
ratified by territorial law, because in excess 
of the limitation fixed by congress, yet such 
indebtedness may be validated under an act 
of the state legislature: Id. 

Where municipal indebtedness, at the date 
of incurring. is within five per cent. of the 
taxable property of the city, as shown by 
the last previous assessment, the indebted- 
ness may be validated by a subsequent vote 
of the citizens, irrespective of the value of 


a curative statute: Baker v. Seattle, 2 W., 
677: compare Seattle v. Carson. 6 W., 
The act of congress prohibiting municipal 


the taxable property as shown by the as- 
sessment in force at the time of the validat- 
ing election: West .v Chehalis, 12 W., 369. 


3 1195. Construction of Statute. 


When this chapter comes in conflict with any provision, limitation, or 
restriction in any local or special law or charter existing at the time that the 
constitution of the state of Washington was adopted, this statute shall govern 
and control. [L. 90, p. 227, 8 6; 1 H. C., § 707.] 


“Chapter” substituted for “act.” 


@ 1196. Council May Contract Indebtedness, Limit of. 


Fach and every incorporated city or town in this state, and each and 
every city or town that may hereafter be incorporated in this state, is hereby 
authorized and empowered, by and through its council, to contract indebted- 
ness or borrow money for strictly municipal purposes on the credit of such 
corporation, and to issue negotiable bonds therefor, whenever the council 
of such city or town deems it advisable, not exceeding an amount, together 
with the existing indebtedness of such city or town, of one and one-half per 
centum of the taxable property of such city or town, to be ascertained by the 
last assessment for city or town purposes previous to the incurring of such 
indebtedness: Provided, however, That such council shall not create, audit, 
allow, nor permit to accrue any debts or liabilities in excess of such amount 
except as hereinafter provided. [L.’91, p. 261, $1; 1 H. C., § 708.] 

This act, that of Mar. 7, ’91, embraced in §§ 1196-1206, both inclusive, does not apply to 
cities of the first class: See § 120¢ infra. 


3 1197. Excess May be Contracted, When and How. 
Whenever the council of any such city or town shall deem it advisable 
that such city or town of which they are such officers shall, for strictly 
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municipal purposes, create an indebtedness or borrow money, and issue its 
negotiable bonds therefor in an amount which, taken together with the exist- 
ing indebtedness of such city or town, exceeds the amount specified in the 
preceding section, the council shall provide therefor by ordinance, which 
ordinance shall state the amount of such indebtedness so desired to be created, 
or the amount of money so desired to be borrowed, as the case may be, and 
the same shall be submitted for the ratification or rejection to the qualified 
electors of such city or town at a special election, of which fifteen days’ 
notice shall be given in the paper doing the city printing, by publication in 
each issue of said paper during said time. [L.’91, p. 261,§ 2; 1H.C., § 709.] 


While a proposition to borrow money to 
fund old debts and a proposition to borrow 
money for future indebtedness may be sub- 
mitted at the same election, the two cannot 
be united in one proposed: so as tu have 
one expression of the voters answer both 
propositions: McBryde v. Montesano, 7 W., 


An election to ratify municipal indebted- 
ness In excess of one and one-half per cent. 
limit and an election to authorize the issu- 
ance of bonds to fund the debt thus ratified, 
together with other debt, under separate 
ordinances providing for the submission of 
both propositions to vote on the same day, 
can lawfully be held at the same time and 
places, and but one notice of election em- 


v. Seattle, 2 W., 576. 

The city of Seattle having contracted for 
the sale of its bonds at an agreed price in 
advance of the authorization of the issue by 
popular vote, and of the validation of the 
indebtedness to be funded by the bonds, it 
was proper under the charter of said city to 
submit the proposition of sale to vote at 
such election: Id. 

A proposition to issue $460,000 worth of 
bonds, or such lesser sum as may be suffi- 
cient, is not objectionable on the ground of 
indefiniteness, when the only authority to 
be given the city officers is to issue bonds to 
an amount sufficient to take up $370,979.44 
worth of warrants, with legal interest 
thereon: Id. 


bracing both ordinances is required: Baker 


21198. Election. 


Said election shall be conducted consistent with the general election 
laws of this state. If the question submitted at such election be that of 
creating an indebtedness other than that of borrowing money, the ballots 
used shall contain, in substance, the following: “Shall the city of, or town 
of (as the case may be), for [here state purpose], incur an indebtedness of 
$——? Indebtedness, Yes. Indebtedness, No.” The elector shall so pre- 
pare said ballot by striking therefrom the words “Indebtedness, Yes,” or 
“Indebtedness, No,” so that the remaining portion of said ballot shall express 
his vote on said question. If the question submitted at such election be that 
of borrowing money and issuing negotiable bonds therefor, the ballots used 
shall contain, in substance, the following: “Shall the city of, or town of 
(as the case may be), for municipal purposes, borrow $——, and issue its 
negotiable bonds therefor? Bonds, Yes. Bonds, No.” The elector shall so 
prepare said ballot, by striking therefrom the words “Bonds, Yes,” or “Bonds, 
No,” so that the remaining portion of said ballot shall express his vote on said 
question. [L. 91, p. 261, § 3; 1 H. C., § 710.] 


See supra notes to § 11%. 


¢ 1199. Bonds Issued, When—Limitation of Amount—Purpose. 

If three-fifths of the legal ballots cast on said question of incurring such 
indebtedness be in favor of “Indebtedness, Yes,” the council of such city or 
town must incur such indebtedness in due and legal form. If three-fifths of 
the legal ballots cast on said question of issuing bonds be in favor of “Bonds, 
Yes,” said city or town shall be deemed to be authorized to borrow the 
amount of money so voted for, and issue its negotiable bonds therefor, and 
it shall be the duty of the council of such city or town so to do; subject, 
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however, to the condition that the total indebtedness herein provided for 
shall not exceed in amount, together with the existing indebtedness of such 
city or town, five per centum of the taxable property of such city or town, 
to be ascertained by the last assessment of such city or town for city or town 
purposes previous to the incurring of such indebtedness: And provided 
further, That no portion of the money by this act authorized to be borrowed 
shall ever be used for other than strictly municipal purposes. [L. 791, p. 262, 
§ 4; 1 H. C., § 711.] 


21200. Amounts, Denominations, Interest, etc. 

All bonds, whether issued by authority of the council alone, as in section 
1196 such council is empowered to do, to the amount therein provided, or 
issued in pursuance of the special election herein provided for, shall be issued 
in denominations of not less than one hundred or more than one thousand 
dollars; shall be numbered from one up, consecutively; shall bear the date of 
their issue; shall be payable not more than twenty years from date, and shall 
bear interest not exceeding six per cent per annum, payable semi-annually, 
with interest coupons attached, and the principal and interest shall be payable 
` at such place as may be designated in said bonds. The bonds and each 
_ coupon shall be signed by the mayor, and attested by the clerk under the seal 
of the city or town. [L. 791, p. 262, § 5; 1 H. C., § 712.] 


¢ 1201. Preparation and Printing. 

Said bonds shall be printed or engraved or lithographed on good bond 
paper, and a copy of this act, together with the ordinance of the city or town 
authorizing and directing such special election when such bonds are issued 
in pursuance of an election, shall be printed on each bond, together with a 
statement signed by the mayor and clerk of such city or town, showing the 
result of such election: Provided, That where bonds are issued by the council 
pursuant to section 1196, and without an election, a copy of this act, together 
with the ordinance authorizing the borrowing of such money and the issuing 
of such bonds, shall be printed on each bond; which ordinance shall contain 
a statement showing the assessed valuation of all the taxable property of such 
city or town, to be ascertained by the last assessment for city or town purposes 
previous to the date of the passage of such ordinance, together with the 
amount of the existing indebtedness of such city or town at the date of the 
passage of such ordinance, which indebtedness shall include the amount for 
which such bonds are issued, and also a statement signed by the mayor and 
clerk of such city or town showing that such ordinance was passed by the 
votes of at least four councilmen, and also the date of the approval and publi- 
cation of such ordinance. [L. 791, p. 263, § 6; 1 H. C., § 713.] 


See note to § 1196. that act apply specially to bonds issued to 
It is not necessary that the proposed raise money for water, sewer and light 
bonds be of sik kind described by the act of plant: Baker v. Seattle, 2 W., 576. 
Mar. 26 (L. , p. 520), as the provisions of 
$ 1202. Bonds, How to be Sold—Register of. 
Such bonds shall be sold in such manner as the corporate authorities 


ehall deem for the best interest of the city or town. The treasurer of such 
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city or town shall keep a register of all bonds, which register shall show the 
number, date, amount, interest, name of payee, and when and where payable, 
of each and every bond executed, issued, or sold under the provisions of this 
act. [L. 91, p. 263, § 7; 1 H. C., § 714.] 

See note to § 1196. 


@ 1203. Siuking-Fund Tax. 

There shall be levied each year upon the taxable property of such city 
or town, as the case may be, in addition to the tax for other purposes in said 
city or town, a tax sufficient to pay the interest on such bonds as the same 
accrues, and before seven years prior to the maturity thereof, an annual 
sinking fund tax sufficient for the payment of said bonds at maturity, which 
taxes shall become due and collectible as other taxes. [L. ’91, p. 264, § 8; 1 
H. C., § 715.] 


See note to § 119, 


@ 1204. Remedy of Bond-Holder on Default of Payment. 

If the council of any city or town which has issued bonds under the pro- 
visions of this act shall fail, neglect, or refuse to make the levy necessary to 
pay such bonds and interest coupons at maturity, and the same shall have 
been presented to the treasurer of such city or town, and payment thereof 
refused because of such failure, neglect, or refusal to make such levy, the 
owner may file such bond, together with all unpaid coupons, with the auditor 
of the county in which such city or town is situated, taking his receipt there- 
for, and the same shall be registered in the auditor’s office of such county in 
like manner and form as the same was originally registered by the treasurer 
of the city or town issuing the same; and the county commissioners of such 
county shall, at their next session thereafter at which they shall levy the 
annual county tax, and each annual levy thereafter, add to the county tax to 
be levied in said city or town a sufficient rate to realize the amount of prin- 
cipal and interest past due and to become due prior to the next annual levy, 
and the same shall be collected as part of the county tax and paid into the 
county treasury and passed to the credit of such city as a bond tax, and shall 
be paid by the treasurer of the said county, on warrants drawn by the county 
auditor as the payments mature, to the holder of such bond, as shown by the 
register of the county auditor, until the same shall be fully satisfied and dis- 
charged: Provided, That nothing in this section shall be construed to limit 
or postpone the right of any holder of any such bonds to resort to any other 
remedy which such holder might otherwise have. [L. 91, p. 264, § 9; 1 H. 
C., § 716.] 


See note to § 1196, 


41205. Construction of Chapter. 

The provisions of this act shall not he construed as applying to borrow- 
ing money and issuing bonds by any city or town for the purpose of supplying 
such city or town with water, artificial hight, and sewers, or either or both or 
all such water works, artificial light, or sewers, where the works for supplying 
such water, light, and scwers shall be owned and controlled by such city or 
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town; but in all things relating to such named purposes, the provisions and 
amendments thereto of an act entitled “An act authorizing cities and towns 
to construct internal improvements and to issue bonds to pay therefor, and 
declaring an emergency,” which said act was approved March twenty-sixth, 
eighteen hundred and ninety, shall be and remain in full force and effect. 
[L. 91, p. 264, $ 10; 1 H. C., § 717.] 


See note to § 1196. 
The act of Mar. 26, '90, referred to in this section, is superseded by § 1076 et seq. 


3 1206. Not to Apply to Cities of First Class. 


The provisions of this act shall not be construed as in any manner ap- 
plying to cities of the first class. [L. ’91, p. 265, $11; 1 H. C., § 718.] 
See note to § 1196. 


g 1207. Funding or Ratifying Debt—Questions—How Submitted. 


At any election which may be held in any city or town in this state in 
accordance with the constitution and laws thereof, for the purpose of voting 
upon the question of ratifying any indebtedness of such city or town, there- 
tofore attempted to be incurred by such city or town, such city or town may 
submit to the voters thereof any proposition to fund such indebtedness so 
sought to be ratified, or any existing indebtedness of such city or town, or 
both. The proposition to ratify such indebtedness and the proposition to 
fund the same may be submitted to the voters in such city or town by the 
corporate authorities thereof in the same or in separate ordinances, as may 
be required or permitted by law; but the proposition to fund shall be the 
subject of a distinct vote in favor of or against the same, separate from the 
vote upon the proposition to ratify, and separate from the vote upon a propo- 
sition to fund any part of such indebtedness as to which a proposition to 
ratify is not submitted. [L. 791, p. 269,§ 1; 1 H. C., § 722.] 


The submission by a city for ratification for funding its general indebtedness, when 
in one proposition of the question of borrow- it is authorized to incur indebtedness by 
ing money for the improvement of its elec- vote for general purposes to the extent of 
tric ight plant, and also for general munic- five per cent. of the assessed valuation, and 
ipal purposes, will not Aa oes it from de- a further indebtedness of five per cent. in 
ducting the amount applied for lighting pur- addition for light and water plant: Petros 
poses, and again submitting a proposition v. Vancouver, 13 W., 423. 


21208. Effect of Vote to Fund Validated Indebtedness, 


If at any such election any such indebtedness so proposed to be ratified 
shall be validated in accordance with the requirements of the constitution 
and statutes of this state, any vote cast at such election in accordance with the 
requirements of the last preceding section, upon a proposition to fund such 
indebtedness so validated, by the issuing of bonds therefor, shall have the 
same effect as an assent to or dissent from the funding of such indebtedness, 
as if such indebtedness had been validated previously to the passage of yi 
ordinance submitting such proposition to fund the same. [JL. 91, p. 270 
1 H. C., § 723.] 


This act is composed of this and the last section. 


„$2; 
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CHAPTER XXII. 


OF LEGALIZING INDEBTEDNESS IN CASES OF CONSOLIDATED CITIES. 


21214. Ratification of Indebtedness. 


In any case where any city or town formerly having a corporate existence 
in this state has since or may hereafter become consolidated, according to law, 
with any other city or town formerly having a corporate existence in this 
state, or has annexed or may hereafter annex any new territory and where 
the corporate authorities of either such former city or town had prior to such 
consolidation or annexation attempted to incur any indebtedness on the part 
of such former city or town by the issuing of warrants, making of contracts, 
or creation of other evidences of indebtedness on the part of such former city 
or town by the corporate authorities thereof, such attempted incurring of any 
such indebtedness may be ratified and validated in the manner prescribed in 
this chapter, when the only ground of the invalidity of such indebtedness so 
to be ratified is that, at the time of such attempted incurring thereof, the 
same, together with all other then existing indebtedness of such former city 
or town, exceeded one and one-half per centum of the taxable property of any 
such former city or town, ascertained by the last assessment for city or town 
purposes previous to the attempted incurring of such indebtedness, and that 
such indebtedness was so attempted to be incurred, without the assent of 
three-fifths of the voters of such former city or town, voting at an election 
held for that purpose. [L. 93, p. 57, $ 1.] 


See supra § 709 and notes, consolidation of Tacoma, 6 W., 138. 
cities and towns, The opinion of the legislature as to the 
Registration is not a necessary qualifica- construction of a law can have no force, 
tion of voters at a special election held un- unless such opinion is enacted into law: 
der the provisions of this chapter: Graves Graves v. Seattle, supra, 
v. Seattle, 8 W., 248, following Seymour v. 


21215. Council May Ratify, How. 


In any case mentioned in the last section whenever the city council or 
other legislative body of any consolidated or existing city or town, consisting 
in part of any such former city or town, or which has annexed, or may here- 
after annex any new territory, as in said section mentioned, shall deem it 
advisable that the ratification authorized by this chapter shall be obtained, 
the city council or other legislative body of such consolidated or existing city 
or town, shall provide for such ratification by ordinance, which shall specify 
separately, the amount of each distinct class of indebtedness so to be ratified, 
the date or period of the attempted incurring of each separate class thereof 
by the corporate authorities of such former city or town (naming it), and the 
general nature of the indebtedness comprised in each such distinct class, and 
shall provide for the holding of an election for that purpose, of which thirty 
days’ notice, to be provided for in such ordinance, shal] be given in the 
official newspaper or newspapers of such consolidated or existing city or town, 
at which election the attempted incurring of such indebtedness shall be sub- 
mitted, for ratification or disapproval, to the voters residing within the former 
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corporate limits of such former city or town, the indebtedness whereof is 
sought to be so ratified, or within the corporate limits of such city or town 
prior to such annexation. Each distinct class of such indebtedness so speci- 
fied shall be the subject of a distinct vote in favor of or against the ratifica- 
. tion, and such vote shall designate the class of indebtedness referred to by the 
description thereof used and the amount specified in the ordinance. [L. ’93, 


p. 58, § 2.] 


2 1216. Elections—How Conducted. 

The city council or other legislative body of such consolidated or existing 
city or town shall, in the ordinance providing for such election, or in a 
separate ordinance or ordinances, provide for altering or dividing any existing 
election precinct or precincts therein, if necessary, so that no precinct em- 
bracing any part of the territory lying within the former corporate limits of 
such former city or town, the indebtedness whereof is sought to be so ratified, 
shall embrace any territory not lying within. such former corporate limits 
of such former city or town; and shall likewise provide for the segregation 
by the city clerk of the names of voters registered for the current year in the 
existing registration lists in such consolidated or existing city or town, and 
for the making, by copying from such existing registration lists, of new poll- 
books of registration, so far as may be necessary, and for the making of 
further registration according to law in such new poll books, so as to enable 
the city clerk to prepare, certify and deliver to the judges of said election in 
any such altered or divided precinct, according to law, a true and correct 
copy of such new poll book, containing the names of the voters, and no others, 
entitled to vote at such election in such altered or divided precinct; and 
appoint inspectors and judges of such election for the several precincts in 
which the same is to be held; and prescribe the form of the ballot to be used 
at such election, and the mode of the voter’s indicating thereon his vote for 
or against each proposition submitted. Said provisions shall be made in 
conformity with the existing registration and election laws of the state as 
nearly as may be, but the provisions hereof shall prevail over existing laws so 
far as may be necessary to effectuate the purposes of this chapter; and such 
election shall be held and conducted, and the result thereof canvassed and 
declared, in accordance with the general laws of the state as modified by 
this chapter, and in accordance with said provisions to be made in pursuance 
hereof. [L. 793, p. 58, § 3.] 


§ 1217. Wote Required—Effect of. 

If at an election held as provided for in this chapter, three-fifths of the 
voters residing within the former corporate limits of such former city or 
town, the indebtedness whereof is so sought to be ratified, and ,voting at 
such election, shall vote in favor of the ratification of any distinct class or 
classes of such indebtedness, and if at the same or a separate election a 
proposition to fund said separately specified classes of such indebtedness 
so sought to be ratified, or any of said classes thereof shall be submitted 
in pursuance of any law of this state, to all the voters in such consoli- 
dated or existing city or town, and if three-fifths of the voters in such con- 
solidated or existing city or town voting at such election shall vote in 
favor of the funding of such indebtedness, or any distinct class or classes 
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thereof, in favor of the ratification of which the voters residing within the 
former corporate limits of the former city or town shall cast or shall have cast 
the necessary vote as herein provided, then said indebtedness, or said distinct 
class or classes thereof, in favor of which such votes shall have been cast as 
aforesaid, shall thereby become and is hereby declared to be validated, and a 
binding obligation of such former city or town, in force from the time of the 
attempted incurring thereof so ratified, bearing such interest. if any, and 
from such time, as it would have borne if legally incurred in the first instance, 
and assumed by the consolidated or existing city or town as such indebtedness 
of the former city or town: Provided, That no property within any part of 
such consolidated or existing city or town, not embraced within the former 
corporate limits of the former city or town, the indebtedness whereof is so 
ratified, shall ever be taxed to pay any portion of any indebtedness of such 
former city or town so ratified, or any interest thereon: And provided 
further, That neither anything in this chapter contained, nor the vote or 
votes cast at any such election or elections as aforesaid, shall be deemed to 
validate or authorize any indebtedness which, together with all other indebt- 
edness of such former city or town existing at the time of the attempted in- 
curring of the same, exceeded any constitutional or statutory limitation of 
indebtedness which might be incurred with the assent of three-fifths of the 
voters in such former city or town, voting at an election to be held for that 
purpose: And provided further, That this chapter shall apply only to indebt- 


A 


edness attempted to be incurred prior to the passage of this act. [L. 93, p. - 


59, § 4.] | 3 


CHAPTER XXIII. 
OF FUNDING INDEBTEDNESS IN CASES OF CONSOLIDATED CITIES. 


31222. Funding Indebtedness. 
If, in any case where any city or town in this state has been or may 


hereafter be formed by the consolidation of two or more cities or towns, or ~ 


has annexed or may hereafter annex any new territory, an election shall be 
held, in accordance with the constitution and laws of this state, for the purpose 
of submitting to the voters residing within the former corporate limits of 
either such former city or town, or of such city or town prior to such annexa- 
tion, for ratification or disapproval, the attempted incurring on the part 
of such former city or town or of such city or town prior to such annexation 
by the corporate authorities thereof, of any indebtedness thereof, such con- 
solidated or existing city or town may submit to all the. voters therein, at 
the same or a sepatate election, any proposition to fund such indebtedness so 
sought to be ratified or any part thereof or any existing indebtedness of such 
consolidated or existing city or town, or both. The proposition to ratify any 


t 


euch indebtedness so previously attempted to be incurred on the part of either 


euch former city or town, or on the part of such city or town prior to such 
annexation, and the proposition to fund the same may be submitted, re- 
spectively, to the voters residing within the corporate limits of such former 
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city or town or in such city or town prior to such annexation, and to all the 
voters in such consolidated city or town, respectively, in the same or in sep- 
arate ordinances, as may be required or permitted by law; but the proposition 
to fund shall be the subject of a distinct vote in favor of or against the same, 
separate from the vote upon the proposition to ratify, and separate from the 
vote upon a proposition to fund any part of such indebtedness as to which a 
proposition to ratify is not submitted. [L. 793, p. 108, § 1.] 


21223. Effect of Vote Cast. 


If at any such election any such indebtedness so proposed to be ratified 
shall be validated in accordance with the requirements of the constitution and 
laws of this state, any vote cast at the same or a separate election in accordance 
with the requirements of the last section, upon a proposition to fund such 
indebtedness so validated, by the issuing of bonds therefor, shall have the same 
effect as an assent to or dissent from the funding of such indebtedness, as if 
such indebtedness had been validated previously to the passage of the ordin- 
ance submitting such proposition to fund the same. [L. 793, p. 109, § 2.] 


$1224. Elections, How Conducted. 


Any alteration or division of any existing election precinct or precincts 
in such consolidated or existing city or town, and any segregation of the names 
of voters registered for the current year in the existing registration lists in 
such consolidated or existing city or town, and any new poll books of registra- 
tion, and any further registration in such new poll books, which may be made 
for the purposes of any such election held to submit a question of ratification, 
as aforesaid, in accordance with any law authorizing such election to submit 
such question of ratification, shall so far as applicable govern the holding of 
the election herein authorized to submit a proposition or propositions to fund. 
The city council or other legislative body of such consolidated or existing city 
or town shall, in the ordinance providing for the election herein authorized, or 
in a separate ordinance or ordinances, appoint inspectors and judges of such 
election for the several precincts in said city or town, and prescribe the form 
of the ballot to be used at such election, and the mode of the voter’s indicating 
thereon his vote for or against each proposition submitted. Said provisions 
shall be made in conformity with the existing registration and election laws 
of the state as nearly as may be, but the provisions hereof shall prevail over 
existing laws so far as may be necessary to effectuate the purposes of this 
chapter; and the election herein authorized shall be conducted and the result 
thereof canvassed and declared in accordance with the general laws of the 
state as modified by this chapter, and in accordance with said provisions to be 
made in pursuance hereof. [L. 793, p. 109, § 3.] 
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CHAPTER XXIV. 
OF PUBLIC HEALTH IN CITIES. 


ARTICLE 1.—Boarp or HEALTH—POWERS AND DUTIES. 


21237. Board of Health—Health Officer. 

The town board or common council of every town or city in this state 
shall hereafter, within thirty days after the adjournment of this legislature 
and each year thereafter, organize as a board of health, or shall appoint wholly 
or partially from its own members a suitable number of competent persons 
who shall organize as a board of health for such town or city. Such organiza- 
tion shall include the election of a chairman and a clerk, and every board of 
health organized as provided in this chapter shall immediately after its organ- 
ization appoint a health officer for the town or city, who shall be ex officio a 
member of the board of health, and its executive officer, and the board of 
health as thus constituted shall, until their successors in office are duly organ- 
ized, perform all the duties and have all powers that are given to the boards 
of health by the general statutes of the state. Every health officer appointed 
under the provisions of this chapter shall be, whenever the same is practicable, 
a reputable physician, and shall hold his office during the pleasure of the 
board, and until his successor shall have been duly appointed and qualified, 
and in case of the occurrence of a vacancy in his office the board of health shall 
immediately fill the same by a new appointment: Provided, That the fore- 
going provisions shall not apply to any town, city or village in which a health 
board is organized and a health officer appointed under the provisions of a 
special charter, but every local board of health, whether organized under the 
provisions of this chapter or otherwise, shall immediately after each annual 
or other organization report to the state board of health the names, postoffice 
addresses and occupations of the chairman, clerk and health officer thereof, 
and shall make a similar report whenever, for any reason, a new health officer 
is appointed. [L.’93, p. 79, § 1.] 


21238. Duties of Health Officers. 

It shall be the duty of every health officer appointed under the provisions 
of this chapter, or by the provisions of special charters, upon the appearance 
of smallpox, diphtheria, scarlet fever, Asiatic cholera or other dangerous con- 
tagious disease in the town or city under his supervision, immediately to in- 
vestigate all the circumstances attendant upon the appearance of such disease 
and to make full report thereof to the board of which he is an executive officer, 
and also to the state board of health; and it shall be the duty of such health 
officer at all times promptly to take such measures for the prevention, sup- 
pression and control of the diseases herein named, as may in his judgment be 
needful and proper, subject to the approval of the board of which he is a 
member, and it shall be the duty of every health officer to keep and transmit 
to his successor in office a record of all his official acts; and the salary or other 
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compensation to be paid to every health officer appointed under the provisions 
of this chapter, shall be established by the board of health by whom such officer 
shall be appointed. The term “dangerous contagious disease” as used in this 
chapter shall be construed and understood to mean such diseases as the state 
board of health shall designate as contagious and dangerous to the public 
health; and health officers shall make report to the state board of health con- 
cerning the progress of such diseases and concerning the measures used for 
their prevention and control with such frequency as to keep the board fully 
informed with regard thereto, or at such intervals as the said board may direct. 
[L. 793, p. 80, § 2.] 


@ 1239. Physicians to Report—Penalty. 


Whenever any physician residing and practicing in the state shall know 
that any person whom he shall be called upon to visit is sick with smallpox, 
scarlet fever, diphtheria, Asiatic cholera or other dangerous contagious 
diseases he shall immediately give notice thereof to the board of health of the 
town, village or city in which such sick person shall be at the time, and any 
physician who shall refuse or neglect to give such notice for a period of forty- 
eight hours shall, on conviction thereof, be liable to a penalty of not less than 
five nor more than twenty-five dollars for each day of such refusal or neglect 
after the expiration of said forty-eight hours: Provided, That the notices 
herein required may be sent by mail, or except in the case of cities may be 
given to or left at the residence of any member of the board of health, and 
notices so mailed or given within the time specified shall be deemed a com- 
pliance with the provisions of this section. [L. 793, p. 80, § 3.] 


3? 1240. Expenses, How Paid. 


All expenses incurred in carrying out the provisions of this chapter, or 
any of them, shall be paid by the town, village or city by which, or on behalf 
of which, such expenses shall have been incurred. [L. 793, p. 81, § 4.] 


@ 1241. Violations, How Prosecuted. 


Upon complaint made in writing, under oath, by any citizen of the state, 
before any magistrate or justice of the peace charging the commission of an 
offense against any of the provisions of this chapter in his county, it shall be 
the duty of the county or district attorney to prosecute the offender, and all 
sums recovered under the provisions of this chapter shall be for the benefit of 
the school fund. [L. ’93, p. 81, § 5.] 


¢ 1242. Report to State Board. 

It shall be the duty of every health officer appointed under the provisions 
of this chapter and of each member of every board of health of any city or 
town, to report to the state board of health any information he may receive 
of any case of smallpox, cholera, yellow fever or typhus fever within three 
days after receiving any notification or information of the existence of such 
disease; and any health officer or member of any board of health of any city 
or town who shall fail or neglect to comply with the provisions of this section 
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shall be liable to a penalty of not less than ten dollars nor more than one 
hundred dollars for each day of such neglect or refusal to comply with the 
provisions of this section. [L. 93, p. 81, § 6.] 


ARTICLE 2.—REGULATING PLUMBING AND House DRAINAGE IN Cities oF First CLASS. 


3} 1247. Plumber Must be Licensed. 

Any person, firm or corporation now, or that may hereafter be engaged in, 
or working at the business in cities of first class, this state, either as a master 
or employing plumber or as a journeyman plumber, shall first secure a license 
therefor, in accordance with the provisions of this article. [L. "97, p. 210, 
§ 1] : 
¢ 1248. Application to Board of Health. 

Any person desiring to engage in or work at the business of plumbing, 
either as a master or employing plumber, or as a journeyman plumber, in any 
city of five thousand or more, shall apply to the president of the board of 
health or other officer having jurisdiction in the locality where he intends 
to engage in or work at such business, and shall at such time and place as 
may be designated by the board of examiners hereinafter provided for, to 
whom such application shall be referred, be examined as to his qualifications 
for such business. In case of a firm or corporation, the examination or licens- 
ing of any one member of such firm or the manager of such corporation shall 
satisfy the requirements of this article. [L. ’97, p. 210, § 2.] 


@ 1249. Board of Examiners. 


There shall be in every city of the first class, having a system of water 
supply and sewerage, a board of examiners consisting of the president of the 
board of health, the inspector of plumbing of said city or town, if any there be, 
and three members who shall be practical plumbers (two shall be master 
plumbers, one shall be a journeyman plumber); the president of the board 
of health and the inspector of plumbing shall be members, ex officio, of said 
board and serve without compensation: Provided, That in localities where 
the required number of plumbers cannot be secured, such vacancies may be 
filled by the appointment of reputable physicians. Said members shall be 
appointed by the board of health; if there be no board of health or health 
officer of said city or town, the mayor of said city or town shall, within three 
months from and after the passage of this act, appoint said board of exam- 
iners for the term of one year, said appointment to date from the first day of 
July, eighteen hundred and ninety-seven, and thereafter annually, and said 
appointed members of such board shall serve without compensation: Pro- 
vided, That if in any city or town there is no inspector of plumbing, said 
board of health shall appoint a fourth member of said board of examiners, who 
shall be a practical plumber, and whose term of office shall be the same as here- 
tofore provided for said three members. [L. 797, p. 210, § 3.] 


21250. Duties of Board—License Fee. 


Said board of examiners shall, within ten days after the appointment of 
said members, meet and organize by the selection of a chairman, and shall 
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designate the time and place for the examination of applicants desiring to 
engage in or at the business of plumbing within their respective jurisdictions. 
Said board shall examine said applicants as to their practical knowledge of 
plumbing, house drainage and plumbing ventilation, and if satisfied of the 
competency of the applicant, shall so verify to the board of health. Such 
board shall thereupon issue a license to such applicant, authorizing him to 
engage in or at the business of plumbing, either as a master or employing 
plumber, or as a journeyman plumber. The fee for a license for a master or 
employing plumber shall be five dollars; for journeyman plumber shall be one 
dollar. Said license shall be valid and have force in district where issued, and 
shall be renewed annually upon payment of one dollar. [L. ’97, p. 211, § 4.] 


¢ 1251. Compensation of Board—Inspectors. 


The board of health of each city mentioned in section 1249 shall, within 
three months from and after this act [takes effect], appoint one or more in- 
spectors of plumbing (if such appointment has not already been made), who 
ehall be practical plumbers, and shall hold office until removed by such board 
of health for cause, which must be shown. The compensation of such inspect- 
ors shall be determined by the city council of said city, and be paid from the 
treasury of their respective cities. Said inspectors so appointed shall inspect 
all plumbing work for which permits are hereafter granted within their re- 
spective jurisdiction, in process of construction, alteration or repair, and shall 
report to said board of health all violations of any law, ordinance or by-law 
relating to plumbing work, and also perform such other appropriate duties 
as may be required by said board. [L. 97, p. 211, § 5.] 


2 1252. Rules and Regulations. 

The board of health of each city of the first class in this state having a 
system of water supply and sewerage shall, within three months from the pass- 
age of this act, prescribe rules and regulations for the construction, alteration 
and inspection of plumbing and sewerage placed in or in connection with 
any building in such city or town, which shall be approved by ordinance 
by the council of such city or town, and the board of health shall further 
provide that no plumbing work shall be done, except in the case of repairs or 
leaks, without a permit being issued first therefor, upon such terms and 
conditions as such board of health of said city or town shall prescribe. [L. 
97, p. 212, § 6.] 


21253. Penalty. 

Any person violating any provision of this article shall be deemed guilty 
of a misdemeanor, and be subject to a fine not exceeding fifty dollars, nor less 
than five dollars, for each and every violation thereof. The license of any 
master or journeyman plumber may be at any time revoked for incompetency, 
dereliction of duty or other sufficient causes, after a full and fair hearing by a 
majority of the examining board; but an appeal may be taken from said exam- 
ining board, to the state board of health, and license may be revoked by the | 
examining board provided for in section 1249. [L. 97, p. 212, § 7.] 
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? 1254. License Moneys, Disposition of. 


All money derived from the licenses issued to applicants shall go to 
defray the expense of holding such examinations and other necessary expenses 
of the board of health at place where examination was held. [L. ’97, p. 212, 


§ 8.] 


CHAPTER XXV. 
OF PLATS, ADDITIONS AND STREETS. 


2 1260. Plats to be Recorded. 


Any person or persons who may hereafter lay off any town within this 
state shall, previous to the sale of any lots within such town, cause to be 
recorded in the recorders’ office of the county wherein the same may lie, a plat 
of said town, with the public grounds (if any there be), streets, lanes, and 
alleys, with their respective widths properly marked, and the lots regularly 
numbered and the size stated on said plat. [Cf. L. ’58, p. 27, and L. ’ 

p. 431; Cd. 781, § 2328; 1 H. C., § 743.] 
PLATS AND ADDITIONS. —A rson before the platting; or from setting up any 


may plat his own property to suit himself, right acquired by adverse possession con- 
and where he has a town plat of his land tinued taeren er Moore v. City of Walla 


acknowledged and recorded, and the streets, 
etc., thereon clearly detined, an inclosed 
space on such plat marked ‘“C” will not be 
considered a street, although it would be 
convenient for access to abutting lots to 
have it so, because the inclosure manifests 
an intention on the part of the owner to 
withhold such space from public use: Rob- 
inson v. Coffin, 2 W. T., 

One who accepts a conveyance of a lot in 
a town or city according to the recorded 
pit thereof, upon which a street appears 

ounding the property, is by such act 
estopped from denying the existence of the 
street; or from setting up any title to the 
land embraced by such street and acquired 


Walla, 2 W. T., 

Where one er lots according to a 
recorded map or plat thereof which are 
partly upland and partly tide land, with an 
alley and other lots platted over tide water 
in front of them, the purchaser is estopped 
from claiming any rights beyond the platted 
boundaries of his lots, as against the rights 
of the public in said alley, and those in pos- 
session of lots beyond the said alley: Ken- 
yon v. Knipe, 2 W., 3H. 

Where a deed to lands is made to a void 
municipal corporation which thereafter be- 
comes validly incorporated the grant is in 
effect a dedication to the public: Meeker v. 
Puyallup, 5 W., 759. 


3 1261. Additions to be Recorded—Effect of. 


Every person hereinafter [hereafter] laying off any lots in addition to 
any town shall, previous to the sale of such lots, have the same recorded under 
the like regulations as are provided for recording the original plat of said 
town, and thereafter the same shall be considered an addition thereto. [Cf. 
L. 58, p. 26, § 3; L. 63, p. 431, § 3; Cd. 81, § 2330; 1 H. C., § 744.] 


Under this section roads, streets and al- 
leys are public highways, and in an action 
for injuries received upon streets of a city 
through the negligence of private parties it 


21262. Plats to be Acknowledged. 


is unnecessary to allege and prove the in- 
corporation of such city: Carroll v. Cen- 
tralia Water Co., 5 W., 613 


Every person whose duty it may be to comply with the foregoing regula- 


tions shall at or before the time of offering such plat for record, acknowledge 
the same before the auditor of the proper county, or any other officer who is 
authorized by law to take acknowledgments of deeds, a certificate of which 
acknowledgment shall be indorsed on or annexed to such plat and recorded 
therewith. In all cases where any person or persons, corporation or corpora- 
tions shall desire to file a plat, map, subdivision or re-plat of any property, or 
shall desire to vacate the whole or any portion of any existing plat, map, sub- 
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division or re-plat, such person or persons, corporation or corporations must, 
at the time of filing the same for record or of filing a petition for vacation 
thereof, file therewith a certificate from the proper officer or officers who may 
be in charge of the collection of taxes for which the property affected may be 
hable at that date, that all taxes and assessments which have been levied and 
become chargeable against such property at such date have been fully paid, 
satisfied and discharged. [Cf. L. 58, p. 26, § 4; L. ’63, p. 431, § 4; Cd. ’81, 
§ 2331; 1 H. C., § 745; L. ’93, p. 419, $ 1.] 


2 1268. 


Any person filing a plat subsequent to April first in any year and prior 
to the date of the collection of taxes, the said party shall deposit with the 
county treasurer a sum equal to an increase of twenty-five per cent of the 
amount of the tax for the previous year on the property platted. The treas- 
urer’s receipt for said amount shall be taken by the auditor as evidence of the 
payment of the tax. The treasurer shall appropriate so much of said deposit 
as will pay the taxes on the said property when the tax rolls are placed in his 
hands for collection, and in case the sum deposited is in excess of the amount 
necessary for the payment of the said taxes, the treasurer shall return, to the 
party depositing, the amount of said excess, taking his receipt therefor, which 
receipt shall be accepted for its face value on the treasurer's quarterly settle- 
ment with the county auditor. [L. ’93, p. 419, § 2.] 


Filing Plate—Taxes. 


2 1264. Streets are Public Highways. 

Whenever any city or town has been surveyed and platted, and a plat 
thereof showing the roads, streets, and alleys has been filed in the office of 
the auditor of the county in which such city or town is located, such plat shall 
be deemed the official plat of such city or town, and all roads, streets, and alleys 
in such city or town, as shown by such plat, [shall] be and the same are 
declared public highways: Providing, That nothing herein shall apply to any 
part of a city or town that has been vacated according to law. [Cf. L. ’%7, 
p. 314, § 1; L. 771, p. 299, § 1; Cd. 781, § 3049; Cf. Cd. 781, § 2332; 1 H. C., 
§ 746. ] 


A street in a city, though dedicated to pub- 
lic use, is laid out for the benefit of abutting 


board of appraisers refuse to appraise the 
same as tide land, and the legislature sub- 


lots as well as for public passage. The land 
in the lots retains the easement of access 
over the street, and this easement is the 
principal motive and consideration for dedi- 
cation: Brown v. Seattle, 5 W., 

The only obligation assumed by a city in 
accepting a street dedicated to public use is 
to maintain therein a reasonable roadway, 
according to circumstances: Id. 

When a land owner files a plat on which a 
street is shown on tide lands outside the 
limits of his donation claim, and the state 


sequently approves the action of the ap- 
praisers, the street geene a public one: 
State v. Forrest, 12 W., 485-4586. 

If a recorded plat pont aina descriptions by 
metes and bounds, the fact that it desig- 
nates a street thereon as lying upon one 
side, but beyond the limits of the land de- 
scribed, creates a dedication thereof by im- 
plication merely, which presumption may be 
rebutted by evidence tending to show an in- 


tention otherwise: Tilzie v. Haye, 8 W., 187. 


21268. Public Highways, Streets Over Tide Lands Are. 
All streets in any incorporated city in this state, extending from high 
tide into the navigable waters of the state, be and the same are hereby declared 


public highways. 


See Const., Art. XV., 
streets over tide lands. 
See notes to last section. 


§ 3, right to extend 


[L. ’90, p. 733, §1; 1 H. C., § 747.] 


See supra § 775 and notes, eminent domain 
in cities of first class. 


This section applies only to improved 
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ways, not to imaginary ones. There is no 
such ene as a street in navigable waters, 
unless in form of a causeway of wood, iron, 
on pee Ne etc., Ry. Co. v. Seattle, 6 W., 


Under the constitution and laws of this 


state cities of the first class have, as against 
private parties, the absolute right to extend 
their streets over and across tide lands 
lying within their corporate limits, subject 
only to the right of navigation in the waters 
covering such tide lands: Columbia, etc., 
Ry. Co. v. Seattle, 6 W., 332; compare Seat- 
tle & M. Ry. Co. v. State, TW., 156; 38 Am. 
St. Rep., 871. 

The right of cities to extend streets over 
tide lands is not confined to those of the 
first class, but applies to all incorparated 
cities: State v. Forrest. 12 W., 483, citing 
Columbia, ete., Ry. Co. v. Seattle, supra. 

Where a street platted upon tide land has 
been dedicated to the public and subse- 
quently extended by ordinance over adja- 
cent tide land, and recognized as a street by 
the refusal of the state appraisers to ap- 
Praise the same for that reason it must be 
held to be a valid street. notwithstanding it 
is not an extension of an upland street: 
State v. Forrest, 12 W., 483; compare Ken- 


2 1266. Control of, by Authorities. 


yon v. Knipe, 2 W., 394; Allen v. Forrest, 
8 W., 700; Columbia, etc., Ry. Co. v. Seattle, 
6 W., 332. 

Where a city, by an ordinance regularly 
passed, recognizes the existence of a street 
over a certain portion of tide land, and pro- 
vides for widening and extension thereof 
and the city, by its proceedings, is estopped 
to deny that such location is a street, such 
location must be held to be a street as to 
the public generally, and no private person 
can question the city’ s right to establish it: 
Columbia, etc., Ry. Co. v. Seattle. 6 W., 332; 
compare Seattle & M. Ry. Co. v. State, tW., 
1644; 38 Am. St. Rep.. 878. 

Where the city of Seattle has laid out a 
street over tide land, and granted a railroad 
company a right of way to lay tracks there- 
on, by virtue of the charter conferred by the 
territorial legislature, and its acts in exer- 
cising the power have been subsequently 
confirmed by the provisions of the state con- 
stitution A UDONEIUE cities to extend their 
streets over tide lands, such city is estopped 
to dispute the validity of the franchise 
granted the company, on the ground of 
want of authority in the city to grant the 
right of way: Seattle v. Columbia, etc., Ry. 
Co., 6 W., 379 


All streets declared public highways under the provisions of this and the 
last preceding section shall be under the control of the corporate authorities 
of the respective cities. [L. 90, p. 733, § 2; 1H. C., § 748.] 


21267. Lots, etc., in Unincorporated Towns, Proceedings to Vacate. 
Any person or body corporate interested in any town in this state not 


incorporated, who may desire to vacate any lot, street, alley, common, or anv 
part thereof, or may desire to vacate any public square, or part thereof, in any 
such town, it shall be lawful for any such person or corporation to petition the 
board of county commissioners for the proper county, setting forth the par- 
ticular circumstances of the case, and giving a distinct description of the 
property to be vacated, which petition shall be filed with the county auditor 
twenty days previous to the sitting of said court, and notice of the pendency 
of said petition shall be given for the same space of time, by written or printed 
notices set up in three of the most public places in said town, containing a 
description of the property to be vacated. [L. 758, i 27, $1; L. 759, p. 409, 
$1; L. °63, p. 432, $1; Cd. *81, $ 2333; 1 H. C., § 749.] 

It is competent to establish the giving of the person who posted them, is not over- 
notice of an application for the vacation of come by the testimony of an interested 
a street by parol proof, when the records party that he did not see such notices and 
are silent on the matter of notice, but show that he would have been likely to have seen 
the filing of the petition, that it was con- them if they had been posted: Fouts v. 
tested. and, after due consideration, grant- New Whatcom, supra; citing Seattle v. 


ed: Fouts v. New Whatcom, 14 W., 49. Doran, 5 W., 482, 484. 
Proof of the posting of notices, made by 


3 1268. Vacation—Conditions. 


Said court, if satisfied that the aforesaid notice has been given, may, in 
their discretion, vacate the same, with such conditions and restrictions as they 
may deem reasonable and for the public good. [L. 758, p. 27, $ 2; L. ’63, p. 
432, § 2; L. 769, p. £10, $ 2; Cd. 81, § 2334; 1 H. C., § 750.] 


¢ 1269. Effect of Vacation. 
The part so vacated, if it be a lot or lots, shall vest in the rightful owner, 
who may have the title thereof according to law; and if the same be a strect 
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or alley, the same shall be attached to the lots or ground bordering on such 
street or alley; and all right or title thereto shall vest in the person or persons 
owning the property on each side thereof, in equal proportions: Provided, 
The lots or grounds so bordering on such street or alley have been sold by the 
original owner or owners of the soil; if, however, said original owner or owners 
possess such title to the lots or ground bordering said street or alley on one 
side only, the title to the same shall vest in the said owner or owners if the 
said court shall judge the same to be just and proper. [L. ’58, p. 27, § 3; L. 
63, p. 433, $ 3; L. 69, p. 410, $ 3; Cd. °81, § 2335; 1 H. C., § 751; See Ore., 
$ 4184.] 


FEE IN SOIL OF ALLEY vests in equal cated by a municipal corporation: Bur- 
proportions to the owners of lots abutting meister v. Howard, 1 W. T., 207. 
on both sides of the alley where it is va- 


31270. Proceedings to Vacate in Incorporated Towns. 

In cases where any person interested in any incorporated town in this 
state may desire to vacate any street, alley, lot, or common, or any part thereof, 
it shall be lawful for such person to petition the trustees in like manner as 
persons interested in towns not incorporated are authorized to petition the 
board of county commissioners; and the same proceedings shall be had thereon 
before such trustees, or other body corporate having jurisdiction, as are 
authorized to be had before the board of county commissioners; and such 
trustees or other corporate body may determine on such application, under the 
same restrictions and limitations as are contained in the foregoing provisions. 
[L. 758, p. 27, § 4; L. °63, p. 433, $ t; L. 69, p. 410, § 4; Cd. 781, § 2336; 
1H. C., § 752. 


41271. Unimproved Towns or Additions, How Vacated. 

In all cases where any person or persons have laid out or shall hereafter 
lay out a town, or any addition to any town, and such town or addition does 
not improve, and such person or persons shall be the legal owner or owners of 
all lots contained in such town or addition, such person or persons, or any 
other party or parties, who shall become the legal owner or owners thereof, 
may have such town or addition, or any part thereof, vacated in like manner 
as is hereinbefore provided for the vacation of lots, streets, and alleys. [L. 
"58, p. 28, § 5; L. 63, p. 483, $ 5; L. 769, p. 411, $ 5; Cd. 781, $ 2337; 1 H. 


€ 


C., $ 753.] 


21272. Defective Plats Legalized. 

All city or town plats, or any addition or additions thereto, heretofore 
made and recorded in the county auditor’s office of any county in the state of 
Washington, showing lots, blocks, streets, alleys, or public grounds, shall be 
conclusive evidence of the location and size of the lots, blocks, and publie 
grounds, and the location and width of each and every street or alley marked, 
Jaid down, or appearing on such plat, and that all the right, title, interest, or 
estate which the person or persons making or recording such plat, or causing 
the same to be made or recorded, had at the time of making or recording such 
plat in or to such streets, alleys, or public grounds, was thereby dedicated io 
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public use, whether the same was made, executed, or acknowledged in accord- 
ance with the provisions of the laws of this state in force at the time of making 
the same, or not. [Cd.’81, § 2338; 1 H. C., § 754.] 


ł 1273. Copy of Plat or Addition—Evidence. 


A copy of any city or town plat or addition thereto recorded in the man- 
ner provided for in the preceding section, certified by the county auditor of 
the county in which the same is recorded to be a true copy of such record and 
the whole thereof, shall be received in evidence in all the courts of this state 
with like effect as the original. [Cd. 781, § 2339; 1H. C., § 755.] 


3 1274. Power to Correct Defects—Effect of. 


Whenever the recorded plat of any city, or addition thereto, does not 
definitely show the location or size of lots or blocks, or the location or width 
of any street or alley in such city or addition, the city council of the city in 
which the land so platted is located is hereby authorized and empowered by 
ordinance, and the action of its proper officers, to cause a new and correct 
survey and plat of such city or addition to be made and recorded in the office 
of the county auditor of the county in which such city or addition is located, 
which corrected plat shall follow the plan of the original survey and plat, 
so far as the same can be ascertained and followed, and a certificate of the 
officer or surveyor making the same shall be indorsed thereon, referring to the 
original plat corrected thereby, and the deficit [defect] existing therein, and 
corrected by such new survey and plat; and the ordinance authorizing the 
making of such plat shall be recorded in the office of the county auditor of 
said county, and said certificate shall show where said ordinance is recorded; 
and such plat, when so made and recorded, or a copy thereof certified as pro- 
vided in section 1273, shall be admissible in evidence in all the courts of this 
state. [Cd. 81, § 2340; 1 H. C., § 756.] 


@ 1275. Incorporated Cities to Regulate Surveys and Plats. 

All incorporated cities in the state of Washington are hereby authorized 
and empowered to regulate and prescribe the manner and form of making any 
future survey or plat of lands within their respective limits, and enforce such 
regulations by a fine of not exceeding one hundred dollars, to be recovered by 
and in the name of such city, or imprisonment not exceeding twenty days for 
each violation of any ordinance regulating such survey and platting: Pro- 
vided, That nothing in this chapter shall be construed so as to apply to addi- 
tions to towns in which no lots have been sold. [Cd. ’81, § 2311; 1 H. C., 
§ 757. ] 

“This chapter’: This is the language of the Code of 1881, and the chapter (175 of that 
Code) is composed of $§ 1272-1215 of this volume, 
81276. Effect of Donation Where Marked on Plat. 

Every donation or grant to the public, or to any individual or individuals, 
religious society or socicties, or to any corporation or body politic, marked or 
noted as such on the plat of the town, or wherein such donation or grant may 
have been made, shall be considered, to all intents and purposes, as a quitclaim 
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deed to the said donee or donees, grantee or grantees, for his, her, or their use, 
for the purposes intended by the donor or donors, grantor or grantors, as 
aforesaid. [Cd. 81, § 2329; 1 H. C., § 758.] 


CHAPTER XXVI. 


OF DAMAGE CAUSED BY CHANGE OF GRADE. 
21280. Provision for Payment of. 


When the grade of any street or sidewalk in any city or incorporated 
village shall be established by the corporate authority of such city or village, 
and a building shall thereafter be constructed upon said street, no change 
shall be made in the grade of such street or sidewalk which shall require the 
raising or lowering of any building so constructed until the damages which 
may accrue by reason of such raising or lowering shall be appraised and ascer- 


tained as is hereinafter provided. [L. ’83, p. 63, § 1; 1 H. C., § 759.] 


See notes to § 739 supra. 

See notes to $ 775 supra. 

See supra § 821, damages for change of 
grade. 

Private property cannot be damaged for 
public purposes eas compensation first 
paid: Const., Art. I., 

In this state a icin corporation is 
liable for any damage caused in grading a 
street whereby lands abutting are dam- 
aged, although the damage may have been 
occasioned prior to the adoption of the 
constitutional provision requiring compen- 
sation for private property ‘‘taken or dam- 
aged’: Parke v. Seattle, 5 W., 1; 34 Am. 
St. Rep., 839. 

The dedication of a street to public use 
does not authorize a municipal corporation 
to raise or lower the surface of the street 
to any extent it may deem proper without 
subjecting itself to damages for the injury 
thereby occasioned to the Pou DE owner: 
Brown v. Seattle, 5 W., 35; see Parke v. 
Seattle, supra. 

The establishment of street grades within 
the meaning of this section, prohibiting 
changes of grades without prepayment of 
damages, when injury occurs, contemplates 
a grade established by the actual improve- 
ment of a street to a grade, or the formal 
adoption of one by ordinance or resolution: 
Sargent v. Tacoma, 10 W., 

Under this section, an action will not lie 
for damages to a property owner who has 


g 1281. Appraisement of Damages. 


constructed a building on a street prior to 
the establishment of the grade thereof by 
ordinance: Id. 

The plaintiff in an action for damages 
for changing a street grade cannot file an 
amended complaint setting up as a sec- 
ond cause of action the injury to his land 
caused by raising the grade of the street 
above the natural surface, when the work 
has been done more than three years prior 
to the filing of the amended complaint: Id. 

Actions of this character are regarded as 
trespasses to real property, and the bar of 
me ere of limitaions covers the case: 


Ice Tight of a city to grade or alter the 
grade of its streets is a power which must 
be reasonably exercised with reference to 
the preservation of rights previously ac- 
quired, and it has no power except in the 
exercise of eminent domain, to alter a 
street grade so as to work a destruction to 
the existing franchise of a railroad in such 
street: Seattle v. Columbia, etc., Ry. Co., 
6 W., 379, 390. 

A petition to the council to grade a street 
to an established grade authorizes the city 
to make any reasonable grade, and dam- 
ages cannot be recovered unless a showing 
is made that the grade adopted was un- 
reasonable: Ball v. Tacoma, 9 W., 592, and 
gee this case further for application of doc- 
trine of estoppel. 


In case the corporate authority of such city or village and the owner of 


such building shall be unable to agree upon the amount of such damages, 
such authority shall appoint three disinterested freeholders of such city or 
village to appraise such damages. The appraisers so appointed, after being 
duly sworn, shall appraise such damage and make two written reports thereof, 
signed by at least a majority of them, one of which shall be delivered to the 
clerk of such city or village, to be immediately filed in his office, and the other 
to the owner of the building. [L. ’83, p. 64, § 2; 1 H. C., § 760.] 


2 1282. Report to be Made, When. 


Such report shall be made and delivered within ten days after the ap- 
pointment of the appraisers. [L. 83, p. 64, § 4; 1 H. C., § 761.] 
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è 1283. Right of Appeal. 

Within twenty days after the filing of the report with the clerk, either 
party feeling dissatisfied with such appraisement may file in the office of the 
clerk of the superior court, within the county in which such city or town is 
located, a copy of such report, certified by the clerk of such city or village, 
whereupon the clerk of the superior court shall cause the same to be entered 
on the trial docket. Such city or village shall be plaintiff, and the owner of 
the building shall be defendant; the question of damages shall be tried by a 
jury, or with the consent of the parties, by the court. [L. 83, p. 64, 8§ 5, 6; 
1 H. C., § 762.] 


3 1284. Pleadings, of What to Consist. 


The report of the appraisers shall be the complaint, and the defendant 
may file such pleadings as the court may allow. [L. ’83, p. 64, § 7; 1 H. C., 
§ 763. | 
? 1285. Costs of Appeal—Payment of. 

In case the owner of the building takes the appeal, and the damages are 
not increased, or in case the city or village takes the appeal, and the damages 
be decreased in the superior court, the costs shall be taxed to the defendant. 


In all other cases, and in case no appeal is taken, all costs shall be taxed to and 
paid by the city or village. [L. ’83, p. 64, § 8; 1 H. C., § 764.] 


81286. Payment of Damages by City or Town. 

The damages awarded by the appraisers or assessed by the jury or court, 
in case of appeals, shall be paid by the city or village in the same manner 
that other debts or liabilities of such city or village are paid. [L. 783, p. 64, 
$ 9; 1 H. C., § 765.] 


CHAPTER XXVII. 


OF GENERAL PROVISIONS RELATING TO CITIES AND TOWNS. 


81291. Marshal—Election—Term. 

In all cities of the third and fourth classes in this state the marshal shall 
in all cases be elected by the city council, and he shall hold office for one 
year, unless sooner removed for cause. [L. ’95, p. 351, § 1.] 


See note to § 997 supra. 


21292. Proceedings Under Power of Eminent Domain. 

Municipal corporations, except cities of the first class, are hereby empow- 
ered and authorized to acquire, condemn, take or damage private property for 
public corporate uses, and for such purposes may proceed to acquire, take, or 
damage the same, in the manner provided by chapter nine of the laws of 
eighteen hundred and ninety, relating to “Appropriation of lands by corpora- 
tions, to regulate proceedings for,” entitled “An act to regulate the mode of 
proceeding to appropriate lands, real estate or property, by corporations for 
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corporate purposes, and of ascertaining and securing compensation therefor, 
and repealing laws in conflict with this act, and declaring an emergency,” 
approved March twenty-first, eighteen hundred and ninety. [L. ’93, p. 
135. § 1.] 


See supra notes to $ 739. See supra § 1017, power of eminent domain 
See supra § 775, eminent domain in cities in cities of the fourth class. 
of ais plik class, See infra § 5637 et seq., mode of procedure 


in ba es pri ei Rake ahhh hs eminent domain in condemnation. 
% 1293. Police Matrons in Cities of First and Second Classes. 

There shall be annexed to the police force of each city in this state having 
a population of not less than ten thousand inhabitants one or more police 
matrons who, subject to the control of the chief of police or other proper 
officer, shall have the immediate care of all females under arrest and while 
detained in the city prison until they are finally discharged therefrom. [L. 
793, p. 24, § 1.] 


% 1294. Police to Assist. 


Any person on the police force or, in their absence, any other person 


present, must aid and assist a matron when from necessity she may require it. 
[L. 793, p. 25, § 2.] 


2 1295. Separate Apartment Required. 


For the purpose of effecting the main object of this act, no female under 
` arrest shall be confined in the same cell or apartment of the city jail or prison, 
with any man whatever. [L. ’93, p. 25, § 3.] 


“This act”; embraces §§ 1293-1298, 


2 1296. How Appointed. 

No person shall be appointed to the office of police matron unless suitable 
for the position, and recommended therefor in writing by not less than twenty 
women in good standing, and residents of the city where the appointment is 
made. [L. 93, p. 25, § 4.] i 


¢ 1297. Term of Office. 

A police matron shall hold office for a period of four years, or until resig- 
nation, removal from the city or for cause; and for cause she may be removed 
at any time by a written order clearly stating the cause for her removal, when 
another matron must be appointed to fill the vee without unnecessary 
delay. [L. ’93, p. 25, § 5.] 


% 1298. Compensation. 


A police matron must be paid such compensation for her services as 
shall be fixed by the city council, and at such time as may be appointed for the 
payment of policemen. [L. 93, p. 25, § 6.] 


ĝ 1299. Ordinances as Evidence. l 
All ordinances passed by any city council or board of trustees or other 
municipal corporation within the state of Washington shall be recorded in a 
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book to be kept for that purpose by the city clerk, or clerk of such board of 
trustees or municipal corporation of such city, and when so recorded the 
record thereof so made shall be received in any court of this state as prima 
facie evidence of the due passage of such ordinances as recorded, and this. 
chapter shall apply as well to all ordinances heretofore as hereafter so passed 
and recorded. And when the ordinances of any city or town are printed by 
authority of such municipal corporation, the printed copies thereof shall be 
received as prima facie evidence that such ordinances as printed and published 


were duly passed. [Cd. ’81, § 2062; 


CITY OR TOWN LAWS AND ORDI- 
NANCES are by-laws, and not state laws; 
and are, In some respects, as distinct from 
laws of the state as are the laws of the sev- 


1 H. C., § 766; See Ia. § 4971.] 


States: 
Some of the provisions of this section are- 

probably superseded by the statutes for the 

organization of cities and towns, 


Thornton v. Territory, 3 W. T., 482. 


eral states from the laws of the United 


è 1300. Farm Produce, Vending Authorised Without License. 
It shall be lawful for any farmer, gardener or other person, without 
license, to sell, deliver or peddle, any fruits, vegetables, berries, butter, eggs, 


fish, milk, poultry, meats, or any farm produce or edibles raised, caught, pro- 
duced or manufactured by such person in any place in this state, each and 


every day, except Sundays, and all city or town ordinances in violation hereof 
are hereby declared void, and no city or town shall pass or enforce any 
ordinance requiring license from the producers and manufacturers of farm. 
produce and edibles as herein defined: Provided, That this section shall not 
prohibit the sale or delivery of dairy products on Sunday. [L. ’97, p. 97, § 1.], 


CHAPTER XVIII. 
OF TOWNSITES UNDER ACT OF CONGRESS. 


$1304. Plat of Town to be Filed. 


Whenever any person shall found or lay out a town or city under and by 
virtue of the act of congress of the United States, entitled “An act for the 
relief of the inhabitants of cities and towns upon the public lands,” approved 
March second, eighteen hundred and sixty-seven, it shall be the duty of such 
persons to file a duly authenticated plat of such city or town in the office of the 
county auditor of the county wherein such city or town is situated, within 
thirty days after the appropriation of the tract of land selected and appro- 


priated for the site of such city or town. 


The act of Mar. 2, 67, (4 U. S. St. at Large, 
541) making provisions regarding public 
lunds of the United States settled upon and 
occupied as a townsite, has a two-fold ef- 
fect, being (1) a several grant to several 
occupants, and (2) a grant of all unoccupied 
lots for public purposes to all the occupants 
as an aggregation. A person cannot there- 
fore acquire any title to such lot from the 
government, or from any other source than 
that which had been vested by the grant: 
New House v. Simino, 3 W., 648; Ruud v. 


[L. ’88, p. 216, §1; 1 H. C., § 3109.] 


Jensen, 3 W., 785. 

Section 8 of this act, providing for the 
trial of adverse claims, is void, as under 
such provision the trustee might be com- 
pelled to convey to an individual who was. 
not an occupant at date of entry, which is 
contrary to the act of congress: ewhouse 
v. a og; supra; Kellogg v. Sessions, 4 W., 


814 

Sections 8 and 9 of the act of '88 (p. 218). 
being §$ 3116 and 3117 of 1 Hill’s Code, are 
accordingly omitted. 


21305. Notice of Filing—Record of Claims. 
Within ten days after such plat shall have been filed for record, the 
county auditor of such county shall notify the corporate authorities of such 
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city or town, if incorporated, and if not incorporated the judge of the superior 
court of the county wherein such city or town is situated, that such plat has 
been filed for record in his office, and shall furnish them or him with a certified 
copy thereof, and upon the receipt of such notice the corporate authorities or 
said judge shall procure and cause to be kept a suitable record book in which 
to record the claims of occupants of lots prior to the issuance of patent for said 
site of the city or town. [L. 788, p. 216, § 2; 1 H. C., § 3110. ] 


213806. Fee for Recording—Certificate of Record. 


Any occupant or occupants of any lot or lots in such town shall be en- 
titled to have his claim recorded in such record, upon the presentation of a 
written description of the lot or lots claimed by him, and upon the payment 
of a fee of one dollar per lot for the lot or lots claimed by him or them, and 
such occupant or occupants shall receive a certificate of such record, duly 
authenticated by such corporate authorities or said judge. [L. ’88, p. 216, § 3; 
1 H. C., § 3111.] 


? 1307. Conveyance to Claimants. 

When the corporate authorities of any such city or town, or the judge of 
the said court for any county in this state in which any unincorporated town 
may be situate, shall have entered at the proper land office the land or any 
part of the land settled and occupied as the site of such city or town, it shall 
be the duty of such corporate authorities or judge to dispose of and convey the 
title to such lands, or to the several blocks, lots, parcels, or shares thereof, to 
the persons hereinafter specified. [L.’88, p. 217, § 4; 1 H. C., § 3112.] 


ł 1308. Conveyance of Rights to Lots, etc.—Conflicting Rights Not Affected. 

Any such corporate authorities or superior judge holding the title to any 
such land in trust, as declared in said act of congress, shall, by a good and 
sufficient deed of conveyance, grant and convey the title to each and every 
block, lot, share, or parcel of the same to the person or persons who shall have, 
possess, or be entitled to the rights of possession or occupancy thereof, accord- 
ing to his, her, or their several and respective rights or interest in the same as 
they existed in law or equity at the time of the entry of such lands, or to his, 
her, or their heirs or assigns, and when any parcel or share of such lands shall 
be occupied or possessed by one or more persons claiming the same by grant, 
lease, or sale from one or more other persons, the respective right and interest 
of such persons in relation to each other in the same shall not be changed or 
impaired by any such conveyance. Every deed of conveyance made by such 
corporate authorities or the judge, pursuant to the provisions of this chapter, 
shall be so executed and acknowledged as to admit the same to be recorded. 
[L. 788, p. 217, § 5; 1 H. C., § 3113.] 


¢13809. Patent—Notice—Publication. 

Within ninety days after the receipt by them or him of a patent for such 
lands, the corporate authorities or said judge entering the same shall give 
public notice thereof by publishing such notice in a newspaper printed and 
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published in the county in which such city or town shall be situated, or in 
case there shall not be any newspaper printed and published in said county, 
then in the newspaper published nearest to said lands. Such notice shall be 
published once in each week for at least six successive weeks, or thirty days 
daily; and said notice shall also be posted in six of the most public places in 
eaid city or town for thirty days, and the same shall contain a correct descrip- 
tion of the lands so entered, as the same is stated in the patent. [L. ’88, p. 
217, § 6; 1 H. C., § 3114.] 


3 1310. Claimant to Furnish Statement of Claim—Effect of Failure. 


Each and every person, company, or persons, corporations, or associations, 
claiming to be an occupant or occupants, or to have, possess, or be entitled to 
the right of occupancy or possession of such lands, or any block, lot, share, or 
parcel thereof, shall, within six months after the first publication of such 
notice, in person, or by his, her, their, or its duly authorized agent or attorney, 
sign a statement in writing containing a correct description of the particular 
parcel or parts which he, she, they, or it claims to be entitled to receive, and 
deliver the same to or into the office of such corporate authorities or said judge; 
and all persons failing to sign and deliver such statement within the time 
specified in this section shall be forever debarred the right of claiming or 
recovering such lands, or any interest or entail therein, or in any part, parcel, 
or share thereof, in any court of law or equity: Provided, That the bar to 
the right of claiming or recovering such lands, or any interest or entail therein, 
as in this section provided, shall not apply to minors or insane persons: And 
provided further, That all applications for conveyances under this chapter 
for the benefit of minors and insane persons shall be made by the guardian or 
trustee of such minor or insane person, and all applications for such for the 
benefit of married women may be made by their husbands, if in this state; but 
in case of the absence of the husband from this state, or his refusal to make 
such application, then such married woman may apply in her own name. [L. 
"88, p. 217, § 7; 1 H. C., § 3115.] 


¢ 1311. Execution of Deed—Costs and Expense. 

After the issuance of the patent for such lands, it shall be the duty of 
the corporate authorities or the superior judge to whom such patent shall issue 
to make out, execute, and deliver to each person, company, association, or 
corporation who may be legally entitled to the same a deed in fee simple for 
such part or parts, lot or lots, of land, on the payment of his, her, their, or its 
proper and due proportion of the purchase-money for such land, together with 
his, her, their, or its proportion of such sum as may be necessary to pay for 
streets, alleys, squares, and public grounds, not to exceed one dollar for each 
lot, and also the further sums as a compensation for executing and acknowl-* 
edging such deed of three dollars for the first, two dollars for each additional, 
lot claimed by the same owner; for counsel fee, and for moneys expended in 
the acquisition of the title and the administration of the trust, including 
reasonable charges for time and services while employed in such trust, not 
exceeding the sum of two dollars for each lot: Provided, That no estimate 
shall be made for counsel fee, unless the same shall have been actually and 
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necessarily expended: Provided, That deeds made under the provisions of this 
chapter for the benefit of minors and insane persons shall be to the guardian 
or trustee of such minor or insane person, as the case may be, in trust for such 
minor or insane person. [L. 788, p. 219, § 10; 1 H. C., § 3118. ] 


2 1312. Occupation, What Constitutes—Disposition of Unclaimed Lots. 

Occupation of lots shall be construed to mean occupation by building 
thereon, and shall in no way be construed to mean actual residence thereon. 
If all the lots, blocks, shares, or parcels of such land are not claimed by the 
proper owners before the expiration of one year after the same shall have been 
passed upon by the corporate authorities or the superior judge, or in case of 
contest, within thirty days after such contest shall have been finally deter- 
mined, the same shall be sold to the highest bidder, the proceeds applied to 
the erection of public buildings, for the benefit of such city or town, after 
paying their share of the purchase money and other expenses, including ex- 
penses incurred by publication and sale. Notice of the sale authorized by 
this section, shall be published as is provided for in the notice required by 
section 1309: Provided, That the provisions of this section shall not apply to 
the sale of real estate belonging to minors or insane persons, except upon an 
order of court authorizing such sale, which order may be made by the court 
upon an ex parte application under oath of the trustee named in this chapter. 
[ Iu. 788, p. 219, § 11; 1 H. C., § 3119.] 


¢ 1313. Authority Continued After Expiration of Term. 

Any corporate authorities or superior judge, becoming a trustee under 
said act of congress, who shall, prior to the final execution of their trust, as 
provided in this chapter, go out of office, shall be and they are hereby author- 
ized and empowered to discharge and execute all trusts which they may have 
assumed, in all respects in the same manner and subject to the same conditions, 
duties, and requirements as if they had continued in office. [L. 88, p. 220, 
$ 12; 1 H. C., § 3120. ] 


21314. Successor in Office Succeeds Trustee, When. 

In case of death, or nincty days’ absence from the state, or other disability 
of the trustee to execute the trust created by said act of congress, it shall be 
lawful for the corporate authorities, or superior judge of the county in which 
any.city or town is situated, who may succeed said trustee in office, to assume 
said trust, and they or he shall be authorized, and they are hereby empowered, 
to execute the same in all respects in the same manner, subject to all the duties 
and requirements as provided in this chapter. [L. ’88, p. 220, § 13; 1H. C., 
§ 3121.] 
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TITLE VIII. 
OF ELECTIONS. 
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V. Or CounTINe BaLLorTs AND DECLARING RESULT. 1400 
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VIII. Or Primary ELECTIONS GENERALLY . . : 1465 
IX. Or Primary ELeEcTIONS IN CITIES AND Towns . . 1495 
CHAPTER I. 


OF THE QUALIFICATIONS OF ELECTORS. 


21320. Who Are Qualified Electors. 
* * * * * * * * * * * 


The legislature has failed to enact pro- to the constitution alone must be had to 
visions conformable to §1 of Art. VI. of the determine “Who are qualified electors.” 
constitution as amended. The territorial en- Sec. 3# of 1 Hill's Code is omitted as obso- 
actment on this subject is superseded by lete. 
said § 1 of the constitution, hence reference 
? 1321. Residents, Who Are. 

For the purpose of voting, no person shall be deemed to have gained or 
lost a residence by reason of his presence or absence while employed in the 
service of the United States, nor while engaged in the navigation of the waters 
of this state, or of the United States, or of the high seas; nor while a student 
of any seminary of learning, nor while kept at any almshouse or other asylum, 
nor while confined in any public prison, excepting when serving out a sentence 
in the penitentiary for an infamous crime. [L. 766, p. 25, § 2; Cd. 781, $ 
3051. ] 


Const., Art. VI., § 4. 


2 1322. Absence on Business as Affecting Residence. 


Absence from the state on business shall not affect the question of resi- 
dence of any person: Provided, The right to vote has not been claimed or 
exercised elsewhere. [L. 766, p. 25, § 4; L.’67, p. 8, § 11; Cd. 781, § 3053; 1 
H. C., § 346.] | 
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213823. Who Disqualified. 

No idiot, or insane person, or persons convicted of an infamous crime, 
shall be entitled to the privilege of an elector. [L. ’66, p. 25, § 3; Cd. ’81, 
$ 3052. ] 

See Const., Art. VI., § 3. 


2 1824. Infamous Crime, What is. 

A crime shall be deemed infamous which is punishable by death or im- 
prisonment in the penitentiary. [L. 66, p. 25, § 5; Cd. 781, § 3054; 1 H.C., 
§ 345. ] 


CHAPTER II. 
OF THE TIME AND MANNER OF HOLDING ELECTIONS. 


21328. Election of Presidential Electors. 

On the Tuesday next after the first Monday of November in the year 
eighteen hundred and ninety-two, and on the same day of every fourth year 
thereafter, there shall be elected by the qualified electors of the state of Wash- 
ington as many electors of president and vice president of the United States as 
this state may be entitled to elect of senators and representatives in congress. 
[L. 791, p. 364, § 1; 1 H. C., § 347.] 


@ 1329. Votes, How Received, Returned, Canvassed, etc.—Lists of Electors. 

The votes for the electors shall be given, received, returned, and can- 
vassed as the same are given, returned, and canvassed for members of congress. 
The secretary of state shall prepare three lists of the names of the electors 
elected, and affix the seal of the state to the same. Such lists shall be signed 
by the governor and secretary of state, and by the latter delivered to the college 
of electors at the hour of their meeting, prescribed in the next succeeding 
section. [L. 791, p. 364, § 2; 1H.C., § 348.] 


¢ 1330. Meeting of Electors—Vacancies—College of, How Constituted. 

The electors of president and vice president shall convene at the seat of 
government on the first Wednesday of December next after their election, at 
the hour of twelve of the clock at noon of that day, and if there shall be any 
vacancy in the office of an elector occasioned by death, refusal to act, neglect 
to attend, or otherwise, the electors present shall immediately proceed to fill, 
by viva voce and plurality of votes, such vacancy; and when all of the electors 
shall appear, or the vacancies, if any, slfall have been filled as above provided, 
such shall constitute the college of electors of the state of Washington, and 
shall proceed to perform the duties required of them by the constitution and 
laws of the United States. [L. 791, p. 365, § 3; 1 H. Ç., § 349.] 


2 1331. Compensation of Electors. 
Every such elector who shall attend at the time and place appointed, and 
give his vote for president and vice president, shall be entitled to receive from 
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this state five dollars for each day’s attendance at such meeting of the college 
of electors, and ten cents per mile for travel in going to and returning from 
the place where the electors shall meet, on the usually traveled route. [L. ’91, 
p. 365, 8 4; 1 H. C., § 350.] 


1332. Biennial Elections to be Held—Day of. 

The election of legislative, district, county, and precinct officers, in this 
state, shall be held on the Tuesday following the first Monday of November, 
Anno Domini eighteen hundred and eighty-two, and thereafter biennially, on 
the Tuesday next following the first Monday in November; and all elective, 
state, legislative, district, county, and precinct officers shall hereafter be 
elected at the times herein specified. [Cf. L. 754, p. 65, § 3; L.’66, p. 27, § 1; 
L. 767, p. 6, §§ 1,5; L. 771, p. 35, §§ 1-3; Cd. 781, § 3055; 1H. C., § 351.] 

See Const., Art. VI., § 8. 


21333. Special Elections Defined. 

Special elections are such as are held to supply vacancies in any office, 
whether the same be filled by the vote of the qualified electors of the state, or 
any district, county, or township, and may be held at such times as may be 
designated by the proper officer. [L. 66, p. 27, § 2; Cd. 81, § 3056; 1 H. C., 
8 352.] 


Vacancies in office are now filled by ap- See references to § 1548 infra, vacancies, 
ointment, except in cases provided by Art. etc. 
I., $ 15, of the Const. 


3 1884. Governor to Issue Proclamation. 


It shall be the duty of the governor, at least sixty days before any general 
election, to issue his proclamation, designating the offices to be filled by the 
state at large at such election, and to transmit a copy thereof to the county 
auditor of each county. [L. ’66, p. 27, § 4; Cd. ’81, § 3058; 1 H. C., § 353.] 


3 1335. Election Notice, Form of. 


It shall be the duty of each county auditor to give at least thirty days’ 
notice of any general election, and at least fifteen days previous to any special 
election, by posting or causing to be posted up, at each place of holding 
election in the county, a written or printed notice thereof; said notice to be as 
circumstances will admit, as follows: 


Notice is hereby given that on the —— day of next, at , In the 
district or precinct of , in the county of , an election will be 
held for state, county, town, or district officers (naming the offices to be filled, 
us the case may be), which election will be opened at nine o’clock in the 
morning, and will continue until six [seven] o’clock in the afternoon of the 
same day. 
Dated this 


day of 


, A. D., 18—. 
A B, County Auditor. 
[L. 766, p. 27, § 6; Cd. ’81, § 3060; 1 H. C., § 354.] 


See infra § 138, time of opening and clos- unless observed, the election shall be void: 
ing polls. _ Seymour v. Tacoma, 6 W., 427, 431; and mere 
The formality of giving notice of election, irregularities in the question of notice will 
although prescribed by statute. is directory not defeat an election: Richard v. Klicki- 
merely, in the absence of a provision that, tat Co., 13 W., 509, 512, and cases cited. 
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@ 1336. Creation of Election Officers. 

It shall be the duty of the county commissioners, at their regular session 
held previous to the day of holding the general election, to appoint for each 
precinct, from the qualified electors of said precinct, one inspector and two 
judges, who shall constitute a board of judges of election. In case said board 
be not appointed for any precinct by the board of county commissioners, as 
specified in this section, or those appointed in accordance with this section 
shall not be present at the place designated by the county commissioners in 
a precinct for holding the polls, at the hour to open the polls, the electors 
present may appoint a board of judges for such precinct. [L. 66, p. 30, § 2; 
Cd. 81, § 3068; 1 H. C., § 355.] 


g 1887. Clerks of Election to be Appointed—Challengers. 

The inspector and judges for each precinct having more than one hun- 
dred voters shall, before the time of opening the polls, appoint two suitable 
persons to act as clerks, who shall be qualified electors: Provided, That in 
precincts having less than one hundred voters the said judges shall keep a 
tally of the voters voting at said election, and shall perform all of the duties 
pertaining to and required to be performed by clerks of elections: And pro- 
vided further, That each of the recognized political parties may have one 
challenger at the polls of each voting precinct. [Cf. L. ’66, p. 31, § 2; Cd. 
’81, § 3069; 1 H. C., § 356; L. 795, p. 386, § 1.] 


2 1338. Oath of Election Officers—How to be Administered. 

The inspector, judges, and clerks aforesaid shall, before entering upon 
the duties of their offices, severally take and subscribe the oath or affirmation 
hereinafter directed, which shall be administered to them by any person 
authorized to administer oaths; but if no such person be present, the inspector 
shall administer the same to the judges and clerks, and one of the judges shall 
administer the oath to the inspector. [L. ’66, p. 31, § 4; Cd. 781, § 3070; 1 
H. C., § 357. ] 


21839. Oath of Inspectors, Form of. 
The following shall be the form of the oath or affirmation to be taken 
by each inspector: 

I, A B, do swear (or affirm) that I will duly attend to the ensuing elec- 
tion, during the continuance thereof, as an inspector, and that I will 
not receive any ticket or vote from any person other than such as I shall 
firmly believe to be, according to the provisions of the laws of this state, 
entitled to vote at such election, without requiring such evidence of the right 
to vote as is directed by law; nor will I vexatiously delay, or refuse to receive, 
any vote from any person whom I shall believe to be entitled to vote as afore- 
said; but that I will in all things truly, impartially, and faithfully perform my 
duty therein to the best of my judgment and abilities; and that I am not, 
directly nor indirectly, interested in any bet or wager on the result of this 
election. [L. ’66, p. 31, § 5; Cd. ’81, § 3071; 1 H. C., § 358.] 


¢ 1840. Oath of Judges, Form of. 
The following shall be the oath or affirmation of each judge: 
We, A B, do that we will as judges duly attend the ensuing election, 
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during the continuance thereof, and faithfully assist the inspector in carrying 
on the same; that we will not give our consent that any vote or ticket shall be 
received from any person, other than such as we firmly believe to be, according 
to the law of the state, entitled to vote at such election; and that we will make 
a true and perfect return of the said election, and will in all things truly, 
impartially and faithfully perform our duty respecting the same to the best 
of our judgment and abilities; and that we are not, directly or indirectly, 
interested in any bet or wager on the result of this election. [L. ’66, p. 31, § 6; 
Cd. 781, § 3072; 1H. C., § 359. ] 


213841. Oath of Clerks, Form of. . 
The following shall be the form of oath to be taken by the clerks, viz:— 


We, and each of us, A B, do that we will impartially and truly 
write down the name of each elector who shall vote at the ensuing election, 
and also the name of the county and precinct wherein such elector resides; and 
carefully and truly write down the number of votes that shall be given for 
each candidate at the election as often as his name shall be read to us by the 
inspector thereof and in all things truly and faithfully perform our duty 
respecting the same to the best of our judgment and abilities; and that we are 
not, directly or indirectly, interested in any bet or wager on the result of this 
election. [L. 766, p. 32, § 7; Cd. ’81, § 3073; 1 H. C., § 360.] 


3 1842. Oaths to be Certified and Returned. 


It shall be the duty of the county auditor to make out two copies of each 
of the said oaths or affirmations for each election precinct, which shall be 
severally subscribed by the inspector and judges and clerks in the precincts 
where clerks are employed, and the said oaths or affirmations shall be certified 
under the hand of the person by whom they shall be administered, and one of 
the said oaths or affirmations shall be placed with the election returns to he 
returned to the county auditor. [Cf. L. 66, p. 32, § 8; Cd. 781, § 3074; 1 H. 
C., $ 361; L. 95, p. 386, § 2.] 


¢ 1343. Inspector to be Chairman—May Administer Oaths and Fill Vacancies. 

The inspector shall be chairman of the board and after its organization 
shall have power to administer all necessary oaths which may be required in 
the progress of the election. He shall also have power to fill any vacancy that 
may occur in the board of judges, or by absence or refusal to serve of either 
of the clerks after the polls shall have been opened. [L. 66, p. 32, § 9; Cd. 
’81, p. 3075; 1 H. C., § 362. ] 


@ 1344. Fees of Election Officers. 


The fees of officers of election shall be as follows: To the inspectors, 
judges and clerks of an election, three dollars per day; the person carrying 
the returns to the county auditor shall be entitled to ten cents per mile for 
each mile traveled. [Cf. L. 66, p. 52, § 12; L. ’67, p. 8, § 9; Cd. 81, § 3151; 
1 H. C., § 446; L. 95, p. 26, § 1.] 
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CHAPTER III. 
OF BALLOTS, AND OF NOMINATION OF CANDIDATES. 


? 1348. Ballots Printed and Distributed at Public Expense. 


All ballots cast at elections for public officers within this state (except 
school and irrigation district officers and road overseers) shall be printed and 
distributed at public expense, as hereinafter provided. The printing of bal- 
lots and cards of instruction for the electors in each county, and the delivery 
of the same to the election officers, as hereinafter provided, shall be a county 
charge, the payment of which shall be provided for in the same manner as the 
payment of other county expenses; but the expense of printing and delivering 
the ballots shall, in the case of municipal elections, be a charge upon the city 
or town in which such election shall be held. [L. 790, p. 400, § 1; 1 H. C., 
$ 363. ] 


2 1849. Nomination of Candidates—Convention for. 


Any convention, primary meeting, or primary election, as hereinafter 
defined, held for the purpose of making nominations for public office, and also 
electors to the number hereinafter specified, may nominate candidates for 
public office, to be filled by election within the state. A convention, or 
primary meeting, within the meaning of this chapter, is an organized assem- 
blage of electors or delegates, representing a political party or principle, and 
a primary election is a legally conducted election for the nomination of candi- 
dates for public office. [L.’90, p. 400, § 2; 1H. C., § 364.] 


If the nominee of a political party for the such nomination, but it can only be made 
office of superior judge is to be voted for by by the joint action, or opportunity to act, 
the electors of two or more counties, each of all electors belonging to such party in all 
county cannot act separately in making of said counties: State v. Weir, 5 W., 82. 


2 1350. Nominations, How Certified. 


All nominations made by such convention, primary meeting, or primary 
election shall be certified as follows: The certificate of nomination, which 
shall be in writing, shall contain the name of each person nominated, his 
residence, his business, his address, and the office for which he is named, and 
shall designate, in not more than five words, the party or principle which such 
convention, primary meeting, or primary election represents, and it shall be 
signed by the presiding officer and secretary of such convention or primary 
meeting, or, in case of a primary election, by one of the judges and the clerk 
thereof, who shall add to their signatures their respective place of residence, 
their business, and addresses. Such certificate, made out as herein required, 
shall be delivered by the secretary or president of such convention or primary 
meeting, clerk, or judge of the primary election, to the secretary of state, or 
the clerk of the board of county commissioners, as hereinafter required. [L. 
790, p. 400, § 3; 1 H. C., § 365.] 
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21351. Certificates of Nomination, How Filed. 


Certificates of nomination of candidates for offices to be filled by the 
electors of the entire state, or of any division or district greater than a county, 
shall be filed with the secretary of state. Certificates of nomination for county 
and precinct offices shall be filed with the clerks of the boards of county com- 
missioners of the respective counties wherein the officers are to be elected. 
Certificates of nomination for municipal offices shall] be filed with the clerks 
of the respective municipal corporations wherein the officers are to be elected. 
The certificate of a nomination for an office in a district composed of more 
than one county shall be filed in the offices of the clerks of the boards of 
county commissioners of all the counties to be represented by such joint officer 
or member. [L.’90, p. 401, § 4; 1 H. C., § 366. ] 


21852. Nominations Otherwise Than by Convention, etc. 


Candidates for public office may be nominated otherwise than by con- 
vention or primary meeting, or primary election, in the manner following: A 
certificate of nomination containing the name of the candidate for the office 
to be filled, with such information as is required to be given in certificates 
provided for in section 1350, shall be signed by electors residing within the 
district or politica] division in and for which the officer or officers are to be 
elected, in the following numbers: The number of signatures shall not be 
less than one thousand, when the nomination is for an office to be filled by 
the electors of the entire state; and not less than three hundred when the 
election is for an office to be filled by the electors of a county, district, or other 
division less than a state, and not less than twenty-five when the nomination 
is for an office to be filled by the electors of a township, precinct or ward: 
Provided, That the said signatures need not all be appended to one paper. 
Fach elector signing a certificate shall add to his signature his place of resi- 
dence, his business and his address. Such certificate may be filed as provided 
for in the last preceding section, in the same manner and with the same effect 
as a certificate of nomination made by a party convention, primary meeting 
or primary convention. [L. 790, p. 401, § 5; 1 H. C., § 367; L. 795, p. 
387, § 3.] 


“Last preceding section”: The amendment of '% erroneously designates § 306 instead 
of § 366, 1 H. C. 


? 1353. Ocrtificate to Contain But One Name—Restriction on Nominations. 


No certificate of nomination shall contain the name of more than one 
candidate for each oftice to be filled. No person shall join in the nomination of 
more than one person for each office to be filled, and no person shall accept a 
nomination to more than one office. [L. ’90, p. 402, § 6; 1 H. C., § 368.] 


21854. Duty of Secretary of State and County Auditor—Election Precincts. 


The secretary of state and the clerks of boards of county commissioners 
of the several counties, and of the several municipal corporations, shall cause 
to be preserved in their respective offices for six months all certificates of nom- 
ination filed in their respective offices under the provisions of this chapter. 
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All such certificates shall be open to public inspection under proper regula- 
tions, to be made by the officers with whom the same are filed. The board of 
county commissioners of each county in the state shall, at their first session 
after the taking effect of this chapter, divide their respective counties into 
election precincts, and establish the boundaries of the same. Such board of 
commissioners shall designate one voting-place in each precinct, and each 
precinct shall contain two hundred and fifty electors, or less, based on the 
number of votes cast at the last general election; but no precinct shall contain 
more than three hundred electors. If at any election hereafter three hundred 
or more votes shall be cast at any voting place, it shall be the duty of the 
inspector in such precinct to report the same to the board of county commis- 
sioners, who shall, at their next regular meeting, divide such precinct as 
nearly as possible so that the new precincts formed thereof shall each contain 
two hundred and fifty electors, as nearly as practicable. [Cf. L. ’66, p. 30, $ 
1; Cd.’81, § 3067; L. 90, p. 402,8 7; 1H. C., § 369.] 


21355. Certificates of Nomination, When Filed. 


Certificates of nominations to be filed with the secretary of state shall be 
filed not more than sixty days and not less than thirty days before the day 
fixed by law for the election of the persons in nomination. Certificates of 
nomination herein directed to be filed with the clerk of the board of county 
commissioners shall be filed not more than sixty days and not less than twenty 
days before the election. Certificates for the nomination of candidates for 
inunicipal offices shall be filed with the clerks of the respective municipal 
corporations not more than thirty days and not less than three days previous 
to the day of election: Provided, That the provisions of this section shall not 
be held to apply to nominations for special elections to fill vacancies caused 
by death, resignation, or otherwise. [L.’90, p. 403, § 8; 1 H. C., § 370. ] 


3 1356. Secretary of State to Certify Name, etc., of Nominees. 


Not less than twenty nor more than thirty days before an election to fill 
any state or district office, the secretary of state shall certify to the clerk of 
the board of county commissioners of each county within which any of the 
electors may by law vote for candidates for such office, the name and place of 
residence of each person nominated for such office, as specified in the certifi- 
cates of nomination filed with the secretary of state. [L. ’90, p. 403, § 9; 1 
H. C., § 371. ] 


21357. Nominations, How and When Published. 


At least ten days before an election to fill any public office other than 
a municipal office, the clerk of the board of county commissioners of each 
county shall cause to be published in one or more newspapers within the 
county the nominations to office certified to him under the provisions of this 
chapter. The clerk of the board of county commissioners shall make such 
publications daily, until the elections, in counties where daily newspapers are 
published; but if there be no daily newspaper published within the county, 
two publications in each newspaper will be sufficient; and if there be no paper 
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published in any county, written or printed notices shall be posted in not less 
than three conspicuous places in such precinct. One of such publications in 
each newspaper shall be upon the last day upon which such newspaper is 
issued before election. In the case of municipal elections, such publications 
shall be made in one or more newspapers devoted to the dissemination of gen- 
eral news, and published within the municipal corporation in which the elec- 
tion is to be held, at least three days before the election, the publication to be 
daily, until election, where there are daily newspapers; but if there be no daily 
newspaper published within the municipal corporation, one publication in 
each newspaper shall be sufficient, and if there be no newspaper, the notices 
shall be posted as above provided. [L. 790, p. 403, § 10; 1 H. C., § 372.] 


ł 1358. Nomination Becomes Void When Declined in Writing. 


Whenever any person nominated for public office, as in this chapter pro- 
vided, shall, at least twenty days before election, except in the case of munici- 
pal elections, in a writing signed by him, notifying the officer with whom the 
certificate nominating him is by this chapter required to be filed that he 
declines such nomination, such nomination shall be void. In municipal elec- 
tions such declination must be made at least two days before the election. [L. 
790, p. 404, § 11; 1 H. C., § 373.] 


? 1359. Vacancies, Manner of Filling—Nominations for. 


Should any person so nominated die before the printing of the tickets, 
or decline the nomination as in this chapter provided, or should any certificate 
of nomination be or become insufficient or inoperative from any cause, the 
vacancy or vacancies thus occasioned may be filled in the manner required for 
original nominations. If the original nomination was made by a party con- 
vention which had delegated to a committee the power to fill vacancies, or by 
primary election, the committee of the political party he represents may, upon 
the occurring of such vacancy, proceed to fill the same. The chairman and 
secretary of such committee shall thereupon make and file with the proper 
officer a certificate setting forth the cause of the vacancy, the name of the 
person nominated, the office for which he was nominated, the name of the per- 
son for whom the new nominee is to be substituted, the fact that the commit- 
tee was authorized to fill vacancies, and such further information as is required 
to be given in an original certificate of nomination. The certificate so made 
shall be executed in the manner, prescribed for the original certificate of 
nomination, and shall have the same force and effect as an original certificate 
of nomination. When such certificate shall be filed with the secretary of 
state, he shall, in certifying the nominations to the various county clerks 
[auditors], insert the name of the person who has thus been nominated to 
fill a vacancy in place of that of the original nominee. And in the event that 
he has already sent forth his certificate, he shall forthwith certify to the clerks 
of the boards of county commissioners of the proper counties the name and 
place of residence of the person so nominated to fill a vacancy, the office he 
is nominated for, the party or political principle he represents, and the name 
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of the person for whom such nominee is substituted. [L. 90, p. 404, § 12; 1 
H. C., § 374.] 


21360. Change of Name by Stickers, When. 


When any vacancy occurs before election day and after the printing 
of the tickets, and any person is nominated according to the provisions of this 
chapter to fill such vacancy, the officer whose duty it is to have the tickets 
printed and distributed shall thereupon have printed a requisite number of 
stickers, and shall mail them by registered letter to the judges of election in 
the various precincts interested in such election, and the judges of election 
whose duty it is made by the provisions of this chapter to distribute the tickets 
shall affix such stickers in the proper place on each ticket before it is given 
out to the elector. [L. 790, p. 405, § 13; 1 H. C., § 375.] 


? 1861. Questions for Popular Vote, How Submitted. 


Whenever a proposed constitution or constitutional amendment, or other 
question, is to be submitted to the people of the state for popular vote, the 
secretary of state shall duly, and not less than thirty days before election, 
certify the same to the clerk of the board of county commissioners of each 
county in the state, and the clerk of the board of county commissioners of 
each county shall include the same in the publication provided for in section 
1357. Questions to be submitted to the people of a county or municipality 
shall be advertised as provided for nominees for office by said section. [L. 
90, p. 405, § 14; 1 H. C., § 376.] 


g 1362. County to Provide Ballots—Preparation of by Voter, 

Except as in this chapter otherwise provided, it shall be the duty of the 
clerk of the board of county commissioners of each county to provide printed 
ballots for every election for public officers in which electors, or any of the 
electors within the county, participate, and to cause to be printed on the ballot 
the name of every candidate whose name has been certified to or filed with 
the county clerk [auditor] in the manner provided for in this chapter. Bal- 
lots other than those printed by the respective clerks of boards of county com- 
missioners, according to the provisions of this chapter, shall not be cast or 
counted in any election. Nothing in this chapter contained shall prevent any 
voter from writing or pasting on his ballot the name of any person for whom 
he desires to vote for any office, and such vote shall be counted the same as if 
printed upon the ballot and marked by the voter, and any voter may take 
with him into the polling place any printed or written memorandum or paper 
to assist him in making or preparing his ballot, except as hereinafter other- 
wise provided. [L. 790, p. 405, § 15; 1 H. C., § 377.] 


See infra § 1370, which is to same effect as last part of this section, 


218638. Exception as to the Election of Certain Officers. 

Elections for school and irrigation district officers and road overseers 
are excepted from the provisions of the preceding section, and in all municipal 
elections the duties specified in the preceding section as devolving on the 
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clerk of the board of county commissioners shall devolve on the municipal 
clerk. [L. 790, p. 406, § 16; 1 H. C., § 378. ] 


31364. Ballots, Contents, How Prepared and Printed. 

All ballots prepared under the provisions of this chapter shall be white 
and of a good quality of paper, and the names shall be printed thereon in 
black ink. Every ballot shall contain at the head the names of all recognized 
political parties, in the order following, to wit: Republican Ticket, Demo- 
cratic Ticket, People’s Party Ticket, Prohibition Ticket, and any other party 
placing a full ticket in nomination, in the order in which the same shall be 
filed with the clerk of the board of county commissioners. Every ballot shall 
contain the name of each candidate, once only, whose nomination for any 
office is specified or filed according to law, and no other names. All nomina- 
tions of any party or group of petitioners shall be placed after the title of such 
party or group of petitioners as designated by them in their certificate of 
nomination or petition first filed: Provided, That any candidate who has 
been nominated by two or more political parties may, upon a written notice 
filed with the clerk of the board of county commissioners at least twenty days 
before any election is to be held, designate the political party after which 
title he desires to have his name placed. The name of each nominee shall 
be placed under the designation of the office for which he has been nominated, 
in the order following, to wit: Republican, Democratic, People’s Party, 
Prohibition and any other party in the order filed with the clerk of the board 
of county commissioners. Before the designation of the office shall be indi- 
cated the number of candidates for such office to be voted for at said election. 
At the end of the lists of all the political parties and the list of candidates 
for each office shall be left a blank space on the right side of each ticket 
extending the full length of the column of political parties and of the nom- 
inees, at least one-half inch in width, so that the voter may correctly indicate 
in the way hereafter provided the candidate or candidates for whom he wishes 
to cast his ballot. Upon each official ballot a perforated line, one-half inch 
from the left hand edge of such ballot, shall extend from the top of such ballot 
towards the bottom of the same for two inches, thence to the left hand edge of 
the ballot, and upon the space thus formed there shall be no printing except 
the number of such ballot, which shall be upon the back of such space, in 
such position that it shall appear upon the outside when the ballot is folded. 
The county auditor shall cause official ballots to be numbered from one up- 
wards, consecutively, beginning with number one for each separate voting 
precinct. Official ballots for a given precinct shall not contain the names 
of nominees for justices of the peace and constables of any other precinct, 
except in cases of municipalities, where a number of precincts vote for the 
same nominees for justices of the peace and constables, and in the latter event 
the ballot shall contain only the names to be voted for by the electors of such 
precincts. On the margin of each of said ballots, to the right, there shall be 
printed instructions directing the voter how to mark his ballot before the 
same shall be deposited with the judges of election. The arrangement of 
the ballot shall, in general, conform as nearly as possible to the plan herein- 
after given. 
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Whenever the secretary of state has duly certified to the clerk of the bọard 
of county commissioners any question to be submitted to the vote of the 
people, the clerk of the board of county commissioners shall have printed on 
the regular ballots, at the bottom thereof, the question in such form as will 
enable the electors to vote upon the questions so presented in the manner here- 
inafter provided. The clerk of the board of county commissioners shall also 
prepare the necessary ballots in the same manner whenever any question is by 
law to be submitted to the vote of the electors of any locality, and not of 
the state generally: Provided, however, That in all questions submitted to 
the voters of a municipal corporation alone, it shall be the duty of the city 
or town clerk to provide the necessary ballots. [L. ’90, p. 406, § 17; L. 791, 
p. 200, § 1; 1 H. C., § 379; L. 795, p. 387, § 4.] 


See infra $$ 7426, 7427, unlawful printing or As to requisites of ballots, see § 1388 infra. 
counterfeiting offictal ‘ballots, etc. 


¢ 1365. Number to be Furnished. 


The clerk of the board of county commissioners of each county shall 
provide for each election precinct in the county two ballots for each elector 
registered in the precinct, and two tallying books, that shall be printed in 
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relation with the tickets. If there is no register in the precinct, the clerk of 
the board of county commissioners shall provide ballots to the number of 
two for every elector who voted at the last preceding election in the precinct: 
Provided, however, That in municipal elections it shall be the duty of the 
city or town clerk to provide tickets as specified in this section. [L. 790, p. 
407, § 18; 1 H. C., § 380; L. 795, p. 390, § 5.] 

Compare L. ’%, p. 35, §1, amending § 380 of 1 Hill’s Code, omitted as superseded by the 
above section, it being the later enactment. 
3 1866. Error of Omission of Name From, How Cured. 

Whenever it shall appear by affidavit that an error or omission has oc- 
curred in the publication of the names of the candidates nominated for office, 
or in the printing of the ballots, the superior court of the county may, upon 
application of any elector, by order, require the clerk of the board of county 
commissioners or municipal clerk to correct such error, or to show cause why 
such error should not be corrected. [L.’90, p. 407, § 19; 1 H. C., § 381.] 


@ 1867. When and to Whom Delivered. 

Before the opening of the polls, the clerk of the board of county commis- 
sioners (or the municipal clerk in the case of municipal elections) shall cause 
to be delivered to the judges of election of each election precinct which is 
within the county (or within the municipality in case of municipal elections), 
and in which the election is to be held, at the polling place of the precinct, the 
proper number of ballots provided for in section 1365 of this chapter. The 
hallots shall be given to the inspector of each election precinct; but in case it 
may be impracticable to deliver such ballots to the inspector, then they may 
be delivered to one of the judges of election of any such precinct, and in 


making the appointment of judges of election under this chapter and other 
election laws of this state, not more than a majority of such judges of election 


shall be appointed from any one political party for each precinct. [L. 90, p. 
407, § 20; 1 H. C., § 382; L. ’95, p. 390, § 6.] 


This section is not in the enacting clause of the Laws of °95. 


1368. Provision for Polling Places—Division of Precincts. 


The inspectors of election shall provide in their respective polling places 
a sufficient number of places, booths, or compartments, which shall be fur- 
nished with such supplies and conveniences as shall enable the voter con- 
veniently to prepare his ballot for voting, and in which electors may mark 
their ballots, screened from observation, and a guard-rail so constructed that 
only persons within such rail can approach within fifty feet of the ballot boxes, 
or the places, booths, or compartments herein provided for. The number of 
such places, booths, or compartments shall not be less than one for every fifty 
electors or fraction thereof registered in the precinct, or voting at the last 
preceding election where there is no registration. In precincts containing less 
than twenty-five voters, the election may be conducted under the provisions of 
this chapter without the preparation of such booths or compartments as 
required in this section. No person other than electors engaged in receiving, 
preparing, or depositing their ballots, or a person present for the purpose of 
challenging the vote of an elector about to cast his ballot, shall be permitted 
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to be within said rail, and in case of small precincts where places, booths, or 
compartments are not required, no person or persons engaged in preparing 
his or their ballots shall in any way be interfered with by any person, unless 
it be some one authorized by the provisions of this chapter to assist him or 
them in preparing his or their ballot. The expense of providing such places 
or compartments and guard-rails shall be a public charge, and shall be pro- 
vided for in the same manner as the other election expenses. On or before the 
first day of September of each year in which an election is to be held, the 
officers now charged by law with the division or alteration of election precincts 
shall, as far as necessary, alter or divide the existing election precincts in such 
manner that each election pecinct shall not contain more than three hundred 
voters. [L. ’90, p. 408, § 21; 1 H. C., § 383. ] 


The fact that election officers fail to have the election: Moyer v. Van de Vanter, 12 
booths erected which comply with the law W., 377. 
is a mere irregularity, insufficient to vitiate 


21869. Delivery of Ballots to Electors—Challenge. 


At any election it shall be the duty of the inspector, or one of the udev 
of election, to deliver ballots to the qualified electors. Any elector desiring to 
vote shall give his name to the inspector or one of the judges, who shall then, 
in an audible tone of voice, announce the same, whereupon a challenge may 
be interposed in the manner provided by law. If no challenge be interposed, 
or if the challenge be overruled, the inspector or one of the judges shall give 
him a ballot, at the same time calling to the clerks of election the number of 
such ballot. In precincts where there is a registration of voters it shall be the 
duty of such clerks to write the number of the ballot against the name of such 
elector as the same appears upon the certified copy of poll books of registration 
in their possession. In precincts where there are no registration of voters, it 
shall be the duty of the clerks to transcribe the name of the elector in the poll 
books, and against such name the number of the ballot delivered to the elector. 
Each qualified elector shall be entitled to receive from the said judges one 
ballot. [L. 790, p. 409, § 22; 1 H. C., § 384; L. 795, p. 391, § 7. ] 

The failure to place the stamp, as required the ballot box, is an irregularity which 
by this section prior to amendment, upon would not vitiate the ballot in the absence 


official ballots used in an election, until they of fraud: Moyer v. Van de Vanter, 12 W., 
are returned by the voter to be deposited in 377. 


41370. Ballot, How Prepared by Voter. 

On receipt of his ballot the elector shall forthwith and without leaving 
the polling place retire alone to one of the places, booths or apartments pro- 
vided to prepare his ballot. If he desires to vote for all the candidates of any 
political party he may mark a cross “X” after the name, against the political 
designation of such party, and shall then be deemed to have voted for all the 
persons named as the candidates of such party. If he desires to vote for any 
particular candidate of any other political party he may do so by placing after 
the name of such candidate a mark “X”: Provided, That if two or more can- 
didates for such office are to be elected, then such voter shall place his mark 
“X” after the name of each of the candidates for whom he wishes to vote for 
that particular office, and in that case such voter shall then be deemed to have 
voted for all the persons named as the candidates of the political party after 
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which he shall have made his mark “X,” except those who are otherwise 
designated as herein provided. Each elector may prepare his ballot by 
marking a cross “X” after the name of every person or candidate for whom 
he wishes to vote. In case of a ballot containing a constitutional amendment 
or other question to be submitted to the vote of the people the voter shall 
mark a cross “X” after the question, for or against the amendment or propo- 
sition, as the case may be. Any elector may write in the blank spaces, or paste 
over any other name, the name of any person for whom he may wish to vote. 
Before leaving the booth or compartment the elector shall fold his ballot in 
euch a manner that the number of the ballot shall appear on the outside 
thereof, without displaying the marks on the face thereof, and he shall keep 
it folded until he has voted. Having folded the ballot, the elector shall deliver 
it folded to the inspector, who shall, in an audible tone of voice, repeat the 
name of the elector and the number of the ballot. The election clerks having 
the certified copies of the poll books of registration or poll books in charge, 
shall, if they find the number marked opposite the elector’s name on the 
register or poll books to correspond with the number of the ballot handed to 
the inspector, mark opposite the name of such elector the word “voted,” and 
one of the clerks shall call back, in an audible tone, the name of the elector 
and the number of his ballot. The inspector shall separate the slip containing 
the number of the ballot from the ballot and shall deposit the ballot in the 
ballot box. The numbers removed from ballots shall be immediately de- 
stroyed. [L.’90, p. 409, § 23; 1H. C., § 385; L. 95, p. 391, § 8.] 


21871. Restriction Upon Occupation of Voting-Booths. 

Not more than one person shall be permitted to occupy any one booth at 
one time, and no person shall remain in or occupy a booth or compartment 
longer than may be necessary to prepare his ballot, and in no event longer than 
five minutes: Provided, That the other booths or compartments are a a 
[L. ’90, p. 410, § 24; 1 H. C., § 386.] 


21872. Voter May Receive Ballot in Lieu of One Spoiled. 

Any voter who shall, by accident or mistake, spoil his ballot may, on 
returning said spoiled ballot, receive another in place thereof. [L. ’90, p. 
410, § 25; 1 H. C., § 387.] 


3 1378. Disabled or Illiterate Voter, How and by Whom Assisted. 

Any voter who declares to the judges of election, or when it shall appear 
to the judges of election, that he cannot read, or that by blindness or other 
physical disability he is unable to mark his ballot, shall, upon request, receive 
the assistance of one or two of the election officers in the marking thereof, and 
such officer or officers shall certify on the outside thereof that it has been 
so marked with his or their assistance, and shall thereafter give no information 
regarding the same. The judges may, in their discretion, require such declara- 
tion of disability to be made by the voter under oath before them, and they 
are hereby qualified to administer the same. No elector, other than one who 
may, because of his inability to read, or physical disability, be unable to mark 
his ballot, shall divulge to any one within the polling place the name of any 
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candidate for whom he intends to vote, or to ask or receive the assistance of 
any person within the polling place in the preparation of his ballot. [L. ’90, 
p 410, § 26; 1 H. C., § 388.] 


3 1374. Election Officers Not to Deposit Ballots Unless Stamped. 


No inspector or judge of election shall deposit in any ballot box any ballot 
upon which the official stamp as hereinbefore provided for does not appear. 
Every person violating the provisions of this section shall be deemed guilty of 
a misdemeanor. [L. ’90, p. 410, § 27; 1 H. C., § 389.] 


21375. Instructions for Guidance of Electors—Posting of. 

The clerk of the board of county commissioners of each county shall 
cause to be printed in large tpye on cards, in English, instructions for the 
guidance of electors in preparing their ballots. He shall furnish ten such 
cards to the judges of election of each election precinct, and one additional 
card for each fifty electors or fractional part thereof in the precinct, at the 
same time and in the same manner as the printed ballots. The judges of 
election shall post not less than one of such cards in each place or compart- 
ment provided for the preparation of ballots, and not less than three of such 
cards elsewhere in and about the polling places, upon the day of election. 
Such cards shall be printed in large, clear type, and shall contain full instruc- 
tions to the voters as to what should be done, viz.:— 

1. To obtain ballots for voting; 

2. To prepare the ballots for deposit in the ballot boxes; 

3. To obtain a new ballot in the place of one spoiled by accident or mistake. 
[L. 790, p. 411, § 28; 1 H. C., § 390; L. 795, p, 392, § 9.] . 


2 1376. Ballots Void, When. 

In the canvass of the votes, any ballot or parts of a ballot from which it 
is impossible to determine the elector’s choice shall be void and shall not be 
counted: Provided, That when a ballot is sufficiently plain to gather there- 
from a part of the voter’s intention, it shall be the duty of the judges of elec- 
tion to count such part. [L. 790, p. 411, § 29; 1 H. C., § 391; L. 795, p. 393, 
§ 10.] 

The provisions of this section prior to flict with the constitution as depriving 
amendment, directing that ballots not in- voters of their right to vote without fault 


dorsed by the initials of one of the election on their part: Moyer v. Van de Vanter, 12 
Otficers shall not be counted, wus in con- W., 377. 


@ 1877. Fraud as to Certificates of Nomination or Ballots a Felony. 

Any person who shall falsely make, or make oath to or fraudulently de- 
face or fraudulently destroy, any certificate of nomination, or any part thereof, 
or file or receive for filing any certificate of nomination knowing the same 
or any part thereof to be falsely made, or suppress any certificate of nomina- 
tion which has been duly filed, or any part thereof, or forge or falsely make 
the official indorsement on any ballot, shall be deemed guilty of a felony, 
and upon conviction thereof, in any court of competent jurisdiction, shall be 
punished by imprisonment in the penitentiary for a period of not less than 
one year nor more than five years. [ L. 90, p. 411, § 30; 1 H. C., § 392.] 
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21878. Defacing or Destroying Supplies, Lists, etc., How Punished. 

Any person who shall during the election wilfully remove or destroy any 
of the supplies, or other conveniences placed in the booths or compartments 
for the purpose of enabling the voter to prepare his ballot, or prior to or on 
the day of election wilfully deface or destroy any list of candidates posted 
in accordance with the provisions of this chapter, or who shall during an 
election tear down or deface the cards printed for the instruction of voters, 
shall be deemed guilty of a misdemeanor, and upon conviction thereof, in 
any court of competent jurisdiction, shall be fined in any sum not exceeding 
one hundred dollars. [L. ’90, p. 412, § 31; 1 H. C., § 393.] 


See infra § 7415, penalty for fraudulent voting. 


213879. Duty of Public Officers at Elections—Punishment for Violation of. 
Any public officer upon whom any duty is imposed by this chapter, who 
shall wilfully do or perform any act or thing herein prohibited, or 
wilfully neglect or omit to perform any duty as imposed upon him by 
the provisions of this chapter, shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall forfeit his office, and shall be punished by im- 
prisonment in the county jail for a term of not less than one month nor more 
than six months, or by a fine of not less than fifty dollars, and not more than 
five hundred dollars, or by both such fine and imprisonment. [L. ’90, p. 412, 
g$ 32; 1 H. C., § 394.] 
See note to § 1378. 


21380. Electioneering Prohibited—What Ballot Must be Voted—Secrecy. 
No officer of election shall do any electioneering on election day. No 
person shall do any electioncering on election day within any polling place, 
or any building in which an election is being held, or within fifty feet thereof, 
nor obstruct the doors or entries thereto, or prevent free ingress to and egress 
from said building. Any election officer, sheriff, constable, or other peace 
officer, is hereby authorized and empowered, and it is hereby made his duty, 
to clear the passage way and prevent such obstruction, and to arrest any 
person creating such obstruction. No person shall remove any ballot from 
the polling place before the closing of the polls. No person shall show his 
ballot after it is marked to any person in such a way as to reveal the contents 
thereof, or the name of any candidate or candidates for whom he has marked 
his vote, nor shall any person solicit the elector to show the same; nor shall 
any person, except a judge of election, receive from any elector a ballot pre- 
pared for voting. No elector shall receive a ballot from any other person 
than one of the judges of election having charge of the ballots, nor shall 
any person other than such inspector or judges of election deliver a ballot to 
such elector. No elector shall vote or offer to vote any ballot except such 
as he has received from the judges of election having charge of the ballots. 
No elector shall place any mark upon his ballot by which it may afterwards 
be identified as the one voted by him. Any elector who does not vote a ballot 
delivered to him by the judges of election having charge of the ballots shall, 
before leaving the polling place, return such ballot to such judges. Whoever 
shall violate any of the provisions of this section shall be deemed guilty of a 
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misdemeanor, and upon conviction thereof in any cout of competent jurisdic- 
tion shall be fined in any sum not exceeding one hundred dollars, and adjudged 
to pay the costs of prosecution. [L. 790, p. 412, § 33; 1 H. C., § 395.] 


See note to § 1378. 


@ 1881. Secretary of State Must Distribute Election Laws. 


It shall be the duty of the secretary of state to cause to be published, in 
pamphlet form, and distributed through the clerks of the boards of county 
commissioners of the respective counties, a sufficient number of copies of this 
law, together with the registration law of the state and such other laws as bear 
upon the subject of election, as will place a copy thereof in the hands of all 
officers of elections. [L. 90, p. 413, § 34.] 


CHAPTER IV. 
OF OPENING POLLS AND VOTING. 


21385. Time for Opening and Closing Polls. 

At all elections held under the provisions of this title, the polls shall be 
opened at nine o’clock a. m., and closed at seven o’clock, p.m. [L.’90, p. 413, 
g 35; 1 H. C., § 397.] 


2 1386. Proclamation. 

The board of judges, before they commence receiving ballots, shall cause 
it to be proclaimed aloud at the place of voting that the polls are now open. 
[L. ’66, p. 34, § 2; Cd, 81, § 3077; 1 H. C., § 399.] 


% 1387. Auditors to Furnish Poll-Books. 

It shall be the duty of the auditors of the several counties to furnish 
the inspectors of each election precinct with two poll books, at least five days 
before the time of holding the election. [L. 66, p. 34, § 31; Cd. 81, § 3078; 
1 H. C., § 400.] 


2 1388. Voting, Manner of—Ballots, Requisites of. 

The voting shall be by ballot. No ballot shall bear any impression, devise, 
color or thing designated to distinguish such ballot from other legal ballots, or 
whereby the same may be known or designated. The ballot shall be eight 
inches in width and of such length as shall be necessary to print the names of 
all the candidates, who shall be duly nominated according to law, and whose 
nominations shall be duly certified to the clerk of the board of county com- 
missioners, such length to be determined by the said clerk of said board of 
county commissioners. All of the official ballots, after the same shall be so 
prepared by the said clerk, shall be of the same size for each and every pre- 
cinct, and shall not vary one-eighth of an inch in breadth from the above 
specification. [Cf. L. 66, p. 34, § 4; Cd. 81, § 3079; L. 86, p*128, § 1; 1 
H. C., § 401; L. 795, p. 393, § 11.] 
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21889. Poll-List, How kept—Ballots Rejected Must be Preserved. 

The name of each elector whose ballot has been thus received shall be 
immediately entered by each clerk in the column of his poll list headed 
“Names of voters,” numbering each name in the additional column as it is 
taken down, so that it may be seen at any time whether the two lists agree. 
Whenever the board of election rejects a ballot, it must at the time of such 
rejection cause to be made thereon, and signed by a majority of the board, an 
indorsement of such rejection, and of the cause thereof. All rejected ballots 
must be preserved and returned in the same manner as other ballots. When- 
ever a question arises in the board as to the legality of a ballot, or any part 
thereof, and the board decide in favor of the legality, such action, together 
with a concise statement of the fact that gave rise to the objection, must be 
indorsed upon the ballot, and signed by a majority of the board. [L. ’66, p. 
34, § 5; Cd.’81, § 3080; 1 H. C., § 402.] 


2 1390. Challenging Votes, Regulations Concerning. 

Any person offering to vote may be challenged as unqualified by the 
inspector or either of the judges, or by any legal voter, and it shall in all cases 
be the duty of the inspector and each of the judges to challenge any person 
offering to vote whom they shall know or suspect not to be duly qualified as an 
elector. [L. ’66, p. 34, § 6; Cd. 781, § 3081; 1 H. C., § 403.] 


@ 1391. Duty of Officers where Person is Challenged—Oath. 

When any person offering to vote is challenged, it shall be the duty of 
the judges to declare to him the qualifications of an elector, and the inspector 
or one of the judges shall tender him the following oath: “You do swear 
(or affirm) that you will truly and fully answer all questions as shall be put 
to you touching your place of residence and qualifications as an elector.” The 
inspector or one of the judges shall then proceed to question the person chal- 
lenged in relation to his name, his then place of residence, how long he has 
resided in the precinct and county, where his last place of residence was, also 
as to his citizenship, and whether a native or naturalized citizen, and if the 
latter, when, where, in what county, or before what officer he was naturalized, 
and all such other questions as shall tend to test his qualifications as to citizen- 
ship and the right to vote. [L. 66, p. 34, § 7; Cd. 781, § 3082; 1 H. C., 
§ 404.] 


21892. Vote is to be Rejected, When. 

If any person shall refuse to take the aforesaid oath, when so tendered, or 
to answer any and all pertinent questions as to qualifications, his vote shall 
be rejected; and if the board of judges are satisfied, from answers as aforesaid, 
that such person is not a legal voter, they shall reject his vote. [L. 66, p. 
34, § 8; Cd. 781, § 3083; 1 H. C., § 405.] 


? 1393. Manner and Form of Challenge. 


If such person shall insist that he is entitled to vote, and the board of 
judges find no cause to reject his vote under the preliminary examination, and 
the challenge shall not be withdrawn, he shall not be entitled to vote unless 
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he takes the following oath, to be administered by the inspector or one of 
the judges, viz.: ‘You do swear (or affirm, as the case may be) that you have 
resided in this state six [twelve] months preceding this election, in this 
county sixty [ninety] days, and in this precinct [or ward] thirty days, and 
have not voted this day, and that you are otherwise qualified to vote at this 
election”; and in case the person offering to vote produces a certified tran- 
script of the record of a court of competent jurisdiction, admitting him to 
citizenship, or certificate of declaration of citizenship, duly attested by the 
clerk thereof, as evidence of his right to vote, and if the person so producing 
the same is unknown to the board of judges, he shall make oath that he is 
the person therein named. [Cf. L. ’66, p. 35, § 9; Cd. ’81, § 3084; L. ’86, p. 
128, § 1; 1 H. C., § 406.] 

See Const., Art. VI., §§ 1-4, qualifications constitutional and void because its object is 
of electors. not expressed in its title. The same is true 

The act of Jan. 18, (L. 93) pur- of the act approved Jan. 29, ’86, (p. 113), and 
porting to confer right 'of uae on wo- the act of Feb. 3, '36, (p. 128), except so far 
men, is void as in conflict with the organic as it purports to amend $§ 3079 pity 3084 of 
act: Bloomer v. Todd, 3 W. T., 599; followed the Code of ’81: Harland v. Ty., 3 W. T., 131. 


in Isaacs v. McNeil, 44 Fed. Rep 33. The alterations in brackets are in con- 
The act approved ‘Nov. 23, °83, eh 39) is un- formity with the constitution, Art. VI., 


? 1894. Person Challenged May Vote, When—Oath. 

If any person shall take the oath as tendered to him by the inspector or 
judges, and no evidence is offered to traverse the same by the officer or party 
challenging, and shall otherwise comply with the requirements of law regu- 
lating the balloting, he shall be admitted to vote; but if he refuse to take the 
oath or affirmation so tendered him his vote shall be rejected; but before the 
ballot of the voter shall be deposited he shall be required to sign the registra- 
tion book in the column headed “remarks,” and in case such voter is incapable 
of writing his name he shall at the left hand side of the column make a cross 
or other mark usually employed by such voter for indicating his signature, 
and some person who is personally known to the inspector and who personally 
knows the voter shall sign the registration book in his behalf as identifying 
witness. [Cf. L. 66, p. 36, § 10; Cd. 81, § 3085; 1 H. C., § 407; L. 793, p. 
273, § 1.] 


2 1395. Infamous Crime, Challenge on Ground of—Proceedings. 

If the vote of any person be challenged, on the ground that he has been 
convicted of an infamous crime, and shall remain unpardoned or disfranchised 
by any court of a competent jurisdiction, he shall not be required to answer 
any questions respecting such alleged conviction, and in the absence of any 
authenticated record of such fact, it may be competent for two disinterested 
witnesses, upon oath, to prove the same. [L. ’66, p. 36, § 11; Cd. ’81, § 3086; 
1 H. C., § 408.] 


21396. Closing of Polls—Proclamation. 

When the polls are closed, proclamation thereof shall be made at the 
place of voting, and no votes shall be afterwards received. [L.’66, p. 36, $ 12; 
Cd. 81, § 3087; 1 H. C., § 409. ] 
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CHAPTER V. 
OF COUNTING BALLOTS AND DECLARING RESULT. 


8 1400. Counting Votes—Ballot-Box Not to be Removed. 

As soon as the polls are closed on the afternoon of the day of election, 
the judges shall open the ballot box and commence counting the votes, and in 
no case shall the box be removed from the room in which any election may 
be held until all the ballots are counted. [L. 66, p. 37, § 1; Cd. ’81, § 3088; 
1H. C., § 410.] 


21401. Details as to Counting. 


The counting of ballots shall in all cases be public. The ballots shall be 
taken out carefully, one by one, by the inspector or one of the judges, who 
shall open them and read aloud the name of each person contained therein, 
end the office for which every such person is voted for. [L.’66, p. 37,§ 1; Cd. 
*81, § 3089; 1 H. C., § 411.] 


1402. Duty of Clerks as to Keeping Tally, etc. 

Each clerk shall write down each office to be filled, and the name of 
each person voted for for such office, and shall keep the number of votes 
by tallies, as they are read aloud by the inspector or judge. The counting 
of the votes shall be continued without adjournment until all are counted. 
[L. ’66, p. 38, § 1; Cd. ’81, § 3090; 1 H. C., § 412.] 


3 1408. Tickets, When to be Rejected—Not to be Rejected for Want of Form 

If two tickets are found folded together they shall both be rejected, 
and if more persons are designated on any ticket for any office than are to be 
elected to such office, such part of the ticket shall not be counted for any of 
them; but no ticket shall be lost for want of form, or mistake in initials of 
names, if the board of judges can determine to their satisfaction the person 
voted for and the office intended. [L. 766, p. 38, § 2; Cd. ’81, § 3091; 1 
H. C., § 413.] 


21404. Disposition of. 

It shall be the duty of the inspector, or one of the judges, to string the 
ballots at the time of counting, and after all the ballots have been counted and 
strung, it shall be the duty of the inspector to place them in a sealed envelope, 


and write thereon, “Ballots of precinct, county, state of Washing- 
ton, of election held this day of , 18—,” and send said sealed 


envelope to the auditor of the county where said election is held, who shall 
keep said sealed envelope containing said ballots unopened for the period of 
six months, to be used only as evidence in case or cases of contest when called 
for, at the end of which time it shall be the duty of said county auditor to burn 
said ballots in presence of two other county officers. [L. ’68, p. 19, $ 2; Cd. 
81, § 3092; 1 H. C., § 414.] 
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@ 1405. Certificates—Election Returns—How Made Out, and Contents. 


As soon as all the votes are read off and counted, a certificate shall be 
drawn up on each of the papers, containing the poll list and tallies, or attached 
thereto, stating the number of votes each person voted for has received, and 
designating the office to fill which he was voted for, which number shall be 
written in words at full length. Each certificate shall be signed by the clerks, 
the judges, and inspector; one of said certificates, with ballots, poll lists, and 
tally paper, oath of inspector, judges, and clerks, shall be sealed up by the 
inspector and indorsed “Election returns,” and be directed or sent by the 
inspector to the county auditor of the county in which the election is to be 
held. [L. ’66, p. 38, § 3; Cd. ’81, § 3093; 1 H. C., § 415.] 


2 1406. Returns, Delivery of—Other Papers—Disposition of. 


The said package shall be delivered to the county auditor by one of the 
judges or clerks of the election, in person, or may be sent by registered mail. 
If sent by mail, it shall be mailed by one of the judges. The other of said 
certificates, with poll list and tally papers, oaths of judges, inspector, and 
clerks, shall be retained by the inspector and preserved by him at least six 
months. Tally papers, poll list, or certificate returned from any election shall 
not be set aside, nor rejected for want of form, nor on account of not being 
strictly in accordance with the directions of this chapter, if the same be satis- 
factorily understood. [L. ’66, p. 38, § 4; Cd. ’81, § 3094; 1 H. C., § 416. ] 


2 1407. Canvass of Votes—Oath to be Taken by Auditor—Misdemeanor. 


On the tenth day after the day of each election, or as soon as he shall 
have received the returns from each precinct of the county, if he receive them 
within that time, it shall be the duty of the county auditor to notify two 
county officers (as provided in the next section), to be present at the office of 
said county auditor on a day named by said county auditor, for the purpose of 
canvassing the votes cast at election in the different precincts of the county, 
and it shall be the duty of the superior judge to administer the following oath 
or affirmation to the county auditor having in his possession the election re- 
turns of said county: “I do solemnly swear (or affirm) that the returns pur- 
porting to be the election returns of the several precincts in this county have 
been in no wise altered by additions or erasures, and that they are the same 
as when I received them; so help me God”; the said oath or affirmation to be 
in writing, and signed by the county auditor and certified to by the superior 
judge, and placed on file in said auditor's office, among the papers appertain- 
ing to said election. And then the said auditor, with the assistance of two 
county officers aforesaid, shall proceed to count the votes of said county or 
precincts, a statement of which shall be drawn up and signed by them. And 
it shall be deemed a misdemeanor in the county auditor, if he shall neglect 
or refuse to return the total number of votes as counted, if such votes can be 
with reasonable certainty ascertained. [Cf. L. *66, p. 39, § 6; L. 68, p. 20, 
$ 1; Cd. 781, § 3095; 1 H. C., § 417.] 

This section is altered to conform to the next succeeding section. 
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21408. County Board for Canvassing Returns. 

The county auditor, chairman of the board of county commissioners and 
prosecuting attorney shall be the county canvassing board of election returns 
for all special and general county and state elections in each county. [L. ’93, 
p. 271, § 1.] 


@ 1409. Vacancy, How Filled. 

If for any reason there is a vacancy or vacancies in the canvassing board 
provided for in this chapter, the remaining member or members of the board 
shall have the power and it is hereby made his or their duty to choose the 
county officer or officers to fill such vacancy or vacancies. [L. 793, p. 271, § 2.] 


@ 1410. Certificate of Election to be Issued, When. 

The person having the highest number of votes given for each office, to be 
filled by the voters of a single county, or of a precinct, shall be declared duly 
elected, and the county auditor shall immediately notify him of his election, 
and it shall be the duty of said auditor to make out and deliver to any person 
so notified a certificate of election, upon his making application to the auditor. 
[Cf. L. 766, p. 39, § 7; L.’67, p. 6, § 2; Cd. 81, § 3096; 1 H. C., § 418.] 


21411. Tie Vote, How Decided—Certificate of Election. 


If the requisite number of county or precinct officers shall not be elected 
by reason of two or more persons having an equal and highest number of votes 
for one and the same office, the county auditor shall give notice to the several 
persons so having the highest and an equal number of votes to attend at the 
office of the auditor at the time to be appointed by said auditor, who shall 
then and there proceed publicly to decide by lot which of the persons so 
having an equal number of votes shall be declared duly elected, and the said 
auditor shall make out and deliver to the person thus declared duly elected 
a certificate of his election, as hereinbefore provided. [L. ’67, p. 7, § 3; Cd. 
81, § 3097; 1 H. C., § 419.] 


See infra § 1417 and references, special election to decide tie vote. 


21412. Proceedings When Canvassing Officer a Candidate. 

When a county auditor is to be elected, the superior judge shall examine 
the returns, as soon as they are filed, and issue to the person chosen a certifi- 
cate of election in the form prescribed in the preceding section. [L. 66, p. 39, 
€ 8; Cd. 81, § 3098; 1 H. C., § 420.] 

See supra §§ 1407-1409. 


21414. Abstract of Votes to Secretary of State. 

It shall be and is hereby made thé duty of the county auditor in each 
county of this state, immediately after making abstracts of the vote, given in 
his county at the general or special election, for members of the legislature, 
county, state or district officers, or members of congress, to transmit by mail 
a certified copy of said abstract to the secretary of state, at the seat of govern- 
ment. It shall be the duty of the secretary of state to furnish uniform and 
proper blanks to each and every county auditor in the state, on which said 
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county auditor shall make returns to the secretary’s office. 


The county 


auditor shall make returns of all persons voted for for state, county and 
district officers. [Cf. L. ’66, p. 40, § 12; Cd. 781, § 3101; 1 H. C., § 423; L. 


95, p. 394, § 12.] 


The following sections of HIl’s Code of 
Washington are believed to be mainly, if 
not altogther, superseded by the above sec- 


tion: 

§ 421. [3099.] When there are officers voted 
for. who are to be chosen by the electors of 
a district composed of two or more counties, 
it shall be the duty of each of the county 
auditors of the counties composing such 
district, Immediately after making out the 
statement specified in section four hundred 
and seventeen, to extract therefrom so 
much as relates to the election of such offi- 
cers, and to certify under his hand and the 
seal of the county that such extract con- 
tains a full statement of all the votes given 
for district officer, as returned to him, and 
without delay transmit the same to the 
auditor of the senior of the counties com- 
posing such district. The said county audi- 
tor shall compare the returns, make up a 
statement of the vote of the district for 
such officers, and file the same together 
with the returns from the other counties, in 
like manner as is prescribed in section four 
hundred and seventeen of this volume of 
General Statutes. He shall also make out 
and transmit to the secretary of state such 


2 1415. 


statement of the votes of the district, signed 
by him officially, and authenticated with 
the seal of the county, and shall furnish the 
person elected a certificate of election. 

$ 422. [3100.] When there are other officers 
voted for who are chosen by the qualified 
voters of this state, it shall be the duty of 
each county auditor, so soon as the state- 
ment of the vote of his county is made out, 
as required in section four hundred and sev- 
enteen of this volume of General Statutes, 
to copy therefrom so much as relates to the 
vote given for such officer, certify to the 
correctness thereof, under his hand and the 
seal of the county, and transmit the same 
to the secretary of state, indorsing on the 
package the words “election returns.” On 
the thirtieth day after the day of election, 
or as soon as the returns shall have been 
received from all the counties of the state, 
if received within that time, the secretary 
of state shall compare and estimate the 
vote, and make out and file in his office a 
statement thereof, a copy of which shall be 
transmitted to the governor. Upon this 
statement the commission or certificate 
shall issue. 


Informality Not to Deter Issuance of Certificate, When. 


No certificate shall be withheld on account of any defect or informality in 


the returns of any election, if it can with reasonable certainty be ascertained 
from such return what office is intended, and who is entitled to such certifi- 
cate, nor shall any commission be withheld by the governor on account of any 
defect or informality of any return made to the office of the secretary of state. 
[L. 66, p. 41, § 13; Cd. 81, § 3102; 1 H. C., § 424.] 


¢ 1416. Returns Transmitted by Registered Mail, When. 


Whenever returns are required to be transmitted by the county auditor to 
the secretary of state, it shall be the duty of the county auditor to deliver 
the same to some postmaster of the county at the postoffice, to be transmitted 
by registered mail. [L.’66, p. 41, § 14; Cd. 781, § 3103; 1 H. C., § 425.] 


? 1417. Special Election Necessary to Decide Tie Vote, When. 


If, at any election to fill any [state] district or legislative office, two or 
more persons receive the highest and equal number of votes, it shall be 
declared that there is no choice, and a special election to fill such office shall 


be ordered by the proper officer. [L. 66, p. 41, § 15; Cd. ’81, § 3104; 1 H. 
C., § 426.] 


See Const., Art. III.. § 4, executive officers 
of state, how chosen when vote equal. 

See Const., Art. II., § 15, writs of election 
to fill vacancies in legislature. 


See Const., Art. VI., § 8, election of county 
and district officers to be biennial. 

See supra § 1411, tle vote decided by lot in 
case of county or precinct officers. 
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CHAPTER VI. 


OF CONTESTING ELECTIONS. 


3 1425. Causes for. 


Any elector of the proper county may contest the right of any person 
declared duly elected to an office to be exercised in and for such county; and 
also any elector of a precinct may contest the right of any person declared 
duly elected to any office in and for such precinct, for any of the following 
causes :— l 

1. For malconduct on the part of the board of judges or any member 
thereof; 

2. When the person whose right to office is contested was not, at the time 
of election, eligible to such office; 

3. When the person whose right is contested shall have been, previous to 
such election, convicted of an infamous crime, by any court of competent 
jurisdiction, such conviction not having been reversed, nor such person re- 
lieved from the legal infamy of such conviction; 

4. When the person whose right is contested has given to any elector or 
inspector, judge or clerk of the election, any bribe or reward, or shall have 
offered any such bribe or reward for the purpose of procuring his election; 

5. On account of illegal votes. [L.’66, p. 42, § 1; Cd. ’81, § 3105; 1 H.C., 
g 427; see Cal. C. C. P., § 1111.] 

See $§ 3125-3139, Code °81, provisions for con- which cannot in any manner affect the re- 
testing elections for members of legislature. sult: Seymour v. Tacoma, 6 W., 427. 
These provisions are of doubtful validity The ineligibility of the person receiving 
under present form of state organization. the highest number of votes at an election 

The successful candidate in election re- to hold the office to which he has been 
ceiving 6%) votes as against 280 for the de- elected, will not entitle the candidate re- 
feated candidate, the latter must allege and ceiving the next highest number of votes to 
show in order to overthrow the election for the office: Koontz v. Kurtzman, 12 W., 59. 
irregularities, that a different result would Jurisdiction of the superior court does not 
have been produced but for such irregulari- extend to a contest of the election of a city 
ties: State v. Smith. 4 W., 661. See Moyer officer, in the absence of any statute provid- 
v. Van de Vanter, 12 W., 377. ing for such contest: State v. Superior Ct., 


An election is not to be set aside for a 14 W., 6M, citing Parmeter v. Bourne, 8 W., 
mere informality or technical irregularity 45. 


21426. Malconduct of Judges, When Sufficient to Annul Election. 


No irregularity or improper conduct in the proceedings of the board of 
judges, or any one of them, shall be construed to amount to such malconduct 
as to annul or set aside any election, unless the irregularity or improper con- 
cuct shall have been such as to procure the person whose right to the oftice 
may be contested to be declared duly elected when he had not received the 
highest number of legal votes. [L. 66, p. 43, § 2; Cd. ’81, § 3106; 1 H. C., 
& 428; Cal. C. C. P., $ 1112.) 


21427. County Election to be Annulled Only Upon One Condition. 

When any election held for an office exercised in and for a county is con- 
tested on account of any malconduct on the part of the board of judges of any 
precinct election, or any member thereof, the election shall not be annulled 
and set aside upon any proof thereof, unless the rejection of the vote of such 
precinct or precincts shall change the result as to such office in the remaining 
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vote of the county. [L. 66, p. 43, § 3; Cd. 81, § 3107; 1 H. C., § 429; Cal. 
C. C. P., § 1113.] 


3 1428. Election May be Set Aside on Account of Illegal Votes, When. 


Nothing in the fifth ground of contest, specified in section 1425, shall be 
so construed as to authorize an election to be set aside on account of illegal 
votes, unless it shall appear that an amount of illegal votes has been given to 
the person whose right to the office is contested, which, if taken from him, 
would reduce the number of his legal votes below the number of votes given 
to some other person for the same office, after deducting therefrom the illegal 
votes which may be shown to have been given to such other person. [L. ’66, 
p. 43, § 4; Cd. °81, § 3108; 1 H. C., § 430; Cal. C. C. P., § 1114.] 


2 1429. Who May Contest. 


No person shall be competent to contest an election unless he is a quali- 
fied elector of the district, county, or precinct, as the case may be, in which 
the office is to be exercised. [L. 766, p. 43, § 5; Cd. 781, § 3109; 1 H. C., 
§ 431.] 


21430. Statement of Contestant to Contain What. 


When any such elector shall choose to contest the right of any person 
declared duly elected to such office, he shall, within ten days after such person 
shall have been declared elected to such office, file with the clerk of the su- 
perior court of the county a written statement setting forth specifically,— 

1. The name of the party contesting such election, and that he is a qualified 
elector of the district, county, or precinct, as the case may be, in which such 
election was held; 

2. The name of the person whose right to the office is contested; 

3. The office; 

4. The particular cause or causes of such contest, which statement shall 
be verified by the affidavit of the contesting party that the matters and things 
therein contained are true, as he verily believes. [L. ’66, p. 43, $ 6; Cd. ’81, 
$3110; 1 H. C., § 432; Cal. C. C. P., $1115.) 


? 1431. Allegations of Illegal Voting, Sufficiency of—Testimony. 

When the reception of illegal votes is alleged as a cause of contest, it shall 
be sufficient to state generally that illegal votes were cast, which, if given to 
the person whose election is contested in the specified precinct or precincts, 
will, if taken from him, reduce the number of his legal votes below the number 
of legal votes given to some other person for the same office; but no testimony 
shall be received of any illegal votes unless the party contesting such election 
shall deliver to the opposite party, at least three days before such trial, a 
written list of the number of illegal votes and by whom given, which he 
intends to prove on such trial, and no testimony shall be received of any illegal 
votes, except such as are specified in such list. [L. 66, p. 44, § 7; Cd. 781, § 
3111; 1 H. C., § 433; Cal. C. C. P., § 1116.] 


21432. Statement of Cause Not to be Rejected for Want of Form. 
No statement of the cause of contest shall be rejected, nor the proceedings 
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thereon dismissed by any court before which such contest may be brought for 
trial, for want of form, if the particular cause or causes of contest shall be 
alleged with such certainty as will sufficiently advise the defendant of the 
particular proceedings or cause for which such election is contested. [L. 66, 
p. 44, § 8; Cd. 81, § 3112; 1 H. C., § 434; Cal. C. C. P., § 1117.] 


214838. Trial of Contest. 


Upon such statement being filed, it shall be the duty of the clerk to 
inform the judge of the superior court, who may give notice, and order a ses- 
sion of said court to be held at the usual place of holding said court, on some 
day to be named by him, not less than ten nor more than twenty days from 
the date of such notice, to hear and determine such contested election: Fro- 
vided, If no session be called for the purpose, such contest shall be determined 
at the first regular session of said court after such statement is filed. [L. ’66, 
p. 44, § 9; Cd. 81, § 3113; 1 H. C., § 435; Cal. C. C. P., § 1118.] 


2 1434. Citation to Issue. 


The clerk of said court shall also at the time issue a citation for the person 
whose night to the office is contested, to appear at the time and place specified 
in said notice, which citation shall be delivered to the sheriff or constable, 
and be served upon the party in person; or if he cannot be found, by leaving a 
copy thereof at the house where he last resided. [L. 66, p. 45, § 10; Cd. ’81, 
§ 3114; 1 H. C., § 436; Cal. C. C. P., § 1119.] 


2 1435. Witnesses May be Summoned and Compelled to Attend. 


The said clerk shall issue subpoenas for witnesses in such contested elec- 
tion at the request of either party, which shall be served by the sheriff or 
constable, as other subpoenas, and the superior court shall have full power 
to issue attachments to compel the attendance of witnesses who shall have 
been duly subpoenaed to attend if they fail to do so. [L. 66, p. 45, § 11; Cd. 
"81, § 3115; 1 H. C., § 437; Cal. C. C. P. § 1120.] 


21436. Hearing of Contest—Judgment. 


Said court shall meet at the time and place designated to determine such 
contested election by the rules of law and evidence governing the determin- 
ation of qustions of law and fact, so far as the same may be applicable, and 
may dismiss the proceedings if the statement of the cause or causes of contest 
is insufficient, or for want of prosecution. After hearing the proofs and 
allegations of the parties, the court shall pronounce judgment in the premises, 
either confirming or annulling and setting aside such election, according to 
the law and right of the case. [L. 66, p. 45, § 12; Cd. ’81, $ 3116; 1 H. C., 
§ 438; see Cal. C. C. P., §$ 1121, 1122. ] 


21437. Other Person Than One Returned May be Declared Elected. 


If in any such case it shall appear that another person than the one re- 
turned has the highest number of legal votes, said court shall declare such 
person duly elected. [L.’66, p. 45, § 13; Cd. 781, § 3117; 1 H. C., § 439.] 
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@ 1438. Costs, How Awarded Where Election Confirmed. : 

If the proceedings are dismissed for insfficiency, want of prosecution, or 
the election is by the court confirmed, judgment shall be rendered against 
the party contesting such election, for costs, in favor of the party whose 
election was contested. [L. 66, p. 45, § 15; Cd. ’81, § 3119; 1 H. C., § 440; 
see Cal. C. C. P., § 1125.] 


3 1439. Costs, How Awarded Where Election Annulled. 
If such election is annulled and set aside, judgment for costs shall be ren- 


dered against the party whose election was contested, in favor of the party 
contesting the same. [L.’66, p. 45, § 16; Cd. ’81, § 3120; 1 H. C., § 441.] 


21440. Appeal. 
Either party, feeling himself aggrieved by the judgment of said court, 


may appeal therefrom to the supreme court, as in other cases of appeal thereto. 
[L. 766, p. 46, § 18; Cd. ’81, § 3122; 1 H. C., § 442; see Cal. C. C. P., § 1126.] 


3 1441. Certificate of Election Becomes Void, When. 


Whenever an election shall be annulled and set aside by the judgment of 
the superior court, when no appeal has been taken therefrom within ten days, 
such certificate or commission, if any have been issued, shall be thereby ren- 
dered void. [L. ’66, p. 46, § 19; Cd. 781, § 3123; 1 H. C., § 443; see Cal. C. 
C. P., § 1127.] 


CHAPTER VII. 
OF REGISTRATION OF VOTERS. 


@ 1445. Registration of Voters. 

In all cities and towns, and all voting precincts having a voting popula- 
tion of two hundred and fifty or more, who are entitled to the right of suffrage, 
as shown by the number of votes cast at the preceding general election, there 
shall be a registration of voters, prior to all general or municipal elections, as 
herein provided. [L. 790, p. 414, § 1; 1 H. C., § 447.] 


Registration is not a necessary qualifica- 
tion of voters at a special election held un- 
der act of Mar. 3, ’93, (§ 1214 supra): Graves 
v. Seattle, 8 W., 248; following Seymour v. 
Tacoma, 6 .» 138. 

The right to vote at any election in this 


Art. VI., § 1, of the Const., subject to rea- 
sonable regulations in the exercise of the 
right; and the failure of the legislature to 
make provision for registration as required 
by Art. VI., § 7, of the Const., will not oper- 
ate to invalidate any election held without 


state, general or special, resides in those 


such registration: Stallcup v. Tacoma, 13 
possessing the qualification prescribed by W., 141. 


@ 1446. Registration in Precincts Overlapping Corporate Boundaries. 

In precincts where an incorporated city or town forms a part of a voting 
precinct, and where any portion of a city or town forms a part of a precinct 
extending beyond the corporate limits, there shall be a registration of voters: 
Provided, The board of county commissioners may appoint the clerk of a city 
or town in such a precinct the officer of registration for that portion of such 
a precinct without the city or town, but the voters within the city or town 
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and those without shall be registered in separate poll books of registration. 
[L. 91, p. 198, § 1; 1 H. C., § 448.] 


? 1447. Voters of Such Precincts—By Whom Registered. 


The voters of any such precinct resident within the corporate limits 
of an incorporated city or town shall be registered by the clerk of said city or 
town, and those voters resident within the precinct, but without the corporate 
limits of a city or town, shall be registered by an officer of registration to be 
appointed by the board of county commissioners. [L. ’91, p. 198, § 2; 1 H. 
C., § 449.] 


21448. Time and Manner of Registration. 
The time and manner of registration under this chapter shall be the 
same as that prescribed by law. [L. °91, p. 198, § 3; 1 H. C., § 450.] 
“Chapter” substituted for “act,” which embraces §§ 1446-1449. 


21449. Expense of Registration—How Paid. 


The expense of registration in all cities and towns shall be paid by such 
cities or towns, and the expense of registration in precincts outside of cities 
and towns shall be paid by the county in which such precincts are situated. 
( L. 791, p. 198, § 4; 1 H. C., § 451. ] 


3 1450. Mayor to Open Books of Registration. 


It shall be the duty of the mayor or chief executive officer of cach city or 
town, immediately upon the taking effect of this act, to procure and cpen 
for the registration of voters a poll book for each ward or voting precinct of 
such city or town, and on the first Monday of January of each year to procure 
and open a like book of registration for each of said wards and voting pre- 
cinets; and for all precincts having a voting population of two hundred and 
fifty or more, outside of any city or town, the board of county commissioners 
for the county in which any such precinct exists shall, in like manner, procure 
and open a pol] book for the registration of voters in such precinct or pre- 
cinets, and shall designate a legal voter in each of such precincts, who shall be 
the officer of registration in such precinct, whose duties shall be the same as 
those devolving upon the city or town clerk, under the provisions of this act; 
and the board of county commissioners shall fix the compensation of such 
officer of registration, which shall be paid the same as other election expenses. 
[L. 790, p. 414, § 2; 1 H. C., § 452.] 

“This act” embraces § 1449 and §§ 1400-1464, both inclusive. 


l 1451. Poll-Books Must be Kept at Registration Office—Duty of Register. 

Such poll books shall at all times be kept at the office of such city or 
town clerk or ofticer of registration of such city, town, or precinct; and the 
city or town clerk, and the person designated by the board of county commis- 
sioners, as herein provided, shall be the officer of registration of such city, 
town, or precinct, and it shall be his duty to register all citizens of said city, 
town, or voting precinct on such poll books, as hereinafter provided. [L. 90, 
p. 414, $3; 1 H. C., § 453.] 


352 


Cuar. VII.) OF REGISTRATION OF VOTERS. (82 1452-1455 


l 1452. Effect of Registration as Evidence of Right to Vote. 

It shall be the duty of all citizens of such city, town, or voting precinct, 
after the opening of the books as herein provided, to apply to the city or town 
clerk or officer or [of] registration, and be registered therein, at such time or 
times as said books shall be open for that purpose, as provided in this act; and 
such registration, when made as in this chapter provided, shall entitle such 
citizens to vote in their respective wards and precincts. If such citizens are 
otherwise legally qualified voters at such election, and have so caused them- 
selves to be registered, such registration shall be prima facie evidence of the 
right of such citizens to vote at any election held in such city, town, or precinct 
subsequent to such registration, and preceding the first Monday of January 
next thereafter. [L. 790. p, 415, § 4; 1 H. C., § 454.] 


See note to § 1450. 


@ 1453. Officer of Registration Must Publish Notice. 

It shall be the duty of the city or town clerk, or officer of registration, 
upon the receipt of the poll books in this chapter provided for, to cause to be 
published a notice in a newspaper of general circulation in such city, town or 
precinct, for ten days, notifying the citizens of said city, town, or precinct 
that they can register at his office, according to the provisions of this chapter; 
and a like notice shall be published each year, within twenty days after the 
first Monday in January of each year. [L. 790, p. 415, § 5; 1 H.C., § 455.] 


See note to § 1450. 


21454. Poll Books Open When—Notice of Closing. 

The poll books in this chapter provided for shall be open at all times 
during the year for the registration of voters except that they shall be closed 
in all general and county elections for the purpose of organization twenty days 
preceding any election to be held in such city, town or precinct. The city or 
town clerk or officers of registration shall give notice of the closing of such 
books, by a notice published at least ten days, in a newspaper of general circu- 
lation in such city, town or precinct, and by posting either written or printed 
notices in three of the most public places in any such city, town or precinct at 
least ten days preceding the day of such closing, and such notice by publication 
shall have at least two insertions in such newspaper; in all special city, town 
or precinct elections such notices shall be given by the posting aforesaid only 
at least five days before such closing, and the poll books shall be closed ten 
days preceding all such special or local elections. [L.’90, p. 415, § 6; 1 H.C., 
§ 456; L. 793, p. 72, § 1.] 

See note to § 1450. 


2 1455. Poll Books, How Arranged. 

The poll books aforesaid shall be so arranged as to admit the alphabetical 
classification of the names of the voters, and ruled in parallel columns with 
appropriate heads as follows: Date of registration; name; age; occupation; 
place of residence; place of birth; time of residence in the state, county, ward 
and precinct, and if or foreign birth, name and place of court and date of 
declaration of intention to become a citizen of the United States, or date of 
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naturalization, and with column for signature and one for remarks, and one 
column for checking the name of voter at the time of voting. If the voter 
registering is of foreign birth he shall at the time of registering exhibit to the 
registration officer a certificate of his declaration of intention, or naturali- 
zation, or if such certificate be lost, then a certified copy of the same. Under 
head of place of residence shall be noted the number of lot and block or num- 
ber and street where the applicant resides, or some other definite dscription 
sufficient to locate the residence, and the voter so registering as provided in 
this section shall sign his name on the registry opposite the entries above 
required, in the column headed “signature,” and in case any voter shall not 
be capable of writing his name he shall, on the left hand margin of said 
column, make his mark by cross or such other mark as is usual in indicating 
his signature, and some person who personally knows said voter, and is per- 
sonally known to the registering officer, and who is capable of writing his 
name, shall sign in said column immediately opposite said mark, as an identi- 
fying witness thereto. [L. 790, p. 415,§ 7; 1 H. C., § 457; L. 93, p. 73, § 2.] 
q 


@ 1456. Registration, Application for—Affidavit. 


No person shall be registered unless he appears in person before the 
city or town clerk or officer of registration at his office during usual office 
hours, and apply to be registered and give his name, age, occupation, particu- 
lar place of residence, place of birth, time of residence in the state, county, 
ward or precinct, and if naturalized, name of court, place where held, and 
date of naturalization papers, and make and subscribe to the following oath 
or affirmation: 


State of Washington, 
County of Ss. 
I, , do solemnly swear, or affirm, that I am a male person over twenty 


years, eleven months and ten days of age; that I am a native born, or natural- 
ized citizen of the United States, or was a legal elector of the Territory of 
Washington at the time of the adoption of the constitution of the state of 
Washington; that I have been an actual permanent resident of the state of 
Washington for eleven months and ten days last past, of the county of 
for seventy days last past, and of the precinct ten days last past, and that 
I have not lost my civil rights by reason of being convicted of an infamous 
crime. 


Subscribed and sworn to before me this day of ; 


Said affidavit shall be bound in book form and preserved with the other 
records of the city, town or precinct. [L.’90, p. 416, § 8; 1 H. C., § 458; L. 
’93, p. 73, § 3.] 


21457. Voter Must be Registered. 


No person shall be entitled to vote at any election in any such city, town, 
or precinct who is not registered according to the provisions of this act. 
The registration shall not be conclusive evidence of the right of any registered 
person to vote, but said person may be challenged and required to establish his 
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right at the polls in the manner as may be required by law. [L. ’90, p. 416, 
g 9; 1 H. C., § 459.] 


Provision of this section relating to regis- L. ’93, p. 76, § 6. 
tration certificate omitted on authority of See note to § 1450. 


21458. Examination of Applicant—Oath. 


The city or town clerk, or officer of registration, is hereby empowered to 
administer all necessary oaths in examining an applicant for registration, or 
any witness he may offer in his behalf, in order to ascertain his right to be 
registered under the provisions of this act; and the said clerk, or registration 
officer, shall closely examine any applicant for registration whose right to 
registration he may doubt, or who may be challenged, and shall explain to 
him the necessary qualifications of a voter, and if the applicant for registra- 
tion .be entitled to vote at the next election he shall be registered, otherwise 
he shall not. [L. ’90, p. 417, § 11; 1 H. C., § 461; L. ’93, p. 74, § 4.] 


See note to § 1450. 


2 1459. Change of Residence Must be Noted on Poll-Books. 


If a citizen of any city, town, or voting precinct shall, during the year for 
which he has been registered, change his residence from one ward or voting 
precinct in said city or town to another ward or voting precinct in said city or 
town, or from any precinct outside a city or town in which registration is re- 
quired, to another voting precinct in the same county, in which such registra- 
tion is required under the provisions of this act, he shall apply to the city or 
town clerk or officer of registration to have said removal noted on said poll 
books when the same are open. The clerk or officer of registration shall 
register said person in the ward or voting precinct to which he has removed, 
and run a red-ink line across his name in the ward or precinct book of his 
former residence, and likewise note the transfer in column “Remarks” in said 
poll book. [L.’90, p. 417, § 12; 1 H. C., § 462.] 


See note to § 1450. Also see note to § 1457. 


3 1460. Copies of Poll-Books for Use at Polls to be Prepared. 


It shall be the duty of the clerk or officer of registration, immediately 
upon the close of the poll books preceding any election to be held in said city, 
town, or voting precinct, to prepare a true and correct copy of said poll books, 
certified to by him to be such copy, and in time for the opening of polls, as 
provided by law, to have said copies at the voting precincts, and deliver the 
copy for such ward or precinct to one of the judges of said election, and 
take his receipt therefor. [L. ’90, p. 417, § 13; 1 H. C., § 463.] 


3 1461. Checking of Votes and Return of Poll-List. 

At every election one of the judges of election shall, as each person regis- 
tered votes, enter on the said certified copy, in the check line opposite the 
name of such person, the word “voted,” said certified copy to be returned to the 
city or town clerk, or officer of registration, after said election, and by him 
preserved. [L.’90, p. 418, § 14; 1H.C., § 464.] 
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21462. Neglect or Refusal of Officers to Perform Duty—Penalty. 

If any officer shall neglect or refuse to perform any duty required by this 
act, or in the manner required by this act, or shall neglect or refuse 
to enter upon the performance of any such duty, or shall enter, or 
cause or permit to be entered, on the registry books the name of any 
person in any other manner or at any other time than as prescribed by 
this act, or shall enter, or cause or permit to be entered, on such lists the name 
of any person not entitled to be registered thereon according to the provisions 
of this act, or shall destroy, secrete, mutilate, alter, or change any such registry 
books, he shall, upon conviction, be punished by confinement and hard labor 
in the penitentiary not more than five nor less than one year, and shall forfeit 
any office he may then hold. [L. ’90, p. 418, § 15; 1 H. C., § 465.] 


See note to § 1460. 


21463. False and Fraudulent Registration, How Punished. 

If any person shall falsely swear, or affirm, in taking the oath or making 
the affirmation prescribed in section 1456, or shall falsely personate another, 
and procure the person so personated to be registered, or if any person shall 
represent his name to the city or town clerk, or officer of registration, to be 
different from what it actually is, and cause such name to be registered, or if 
any person shall cause any name to be placed upon the registry list otherwise 
than in the manner provided in this act, he shall be deemed guilty of a felony, 
and upon conviction be punished by confinement and hard labor in the peni- 
tentiary not more than five years nor less than one year. [L.’90, p. 418, § 16; 
1 H. C., § 466; L. 793, p. 74, § 5.] 


l 1464. Application of Preceding Sections. 


The provisions of this act shall apply to all elections for national, state, 
congressional, district, county or municipal officers, and all general or special 
elections held within any such cities, towns or precincts, except road elections, 
and the wards or voting precincts established by the authorities of any 
county, city or town shall be the same for all county, district, state, congres- 
sional, national or other elections. [L. 90, p. 418, § 17; 1 H. C., § 467; L. 
95, p. 340, § 1.] 


CHAPTER VIII. 
OF PRIMARY ELECTIONS GENERALLY. 


l 1465. Authority to Hold, and How Regulated. 

All elections hereafter to be held by any voluntary political association 
or party, for any delegates or managing committee, or for the nomination of 
candidates for public office, shall be held under the provisions of this chapter, 
whenever any committee or body authorized by the rules or customs of such 


political association shall elect to accept and act under such provisions. [L. 
°90, p. 419, § 1; 1 H. C., § 468.] 
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3 1466. Desire to Hold Election to be Manifested by Resolution. 
Whenever it shall be the desire of any such committee or body that such 
election shall be held under the provisions of this chapter, such desire and 


acceptance shall be expressed by a resolution duly passed by such committee 
or body. [L. ’90, p. 419, § 2; 1 H. C., § 469.] 


2 1467. Resolution Must Declare What. 
The resolution must declare,— 

1. The time and place of holding the election, and the hours between which 
the polls are to be kept open; and the polls shall, in all cases, be kept open 
from twelve o’clock, noon, to seven o’clock, p. m., of the day on which the 
election is held; 

2. The names of three reputable persons to act as judges; 

3. The object of the election; 

4. That such election will be held under the provisions of the primary elec- 
tion law; 

5. The qualifications required for voters, in addition to those prescribed by 
law. [L. 790, p. 419, § 3; 1 H. C., § 470.] 


21468. Publication of Notice of Election—Requisites of. 

At least five days prior to any such election, a notice of such election 
shall be published in some newspaper or newspapers of general circulation 
in the district, ward, precinct, township, city, or county in and for which the 
election is called, and shall be posted in at least three public places in each 
polling precinct or district for which such election is to be held. Such notice 
must be signed by the secretary of the committee or body calling such election, 
and must state the purpose, time, manner, and conditions, together with the 
place or places of holding such election; also the authority by which the call 
or notice is published; and the three persons shall be named therein who are 
appointed for each polling place to act as judges of said election, and who shall 
supervise or preside at such election in the polling precinct or district for 
which they are respectively appointed, and such judges shall be legal voters 
of and householders in the township, precinct, ward, or election district for 
which they are named. And said notice shall likewise declare the qualifica,- 
tions of the persons to vote at such election: Provided, That such prescribed 
qualifications shall not be inconsistent with those expressed in this chapter. 
Such notice shall also declare that such election therein called will be held in 
pursuance of and subject to the provisions of this chapter, under the title of 
“primary election law”; and any election held in pursuance of any notice 
calling for an election under the “primary election law” shall be taken and 
deemed to be a primary election within the meaning of this chapter. [L. ’90, 
p. 420, $ 4; 1 H. C., § 471.] 


3 1469. Judges to Take Oath and Appoint Clerks—Vacancy—Penalty. 

The persons named as judges of election in the notice required by the last 
preceding section, or any persons assuming or chosen to be such judges, in the 
absence, refusal, or failure to act of any of the judges named in such notice, 
shall first make oath or affirmation that they are legal voters of and house- 
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holders in the precinct, ward, or election district for which they are appointed 
to serve; that they will faithfully and correctly conduct such election, protect 
it against all frauds and unfairness, carefully and truly canvass all votes cast 
thereat, and in every way conform to the provisions of this chapter, and of the 
notice or call for the election, which oath may be administered by any one of 
the judges, or by any person authorized under the laws of this state to admin- 
ister oaths. And if one or all of the judges appointed to serve at the election 
be absent, or refuse or fail to serve at the hour appointed for the election to 
begin, then the electors present, to the number of not less than five, possessing 
the qualifications of persons entitled to vote at said election, shall choose a 
person or persons to fill any vacancy or vacancies that may exist. The judges, 
before proceeding with the election, shall appoint two clerks to assist them in 
receiving and counting the votes cast, to each of whom shall be administered, 
by one of the judges, an oath similar to that taken by the judges of election, 
omitting the statement that affiant is a householder. Any violation of the 
provisions of this section shall be deemed a misdemeanor, and shall subject 
the offender, on conviction, to punishment by a fine of not less than fifty 
dollars nor more than two hundred dollars, or by imprisonment in the county 
jail not less than one nor more than six months, or by both such fine and 
imprisonment, in the discretion of the court. [L. 90, p. 420, § 5; 1 H. C., 
§ 472.] 


g 1470. Duty of Judges—Vote May be Rejected, When—Penalties. 

It shall be the duty of the judges of said election to entertain objections 
made by any qualified elector under said published call or notice to any vote 
which may be offered, on the ground that the person offering it is not entitled 
to vote under the terms of said call for said election, or that he is not a citizen 
of the United States, or a legal resident and voter under the general election 
Jaws of the state, in the election precinct, ward, township, or district for which 
the election is held, or that he has received or been promised, directly or indi- 
rectly, any money, fee, or reward for his vote for any candidate, or that he has 
voted before at that place, or some other place, on that day, or at the same 
election; and it shall be the duty of one of the judges of the election, if such 
objection be not withdrawn, to administer to the person so offering to vote an 
oath or affirmation to the general effect that he will truly testify to all matters 
relating to his qualifications, under said published call or notice, and under 
the general election laws of the state. It shall then be the duty of the judges 
to interrogate the person so objected to as to all matters in particular upon 
which said objection was made, and generally as to all of his qualifications as 
an elector at such election. If the person so objected to shall refuse to answer 
any questions asked, after said oath or affirmation shall have been admin- 
tered, or shall refuse to take such oath, it shall be the duty of the judges to 
reject such vote; and they shall also reject such vote, unless such person shall 
file with them a written or printed, or partly written and partly printed, state- 
ment, by him signed, that he is a qualified voter of the election district in 
which such election is held, and entitled to vote at such election; and unless 
such statement shall be accompanied by a similar statement of some person 
known to at least one of the judges to be a qualified voter in that district, to 


358 


a ) i ê 
Cuap. VIII.) OF PRIMARY ELECTIONS GENERALLY. [$ 1471 


the effect that he knows the person so challenged, and that his statement is 
true, which said last statement must also be subscribed by the party making 
it. If such statements shall be filed, and such oath be taken, and such ques- 
tions answered in such a manner as to show that the applicant is qualified to 
vote at such election, it shall be the duty of the judges of the election to re- 
ceive such vote, and the word “sworn” shall be noted opposite the person’s 
name on the poll list, to be kept as hereinafter provided. Any violation of 
the provisions of this section by the judges or clerks of the election, or either 
of them, shall be deemed a misdemeanor, and upon conviction shall subject 
the party so offending to punishment by a fine of not less than one hun- 
dred dollars nor more than three hundred dollars, or by imprisonment in 
the county jail for not less than two nor more than six months, or by both 
such fine and imprisonment, in the discretion of the court; and any per- 
son who shall, upon taking the oath or affirmation, and under the exam- 
ination herein authorized, willfully make a false statement as toa matter 
pertinent and material in such examination, shall be deemed guilty of per- 
jury, and upon conviction thereof be punished as prescribed by law for 
such offense. [L. ’90, p. 421, § 6; 1 H. C., § 473.] 

š 1471. Illegal Voting, Bribery, Fraud, etc., How Punished. 

Whoever fraudulently votes at any primary election, or offers to vote, 
after having once voted at such election, or knowing that he is not a qualified 
voter at such election, willfully votes or offers to vote at such election; or will- 
fully aids or abets any one not qualified to vote at such primary election in 
voting or attempting to vote at such election; or by offering a reward or bribe, 
or by treating or giving to him any spirituous, malt, or other liquors, either 
directly or indirectly, influences or attempts to influence any voter in giving 
or withholding his vote at such election; or furnishes a voter with a ticket 
‘or ballot, informing him that it contains a name or names different from 
those which appear thereon, with intent to induce him to vote contrary to his 
intention; or fraudulently or deceitfully changes a ballot of a voter with in- 
tent to prevent such voter from voting for such person as he intended; oren- 
deavors to prevent the voting of any voter, or the exercise of unlawful in- 
fluence by any person over a voter at any such election, for himself or for or 
against any person, by means of violence or threats of violence or threats of 
withdrawing custom, or dealing in business or trade, or enforcing the pay- 
ment of a debt, or bringing a suit or criminal prosecution, or any other threat 
‘of injury to be inflicted by him or by such means; or by bribery, or by cor- 
rupt or unlawful means, prevents or attempts to prevent any voter from at- 
tending or voting at such election; or gives or offers to give any valuable 
thing or bribe to any judge or clerk of such election, as a consideration for 
some act to be done, or omitted to be done, contrary to his duty in relation to 
such election, or shall interfere with or disturb, in any manner, any election 
held under the provisions of this chapter,—shall be deemed guilty of a mis- 
demeanor, and on conviction thereof shall be punished by a fine not ex- 
ceeding five hundred dollars, or by imprisonment in the county jail not 
less than two nor more than six months, or by both such fine and imprison- 
ment, in the discretion of the court. [L. ’90, p. 422, § 7; 1 H. C., § 474.] 
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@ 1472. Clerk Must Keep Poll-List. 


Each clerk must keep a list of persons voting, and the name and resi- 
dence of each person who votes must be entercd thereon and numbered in 
the order of voting. [L. ’90, p. 423, § 8; 1 H. C., § 475.] 


g 1473. Each Clerk Must Keep Record of Challenges. 
The judges must cause one of the clerks to keep a list, showing,— 
1. The names and residences of all persons challenged; 
2. The grounds of such challenge; 
3. The determination of the board upon the challenge. [L. ’90, p. 423, 
$ 9; 1 H. C., § 476.] è 


ł 1474. Form of Poll-Lists and Tally Lists to be Kept by Clerks. 


The following is substantially the form of the poll lists and tay lists to 
be kept by the clerks of election:— 


POLL-LIST 
Of the primary election hcld in the precinct of the ward of ; 
in the county of ,on the day of , in the year A B,C D, 


and E F, judges, and G H and J K, clerks, of said election, were 
respectively sworn (or affirmed) as the law directs, previous to their entering 
on the duties of their respective offices. 


Numbers and names of electors voting:— 


No. Name and Residence, No. Name and Residence. 
1 A B 8 E F 
2 C D 4 G IT 


We hereby certify that the number of electors voting at this election is 


Attest: A B, 
Q W, C D, 
J K, E F, 

Clerks. Judges of Election. 


TALLY LIST. 


Names of persons voted for and for what position, and number of votes 
given for each candidate. 


We hereby certify that A B had votes for ; and that C D had 

votes for ; that E F had votes for , etc. A B, 

G H, C D, 

J K, E F, 
Clerks. Judges of Election. 


[L. 790, p. 424, § 10; 1 H. C., $ 477.] 


@ 1475. Oaths, Who May Administer and Certify. 

Any one of the judges or either clerk may administer and certify oaths 
required to be administered during the progress of an election held under 
this chapter. [L. 90, p. 424, § 11; 1 H. C., § 478.] 

21476. Duty of Judges as to Ballot-Box. 
Before receiving any ballots, the judges must, in the presence of the 
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persons assembled at the polling place, open and exhibit and then close the 
ballot box; and thereafter it must not be removed from the polling place nor 
the view of the bystanders until all the ballots are counted, nor must it be 
opened until after the polls are finally closed. [L. ’90, p. 424, § 12; 1 H. C., 
§ 479.] 


21477. Polls, How Opened—Ballots Cast to Contain What. 

Before the judges receive any ballots, they must cause it to be proclaimed 
` aloud, at the place of election, that the polls are open. All ballots cast shall 
contain the full name or initial of the candidate voted for. [L. 790, p. 424, 
$ 13; 1 H. C., § 480.] 


41478. Proclamation as to Closing Polls. 


Fifteen minutes before the time when the polls are to be closed, that fact 
must be proclaimed aloud at the place of election; and after the polls are 
` closed no ballots must be received. [L. ’90, p. 425, § 14; 1 H. C., § 481.] 


¢ 1479. Ballots, How Canvassed—Proclamation of Result. 

As soon as the polls are finally closed the judges must immediately pro- 
ceed to canvass the votes given at such election. The canvass must be public, 
in the presence of the bystanders, and must be continued without adjourn- 
~- ment until completed and the result thereof is declared; and must also be 
conducted at the polling place where the election is held; where, also, the 
result as to each candidate voted for must be, immcdiately on the completion 
of such canvass, publicly proclaimed by one of the judges, in a loud voice, and 
such proclamation shall be prima facie evidence of the result. [L. ’90, P- 425, 
$ 15; 1 HI. C., § 482.] 


1480. Equalizing Number of Ballots With Number of Names on Poll-Lists. 

In conducting the canvass, the judges shall first count the whole number 
of ballots in the box, and if the number of such ballots shall be found to 
exceed the number of names entered on the polling list, they shall reject so 
many thereof, without opening the same, or examining or looking at the 
names thereon, as may be necessary to make the number of ballots correspond’ 
to the number of names entered on the polling lists. [L. 790, p. 425, § 16.] 


@ 1481. Poll-Lists Must be Signed by Judges and Attested by Clerks. 

The number of ballots agreeing, or being thus made to agree, with the 
number of names on the list, the lists must be signed by the judges of election 
` and attested by the clerks, and the number of names thereon must be set down 
in words and figures at the foot of each list, and over the signatures of the 
judges and the attestation of the clerks, substantially in the form prescribed 
in section 1474. [L.’90, p. 425,$17; 1H. C., § 484.] 


g 1482. Counting Ballots, How Conducted. 


After the lists are thus signed, the judges must proceed to count and 
ascertain the number of votes cast for each person voted for. The ballots 
must be taken out and opened by one of the judges, and by him distinctly 
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read aloud, and inspected by the other two judges. [L. 90, p. 425, § 18; 1 
H. C., § 485.] 


¢ 1488. Clerks Must Keep Tally. 

Each clerk must write down each office or position to be filled, and the 
name of each person voted for to fill such office, and keep the number of votes 
for each person for each office by tallies, as they are read aloud. [L. ’90, p. 
425,§ 19; 1 H. C., § 486.] 


@ 1484. Lists to be Signed and Attested, How. 

As soon as all the votes are counted thcre must be attached to the tally 
lists, lists containing the names of persons voted for and for what office, and 
the number of votes given for each candidate, the number being written at 
full length, and such lists must be signed by the judges and attested by the 
clerks substantially in the form in section 1474. [L. ’90, p. 426, § 20; 1 H. 
C., § 487.] | 


ł 1485. Ballots, Lists, and Statements, Duty of Officers as to. 

After counting the votes, proclaiming the result, and signing the lists as 
above provided, the judges must cause the statements provided for in section 
1470, the ballots and one copy of the lists, to be delivered to the clerk signing 
the notice of election, and one of the judges mus: retain the other lists for 
twenty days after the election, and such statements, ballots, and lists returned 
to the said clerk shall be by him, after the expiration of twenty days, delivered 
to the county clerk of the county in which such election was held, and by that 
officer kept with the books and papers of his office, open like other public 
records to public inspection, for the space of three months, at the end of 
which time, if no legal proceedings have been instituted in which such lists, 
ballots, or statements may be useful as evidence, said county clerk may then 
destroy the same. [L. ’90, p. 426, § 21; 1 H. C., § 488.] 


2 1486. Certificates of Election to be Issued. 


The board of clection must issue certificates of election to all persons who 
are chosen to fill any position by the vote of their election district. [L. 790, 
p. 426, § 22; 1 H. C., § 489.] 


? 1487. Who May Vote. 


It shall be unlawful for any person to vote at any primary election, or at 
any election to select delegates to any convention, called either for the pur- 
pose of nominating a candidate or candidates for any elective office, or for 
the purpose of selecting other delegates to such convention, unless such person 
so voting, or offering to vote, has the qualification of an elector in the district 
embraced within the call for said primary election, at a general or special 
election held under and in conformity with the general election laws of this 
state. [L. 790, p. 426, § 23; 1 II. C., § 490.] 


41488. Penalty for Violation of Preceding Section. 


Any person violating the provisions of the foregoing section shall, on 
conviction thereof, be fined in any sum not less than one hundred nor more 
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than five hundred dollars, or imprisoned in the county jail not less than two 
nor more than six months, or both, in the discretion of the court. [L. 790, p. 
427, § 24; 1 H. C., § 491.] 


g 1489. Violation of Primary Election Law a Misdemeanor—Penalty. 

Any person who shall be convicted of the violation of any of the provi- 
sions of this chapter, for which no punishment is herein especially provided, 
shall be deemed guilty of a misdemeanor, and upon convictiqn thereof shall be 
fined not less than fifty dollars nor more than two hundred dollars, or impris- 
oned in the county jail not less than one month nor more than six months, or 
punished by both such fine and imprisonment, in the discretion of the court. 
[L. 790, p. 427, § 25; 1 H. C., § 492.] 


CHAPTER IX. 
OF PRIMARY ELECTIONS IN CITIES AND TOWNS. 


21495. Primary Elections Regulated by This Chapter. 

All primary elections hereafter to be held by any voluntary political 
associations or party for delegates to any nominating convention of such 
party for candidates for public office shall be held under the provisions of this 
chapter in the incorporated cities and towns of this state. [L. 795, p. 361, § 1.] 


2 1496. How Called. 

Whenever such primary elections are called by any managing committee 
authorized under the rules or customs of such voluntary political association 
or party to call such primary elections, such call shall be made by resolution 
duly passed by such managing committee and attested by the chairman and 
secretary of such committee. [L. 95, p. 361, § 2.] 


21497. Notice Published. 

This resolution shall be published in some newspaper of general circu- 
lation in the city or town where such primary election is to be held, at least 
ten days previous to the time set for such election; and if there be no news- 
paper published therein, then written copies of such resolution shall be posted 
in two of the most public places in each precinct in said city or town. [L. 95, 


p. 361, § 3.] 


2 1498. Resolutions to Contain What. 
The resolutions shall declare,— 

First: The time and places of holding such primary elections and the hours 
between which the polls are to be kept open; 

Second: The object of the election; 

Third: The qualifications required of voters in addition to those prescribed 
by law; 

Fourth: The number of persons to be elected as such delegates in each 
polling precinct, and such other matters as such managing committee, in 
accordance with the custom of such voluntary political associations or party, 
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usually submit in an official call for such primary elections. [L. 795, p. 
362, $ 4.] 


21499. Qualifications of Voters. 


The qualifications of voters at such primary elections, in addition to those 
prescribed by such resolution, shall be the same as those at a general election 
held under the general election law of this state. [L. 95, p. 362, $ 5.] 


21500. Delegates, Qualifications of. 


The persons to be voted for as such delegates at such primary election 
shall possess all the qualifications required of a voter at such primary election 
in the respective voting precincts. [L. ’95, p. 362, § 6.] 


21501. Relative Number of Delegates Voted for. 


The persons to be voted for as such delegates shall be selected in excess 
by at least twice the number to be elected in each polling precinct, and such 
selection shall be made at least one day previous to such primary election by 
a caucus of the qualified voters in each precinct, under such call or resolution, 
and such caucus shall also select three reputable citizens, two to act as judges 
and one as clerk of such primary election. Such selection shall be certified 
to such managing committee by the officers of such caucus. [L. 795, p. 
362, § 7.] 


@ 1502. Judges and Clerks, Qualifications of. 

The qualifications and duties of the judges and clerks selected by such 
caucus and their organization into an election board for their respective 
precincts shall be similar to those in the general election law, and such 
election board shall have the right to question the voter as to his previous 
party affiliation, and shall have the same power in administering oaths, 
questioning voters as to their qualification, rejecting ballots, etc., as the 
election board has under the general election law of this state. [L. 95, p. 
362, § 8.] 


21503. List of Delegates Elected to be Printed. 

The managing committee shall cause a list of the names of such delegates 
so selected to be printed on one ballot of convenient form for each polling 
precinct, which ballot shall be the only ballot voted at such primary election 
and shall be obtained only by the voters from the primary election officers 
immediately before voting. [L. ’95, p. 362, $ 9.] 


21504. Designation of Persons Voted for. 

The voters [voter] shall designate the persons for whom he wishes to 
vote by marking a cross (X) opposite their names [his name] on such printed 
ballot, voting for as many persons only as the respective precinct is entitled 
to elect under such call or resolution: Provided, That nothing in this section 
shall prevent the voter from inserting or adding any name or names on such 
printed ballot he may wish to vote for. [L. 95, p. 363, $ 10. ] 
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31505. Registered Voters, List of. 


It shall be the duty of the registration officers under the general election 
law of this state to permit the judges or managing committee of such primary 
elections to make a list of the registered voters in the respective precincts. 
[L. 795, p. 363, § 11.] 


@ 1506. List of Voters Kept. 


It shall be the duty of the clerks of each primary election board to keep 
a tally list of the names and residences of all persons voting, numbered in the 
order of the voting, and upon canvassing the vote such clerk shall make a 
return of all persons voted for, with the number of ballots cast for each 
person. [L. 795, p. 363, § 12.] 


2 1507. Ballot Boxes Opened Before Election Begins. ° 


Before receiving any ballots the judges, in the presence of the persons 
assembled at the polling places, shall open and exhibit and then close the 
ballot box, and thereafter it must not be removed from the polling place nor 
from the view of the bystanders until all the ballots are counted, nor must it 
be opened until the polls are finally closed. [L. 795, p. 363, § 13.] 


21508. Proclamation of Opening and Closing Polls. 


Before the judges receive any ballots they must cause it to be proclaimed 
aloud at the places of election that the polls are open, and fifteen minutes 
before the time of closing that fact must be proclaimed in like manner, and 
after the final closing of the polls no ballots must be received. [L. ’95, p. 
363, $ 14.] 


21509. Votes, When Canvassed. 


On closing the polls the judges must immediately proceed to canvass the 
votes in the presence of the bystanders, and must continue the canvass with- 
out adjournment at the polling place until complete and the results thereof 
declared. [L. 795, p. 363, § 15. ] 


21510. Judges, Duty of. 


After counting the votes, proclaiming the result and signing the return, 
the judges shall cause the tally list and ballots to be filed with the clerk 
of the county wherein such election is held, which tally list and ballots shall 
be kept by him as part of the public records until after the adjournment of 
the convention for which such primary election was held, and they shall cause 
the return to be filed with the managing committee under whose authority 
such primary election was called, whereupon such managing committee shall 
issue certificates of election in accordance with the result therein declared. 
Such certificate shall be prima facie evidence of the person’s selection. [L. 
795, p. 364, § 16.] 


@ 1511. Penalty for Falsifying Returns. 


Any judge or clerk who shall falsify any primary election return, or in 
any manner violate the provisions of this chapter, or make it possible to secure 
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a return of such primary election other than the true one by fraudulently 
canvassing the votes of such primary election, shall be deemed guilty of a 
misdemeanor, and upon conviction thereof shall be punished by a fine not 
Jess than one hundred nor more than three hundred dollars, or by imprison- 
ment in the county jail for not less than two nor more than six months, or 
by both fine and imprisonment, in the discretion of the court. [L. ’95, p. 
364, § 17.] 


$1512. Penalty for Fraudulent Voting. 

(1) Whoever fraudulently votes at any primary election; or (2) offers to 
vote after having voted at such election; or (3) knowing that he is not a 
qualified voter under the resolution or call of such managing committee at 
such primary election, wilfully votes or offers to vote at such primary election; 
or (4) aids or abets any one not a qualified voter at such primary election 
in voting; or (5) by offering a reward or bribe, either directly or indirectly, 
to influence or attempt to influence any elector at such primary election to 
give or withhold his vote at such primary election; or (6) furnishes a voter, 
or himself votes, a ballot other than the lawful ballot obtained from the 
officers of such primary election; or (7) fraudulently or deceitfully changes 
a ballot of a voter; or (8) prevents the voting of any qualified voter; 
or (9) exercises an unlawful influence over a qualified voter at such 
primary election by means of violence or threats of violence, or any 
other injury, or by bribery or by corrupt means prevents or attempts 
to prevent any qualified voter from attending or voting at such pri- 
mary election; or (10) gives, or offers to give, any valuable thing or 
bribe to any judge or clerk of such primary election as a consideration 
for some act to be done, or omitted to be done, contrary to his duty in 
relation to such primary election; or (11) shall in any manner interfere 
with or disturb any primary election held under the provisions of this chapter, 
shall be deemed guilty of a misdemeanor, and on conviction thereof shall be 
punished by a fine of not less than fifty nor more than five hundred dollars, 
or by imprisonment in the county jail for not less than one nor more than six 
months, or by both fine and imprisonment, in the discretion of the court. [L. 
"95, p. 364, § 18.] 


21513. Penalty for Violating Other Provisions of This Chapter. 

Any person who shall violate any section of this chapter for which no 
punishment is herein especially provided, shall be deemed guilty of a mis- 
demeanor, and upon conviction thereof shall be fined not less than fifty nor 
more than two hundred dollars, or by imprisonment in the county jail for not 
less than one or more than three months, or by both fine and imprisonment, 
in the discretion of the court. [L. ’95, p. 365, § 19.] 


See infra § 7415, penalty for fraudulent voting. 
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TITLE IX, 


OF OFFICERS. 


CHAPTER I. Or OrricraL Bonps . i ; : : : . 1517 
II. OF RELEASE OF SURETIES ON OFFICIAL BONDS ‘ 1529 
III. Or Surety COMPANIES, AUTHORIZING THEIR ACCEPT- 
ANCE ON Bonps, RECOGNIZANCES, ETC. : . 1534 
IV. OF RESIGNATIONS AND VACANCIES . : : i 1547 
CHAPTER I. 


OF OFFICIAL BONDS. 


2 1517. Form and Conditions of. 

All official bonds required by law of officers shall be in form joint and 
several, and made payable to the state of Washington, in such penal sum and 
with such conditions as may be required by law. [L.’90, p. 34, $1; 1 H. C., 
§ 2900. | 


See infra §§ 5684-5692 and notes, action on official bonds. 


3 1518. Effect of. 

Every official bond executed by any officer pursuant to law shall be 
deemed and taken to be in force, and shall be obligatory upon the principal 
-and sureties therein for any and all breach of the condition or conditions 
thereof committed during the time such officer shall continue to discharge 
any of the duties of or hold such office, and every such bond shall be deemed 
to be in force and obligatory upon the principal and sureties therein for 
the faithful discharge of all duties which may be required of such officer 
by any law enacted subsequent to the execution of such bond, and such 
condition shall be expressed therein. [L. 90, p. 34, § 2; 1 H. C., § 2901. ] 


21519. Who May Maintain Action on. 

Every official bond executed by any officer pursuant to law shall be in 
force and obligatory upon the principal and sureties therein to and for 
the state of Washington, and to and for the use and benefit of all persons who 
may be injured or aggrieved by the wrongful act or default of such officer in 
his official capacity, and any person so injured or aggrieved may bring suit on 
such bond in his or-her own name without an assignment thereof. [L. ’90, 
p. 34, § 3; 1 H. C., § 2902.] 

See notes to § 613 supra, liability of sheriff on. 
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3 1520. Defective—Recovery on. 

Whenever any such official bond shall not contain the substantial matter 
or condition or conditions required by law, or there shall be any defect in 
the approval or filing thereof, such bond shall not be void so as to discharge 
such officer and his sureties, but they shall be bound to the state or party 
interested, and the state or such party may, by action instituted in any court 
of competent jurisdiction, suggest the defect of such bond or such approval 
or filing, and recover his proper and equitable demand or damages from 
such officer and the person or persons who intended to become and were 
included in such bond as sureties. [L. 90, p. 35, § 4; 1 H. C., § 2903.] 


See infra § 6492, bonds not to fail for want See notes to § 6684 infra. 
of form. 


¢@ 1521. By Whom Approved, and Where Filed. 

The official bonds of officers shall be approved and filed as follows, to wit: 
The official bond of the secretary of state shall be approved by the governor 
and filed and recorded in the office of the county clerk of the county in which 
the seat of government is fixed. The official bond[s] of all other state 
officers required by law to give bond[s], except as otherwise expressly pro- 
vided by law, shall be approved by the governor, filed and recorded in the 
office of the secretary of state. The official bond[s] of all county and town- 
ship officers shall be approved by the board of county commissioners, if in 
session, and if not in session, by the chairman of such board, and filed and 
recorded in the office of the county clerk of their respective counties: Pro- 
vided, That the bond of the county clerk shall be filed and recorded in the 
office of the county auditor or recorder of the proper county. [L. 90, p. 35, 
g5; 1H.C., § 2904. ] 


21522. Procedure When Bond Becomes Insufficient. 

Whenever the sureties, or any one of them, in the official bond of any 
county or township officer shall die, remove from the state, become insolvent 
or insufficient, or the penalty of such bond shall become insufficient on 


account of recoveries had thereon, or otherwise, it shall be the duty 


of the board of county commissioners of the proper county, of their own 
motion, or on the showing of any person supported by affidavit, to summon 
any such officer to appear before them at a stated time, not less than five days 
after service of such summons, and show cause why he should not execute an 
additional official bond with good and sufficient sureties. [L. ’90, p. 35, § 6; 
1 H. C., § 2905.] 


3 1523. Additional Bond May be Required—Effect of Failure to File. 
Should such officer, after due notice, fail to appear at the time appointed, 
the matter may be heard and determined in his absence; if after examination 
the board of county commissioners shall be of opinion that the bond of such 
officer has become insufficient from any cause whatever, they shall require 
an additional bond, with such security as may be deemed necessary, which 
said additional bond shall be executed and filed within such time as the board 
of county commissioners may order; and if any such officer shall fail to 
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execute and file such additional bond within the time prescribed by such 
order, his office shall become vacant. [L. ’90, p. 36, § 7; 1 H. C., § 2906.] 


l 1524. Remedy Where Bond of State Officer Becomes Insufficient. 
Whenever the official bond of any state officer shall become insufficient 
from any cause whatever, the like proceedings may be had before the superior 
court of the county in which said state officer holds his office with reference 
thereto: Provided, That such proceedings may be commenced by a written 
motion, supported by affidavit. [L. 90, p. 36, § 8; 1 H. C., § 2907.] 


@ 1525. Force and Obligation of Additional Bond. l 

Every such additional bond shall be of like force and obligation upon 
the principal and sureties therein, and shall subject the officer and his sureties 
to the same liabilities, as are prescribed respecting the original bonds of 
officers. [L. 790, p. 36,§ 9; 1 H. C., § 2908.] 


@ 1526. Number of Sureties Required. 
Unless otherwise expressly provided, there shall be at least two sureties 
upon the official bond of every officer. [L. 90, p. 36, § 10; 1 H. C., § 2909.] 


See infra § 5705 et seq., action to protect See next chapter, release of sureties. 


sureties. 
21527. Justification of Sureties. 

In all cases where official bonds are required, or may be hereafter re- 
quired, from state, county, or township officers, the officer or officers whose 
duty it is or may be to approve such bonds shall not accept or approve any 
such bonds unless the sureties thereon shall severally justify before an officer 
authorized to administer oaths, as follows:— 

1. On a bond given by a state officer that he is a resident and freeholder 
within this state, and on a bond given by a county officer that he is a resident 
and a freeholder within such county; 

2. That he is worth double the amount for which he becomes surety, over 
and above all his debts and liabilities, in property situated within this state 
which is not exempt from sale on execution. [L. ’90, p. 36, § 11; 1 H. C., 
§ 2910. ] 


21528. Sureties Liability, Limitation. 

When the penal sum of any bond amounts to more than two thousand 
dollars, the sureties may become severally liable for portions not less than five 
hundred dollars, of such penal sum, making in the aggregate at least two 
sureties for the whole penal sum. [L. ’90, p. 37, § 12; 1 H. C., § 2911.] 


Although an official bond is executed, 
charging the sureties with separate and lim- 
ited liabilities, in acocrdance with this sec- 
tion, yet, such fact does not alter the rule 
that sureties who do not consent to the 
release or withdrawal of a co-surety are 
entitled to a discharge from liability on the 
bond: Fairhaven v. Cowgill, 8 W., ; 

The fact that sureties on an official bond, 


Bal. Wash. Code I~—24 


immediately after discovery of defalcation 
by their principal, unite with a co-surety, 
who had been substituted without their 
knowledge in place of another surety, in an 
endeavor to hold the money of the principal 
upon deposit in bank, does not amount to a 
ratification of the altered bond: Fairhaven 
v. Cowgill, supra. 
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CHAPTER II. 
OF RELEASE OF SURETIES ON OFFICIAL BONDS. 


3 1529. Surety May be Released, When. 


Any surety on the official bond of any state, county, or city officer, or on 
the official bond of any executor or administrator, or on the bond or under- 
taking of any person where by law a bond or undertaking is required, may 
be released from all liability thereon accruing from and after proper proceed- 
ings had therefor, as provided in this chapter. [L. 790, p. 43, § 1; 1 H. C., 
$ 2912.] 


See infra § 6705 et seq., action for protection of sureties. 


2 1530. Proceedings to Obtain Release of—Statement—Notice. 

Any surety desiring to be released from liability on the bond of any 
state officer shall file with the governor or secretary of state a statement in 
writing, duly subscribed by himself, or some one in his behalf, setting forth 
the name and office of the person for whom he is surety, the amount for which 
he is liable as such, and his desire to be released from further liability on 
account thereof. A notice containing the object of such statement shall be 
served personally on the officer, unless he shall have left the state, in which 
case the same may be served by publication for twenty days in some newspaper 
printed at the seat of government, or if none be printed there, then in such 
newspaper as shall be designated by the governor or secretary of state. Any 
surety desiring to be released from the official bond of any county officer 
shall file and serve a similar statement; the statement, except when it con- 
cerns the county clerk personally, shall be filed with the county clerk, and 
when the county clerk is personally concerned, the statement shall be filed 
with the county auditor or treasurer. Any surety desiring to be released 
from liability on the bond of any city officer shall file and serve a similar 
statement with the city clerk or other proper officer. Any surety desiring 
to be released from an executor’s or administrators bond or undertaking shall 
file and serve a similar statement with the clerk of the superior court. Any 
surety desiring to be released from any other official bond or undertaking 
shall file and serve a similar statement with the proper officer, person, or 
authority. All statements provided for in this section must be served as in 
the first clause of this section provided: Provided, The same, if served by 
publication, may be published in the newspaper in the same, or if no news- 
paper be published therein, then in an adjoining or other county, without 
any order from any court or other authority: Provided further, In all cases 
for which publication is provided, a printed or written notice posted in at 
least ten conspicuous places in the county for the time specified shall be 
deemed legal notice thereof. [L. ’90, p. 43, § 2; 1 H. C., § 2913.] 


21531. Failure to File New Bond Vacates Office, When—Vacancy, etc. 
If any officer or person shall fail to file, within ten days from the date of 
personal service, or within thirty days from the date of the first insertion of 
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a publication or posted notice, a new or additional bond or undertaking, the 
office or appointment of the person or officer so failing shall become vacant, 
and such officer or person shall forfeit his office or appointment, and the same 
shall be /filled as in other cases of vacancy, and in manner provided by law; 
and the person applying to be released from liability on such bond or under- 
taking shall not be holden or liable thereon after the date herein provided for 
the vacating and forfeiting of such office or appointment: Provided, If a 
number of sureties on any such bond or undertaking representing half the 
amount of the penalty thereof shall unite in the same, or file and serve 
separate statements as herein provided, the right of such officer or person to 
exercise the duties or functions of his office or appointment shall immediately 
cease, until he shall file and have accepted and approved a new or additional 
bond or undertaking. Whenever, by operation of this chapter, the functions 
of any sheriff shall become suspended, it shall be the duty of the clerk, with 
whom the statement as hereinbefore provided shall have been filed, to notify 
the acting coroner of the county forthwith of such suspension; and upon 
being so notified, such coroner shall succeed to all the powers and discharge 
all the duties of sheriff of his county, pending such suspension of the func- 
tions of sheriff. [L. 790, p. 44, § 3; 1 H. C., § 2914.] 


21582. Liability of Sureties Where New Bond is Given. 

In case a new or additional undertaking be filed, the sureties on the 
original not asking to be released, and on the new or additional bond or 
undertaking, shall be and continue liable for the official acts of such officer 
or person, jointly and severally, the same as if all were sureties on one and 
the same instrument. [L. ’90, p. 45, § 4; 1 H. C., § 2915.] 


2 1533. Amount of New Undertaking, How Determined. 


Whenever a statement is filed, or filed and served as herein provided, 
the proper authority shall prescribe the penalty or amount in which a new or 
additional bond or undertaking shall be filed; and if no such order be made, 
then such new or additional bond or undertaking shall be executed for the 
same amount as the original. [L. 90, p. 45, § 5; 1 H. C., § 2916. ] 


CHAPTER III. 


OF SURETY COMPANIES, AUTHORIZING THEIR ACCEPTANCE ON 
BONDS, RECOGNIZANCES, ETC. 


@ 1534. Surety Companies May go on all Bonds, When. 


Whenever any bond, recognizance, obligation, stipulation, or undertaking 
is by law, state, municipal or otherwise, or by the rules or regulations of any 
board, court, judge, body or organization, or officer, state, municipal or other- 
wise, required or permitted to be made, given, tendered or filed, for the 
security or protection of any person or persons, corporation, municipality, 
state, or any department thereof, or any other organization whatever, condi- 
tioned for the doing or not doing of anything in such bond, recognizance, 
obligation, stipulation or undertaking, specified, any and all heads of depart- 


371 


@ 1535] OF OFFICERS. (TrtLe IX. 


ments, public officers, state, county, town or municipal, and any and all 
boards, courts, judges and municipalities, now or hereafter required or per- 
mitted to accept or approve of the sufficiency of any such bond, recognizance, 
obligation, stipulation or undertaking, may, in the discretion of such head 
of department, court, judge, public officer, board or municipality, accept such 
bond, recognizance, obligation, stipulation, or undertaking, and approve the 
same, whenever the same is executed, or the conditions thereof are guaranteed, 
solely by a corporation, with net assets or paid up unimpaired capital of not 
Jess than three hundred and fifty thousand dollars, incorporated under the 
Jaws of the United States, or of any state, and authorized under its charter 
or articles of incorporation to guarantee the fidelity of persons holding places 
of public and private trust; to guarantee the performance of contracts, and 
to execute and guarantee bonds and undertakings required or permitted 
in actions or proceedings in law or equity: Provided, That such corporation 
has complied with all the provisions of this chapter. And whenever any 
such bond, recognizance, obligation, stipulation or undertaking is so required 
to be made, given, tendered or filed with one surety, or with two or more 
sureties, the execution of the same or the guaranteeing of the performance 
of the conditions thereof, shall be sufficient when executed or guaranteed 
solely by such corporation so authorized, and shall be in all respects a full 
and complete compliance with every requirements of every law, ordinance, . 
rule or regulation, that such bond, undertaking, recognizance, obligation or 
etipulation shal] be executed or guaranteed by one surety or by two or more 
sureties, or that such sureties shall be residents, householders, or freeholders, 
or both, and a full and complete compliance with every other requirement 
of every law, ordinance, rule or regulation, relating to the same, and no justi- 
fication by such company shall be necessary or required, and any and all 
heads of departments, courts, judges, public officers, boards and municipali- 
ties whose duty it may be, or shall hereafter be to accept or approve the 
sufficiency of any such bond, recognizance, obligation, stipulation or under- 
taking, may accept and approve the same, when executed or guaranteed solcly 
by such corporation, and all such corporations, are hereby vested with full 
power and authority to execute and guarantee such bonds, recognizances, 
stipulations, obligations and undertakings, whether given under the laws of 
this state or of the United States, or of any state or country. [Cf. L. ’95, p. 
199, §§ 1, 2; L. 97, p. 332, § 1.] 
3 1535. Officers May Include as Expense Cost of Bond, When. 

Any receiver, assignee, trustee, committee, or other fiduciary, except 
a guardian, executor, or administrator, required by law to give bond as such, 
may include as a part of his lawful expenses, such reasonable sum paid to such 
a corporation for such suretyship not exceeding one per cent per annum on 
the amount of said bond, as the head of department, court, judge, or officer 
by whom, or the court or body by which he was appointed, allows, and in all 
actions and proceedings, the party entitled to recover costs may include 
therein such reasonable sum as may have been paid such company for exe- 


cuting or guaranteeing any bond or undertaking therein, as may be allowed 
by the court or judge before whom the action or proceeding i is pending. LL. 
’97, p. 334, § 2.] 
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2 1536. Estopped to Deny Liability, etc. 

' Any corporation which shall execute or guarantee any bond, recog- 
nizance, stipulation, obligation or undertaking under the provisions of this 
chapter, shall be estopped in any proceeding to enforce the liability which it 
shall have assumed to incur, to deny its corporate power to execute or guaran- 
tee such instrument, or assume such liability. [L. ’97, p. 334, § 3.] 


@ 1537. Release From Liability, How Obtained. 

Any corporation executing any bond, recognizance, obligation, stipu- 
lation or undertaking, and any such surety may be released from its liability 
on the same terms and conditions as are or may be by law prescribed for the 
rclease of individuals upon any such bond, recognizance, obligation, stipula- 
tion or undertaking; it being the true intent and meaning of this chapter 
to enable corporations created for the purpose to execute and become surety 
on bonds, recognizance, obligations, stipulations or undertakings required 
or permitted by law, state or municipal or otherwise, or by the rules or regula- 
tions of any court, judge, officer, board, city charter, village, town organiza- 
tion or otherwise. [L. 97, p. 334, § 4.] 


? 1538. Registration of Company With Secretary of State. 

The secretary of state must cause every corporation before engaging 
in business in this state as a surety or a guaranty corporation under the pro- 
visions of this chapter, to file in his office as follows: 

First: If incorporated under the laws of this state, a copy of the articles 
of incorporation, or charter of the corporation, together with any amendments 
or alterations made therein; 

Second: If incorporated under the laws of any other state or country, a 
copy of its articles of incorporation or charter, duly certified by the officer 
having the custody of such articles and such certificate to show that such 
corporation is organized under the laws of such state or country, and that 
it is authorized to do business therein as a surety corporation; 

Third: A certificate signed by the president of such corporation showing 
that said corporation has net assets, or paid up unimpaired capital of not less 
than three hundred and fifty thousand dollars. [L. 797, p. 334, § 5.] 


@ 1539. Certificate of Authority. . 

The secretary of state shall issue to any surety corporation his certificate 
of authority to transact business in this state under the following conditions: 
When said corporation has complied with all the provisions of this chapter, 
and when he is satisfied that said corporation has net asests or paid up and 
unimpaired capital of not less than three hundred and fifty thousand dollars. 
[L. ’97, p. 335, § 6.] 


21540. Unlawful to Act Without Certificate. 

It shall be unlawful for any corporation to transact business as a surety 
corporation in this state, unless the corporation shall have complied with all 
the provisions of this chapter, and shall have obtained a certificate of authority 
from the secretary of state as herein provided. [L. ’97, p. 335, § 7.] 
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21541. Penalty. 


If any surety corporation, its agent, or attorney shall do business as such 
in this state without having complied with the provisions of this chapter, said 
corporation, its agents or attorneys so doing business shall be guilty of a 
misdemeanor and [shall] be subject to a fine of not less than one hundred 
dollars or more than five hundred dollars. [L. ’97, p. 335, § 8]. 


21542. Certificate of Authority Expires, When. 


Every certificate of authority granted pursuant to the provisions of this 
chapter, to a surety corporation to do business in this state, shall expire 
on the thirty-first day of December, after date of issue. If the secretary of 
state is not satisfied that the net assets or paid up unimpaired capital remain 
not less than three hundred and fifty thousand dollars, and that said cor- 
poration may be safely entrusted with the continuance of its authority to do 
business in this state, he shall revoke its certificate of authority. [L. 797, p. 
335, § 9.] 


2 1543. Agent of Foreign Corporation—Filing of Appointment. 

Every such corporation organized outside of this state, shall constitute 
and appoint an agent who shall reside in this state, to be designated as here- 
inafter required. Such appointment shall be in writing, signed by the presi- 
dent or chief officer of such corporation, and shall be attested by its corporate 
seal, and shall contain the name of the agent and his place of residence, in 
this state, and shall authorize suck agent to accept service of process in any 
action or suit pertaining to the property, business, or transactions of such 
corporation within this state, in which such corporation may be a party, 
the signature of such president or chief officer attested by the corporate seal 
to such written appointment, shall be sufficient proof of the appointment of 
such agent. Such appointment, when duly executed, shall be filed for record 
in the office of the secretary of state by such corporation, and shall be there 
recorded, and such corporation shal] have and keep continually some resident 
agent, empowered as aforesaid, during all the time such corporation shall 
conduct or carry on any business within this state, and service of any process, 
pleading, notice, or other paper on such agent shall be taken and held as due 
service on such corporation. If any attorney of any surety corporation, 
appointed under the provisions of this chapter, shall remove from the state, 
or become disqualified in any manner from accepting service, valid service 
may be made on such corporation by service upon the secretary of state: Pro- 
vided, That in such case the secretary of state shall immediately notify such 
corporation, and the principal agent for the Pacific coast, inclosing a copy of 
such service by mail, postpaid: And provided further, That in such case no 
proceeding shall be had within forty days after such service on the secretary 
of state. Such corporation may change its agent from time to time by filing 
and recording with the secretary of state a new appointment, stating the 
change of such agent. [L. ’97, p. 336, § 10.] 


@ 1544. Fees of Secretary of State. 
The secretary of state shall require in advance the following fees:— 
1. For filing articles of incorporation or certified copies of articles, by-laws 
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or other certificates required to be filed in his office, twenty-five dollars; 

2. Issuing certificates of authority to do business, ten dollars; 

3. For each renewal certificate of authority, ten dollars: 

Provided, That all fees so collected shall be paid into the state treasury. 
[L. 797, p. 336, § 11.] 


21545. License Revoked, When. 

When the license of authority of any surety corporation doing business 
in this state has been revoked by the secretary of state, the same shall be 
published four times in some newspaper of general circulation published in 
this state. [L. 97, p. 337, § 12.] 


@ 1546. Failure to Pay Judgment, Effect of. 

If any such company shall neglect or refuse to pay any final judgment 
or decree rendered against it upon any such recognizance, stipulation, bond 
or undertaking made or guaranteed by it under the provisions of this chapter, 
from which no appeal has been taken for three months after the rendition of 
euch judgment or decree, it shall forfeit all right to do business under this 
chapter. [L. 797, p. 337, § 13.] 


CHAPTER IV. 
OF RESIGNATIONS AND VACANCIES. 


@ 1547. Resignations to be Made to Whom. 

Resignations shall be made as follows: By the state officers and members 
of the legislature to the governor; by all county officers to the county com- 
missioners of their respective counties; by all other officers, holding their 
offices by appointment, to the body, board, or officer that appointed them. 
[L. 66, p. 28, § 1; Cd. 781, § 3062; 1 H. C., § 341.] 


See Art. II., $ 5, ee the Const., vacancy in 
bs Vagos how fi 


fied to hold his office because the commis- 
sioners have changed the boundaries of his 


III., 513. of the Const., governor 

to fill ace when 

See Art. IV., $$ 3 and 5, of the Const., gov- 
ernor to fill vacancy, when. 

See Art. IV., § 8, of the Const., absence of 
judicial officer creates vacancy, when. 

See Art. XI., § 6, of the Const., vacancies 
to be filled by county commissioners. 

See notes to Art. II., § 8, of Const. 

See infra 8§ 1604, 1605, vacancy for extor- 
tion or failure to account for fees collected. 

A road overseer does not become disqualli- 


road district so as to place his residence 
outside thereof: State v. Nelson, 7 114. 

The failure to qualify as required by § 391 
supra, does not work a forfeiture of office 
under the above section, as the right to 
office is dependent upon election, and not 
upon qualitication, the failure to qualify be- 
ing merely a ground of forfeiture authoriz- 
ing the proper authority to declare a va- 
cancy and fill the same by appointment: 
State v. Ruff, 4 W., 24 


@ 1548. Office Becomes Vacant, When. 
Every office shall become vacant on the happening of either of the fol- 
lowing events before the expiration of the term of such officer:— 


1. The death of the incumbent; 
2. His resignation; 
3. His removal; 


4. His ceasing to be an inhabitant of the district, county, town, or village 
for which he shall have been elected or appointed, or within which the duties 


of his office are to be discharged; 


375 


32 1549, 1550) SALARIES, FEES AND COSTS OF PUBLIC OFFICERS. [Trrue X. 


5. His conviction of an infamous crime, or of any offense involving a 
violation of his official oath; 

6. His refusal or neglect to take his oath of office, or to give or renew his 
official bond, or to deposit such oath or bond within the time prescribed 
by law; 

7. The decision of a competent tribunal declaring void his election or 
appointment; 

8. Whenever a judgment shall be obtained against such officer for breach 
of the condition of his official bond. [L. ’66, p. 28, § 2; Cd. ’81, § 3063; 1 
H. C., § 342.] 


@ 1549. Term of Person Filling Vacancy. 


Whenever any officer resigns his office before the expiration of his term, 
or the office becomes vacant from any other cause, and at a subsequent special 
election such vacancy is filled, the person so elected to fill such vacancy shall 
not hold the office any longer than the original incumbent who resigned would 
have been entitled to hold the office. [L. 766, p. 30, § 6; Cd. 81, § 3066; 1 
H. C., § 343.] 


TITLE X. 
OF SALARIES, FEES AND COSTS OF PUBLIC OFFICERS. 


CHAPTER I. OF SALARIES OF STATE OFFICERS, JUDGES AND 
CLERKS OF COURTS . : : . 1550 


II. Or SALARIES or County OFFICERS, Costs AND FEEs 1563 


III. Or FEES AND COMPENSATION OF JUSTICES OF THE 


PEACE. ; ; : f ; . . 1635 
IV. Or SALARIES OF JUSTICES AND CONSTABLES IN ÍN- 
CORPORATED CITIES AND Towns = . . 1641 
CHAPTER I. 


OF SALARIES OF STATE OFFICERS, JUDGES AND CLERKS OF COURTS. 


¢ 1550. Salaries to be Paid Monthly. 
The salaries of all state officers shall hereafter be paid monthly on the 
last day of each month, as provided by law. [L. *90, p. 329, § 1; L. 791, p. 
267, § 1; 1 H. C., § 3044. 
Compare § 2962, 1 H. C. 
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@ 1551. Compensation for Unofficial Services Authorized, When. 

The directors, trustees, and commissioners of state institutions in this 
state, serving as such without any compensation, shall not be precluded by 
reason of holding such offices from receiving compensation for services not 
official rendered without being procured or brought about by use of such 
official position, or by reason thereof, but such officers shall be allowed to 
receive such reasonable compensation for services not official or connected 
with their respective offices as they would otherwise be allowed were they 
not such officers. [L. 791, p. 207, § 1; 1 H. C., § 3045. ] 


21552. Salaries of Superior Judges—How Paid by Counties. 

The county auditor of each county shall draw his warrant on the treasurer 
of such county on the first Monday of each month for the amount of salary due 
for the previous month from such county to the judge of the superior court 
thereof, and said warrant shall be paid by said treasurer out of the salary fund 
of said county. [L.’90, p. 329, § 2; 1H. C., § 2963; L. 93, p. 45, 1.] 


@ 1553. How Apportioned Between Counties. 

Where there is only one judge of the superior court for two or more 
counties, the auditors thereof, acting together, shall apportion among or 
between such counties, according to the assessed valuation of their taxable 
property, the amount of such judge’s salary that each county shall pay. [L. 
°90, p. 329, § 3; 1 H. C., § 2964. ] 


@ 1554. Clerk of Supreme Court—Salary of. 

The clerk of the supreme court shall receive an annual salary of two 
thousand dollars, the same to be paid out of the funds appropriated for paying 
the expenses of the said court. [L. 90, p. 330, § 1; 1 H. C., § 2966. | 


@ 1555. Payment of Salary. | 

He shall draw his salary from the time of entering upon the duties of 
his office, and at the end of each month the state auditor shall draw a warrant 
on the state treasurer in favor of said clerk of the supreme court for the 
amount of his salary. [L. 90, p. 330, § 2; 1 H. C., § 2967.] 


Modified to conform to § 1550 supra. 


2 1556. Bailiffs of Supreme Court—Salaries of. 
Bailiffs of the supreme court are hereby entitled to and shall be paid 
three dollars per diem. | L. ’90, p. 331, $1; 1 H. C., § 2968. ] 


41557. Warrant for Salary of Issued, When. 

The state auditor shall issue his warrant for salary of supreme court 
bailiffs upon receipt of certificate of time served, signed by any one or more 
of the supreme court judges, and attested by the clerk of the supreme court. 
[L. 790, p. 331, § 2; 1 H. C., § 2969.] 

See supra § 240, appointment authorized. 
21558. Payment of Bailiffs in Superior Courts. 

Bailiffs of the several superior courts of this state, appointed by the 
respective judges thereof, shall be paid for their services, not to exceed three 
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dollars per day, by the county in which the court is held. [L. 91, p. 17, § 1; 
1 H. C., § 2970.] 


See note to last section. 


@ 1559. Superior Judge to Certify Amount Due. 


From time to time, the superior judge of the county shall certify the 
amount due any such bailiff, and order the payment thereof; and thereupon 
the county auditor shall issue to such bailiff a warrant on the county treasurer, 
payable out of the general fund, for the amount so certified. [L. ’91, p. 17, 
$ 2; 1 H. C., § 2971.] 


CHAPTER II. 


OF SALARIES OF COUNTY OFFICERS, COSTS AND FEES. 


3 1563. Classification of Counties. 


For the purpose of regulating the compensation of county officers herein 
provided for, the several counties of this state are hereby classified according 
to their population, as will be ascertained by the federal census of eighteen 
hundred and ninety, and thereafter every two years by the county or precinct 
assssors’ enumeration of the census of the different counties of this state as 
follows, to wit:— 

Counties containing a population of eighty thousand and under ninety 
thousand shall belong to and be known as counties of the first class; 

Counties containing a population of seventy thousand and under eighty 
thousand shall belong to and be known as counties of the second class; 

Counties containing a population of sixty thousand and under seventy 
thousand shall belong to and be known as counties of the third class; 

Counties containing a population of fifty thousand and under sixty thou- 
sand shall belong to and be known as counties of the fourth class; 

Counties containing a population of forty-five thousand and under fifty 

thousand shall belong to and be known as counties of the fifth class; 

Counties containing a population of forty thousand and under forty-five 
thousand shall belong to and be known as counties of the sixth class; 

Counties containing a population of thirty-five thousand and under forty 
thousand shall belong to and be known as counties of the seventh class; 

Counties containing a population of thirty thousand and under thirty-five 
thousand shall belong to and be known as counties of the eighth class; 


Counties containing a population of twenty-five thousand and under thirty 
thousand shall belong to and be known as counties of the ninth class; 


Counties containing a population of twenty thousand and under twenty-five 
thousand shall belong to and be known as counties of the tenth class; 
Counties containing a population of eighteen thousand and under twenty 
thousand shall belong to and be known as counties of the eleventh class; 
Counties containing a population of sixteen thousand and under eighteen 
thousand shall belong to and be known as counties of the twelfth class; 
Counties containing a population of fourteen thousand and under sixteen 
thousand shall belong to and be known as counties of the thirteenth class; 
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Counties containing a population of twelve thousand and under fourteen 
thousand shall belong to and be known as counties of the fourteenth class; 

Counties containing a population of ten thousand and under twelve thou- 
sand shall belong to and be known as counties of the fifteenth class; 

Counties containing a population of nine thousand and under ten thousand 
shall belong to and be known as counties of the sixteenth class; 

Counties containing a population of eight thousand and under nine thou- 
eand shall belong to and be known as counties of the seventeenth class; 

Counties containing a population of seven thousand and under eight thou- 
sond shall belong to and be known as counties of the eighteenth class; 

Counties containing a population of six thousand and under seven thousand 
shall belong to and be known as counties of the nineteenth class; 

Counties containing a population of five thousand five hundred and under 
six thousand shall belong to and be known as counties of the twentieth class; 

Counties containing a population of five thousand and under five thousand 
five hundred shall belong to and be known as counties of the twenty-first class; 

Counties containing a population of four thousand five hundred and under 
five thousand shall belong to and be known as counties of the twenty-second 
class; 

Counties containing a population of four thousand and under four thousand 
five hundred shall belong to and be known as counties of the twenty-third 
class; 

Counties containing a population of three thousand five hundred and under 
four thousand shall belong to and be known as counties of the twenty-fourth 
class; 

Counties containing a population of three thousand and under three thou- 
sand five hundred shall belong to and be known as counties of the twenty-fifth 
class; : 

Counties containing a population of two thousand five hundred and under 
three thousand shall belong to and be known as counties of the twenty-sixth 
class; 

Counties containing a population of two thousand and under two thousand 
five hundred shall belong to and be known as counties of the twenty-seventh 
class; 

Counties containing a population of one thousand five hundred and under 
two thousand shall belong to and be known as counties of the twenty-eighth 
class; 

Counties containing a population of one thousand or less and under one 
thousand five hundred shall belong to and be known as counties of the twenty- 
ninth class. [L.’90, p. 302, § 1; 1 H. C., § 2972.] 


2 1564. Enumeration of County Officers—Salaries and Deputies. 

The officers of the county shall be: One county sheriff, one county clerk, 
one county auditor, one county treasurer, one county attorney, one county 
assessor, one county superintendent of public [common] schools, one county 
surveyor, one county coroner, and three county commissioners; but in coun- 
ties with a population of three thousand or less, whenever the county commis- 
sioners, at the regular August [July] session prior to any general state elec- 
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tion, shall so order and enter said order on their journal, any two or more 
offices which do not conflict so far as the duties are concerned may be com- 
bined, and one person elected to fill the offices thus combined. The officers 
in the different counties in the state shall each receive the salary hereinafter 
set forth, and in cases where one officer performs the duties of one or more 
offices he shall receive the combined salaries thereof. And in all cases where 
the duties of any office are greater than can be performed by the person elected 
to fill the same, said officer may employ, with the consent of the county com- 
missioners, the necessary help, who shall receive a just and reasonable pay 
for services. The officer appointing such deputies or clerks shall be responsi- 
ble for the acts of such appointees upon his official bond. [L. 90, p. 304, § 2; 


1 H. C., § 2973.] 


See Const., Art. XI., § 5, compensation of 
county otħcers. 
See Const., Art. II., § 2%, compensation of 


public officers not to be increased or dimin- 
ished during term of office. 

See supra § 33 and notes, limitations on 
county expenses. 

See supra § 336 and notes, compensation 
for extra services of county ‘commissioners. 

See infra § 1609, schedule of fees. 

See infra § 1595, allowance and compensa- 
tion of deputies. 

See supra § 331, sessions of county commis- 
sioners. 

See note to § 2309, salary and mileage of 
superintendent of schools. 

ee notes to § 1781, salaries of county treas- 
urer as ex-officio tax collector in cities. 

Under this section and § 1595 infra the 
county commissioners, and not the county 
officers are vested with discretionary power 
to fix the number and compensation of em- 
ployees in the various county offices: Dillon 
v. Whatcom Co., 12 W., 391. 

Where the county commissioners, being 
vested with discretionary power to pass 
upon the necessity of emploving help in 
a county office, have examined into and 
passed upon the matter, the courts have no 
power to review the conclusion reached by 
the commissioners: Id. 

If the law fixes no compensation for clerks 


and deputies they must be paid by the offi- 
cer employing them instead of out of the 
public treasury: Id. 

This section is not open to the objection 
that its effect is to destroy the uniform 
operation of the law, since it is a general 
provision, applicable to all classes of coun- 
ties, the exercise of the power imposed upon 
the commissioners depending upon the con- 
dition of the public business in a given 
county: Nelson v. Troy, 11 W., 435. 

This section giving the commissioners 
power to authorize the employment of nec- 
essary help is not unconstitutional as being 
a delegation of legislative power, but is a 
matter of local regulation, administrative 
in character, which may be properly dele- 
gated to the county commissioners: Id. 

That part of this section relating to com- 
pensation of assessors, etc., is omitted as in 
conflict with the schedule of salaries pre- 
scribed In the sections following. 

County commissioners are not entitled to 
charge mileage under Code ’81, § 2670, per- 
mitting mileage, since Laws "90, p. § 2, 
which provides that they ‘‘shall receive five 
dollars per day for each day employed in 
performance of their duties,” expressly de- 
clares that its purpose is to fix the salaries 
of county officers, and that all acts in con- 
flict with its provisions are repealed: State 
v. Beman, 15 W., 


2 1565. Salaries in Counties of First Class. 
County auditor, twenty-four hundred dollars; county clerk, twenty-two 


hundred dollars; county treasurer, twenty-five hundred dollars; county sher- 

iff, twenty-four hundred dollars; county attorney, twenty-two hundred dol- 

lars; county superintendent of common schools, two thousand dollars; county 

commissioners, one thousand dollars per annum and necessary expenses; 

county assessor, fifteen hundred dollars; county surveyor, five dollars per day; 

eae coroner, one thousand per annum. [L. 790, p. 305, § 3; 1 H. C., 
$ 2974; L. 795, p. 409, $ 1.] 


? 1566. Of Second Class. 

County auditor, twenty-four hundred dollars; county clerk, twenty-two 
hundred dollars; county treasurer, twenty-five hundred dollars; county sher- 
iff, twenty-four hundred dollars; county attorney, twenty-two hundred dol- 
lars; county superintendent of common schools, two thousand dollars; county 
commissioners, one thousand dollars per annum and expenses; county asses- 
sor, fifteen hundred dollars; county surveyor, five dollars per day; county 
coroner, one thousand dollars per annum. [L. 790, p. 305, § 4; 1 H. C., 
$ 2975; L. 95, p. 410, $ 2.] 
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¢ 1567. Of Third Class. 


County auditor, nineteen hundred dollars; county clerk, nineteen hun- 
dred dollars; county treasurer, two thousand dollars; county sheriff, nineteen 
hundred dollars; county attorney, nineteen hundred dollars; county superin- 
tendent of common schools, eighteen hundred dollars; county commissioners, 
eight hundred dollars per annum and necessary expenses; county assessor, 
fifteen hundred dollars; county surveyor, five dollars per day; county cor- 
oner, one thousand dollars per annum. [L. 90, p. 305, $ 5; 1 H. C., § 2976; 
L. 795, p. 410, § 3.] 


21568. Of Fourth Class. 


County auditor, nineteen hundred dollars; county clerk, nineteen hun- 
dred dollars; county treasurer, two thousand dollars; county sheriff, nineteen 
hundred dollars; county attorney, nineteen hundred dollars; county superin- 
tendent of common schools, eighteen hundred dollars; county commissioners, 
eight hundred dollars per annum and necessary expenses; county assessor, 
fifteen hundred.dollars; county surveyor, five dollars per day; county cor- 
oner, one thousand dollars per annum. [L. 90, p. 306, § 6; 1 H. C., § 2977; 
L. 795, p., 410, § 4.] 


21569. Of Fifth Class. 


County auditor, nineteen hundred dollars; county clerk, nineteen hun- 
dred dollars; county treasurer, two thousand dollars; county sheriff, nineteen 
hundred dollars; county attorney, nineteen hundred dollars; county superin- 
tendent of common schools, eighteen hundred dollars; county commissioners, 
eight hundred dollars per annum and necessary expenses; county assessor, 
fifteen hundred dollars; county surveyor, five dollars per day; county cor- 
oner, one thousand dollars per annum. [L. 90, p. 306, § 7; 1 H. C., § 2978; 
L. ’95, p. 410, § 5.] 


21570. Of Sixth Class. 


County auditor, nineteen hundred dollars; county clerk, eighteen hun- 
dred dollars; county treasurer, nineteen hundred dollars; county sheriff, 
nineteen hundred dollars; county attorney, nineteen hundred dollars; county 
superintendent of common schools, two thousand dollars; county commis- 


sloners, eight hundred dollars per annum and necessary expenses; county 
assessor, fifteen hundred dollars; county surveyor, five dollars per day; county 


coroner, eight hundred dollars per annum. [L. ’90, p. 307, § 8; 1 H. C., 
§ 2979; L. 95, p. 411, § 6.] 


31571. Of Seventh Class. 


County auditor, nineteen hundred dollars; county clerk, eighteen hun- 
dred dollars; county treasurer, nineteen hundred dollars; county sheriff, l 
nineteen hundred dollars; county attorney, nineteen hundred dollars; county 
superintendent of common schools, two thousand dollars; county commis- 
sioners, eight hundred dollars per annum and necessary expenses; county 
assessor, fifteen hundred dollars; county surveyor, five dollars per day; county 
coroner, eight hundred dollars per annum. [L. ’90, p. 307, § 9; 1 H. C, 
§ 2980; L. 795, p. 411, $ 7.] 
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21572. Of Eighth Class. 

County auditor, sixteen hundred dollars; county clerk, fifteen hundred 
dollars; county treasurer, eighteen hundred dollars; county sheriff, sixteen 
hundred dollars; county attorney, sixteen hundred dollars; county super- 
tendent of common schools, twelve hundred dollars; county commissioners, 
four dollars per day; county assessor, twelve hundred dollars; county sur- 
veyor, five dollars per day; county coroner, such fees as are allowed by law. 
[L. 790, p. 307, § 10; 1 H. C., § 2981; L. 795, p. 411, § 8.] 


21573. Of Ninth Class. 

County auditor, sixteen hundred dollars; county clerk, fifteen hundred 
dollars; county treasurer, eighteen hundred and fifty dollars; county sheriff, 
sixteen hundred dollars; county attorney, sixteen hundred dollars; county 
superintendent of common schools, twelve hundred dollars; county commis- 
sioners, four dollars per day; county assessor, twelve hundred dollars; county 
surveyor, five dollars per day; county coroner, such fees as are allowed by law. 
[L. 790, p. 307, § 11; 1 H. C., § 2982; L. 795, p. 412, § 9.] 


@ 1574. Of Tenth Class. 

County auditor, sixteen hundred dollars; county clerk, fifteen hundred 
dollars; county treasurer, eighteen hundred dollars; county sheriff, sixteen 
hundred dollars; county attorney, sixteen hundred dollars; county super- 
tendent of common schools, twelve hundred dollars; county commissioners, 
four dollars per day; county assessor, twelve hundred dollars per annum; 
county surveyor, five dollars per day; county coroner, such fees as are allowed 
by law. [L. 90, p. 307, § 12; 1 H. C., § 2983; L. 95, p. 412, § 10.] 


31575. Of Eleventh Class. 

County auditor, sixteen hundred dollars; county clerk, fifteen hundred 
dollars; county treasurer, eighteen hundred dollars; county sheriff, sixteen 
hundred dollars; county attorney, sixteen hundred dollars; county super- 
tendent of common schools, twelve hundred dollars; county commissioners, 
four dollars per day; county assessor, twelve hundred dollars per annum; 
county surveyor, five dollars per day; county coroner, such fees as are allowed 
by law. [L. ’90, p. 307, § 13; 1 H. C., § 2984; L. 795, p. 412, § 11.] 


31576. Of Twelfth Class. 

County auditor, sixteen hundred dollars; county clerk, fifteen hundred 
dollars; county treasurer, eighteen hundred dollars; county sheriff, sixteen 
hundred dollars; county attorney, sixteen hundred dollars; county super- 
tendent of common schools, twelve hundred dollars; county commissioners, 
four dollars per day; county assessor, twelve hundred dollars per annum; 
county surveyor, five dollars per day; county coroner, such fees as are allowed 
by law. [L. 790, p. 308, § 14; 1 H. S., § 2985; L. 795, p. 413, § 12.] 


21577. Of Thirteenth Class. 


County auditor, sixteen hundred dollars; county clerk, fifteen hundred 
dollars; county treasurer, eighteen hundred dollars; county sheriff, sixteen 
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hundred dollars; county attorney, sixteen hundred dollars; county super- 
tendent of common schools, twelve hundred dollars; county commissioners, 
four dollars per day; county assessor, twelve hundred dollars per annum; 
county surveyor, five dollars per day; county coroner, such fees as are allowed 
by law. [L. 790, p. 308, § 15; 1 H. C., § 2986; L. 795, p. 413, § 13.] 


2 1578. Of Fourteenth Class. 

County auditor, fifteen hundred dollars; county clerk, fourteen hundred 
dollars; county treasurer, fifteen hundred dollars; county sheriff, fifteen hun- 
dred dollars; county attorney, fourteen hundred dollars; county superintend- 
ent of common schools, twelve hundred dollars; county commissioners, four 
dollars per day; county assessor, four dollars per day; county surveyor, five 
dollars per day; county coroner, such fees as are allowed by law. [L. 790, 
p. 808, § 16; 1 H. C., § 2987; L. 795, p. 413, § 14.] 


21579. Of Fifteenth Class. 

County auditor, fourteen hundred and fifty dollars; county clerk, thir- 
teen hundred and fifty dollars; county treasurer, fourteen hundred and fifty 
dollars; county sheriff, fourteen hundred and fifty dollars; county attorney, 
thirteen hundred dollars; county superintendent of common schools, eleven 
hundred dollars; county commissioners, four dollars per day; county assessor, 
four dollars per day; county surveyor, five dollars per day; county coroner, 
such fees as are allowed by law. [L.’90, p. 308, § 17; 1 H. C., § 2988; L. 95, 
p. 414, § 15.] 


21580. Of Sixteenth Class. 

County auditor, fourteen hundred dollars; county clerk, thirteen hundred — 
dollars; county treasurer, fourteen hundred dollars; county sheriff, fourteen 
hundred dollars; county attorney, twelve hundred dollars; county superin- 
tendent of common schools, one thousand dollars; county commissioners, four 
dollars per day; county assessor, four dollars per day; county surveyor, five 
dollars per day; county coroner, such fees as are allowed by law. [L. ’90, p. 
309, § 18; 1 H. C., § 2989; L. 795, p. 414, § 16. ] 


21581. Of Seventeenth Class. 

County auditor, thirteen hundred and fifty dollars; county clerk, eleven 
hundred dollars; county treasurer, thirteen hundred and fifty dollars; county 
sheriff, thirteen hundred and fifty dollars; county attorney, nine hundred dol- 
lars; county superintendent of common schools, seven hundred and fifty dol- 
lars; county commissioners, four dollars per day; county assessor, four dollars 
per day; county surveyor, five dollars per day; county coroner, such fees as are 
allowed by law. [L. 790, p. 309, § 19; 1 H. C., § 2990; L. 795, p. 414, § 17.] 


@ 1582. Of Eighteenth Class. 
County auditor, thirteen hundred and fifty dollars; county clerk, eleven 


hundred dollars; county treasurer, thirteen hundred and fifty dollars; county 
sheriff, thirteen hundred and fifty dollars; county attorney, nine hundred dol- 


lars; county superintendent of common schools, seven hundred and fifty dol- 
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lars; county commissioners, four dollars per day; county assessor, four dollars 
per day; county surveyor, five dollars per day; county coroner, such fees as are 
allowed by law. [L. 90, p. 309, § 20; 1H.C., § 2991; L. 795, p. 414, § 18. ] 


g 1583. Of Nineteenth Class. 

County auditor, fourteen hundred dollars; county clerk twelve hundred 
dollars; county treasurer, twelve hundred dollars; county sheriff, twelve hun- 
dred dollars; county attorney, eight hundred and fifty dollars; county super- 
intendent of common schools, seven hundred and fifty dollars; county com- 
missioners, four dollars per day; county assessor, four dollars per day; county 
surveyor, five dollars per day; county coroner, such fees as are allowed by law. 
[L. 90, p. 309, § 21; 1H. C., § 2992; L.’95, p. 415, § 19.] 


21584. Of Twentieth Class. 

County auditor, fourteen hundred dollars; county clerk twelve hundred 
dollars; county treasurer, twelve hundred dollars; county sheriff, thirteen 
hundred dollars; county attorney, eight hundred and fifty dollars; county 
superintendent of common schools, seven hundred and fifty dollars; county 
commissioners, four dollars per day; county assessor, four dollars per day; 
county surveyor, five dollars per day; county coroner, such fees as are allowed 
by law. [L. 90, p. 310, § 22; 1 H. C., § 2993; L. 95, p. 415, § 20.] 


31585. Of Twenty-First Class. 

County auditor, thirteen hundred dollars; county clerk, eleven hundred 
dollars; county treasurer, eleven hundred and fifty dollars; county sheriff, 
twelve hundred dollars; county attorney, six hundred dollars; county superin- 
tendent of common schools, seven hundred dollars; county commissioners, 
four dollars per day; county assessor, four dollars per day; county surveyor, 
five dollars per day; county coroner, such fees as are allowed by law. [L. ’90, 
p. 310, § 23; 1 H. C., § 2994; L. 95, p. 415, § 21.] 


21586. Of Twenty-Second Class. 

County auditor, ten hundred and fifty dollars; county clerk, nine hun- 
dred dollars; county treasurer, nine hundred dollars; county sheriff, ten hun- 
dred and fifty dollars; county attorney, six hundred dollars; county superin- 
tendent of common schools, six hundred dollars; county commissioners, 
four dollars per day; county assessor, four dollars per day; county surveyor, 
five dollars per day; county coroner, such fees as are allowed by law. [L. ’90, 
p. 310, § 24; 1H. C., § 2995; L.°95, p. 416, § 22.] 


@ 1587. Of Twenty-Third Class. 

County auditor, one thousand and fifty dollars; county clerk, nine hun- 
dred dollars; county treasurer, nine hundred dollars; county sheriff, one 
thousand and fifty dollars; county attorney, six hundred dollars; county 
superintendent of common schools, six hundred dollars; county commission- 
ers, four dollars per day; county assessor, four dollars per day; county sur- 
veyor, five dollars per day; county coroner, such fees as are allowed by law. 
[ L. “90, p. 310, § 25; 1 H. C., § 2996; L. 795, p. 416, § 23.] 
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¢ 1588. Of Twenty-Fourth Class. l 

County auditor, nine hundred dollars; county clerk, eight hundred dol- 
lars; county treasurer, nine hundred dollars; county sheriff, nine hundred 
dollars; county attorney, four hundred dollars; county superintendent of 
common schools, five hundred dollars; county commissioners, four dollars per 
day; county assessor, four dollars per day; county surveyor, five dollars per 
day; county coroner, such fees as are allowed by law. [L. 90, p. 311, § 26; 
1H. C., § 2997; L. 795, p. 416, § 24. ] 


41589. Of Twenty-Fifth Class. 

County auditor, nine hundred dollars; county clerk, eight hundred dol- 
lars; county treasurer, nine hundred dollars; county sheriff, nine hundred 
dollars; county attorney, four hundred dollars; county superintendent of 
common schools, five hundred dollars; county commissioners, four dollars per 
day; county assessor, four dollars per day; county surveyor, five dollars per 
day; county coroner, such fees as are allowed by law. [L. ’90, p. 311, § 27; 
1H. C., § 2998; L. 795, p. 417, § 25.] 


3 1590. Of Twenty-Sixth Class. 

County auditor, eight hundred dollars; county clerk, six hundred dollars; 
county treasurer, seven hundred and fifty dollars; county sheriff eight hun- 
dred dollars; county attorney, four hundred dollars; county superintendent 
of common schools, four hundred dollars; county commissioners, four dollars 
per day; county assessor, four dollars per day; county surveyor, five dollars 
per day; county coroner, such fees as are allowed by law. [L. ’90, p. 311, 
§ 28; 1H.C., § 2999; L. 795, p. 417, § 26. ] 


¢ 1591. Of Twenty-Seventh Class. 

County auditor, seven hundred dollars; county clerk, four hundred and 
fifty dollars; county treasurer, six hundred dollars; county sheriff, six hun- 
dred dollars; county attorney, one hundred and fifty dollars; county super- 
intendent of common schools, two hundred and fifty dollars; county commis- 
sioners, four dollars per day; county assessor, four dollars per day; county 
surveyor, five dollars per day; county coroner, such fees as are allowed by law. 
[L. 790, p. 311, § 29; 1 H. C., § 3000; L. 795, p. 417, § 27.] 


21592. Of Twenty-Eighth Class. 

County auditor, six hundred dollars; county clerk, four hundred dollars; 
county treasurer, six hundred dollars; county sheriff, six hundred dollars; 
county attorney, one hundred and fifty dollars; county superintendent of 
common school, two hundred dollars; county commissioners, four dollars per 
day; county assessor, four dollars per day; county surveyor, five dollars per 
day; county coroner, such fees as are allowed by law. [L. ’90, p. 312, § 30; 1 
H. C., § 3001; L. 795, p. 417, § 28.] 


@ 1593. Of Twenty-Ninth Class. 
County auditor, four hundred dollars; county clerk, two hundred and 
fifty dollars; county treasurer, three hundred dollars; county sheriff, three 
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hundred dollars; county attorney, one hundred and fifty dollars; county 
superintendent of common schools, one hundred and fifty dollars; county 
commissioners, four dollars per day; county assessor, four dollars per day; 
county surveyor, five dollars per day; county coroner, such fees as are allowed 
by law. [L. 90, p. 312, § 31; 1 H. C., § 3002; L. 795, p. 418, § 29.] 


2 1594. Limitations. 

All officers paid a per diem under the provisions of this chapter shall only 
be paid for the time actually and necessarily spent in the discharge of their 
duties. No superintendent of common schools shall receive any compensation 
for his services other than the salary fixed by this chapter. [L. 795, p. 418, 


$ 30.] 


This section is not covered by the enact- See note to § 2309, salary and mileage of 
ing clause of the act of Mar. 20, '95. county superintendent. 


2 1595. Salary to be Full Compensation—Deputies, etc. 

In accordance with the classification herein made, the county officers of 
the counties of this state, according to their class, shall receive as a salary for 
the services required of them by law, or by virtue of their office, which salary 
shall be full compensation for all services of every kind and description ren- 
dered by the officers named herein: Provided, That in case the salaries herein 
provided for are, in the judgment of the board of county commissioners, in- 
adequate for the services required of the officers named herein, then the said 
board of county commissioners may allow such officer a deputy, or such num- 
‘ber of deputies as, in their judgment, may be required to do the business of 
such office in connection with the principal, for such time as may be necessary, 
and at such salary as they may designate; the said deputies shall be paid in 
the same manner and time as their principals: Provided, That the county 
commissioners shall pay the actual traveling expenses of the sheriff while on 
official duties, to be audited by the board of county commissioners. [L. 790, 
p. 312, § 32; 1 H. C., § 3003.) 


See supra § 1564 and notes, authority to employ deputies. 


2 1596. Collection and Disposition of Fees. 

All salaried oflicers of the several counties of this state shall charge and 
collect for the use of their respective counties, and pay into the county 
treasury on the first Monday in each month, all the fees now or hereafter 
allowed by law, paid or chargeable in all cases except such fees as are a charge 
against the county or state. [L. ’90, p. 313, § 33; 1 H. C., § 3004.] 


See infra § 1598, time for payment of fees See infra § 1609, last part, disposition of 
into treasury. fees. 


21597. Fees—Statements of, to be Verified—Form of Affidavit. 

The fees and compensation collected and chargeable for the county in 
each month shall be paid to the county treasurer on the first Monday of the 
following month, and must be accompanied by a statement and copy of the 


fee book for the month last passed [past], duly verified by the officer making 
such payment. The affidavit shall be in the following form:— 
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State of Washington, 

County of ——. 

I, county , do swear that the fee book in my office contains a true 
statement in detail of all fees and compensations of every kind and nature, 
for official services rendered by me, paid or chargeable [or by] my deputies 
or assistants, for the month of , A. D. 18—, and that said fee book shows 
the full amount received or chargeable in said month, and since my last 
monthly payment; and neither myself, nor, to my knowledge or belief, any 
of my deputies or assistants, have rendered any official services, except for 
the county or state, which is not fully set out in said fee book; and that the 
foregoing statement thereof is a full, true, and correct copy thereof. Sub- 
scribed and sworn to before me this day of , 18—. 


The treasurer shall file and preserve in his office said statements and aff- 
davits, and shall issue to the officer one original and one duplicate receipt 
therefor, and the officer receiving said receipts shall preserve one in his office 
and file the duplicate with the county auditor, whereupon the auditor shall 
charge the terasurer with the amount shown by the receipt. [L. ’90, p. 313, 
§ 35; 1 H. C., § 3005.] 


2 1598. Payment of Fees Into County Treasury. 

Every county officer, who, by the laws of this state is allowed a salary, 
shall, on the first Monday of each month, pay into the county treasury all 
moneys and sums which have come into his hands for fees and charges in his 
office, or by virtue of his office, during the preceding month. And no officer 
is permitted to retain to his own use or profit any sums paid him in his office 
or by virtue of his office, no matter from what source, but all of such moneys 
so paid him by virtue of the laws of this state, or of the United States, shall 
be the property of the county. [L. 793, p. 184, § 1.] 

See supra § 1596, collection and disposition See infra § 160, penalty for extorting ille- 


of fees. ees. 
See infra § 1604, vacancy declared on fail- See infra § 1606, payment of fees collected, 
ure to account for fees collected. penalty 


See infra $ 1609, last paragraph. 


2 1599. Salary Fund Created—Transfer of Funds to. 

For the purpose of paying the salaries provided for in this act, all fees 
directed to be paid into the county treasury shall be set apart therein as a 
separate fund, to be known as the salary fund, to be applied to the payment 
of said salaries; should the amount received from such source be insufficient, 
it shall be the duty of the county treasurer, from time to time, to transfer to 
said fund from the general county fund such sums as may be necessary to pay 
gaid salaries as they become due, notifying the county auditor of such transfer. 
At the regular term of county commissioners’ court they shall transfer any 
excess of the salary fund to the general county fund, should they deem it 
expedient so todo. [L.’90, p. 314, § 36; 1 H. C., § 3006. | 

See note to § 1600. appropriated, but applies to any moneys 
See infra § 1718, county current expense which may be in that fund, although war- 
fund. rants may have been drawn thereon prior to 
The provision of this section retains 9 such transfer: Spokane & Eastern Trust 


transfer of funds cannot be confine Co. v. Lavigne, 14 W., 681. 
moneys in the general fund not otherwise 


2 1600. Payment of Salaries. 
The salaries of such officers named in this act as are entitled to salaries 
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shall be paid monthly out of the county treasury, and from the funds herein- 
before provided, and it shall be the duty of the county auditor, on the first 
Monday of each and every month, to draw his warrant upon the county treas- 
urer in favor of each of said officers for the amount of salary due him, under 
the provisions of this act, for the preceding month: Provided, The county 
commissioners shall have entered an order on the record journal empowering 
him so todo. [L.’90, p. 314, § 37; 1 H. C., § 3007. | 


/ 
“This act”: Act of 1890, p. 312. 


21601. Salary Warrant, When May be Drawn. 


The auditor shall not draw his warrant for the salary of any such officer 
for any month until the latter shall have first filed his duplicate receipt with 
the auditor, properly signed by the treasurer, showing that he has made the 
statement and settlement for that month required in this act. [L. 90, p. 314, 
g 38; 1 H. C., § 3008.] 


See note to § 1600. 


3 1602. Itemized Receipt for Fees to be Given—Penalty. 


Every officer, upon receiving any fees for official duty, service, or reward, 
may be required by the person paying the same to make out in writing, and 
deliver to such person, a particular account of such fees, specifying for what 
they accrued, respectively, and shall receipt the same; and if he refuse or 
neglect so to do when required, he shall be liable to the party paying the 
same in treble the amount so paid. [L.’90, p. 315, § 40; 1 H. C., § 3010.] 


¢ 1603. Statement of Fees to be Posted. 


It shall be the duty of each county officer entitled to collect fees herein 
from the public, to keep posted in his office a plain and legible statement of 
the fees allowed by law; a failure so to do shall subject the officer to a fine of 
one hundred dollars and costs, to be recovered in any court of competent 
jurisdiction. [L. 90, p. 315, § 41; 1 H. C., § 3011.] 


Compare 1 Hill’s Code, § 3020. 


? 1604. Receiving Illegal Fees, Office May be Declared Vacant for, When. 


The board of county commissioners of any county in this state, upon 
receiving a certified copy of the record of conviction of any officer for receiving 
illegal fees, or where the officer collects fees and fails to account for the same, 
upon proof thereof must declare his office vacant, and appoint his successor. 
[L. 790, p. 315, § 42; 1 H. C., § 3012.] 


¢ 1605. Taking of Illegal Fees, How Punished. 


If any officer shall take more or greater fees than are herein allowed, he 
shall be hable to indictment, and on conviction shall be removed from office 
and fined in any sum not exceeding one thousand dollars. [Cd. 781, § 2090; 1 
H. C., § 3019. ] 


See infra § 7218, penalty for extorting illegal fees. 
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1606. Failure to Pay Over Fees Is Embezzlement. 

Any county officer who is paid a salary,\who shall fail to pay to the county 
treasury all sums that shall have come into his hands for fees and charges in 
his office, or by virtue of his office, whether under the laws of this state or of 
the United States, shall be deemed to be guilty of embezzlement in office, and 
upon conviction thereof shall be punished by imprisonment in the penitentiary 
not less than one year nor more than three years: Provided further, Upon 
conviction, his office shall be declared to be vacant by the court pronouncing 
the sentence. [L. 793, p. 184, § 2.] 


See infra § 7218, penalty on failure of officer to pay over moneys. 


¢ 1607. Withholding County Funds—Penalty for. 

Any and all officers of a county, or their deputies, who shall collect fees 
for the county and neglect to turn the money into the county treasury, as 
herein provided, shall be guilty of a misdemeanor, and on conviction shall be 
fined in any sum not exceeding two hundred dollars for each offense. [L. 90, 
p. 316, § 46; 1 H. C., § 3015.] 


¢ 1608. New or Altered Counties, How Classified. 

Counties created or organized after the passage and approval of this act 
shall immediately come under and be governed by its provisions, so far as the 
same are applicable thereto: Provided, That when the population of any 
existing county shall have been reduced, by reason of the creation of any new 
county from the territory thereof, below the class and rank to which it was 
first entitled hereunder, it shall then be the duty of the county commissioners 
to designate, by order, the class to which said county has been reduced by 
reason thereof, and such county shall then enter the list of such class: Pro- 
vided further, That the salary of county officers shall in no way be affected by 
reason of such division for the time for which they were elected. [L. 790, p. 
316,§ 47; 1 H. C.; § 3016.] 

See note to § 1600. 


@ 1609. Schedule of Fees of Officers, Jurors, etc. 
The several officers hereinafter enumerated shall be entitled to collect 
the fees hereinafter provided for their official services, to wit:— 
CLERKS OF THE SUPREME AND SUPERIOR COURTS. 
1. For filing declaration, petition, plea, demurrer, affidavit, exhibit 
or other paper required to be filed in any cause or procedure . $0 10 
2. Issuing capias, attachment, execution, certiorari, supersedeas, 
habeas corpus, mandate, writ of error, and for any other original 
writ, and noting return of the same . . . . . . . . 100 


3. Issuing order of sale, per folio of 100 words . . . 15 
4. Entering appearance of either party, Pesos or by attorney, 
charged but once . . fa oe os 25 
5. For docketing appeals from nee of the A TE E & we 4 25 
6. Docketing each cause, charged but once . . . . .. . 25 
7. Swearing witnesses, each . . . . 2. / ee ee le 10 
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11. 
12. 
13. 
14. 
15. 
16. 
17. 


18. 


19. 


20. 
Rl. 


Ra. 


Tndorsing on sheriff’s deed “presented and entered in book of 


levies,” and certifying the same 


. Entering sheriff’s return in book of levies, a folio : 
. Entering judgment, recognizance, special rule, continuance, dis- 


continuance, retraxit, rule of reference, allowance of writ of 
habeas corpus, confession of judgment, default or consent, rule 
or plea, notice of appeal to supreme court, issue joined, motion, 
non-suit, report of referees, judgment upon any issue of law or 
fact, or on any report of referees, appeals from inferior courts, 
appeals to higher courts, per folio 

Taking affidavit, without seal 

Taking affidavit, with seal 

[Stricken out in enrolled law. | 

Issuing subpoena, one or more names 

Approving bond, including justification 

For certificate and seal i 2 

Entering a declaration of intention to cone a Geen of the 
United States, and for a certified copy of such entry under seal . 

Entering the final admission of an alien to ee and fora 
certified copy thereof under seal . 

Issuing letters of administration, letters testamenty or letters of 
guardianship, and recording the same i tk ee g 

Issuing commission to take disposition Fdépodition| 

Entering probate of will, decree of settlement of estate, aie of 
distribution, order appointing administrator, executor or guar- 
dian, and for entering any other order in probate proceedings, 
per folio : 

Issuing notice of petition To letters of ainina letters of 
guardianship, probate of will, notice of settlement of estate, or 
any other notice of hearing in probate proceedings 


. For making copies of any notice, per folio 
. Issuing warrants to appraise or divide an estate 
. Issuing citation or other original writ in aaa matters not herein 


provided for 


. For filing each paper uued to bë filed in probale proceedings 


(unless otherwise provided for) 


. For examining accounts, counting each two Rules as one yora, 


per folio . 


. Entering any order in probate procedis, oes folio 
. [Stricken out in enrolled law. ] 
. Examining inventory of appraisement or return of sale, per folio . 


FOR SHERIFF. 


. For service of each summons and complaint and return thereon, 


on each defendant, beside mileage 


. For levying each writ of attachment or writ of acuan on al 


or personal property, beside mileage 
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50 
15 


10 
25 
50 
50 
50 
50 
50 
00 


00 
00 


15 


25 
15 
50 
50 
10 
15 
15 


15 


60 
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3. For service of capias ad satisfaciendum upon the body of each 
defendant named in the writ 

4. For each bail bond 

5. Serving writ of possession without the aa of the county, Besides 
_Inileage : 

6. Serving writ of obsession with the aid of the scanty besides 


/ mileage 
7. Executing writ of i ay id euE ie same, besides aare 
8. For copy of any complaint, notice, writ or process necessary to 
complete service, per folio . 
9. For serving each subpoena, on each parson served: besides mileage 

10. For summoning each juror, besides mileage 

11. For serving declaration in ejectment and return, paida mileage 

12. For serving scire facias, for each defendant, besides mileage 

13. For bringing up a person on a writ of habeas corpus, besides mile- 
S90 E e 2 we ey «ee E Ge we Se Oe Oe. 8 

14. For making a deed of land sold on execution, decree or order of 
court, to be paid by grantee 

15. Posting each notice, besides mileage 

16. For each mile necessarily traveled in going to and seoaeaing from 
the place of service in any case . 

17. Percentage on all moneys actually made and jid to the sheriff on 
execution or order of sale, under one thousand dollars, two per 
centum. 

18. Percentage on all sums over one thousand dollars, one per centum. 


FOR CONSTABLES. 
Constables shall be allowed the same fees that are paid to the sheriff 


for a similar service. 
FOR COUNTY AUDITORS. 


1. Filing each paper or instrument . es 

. Recording any paper or instrument, per folio 

3. Indexing each paper or instrument, if more than two names, for 
each name over two 

4. Making certified copies of any paper or ROR besides certificate 
and seal, per folio : : a ee 

. Certificate and seal i 

. Administering an oath or taking afidavit sithout senl 

. Issuing miscellaneous license and entering on record 

. Issuing marriage license, including fee of one dollar for county 

clerk for recording . 

9. Recording plats, five cents per lot aud one eidotlar for Sach acknowl: 
edgment, dedication or description, with a minimum fee of one 
dollar for each plat. 

10. Searching records, per hour 
FOR JURORS. 

1. Each grand and petit juror shall be allowed for each day’s attend- 

ance on a court of record - ta os A Oe OS 


o 


O N DW 
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2. Talesman serving as a petit juror, each trial, when he may be de- 


tained more than one day, per day . .... . . . 100 
3. Every day’s attendance upon a justice of the peace court . . . 2 00 
4. Serving on inquest . . . . . . . . ee eee OR 00 
5. Mileage each way, per mile . . . . a eee 10 
WITNESS. 
1. Witnesses in all of the courts of the state shall receive, besides 
mileage at ten cents per mile each way, for each day’s attendance 2 00 
FOR CORONERS. 
1. For each inquest he may hold, besides mileage . . . . . 10 00 
2. For drawing all necessary writing, per folio . . . . . . 15 
3. Issuing venire . . . .... . .. +. « « « 100 
4. Mileage each way, per mile . . . 10 


5. When performing the duties of the sheriff he shall receive pies same 
fees to which the sheriff is entitled for the same service. 

All officers enumerated in this chapter who are paid a salary in lieu of fees 
shall collect the fees prescribed in this act for the use of the county or state, as 
the case may [be], and shall pay the same into the state or county treasury, 
as the case may be, on the first Monday in each month. [Cf. L. ’54, pp. 368- 
376; L. 61, pp. 34-42; L. ’63, pp. 391-9; L. ’66, pp. 94-99; Cd. ’81, 2086; 


1H. C., § 3017; L. °93, p. 421, § 1.] 


“This act,” of 1893, p. 421. 

See infra $ 1635, E of fees of justices 
of the peace. 

See infra § 5995, compelling attendance of 
witnesses. 

See supra §§ 1596, 1598, collection and dispo- 
sition of fees, 

Under this section prior to amendment a 
sheriff was not entitled to commissions on 
sale of mortgaged premises under decree of 
coreclosure, when the property was bid in 
by plaintiff for amount of mortgage debt, 
and no moneys pass through sheriff's 
hands: State v. Prince, 9 W., 107; State v. 
o OUEN: 9 W., 529; State v. Pugh, 9 W., 


The failure of witnesses to make proof of 
their attendance and mileage before the 
clerk is not a ground of objection to the 
taxation of such costs in civil cases, as 
Laws 1895, p. 15, requiring such proof ap- 
plies t to criminal cases: Kimble v. Kimble, 

A sheriff is not entitled to a commission 
upon the sale of mortgaged premises under 
a decree of foreclosure, where the property 
was bid in by the plaintiff for the amount 
of the mortgage debt. although the otħcer 


2 1609a. 


and the purchaser may have intended that 
a portion of the sum bid should be in pay- 
ment of a commission demanded by the 
officer. Sodeberg v. King Co. 15 W., 194; 
following State v. Prince, 9 W., 108. 

Where the sheriff upon making a fore- 
closure sale has been paid by the bidder, 
who was the plaintiff in the action, a cer- 
tain sum as commission, such sum consti- 
tutes a surplus in the hands of the sheriff, 
which it is his duty to pay over to the judg- 
ment debtor. Id. 

Assumpsit will lie against a county for 
the recovery of sums charged by the sheriff 
as commissions upon foreclosure sales and 
by him mistakenly paid into the treasury, 
when such sums constitute a surplus in his 
hands to which the judgment debtor is en- 
titled. Id. 

Want of privity between the parties is 
no obstacle to an action for money had and 
received. 

A payment by the sheriff into the county 
treasury of a surplus arising from a fore- 
closure sale, made without the knowledge 
or consent of the judgment debtor, cannot 
be considered as a voluntary payment by 
the latter. Id. 


Witnesses and Jurors in Criminal Cases. 


No fees shall be allowed to witnesses in criminal causes unless they shall 
have reported their attendance at the close of each day’s session to the clerk 
in attendance thereon. No allowance of mileage shall be made to a juror or 
witness who has not verified his claim of mileage under oath before the clerk 


of the court on which he is in attendance. 


[L. 95, p. 15, 8$ 1, 2.] 


@ 1610. Fees of Clerk of Superior Court. y 
The fees of clerks of the superior courts specified in section 1609 shall not 
be applicable to civil action and proceedings other than probate causes, but 
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instead thereof the parties to such civil actions and proceedings shall pay to 
the clerk of the superior court of the proper county for the use of the county, 
the sundry clerk’s fees hereinbelow prescribed, and it shall be the duty of 
such clerks to collect such fees, for the use of the county, at or prior to the 
times hereinbelow prescribed for the payment of the same, respectively; that 
is to say:— 
The plaintiff or other party instituting any such action or proceeding 
_ shall pay when the cause is entered in the court, or when the first 
paper on his partis filed therein, a feeof . . . . . . . . $4 00 
The defendant or other adverse party, or any one or more of several 
defendants or other adverse or intervening parties appearing sep- 
arately from the others, shall pay, when his or their appearance is 
entered in the cause, or when the first paper on his or their part is 
filed therein,afeeof . . . . 2 00 
Where no issue of fact is joined in mes cause ania no Wean alier 
than a dismissal or discontinuance without trial of an issue of fact is 
rendered, no further fee need be paid. 
Where, after an issue of fact has been joined, the cause is dismissed or 
discontinued without trial of such issue, the party causing such dis- 
missal or discontinuance to be entered shall pay, at the time of the 
entry thereof, a further fee of . . . . 1 00 
If a judgment other than a dismissal or donne is endend. 
the party obtaining the same shall pay, at the time of the entry 
thereof, a further fee as follows— 
1. Where the judgment is rendered without the taking of proof of any 
fact pleaded, — 
(a) If no adverse party has appeared in the cause . . . . . 2 00 
(b) Or, if an adverse party has appealed [appeared] . . 3 00 
2. Where the judgment is rendered upon proof taken, but oii 
assessment of damages by a jury, and in a case other than for 
foreclosure of a lien or mortgage, or partition of real estate, — 
(a) If no adverse party has appeared in the cause . . . . . 8300 
Re Or, if an adverse party has appeared vä 00 
. Where the judgment is rendered upon an assessment of Jaage by 
a jury, no adverse party having appeared in the cause . . 5 00 
4. Where judgment is rendered after appearance by an adverse pariy 
and a trial by jury, or by the court or a judge, referee or commis- 
sioners thereof, in a cause other than for foreclosure of a lien or 
mortgage, or partition of real estate . . . 6 Ou 
5. Where the judgment is rendered in an action for he fordoni 
of a lien or mortgage or the petition [partition] of real estate, — 
(a) If no adverse party has appeared in the cause . . . . . 600 
(b) Or, if an adverse party has appeared . . . . 8 00 
In addition to the fees prescribed in this section any party ordering a final 
record to be made in a cause, other than probate, affecting the title to real 
estate, or ordering any files or records in a cause to be transcribed and certified 
for the purposes of an appeal, or for any other purpose, shall pay clerk’s fees 
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for such recording or transcribing, when he orders the same done, at the 
rate of fifteen cents for each folio of the matter to be recorded or ten cents for 
each folio of the matter to be transcribed, beside twenty-five cents for any 
certificate required to any such transcript: Provided, That in the case of 
transcripts such party may himself furnish to the clerk a transcript of any 
matter that he may desire to have certified, and in such case the clerk’s fee 
to be paid for comparing the transcript furnished with the original and cer- 
tifying the same shall be one-half of the amount per folio above prescribed, 
beside the full fee above prescribed for the certificate. The fees prescribed 
in this section shall be in full for all services performed by the clerk of the 
superior courts in the progress of civil actions and proceedings other than 
probate causes, from the begining thereof down to and including the entry, 
collection and satisfaction of final judgment therein, and including all pro- 
ceedings in open court, and all entries, filings and recording therein except 
for the recording and transcribing for which special fees are prescribed in this 
section: Provided, That this section shall apply only to actions and proceed- 
ings begun after this act shall take effect. [L. 793, p. 425, § 2.] 

See infra § 5165 et seq., costs and disburse- docket of the county clerk: State v. Gor- 

don, 8 W., 488; 


ments in civil cases. : ; : 
The provisions of this section requiring a And a garnishment proceeding being aux- 


party instituting any action or proceeding iliary to the principal: action does not fall 
to pay a fee of four dollars when the cause within the provision requiring the plantiff 
is entered in the court, etc., has no applica- to pay the clerk’s fee of four dollars for in- 
tion to the filing and entry of a transcript stituting an action: Kelly v. Ryan, 8 W., 
of a justice of the peace in the execution 886. 

31611. Each Officer Must Keep Fee-Book. 

Each of the officers authorized to receive fees under the provisions of 
this act shall keep a fee book, open to public inspection during office hours, 
in which must be entered at once and detailed all fees or compensation of 
whatever nature, kind, or description, collected or chargeable. On the first 
Monday of each and every month, the officer must add up each column in 
his fee book to the first of the month, and set down the totals. On the 
expiration of the term of such officer he must deliver to the county auditor 
all fee books kept by him. [L. ’90, p. 313, § 34; 1 H. C., § 3018. ] 


See note to § 1600. See supra § 1603, posting schedule of fees. 


21612. ‘‘Folio” Defined, and Matters Concerning. 

The term “folio,” when used as a measure for computing fees or com- 
pensation, shall be construed to mean one hundred words, counting every 
two figures necessarily used as a word. Any portion of a folio, when in the 
whole draft or paper there should not be a complete folio, and when there 
shall be an excess over the last folio exceeding a quarter, it shall be computed 
as a folio. The filing of a paper shall be construed to include the certificate 
of the same. [L. 69, p. 373, § 15; Cd. 81, § 2093; 1 H. C., § 3022.] 


? 1613. Mileage in Certain Cases. 

When any sheriff, constable, or coroner serves more than one process 
in the same cause, or on the same person, not requiring more than one jour- 
ney from his office, he shall receive mileage only for the most distant service. 
[L. 69, p. 373, § 16; Cd. *81, § 2094; 1 H. C., § 3023.] 
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31614. Witness Fee Not Allowed to Attorney. 
No attorney in any case shall be allowed any fees as a witness in such 
case. [L. 69, p. 374, § 17; Cd. 81, § 2095; 1 H. C., § 3024. ] 


¢ 1615. Official Oaths to be Administered Without Charge. 
No fees shall be charged by any officer for administering and certifying 
the oath of office. [L. 69, p. 374, § 18; Cd. 781, § 2096; 1 H. C., § 3025. ] 


21415a. Mileage to be Computed From Court House, When. 

Mileage of officers who are required to reside at the county seat shall be 
computed from the court house of the county, and every portion of a mile 
shall be computed as one mile. [L. 69, p. 374, § 19; Cd. 81, § 2097; 1 H. 
C., § 3026.] 

Compere amendment of ’8, p. 156, § 1, void for defective title. 


21616. Pension Papers—Officers Not to Charge Fees in Matters Pertaining to. 

No judge, or clerk of court, county clerk, county auditor, or any other 
county officer, shall be allowed to charge any honorably discharged soldier 
or seaman, or the widow, orphan, or legal representative thereof, any fee 
for administering any oath or giving any official certificate for the procuring 
of any pension, bounty, or back pay, nor for administering any oath or oaths, 
and giving the certificate required upon any voucher for collection of period- 
ical dues from the pension agent, nor any fee for services rendered in per- 
fecting any voucher. [L. 791, p. 28, § 1; 1 H. C., 8 3046. ] 


21617. Requiring or Accepting Such Fees, Punishment for. 

Any such officer who may require and accept fees for such services 
shall be deemed guilty of a misdemeanor, and on conviction thereof shall 
be fined in any sum not less than ten dollars nor more than fifty dollars. [L. 
91, p. 28, § 2; 1 H. C., § 3047.] 

See infra § 7218, extorting illegal fees. 


2 1618. Fees in Special Cases, Allowance of. 

Fach and every officer who shall be called on or required to perform 
service for which no fees or compensation are provided for in this chapter 
shall be allowed fees similar and equal to those allowed him for services 
of the same kind for which allowance is made herein. [L. 754, p. 375, § 4; 
L. ’61, p. 41, § 5; Cd. 81, § 2098; 1 H. C., § 3027.] 


2 1619. Costs of Publication to be Paid in Advance. 

When, by law, any publication is required to be made by an officer of 
any suit, process, notice, order, or other papers, the costs of such publication 
shall, if demanded, be tendered by the party procuring such publication 
before such officer shall be compelled to make publication thereof. [L. ’69, 
p. 373, § 14; Cd. 2092; 1 H. C., § 3021.] 


2 1620. Fees Payable in Advance, When. 
All fees are invariably due in advance where demanded by the officer 
required to perform any official act, and no officer shall be required to per- 
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form any official act unless his fees are paid when he demands the same: 
Provided, This section shall not apply when the officer performs any official 
act for his county or the state. [L. 69, p. 374, § 21; Cd. ’81, § 2099; 1 H. 
C., § 3028. ] 


Under § 516 supra and this section, it is dered him, where he has made no demand 
no defense for the sheriff against an action therefor in advance of service: Haas v. 
for damages for failure to levy an execu- Gaddis, 1 W., 90. 

tion, to allege that his fees were not ten- 


21621. Officers Not to Serve Until Fees are Paid—Liability Afterwards. 
The officers mentioned in this act shall not, in any case except for the 

state or county, perform any official services unless the fees prescribed for 

such service are paid in advance, and on such payment the officer must per- 

form the services required. For every failure or refusal to perform official 

duty when the fees are tendered, the officer is liable on his official bond. [L. 

90, p. 315, § 39; 1 H. C., § 3009. ] 

See notes to § 1600. 


2 1622. Fees of Witness are to be Paid in Advance, When. 

Witnesses in civil cases shall be entitled to receive upon demand their 
fees for one day’s attendance, together with mileage going to the place where 
they are required to attend, if such demand is made to the officer or person 
serving the subpoena at the time of service. [L. ’69, p. 374, § 22; Cd. 781, § 
2100; 1 H. C., § 3029. ] 


See infra § 5995, tender of fees. 


2 1623. Fee-Bills to be Made if Required. 

All officers shall, when requested so to do, make out a bill of their fees 
in every case, and for any services, specifying each particular item thereof, 
and receipt the same when it is paid, which bill of fees shall always be subject 
to examination and correction by the several courts; and any officer who 
refuses or declines to comply with the requirements of this section shall for- 
feit his fees in every case. [L. 54, p. 376, § 6; L. ’61, p. 41, § 3; Cd. ’81, § 
2102; 1 H. C., § 3030.] 


21624. County to Pay Costs, When and When Not. 

Each county shall be liable to pay the per diem and mileage, or other 
compensation in lieu thereof, to jurors of the county attending the district 
court; the fees of the sheriff for maintaining prisoners charged with crimes, 
and his costs in conveying them to and from the district court, as well as 
their board while there; the per diem and mileage, or such other compensa- 
tion as is allowed in lieu thereof, of the sheriff of the county, when in crim- 
inal cases he is required to attend or travel to the superior court out of the 
limits of his own county; the costs in criminal cases taken from the county to 
the district court: Provided, That none shall be so paid by the treasurer 
unless the particular items shall be approved by the judge and certified by 
the clerk under the seal of the court: And provided further, That for the 
time or travel which may be paid by the parties or United States, no payment 
from the county fund shall be allowed, and no officer, juror, or witness shall 
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receive from the county double pay as a per diem for the same time, or as 
traveling expenses or mileage for the same travel, in how many different 
capacities or in however many different causes they may be summoned, noti- 
fied, or called upon to testify or attend in. [Cf. L. 57, p. 22, § 10; L. ’63, p. 
425, § 10; L. 769, p. 420, § 9; Cd. 781, § 2103; 1 H. C., § 3050.] 

See infra § 5182, costs against state or 
county. 

This and the next following section are 


for the most part incompatible with the or- 
ganization of the courts under the state 


constitution. There being a doubt as to 
what portions thereof survive. they are 
Evon in full as they appeared in the code 
of 1881. 


21625. Mileage of Jurors, etc., Clerk to Certify Amount, etc. 


Whenever a juror, witness, or officer is required to attend a court, or 
travel on official business out of the limits of his own county, and entitled to 
mileage, in lieu thereof he may at his option receive his actual and necessary 
traveling expenses by the usually traveled route in going to and returning 
from the place where the court is held, or where the business is discharged. 
At the close of each term of the district court the clerk shall ascertain the 
amount due each juror for his mileage and per diem; and he shall also certify 
the amount of fees that may be due to the sheriff of any other county than 
that in which the court is held, who may have attended the term, having a 
prisoner in custody charged with or convicted of a crime, or for the purpose of 
conveying such prisoner to or from the county, which, when approved by the 
court or judge, shall be a charge upon the county to which the prisoner 
belongs; and he shall also certify the amount which may be due witnesses 
attending from another county in a criminal case for their fees, which, when 
approved by the court or judge, shall be a charge upon the county to which 
the case belongs. [Cf. L. ’63, p. 424, §§ 6, 8; L. ’69, p. 419, § 7; Cd. ’81, § 
2109; 1 H. C., § 3049. ] 


See note to the last section. 

See supra § 169a, requisites for allowance 
of juror and witness fees. 

Under § 472 supra it is the duty of the 
prosecuting attorney to carefully tax all 
cost bills in criminal cases, and take care 
that no useless witness fees are taxed as 
part of such costs: State v. Grimes, 7 W., 
445, 449. 

Each juror is entitled to receive from the 
clerk, at the close of his term of service, a 
certificate of the amount of his per diem 
and mileage, without regard to the cases he 
has been called to sit in, whether civil or 
criminal: Id. 448. 

The judge does not pass upon jurors cer- 
tificates: : 

Under this section the court acts judi- 
cially and not ministerially in passing upon 
the cost bills; and, when it has approved a 


bill with fees for certain witnesses stricken 
out, mandamus will not lie at the suit of 
such witnesses to compel the court to allow 
them: State v. Grimes, 13 W. 485; citing 
State v. Grimes, supra. 

It is improper for a prosecuting attorney 
to strike the names of witnesses from a 
cost bill filed in the cause, but the proper 
procedure is to submit a report specifying 
the items which, in his opinion, should be 
allowed or disallowed: Id. 

Witnesses are allowed fees and mileage in 
criminal cases, which must be included in 
the cost bill, certified by the clerk and ap- 
proved by the judge: State v. Grimes, 7 
W., 445, 448-9. 

A witness who attends and testifies upon 
request, without the service of a subpoena 
upon him, is entitled to compensation: 
Christensen v. Union Trunk Line, 6 W., 75. 


3 1627. Costs—How Taxed Where Complaint Unfounded or Malicious. 
When any person shall be brought before a court, justice of the peace, 


or other committing magistrate of any county, city, or town in this state, 
having jurisdiction of the alleged offense, charged with the commission of a 
crime or misdemeanor, and such complaint upon examination shall appear 
to be unfounded, no costs shall be payable by such acquitted party, but the 
same shall be chargeable to the county, city, or town for or in which the said 
complaint is triable; but if the court, justice of the peace, or other magistrate 
trying said charge shall decide the complaint was frivolous or malicious, 
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the judgment or verdict shall also designate who is the complainant, and 
may adjudge that said complainant pay the costs. In such cases a judgment 
shall thereupon be entered for the costs against said complainant, who shall 
stand committed until such costs be paid or discharged by due process of law. 
[L. 769, p. 418, § 1; Cd. 781, § 2103; 1 H. C., § 3050. ] 


See infra §§ 6686, 6700, costs against com- 
plainant when. 

Quere: Is provision relative to commit- 
ment until costs paid constitutional? See 
Const., Art. I., § 17. 

The superior court has no authority, upon 
acquittal of a defendant in a criminal case, 
to enter a judgment for costs against the 
complaining witness, although the court 
may find that the complaint is frivolous and 


without probable cause: Town of Ilwaco v. 
Miller, 8 449; In re Permstick, 3 W., 
28 Am. St. Rep., 80. 


A jury ina criminal case has no author- 


ity, on the acquittal of the defendant, to 
find that the complaint was malicious and 
without probable cause, and a judgment on 
such verdict, that complaining witness pay 
the costs of the trial and stand committed 
to the county jail until payment, is void: 3 
W., 672; 28 Am. St. Rep., 80. 

e provisions of this section and $§8§ 6656, 
6700 infra, authorizing the taxing of costs 
against complaining witness, apply only to 
cases of examinations before magistrates, 
and to complaints submitted to grand juries 
for investigation: Town of Ilwaco v. Miller, 
supra, 449-450. 


21628. Enforcing Costs Against Complaint. 

When a grand jury, upon a complaint submitted to them for investiga- 
tion, fail to find a bill of indictment for an offense against the laws of the 
etate, they shall also inquire whether the complaint is frivolous or malicious, 
and decide whether the county or complainant shall pay the costs, and make 
return of their finding in open court. Any complainant adjudged by said 
grand jury as liable for the costs shall forthwith be brought into court, and 
sentenced to pay the same or stand committed until such judgment is satisfied 
or complied with. [L. ’69, p. 418, § 2; Cd. 81, § 2104; 1 H. C., § 3051.] 


See notes to last section. See infra § 6826. 


21629. Jury Fee to be Taxed to Defendant, When. 

Every person convicted of a crime, or held to bail to keep the peace, shall 
be liable to all the costs of the proceedings against him, including, when tried 
by a jury in the superior court, twelve dollars for a jury fee, and when tried 
by a jury before a committing magistrate, six dollars for jury fee, for which 
judgment shall be rendered and collection had as in cases of fines. The jury 
fee, when collected for a case tried by the superior court, shall be paid to 
the clerk, to be by him applied as the jury fee in civil cases is applied. [L. 
69, p. 418, § 3; Cd. 781, § 2105; 1 H. C., § 3052.] 


See infra § 6989. 

This section provides that on conviction 
the defendant shall be liable to pay the 
costs in all cases: Foster v. Ty., 1 W., 411, 
414. 


with a jury fee of twelve dollars, which 
goes into the coe On against him: State v. 
Grimes, 7 W., 

The last part at ‘hie section appears to be 
obsolete. 


A prisoner, when convicted, is chargeable 


3 1630. Cost Bills, How Made and Certified. 

In all convictions for felony, whether capital or punishable by imprison- 
ment in the penitentiary, the clerk of the superior court shall forthwith, after 
sentence, tax the costs in the case. The cost bill shall be made out in tripli- 
cate, and be examined by the prosecuting attorney of the county in which the 
trial was had. After which the judge of the superior court shall allow and 
approve such bill or so much thereof as is allowable by law. The clerk of 
the superior court shall thereupon, under his hand, and under the seal of 
the court, certify said triplicate cost bills, and shall file one with the papers 
of the cause, and shall transmit one to the state auditor and one to the county 
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auditor of the county in which said felony was committed. [Cd. ’81, § 2106; 


L. 783, p. 35, § 1; 2 H. C., § 1382a.] 


See notes to §§ 1625, 1627, 1629 supra. 

See infra § 5182, costs against state or 
county. 

See infra § 6686, costs against complaining 
witness. 

Bee infra § 6700, costs against complainant 
when. 

The state is not ltable to the county in 
convictions for a felony for such costs as 
clerk’s and sheriff’s fees, fees and mileage 
of jurors, stenographers’ charges, and ex- 
penses incurred for plat of scene of crime, 
nor fees of defendant’s witnesses in the pre- 
ee examination: State v. Grimes, 7 

But the state is liable for defendant’s wit- 
nesses appearing and testifying at the trial, 
when the cost bill has been properly certi- 
fied and approved: Id. 

A person convicted of murder is entitled, 
on appeal, to a transcript of the record at 
the expense of the public, on showing in- 
ability to pay the clerk’s fees therefor: 


State v. Fenimore, 2 W., 370. 

The constitutional provision (Art. I., § 22) 
relieving an accused person from advancing 
fees before tinal judgment, has reference 
only to the ‘‘final judgment” in the trial 
court: Stowe v. State, 2 W., 124; citing State 
v. Fenimore, 2 W., 371. 

County commissioners cannot be com- 
pelled, for the benefit of the accused, in a 
criminal prosecution, to pay for a copy of 
a stenographer’s report of the trial: Id. 

In contempt proceedings, brought on rela- 
tion of private parties the discharge of the 
defendant will throw the costs on the 
county, as in criminal cases: State v. Mil- 
ligan, 4 W., 29. 

Where the only error committed by a 
magistrate in a criminal trial was in taxing 
costs under a law which had been repealed, 
the superior court should, in reviewing said 
action in certiorari, re-tax the costs and 
aie the judgment: State v. White, 8 W., 


21681. Payment of Amount Stated in Cost Bill. 
Upon the receipt of the cost bill as provided for in the last preceding 


section, the county auditor shall draw warrants for the amounts due each 
person, as certified in said cost bill, which warrants shall be paid as other 
county warrants are paid. On receipt of thé certified copy of said cost bill, 
the state auditor shall examine and audit said bill and allow the same or so 
much thereof as may be allowable against the state, and shall credit the 
amount so allowed to the county from whence the bill came as so much state 
tax paid. The state auditor shall immediately notify the state treasurer and 
county auditor, each of whom shall credit and charge accordingly. [Cd. 781, 
§ 2107; L. ’83, p. 35, § 1; 1 H. C., § 3053.] 


@ 1632. Costs and Other Moneys Collected Belong to County. 

All costs collected against any person convicted of crime or misde- 
meanor, and all sums collected on recognizances of persons accused, or of 
witnesses in criminal cases for fines and forfeitures shall belong to the county 
from which the case came. [L. ’63, p. 425, § 12; L. 69, p. 421, § 11; Cd. 
81, § 2112; 1 H. C., § 3054.] 


See § 6977 supra and notes. 


2 1633. County Must Furnish Court House and Incidental Expenses. 


The county in which the court is held shall furnish the court house, a 
jail or suitable place for confining prisoners, books for record, stationery, 
lights, wood, attendance, and other incidental expenses of the court house 
and court. [L. ’63, p. 425, § 11; L. ’69, p. 421, § 10; Cd. ’81, § 2111; 1 H. 
C., § 3055a. ] 


See supra §§ 343, 34, offices for county officers. 
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CHAPTER III. 
OF FEES AND COMPENSATION OF JUSTICES OF THE PEACE. 


216385. Schedule of Justice Fees. 
The fees and compensation of justices of the peace shall be as follows, 
to wit:— 


For docketing each cause, to be charged but once . . . . . . $0 25 
For issuing notice. . . ee. a. oe oe oh. we, OE Ge oe 25 
For issuing warrant in aa cases . . So oe 4 50 
For taking recognizance of bail, including justification S O & 2 r5 
For committing to jail . . . . ee y <.. 2) 
For issuing subpoena, with any imber of names . . eS og 25 
For entering judgment on trial, by confession or by default 2 4 25 


For each folio of certified copy of proceeding of any kind beiei a 
justice of the peace, or of papers filed therein, including certificate 10 


For issuing any writ or venire :. . se a a. an S 25 
For taking affidavits or aclnowledewients, sich s Hs ke ke 25 
For attending with clerk of aes commissioners at the opening of 

polls, per diem . . . oa ae oa e 00 
For filing each paper in a cause, other man edib A E 05 
For approving a bond, including justification . . 50 
For administering an oath, except in a judicial roced betors nie 

justice . . E wi me ge g d & As # 15 
For taking depositions for eich folio 8 a ae 10 
For solemnization of marriage and making return thereof . © >. « 5 00 


For each continuance or adjournment granted by consent or on motion 
of either party «- « eo e 4, wo e & % & « % « « 26 
For trial of each cause . . . . . . . aa‘ a‘ sa‘ 1100 
? 
[L. 793, p. 143, § 1.] 
The constitutional prohibition against di- tices and constables may be reduced by a 
minishing the compensation of any public law passed subsequently to their election 
officer during his term of office does not ap- one qualification: State v. Grimes, 7 W., 


ply to officers who receive fees for specific 
services, and accordingly the fees of jus- 


2 1636. Fees Where Justice Receives Salary. 

In any civil action commenced before or transferred to a justice of the 
peace receiving a salary, the plaintiff may, at the time of such commencement 
or transfer, pay to such justice the sum of two dollars, which sum shall be 
all the fees and charges which any party to such action shall be compelled to 
pay to such justice up to and including the rendition of judgment in such 
action, unless process in replevin, attachment or garnishment shall issue 
therein, in which case the party procuring such process may pay to such 
justice the sum of one dollar as full payment for the fees and charges of such 
justice incident to the proceedings under such process; but in case said action 
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is transferred from such justice before final judgment, such justice shall repay 
to any party making such payments any sum in excess of what said party 
would have been compelled to pay by the last section. [L. 93, p. 144, § 2.] 


2 1637. Compensation Limited to Schedule. 


No justice of the peace in any civil action or proceeding shall be entitled 
to or receive any fees or compensations not provided for by this chapter. [L. 
93, p. 144, $ 3.] 


CHAPTER IV. 


OF SALARIES OF JUSTICES AND CONSTABLES IN INCORPORATED 
CITIES AND TOWNS. 


@ 1641. Salaries in Incorporated Cities and Towns. 

The salaries of justices of the peace and constables elected at the general 
election to be held in November, eighteen hundred and nincty-eight, and 
biennially thereafter in cities of more than five thousand inhabitants shall be 
as follows:— 

1. Salaries of justices of the peace, twelve hundred dollars, per annum, 
payable as now provided by law; 

2. Salaries of constables, seven hundred and twenty dollars per annum, 
payable as now provided by law. [L.’97, p. 110, § 2.] 


Compare 1 Hill’s Code, §§ 3083, 3034. 

See Const., Art. IV., § 10, and notes. 

Justices of the peace {n municipal cor- 
porations organized by special charter are 
not included within the provisions of this 
chapter: Rhode v. Seavey, 4 W., 91. 

A justice of the peace who has been desig- 
nated under the charter of a city to act as 
police magistrate therefor can receive only 
such fees as are provided by general stat- 
ute, and a municipal ordinance fixing the 
salary of such police magistrate is void: 
Furth v. McIntosh, 2 W., 18. 


town more than 5,000, the acting justice of 
the peace of one of the cities does not 
thereby become the justice of the peace of 
the consolidated city, and entitled to the 
provis ns of this act: Whiting v. Collier, 


The act embraced in §§ 357, 358 supra does 
not effect a repeal of the act of February 7, 
1891 (embraced in this chapter), since its 
subject {s not embraced in the title of the 
act of March 15, 1893, and would be uncon- 
stitutional so far as effecting that object is 
concerned: Anderson v. Whatcom Co., 15 


Where two cities have been consolidated 
into one, making the population of the new 


2 1642. Fees Which Justices and Constables Shall Charge, Collect, and Pay in. 

The justices of the peace and constables shall charge and collect for the 
use of their respective counties, and pay into the county treasury on the first 
Monday in each month, and on going out of office, all the fees now or here- 
after allowed by law paid or chargeable in all cases, except such fees as are 
a charge against the county or state, and also on the first Monday in each 
month, and on going out of office, the said justices of the peace shall pay into 
the county treasury all moneys they shall have received on account of fines 
collected for violations of any state law. [L. ’91, p. 8, § 3; 1 H. C., § 3035. ] 


4 1643. Fee Books Must be Kept, and How. 

Each of the said justices of the peace and constables shall keep a fee book, 
open to public inspection during office hours, in which must be entered at 
once and in detail all fines and fees or compensation of whatever nature, 
kind, or description collected or chargeable. On the first Monday of each 
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and every month the said justices of the peace and constables must add up 
each column in their fee books to the first of each month and set down the 
totals, and on the expiration of the term of said officer they must deliver to 
the county auditor all fee books kept by them. [L. ’91, p. 8, § 4; 1 H. C., 
§ 3036. ] 


2 1644. Moneys Collected, How Paid in, and to Whom—Affidavits. 

All fees and compensation collected from any source, and all fines col- 
lected for violations of any state law, shall be paid to the county treasurer on 
the first Monday of the following month, and the said justices and constables 
at the same time shall deliver to such treasurer a statement and copy of the 
fee book for the month last past, showing by items the sources from which 
such fees and fines were derived, and shall append thereto an affidavit that 
they have received no other money for fees or fines, not before paid over to 
such treasurer. The treasurer shall file and preserve in his office said state- 
ments and affidavits, and shall issue to said justices and constables one orig- 
inal and one duplicate receipt therefor, and the said justices and constables 
shall preserve one in their offices and file the duplicate with the county 
auditor, whereupon the auditor shall charge the treasurer with the amount 
shown by the receipt. [L. 791, p. 9, § 5; 1 H. C., § 3037.] 


@ 1645. Fees to go Into Salary Fund of County Treasury. 

All fees by this chapter directed to be paid into the county treasury, 
when received shall be put into the salary fund of the county treasury. [L. 
791, p. 9, § 6; 1 H. C., § 3038. ] 


See infra § 1718, county current expense fund created. 


2 1646. Salaries, When to be Paid, and How. 

The salaries of the justices of the peace and constables, provided for in 
this chapter, shall be paid monthly out of the county treasury, and from the 
same funds out of which other salaried county officers are paid, and it shall be 
the duty of the county auditor, on the first Monday of each and every month, 
to draw his warrant upon the county treasurer in favor of each of said justices 
and constables for the amount of salary due him, under the provisions of this 
chapter, for the preceding month: Provided, That the auditor shall not draw 
has warrant for the salary of any such officer for any month until the latter 
first shall have filed his duplicate receipt with the auditor, properly signed 
by the treasurer, showing that he has made the statement and settlement for 
that month as required by this chapter. [L. 91, p. 9, § 7; 1 H. C., § 3039.] 


21647. Justice’s Clerk, When Allowed—Commissioners to Furnish Books, etc. 

The board of county commissioners shall allow each justice in cities of 
the first class, and may allow each justice in cities of the second class, one 
clerk, at such salary as they may designate; said clerk to be paid in the same 
manner and at the same time as the said justices. The board of county 
commissioners may furnish for the use of each of the justices provided for 
in this chapter a suitable office room; and also, they shall furnish to each of 
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the said justices and constables all necessary books, blanks, and stationery for 
conducting the public business of his office; said office room, books, blanks, 
and stationery to be paid for on the warrant of the auditor out of the general 
fund of the county. [L. ’91, p. 10, § 8; 1 H. C., § 3040.] 


@ 1648. Traveling Expenses of Constables to be Paid. 

In addition to the salary provided to be paid to the constables named in 
this chapter, the county commissioners shall pay the actual traveling expenses 
of said constables while on official duties, to be audited by the board of 
county commissioners. [L. 791, p. 10, § 9; 1 H. C., § 3041.] 


@ 1649. Services Not to be Performed Until Fees are Paid. 


Said justices and constables shall not in any case, except for the state or 
county and other cases provided by law, perform any official services unless 
the fees prescribed for such services are paid in advance, and on such pay- 
ment the said justices and constables must perform the services required, and 
ehall give receipts for all fees collected, whenever requested. For every 
failure or refusal to perform official duty when the fees are tendered, said 
Justices and constables shall be liable on their official bonds. [L. 791, p. 10, 
$ 10; 1 H. C., § 3042.] 
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II. Or ASSESSMENT AND COLLECTION OF TAXES IN CITIES 
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III. Or TAXATION AND DISPOSITION oF Funps IN CITIES 
oF Less THAN TWENTY THOUSAND INHABITANTS 1790 


IV. Or ASSESSMENT OF TAXES IN CITIES OF THE THIRD 
AND FOURTH CLASSES . : : 3 ; . 1810 


CHAPTER I. 
OF ASSESSMENT AND COLLECTION OF TAXES. 
ARTICLE 1.—Or LISTING AND ASSESSMENT OF PROPERTY. 


3 1655. Property Subject to Taxation. 

All real and personal property noWv existing, or that shall be here- 
after created or brought into this state, shall be subject to assessment and 
taxation for the support of the state government, and for county, school, 
municipal, or such other purposes as shall be designated by law, upon equal- 
ized valuations thereof, fixed with reference thereto on the first day of March 
at 12 o’clock meridian, in each and every year in which the same shall be 
listed, except such property as shall be expressly exempted therefrom by the 
provisions of law. [Cf. L. 793, p. 323, § 1; L.’97, p. 136, § 1.] 

Compare L. ‘54, pp. 330-338; L. °59, p. 19 See Art. VII., $ 1, of the Const., property 


C orders received in payment of tax- Hable to taxation, exception. 
es); 63, pp. 450-456; L. '64, pp. 31-45; L. 65, Sce Art. VII., § 2, of the Const., uniformity 
pp. 3- i. L. 6, pp. 59- 73: L. 6S, p. &: L. '69, pp. and equality of taxation guaranteed. 


176-197: L. ’ 71, PP. 36-01; L. '75, pp. 59-76; L. '77, See Const., Art. VII., § 3, assessment of 

pp. 134-173; L. ‘79, pp. 3-49; Cd. 'S1, 8$ 2829- corporate property. 

mond; L. ’an, pp. 471-3 and pp. 80-95; L. ’SS, pp. The taxing power is one of the largest of 

ae 2-5; a a ee L. ’91, pp. 280-326; 1 sovereignty and will not be presumed to 
1 8- 
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have been Co en ie Puget Sound A. Co. subject to taxation. The law provides for 
v. Pierce Co., amending assessment rolls so as to embrace 


The territory, in mane land, does not at- omitted property and if the tax officers fail 
tempt to determine in whom the title vests; to do their duty in this respect ne may be 


it leaves such determination to the parties compelled to cischaren T the sam 
nt rested: Id. The act of Mar. 15, 93, Ee aling" dau acts 


d the law taxing “real property” em- and parts of acts, ete.,’ ects laws relat- 
braces every species of title whether incho- ing to state taxation eenerally: but has no 
ate or complete: Id. application to the law of Mar. 9. 93, relating 


The failure of an assessor to assess other to collection of taxes in cities of the first 
lands Hable to taxation does not release ap- class: State v. Carson, 6 W., 250; State v. 
pellant from payment of taxes on its lands, Abrahams, 6 W., 372. 


21656. Realty Defined. 

Real property for the purposes of taxation shall be construed to include 
the land itself, whether laid out in town lots or otherwise, and all buildings, 
structures and improvements, or other fixtures of whatsoever kind, thereon, 
and all rights and privileges thereto belonging, or in anywise appertaining, 
and all quarries and fossils in and under the same, which the law defines, 
or the courts may interpret, declare and hold to be real property under the 
letter, spirit, intent and meaning of the law, for the purposes of taxation. 
[L. 93, p. 323, § 2; L. 97, p. 136, § 2.] 


21657. Personalty Defined. 

Personal property for the purposes of taxation shall be construed to 
embrace and include, without specially defining or enumerating it, all goods, 
chattels, moneys, stocks or estate; all improvements upon lands, the fee of 
which is still vested in the United States, or in the state of Washington, or 
in any railroad company or corporation, and all and singular of whatsoever 
kind, name, nature and description, which the law may define or the courts 
interpret, declare and hold to be personal property, for the purpose of taxa- 
tion, and as being subject to the laws, and under the jurisdiction of the courts 
of this state, whether the same be any marine craft, as ships and vessels, or 
other property holden under the laws and jurisdiction of the courts of this 
state, be the same at home or abroad; all credits, including accounts, notes, 
bonds, certificates of deposit, judgments, choses in action, and all other debts 
of whatsoever kind or nature, due or to become due (whether secured or not 
by mortgage or otherwise): Provided, however, That in making up the 
amount of money or credits which any person is required to list or have 
listed or assessed, he will be entitled to deduct from the gross amount thereof 
all debts in good faith owing by him, but no acknowledgment not founded 
on actual consideration, and no such acknowledgment made for the pur- 
pose of being so deducted shall be considered a debt within the intent of this 
section, but no person will be entitled to any deduction on account of any 
obligation of any kind given to any insurance company for the premiums of 
insurance, nor on account of any unpaid subscription to any institution, so- 
ciety, corporation or company; and no person shall be entitled to any deduc- 
tion on account of any indebtedness contracted for the purchase of United 
States bonds or other non-taxable property: Provided, That credits shall be 
assessed at their true and actual value: Provided further, That mortgages 
and all credits for the purchase of real estate shall not be considered as prop- 
erty for the purposes of this chapter. [L. 793, p. 323, § 3; L. 795, p. 508, § 1; 
IL. 97, p. 136, § 3.] 
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A set of abstract books, although compiled personal property for the purposes of taxa- 
in the form of abbreviations and cipher, so tion shall be construed to include all im- 
as to be intelligible to but few persons, is provements on land, the fee of which is still 
personal property having a money value, vested in the United States or the State of 
and is subject to taxation under the laws of Washington, include improvements. upon 
this state: Booth & Hanford Abst. Co. v. lands, the title to which can never be ac- 
Phelps, 8 W., 549. quired by the parties making the improve- 

The improvements contemplated by this ments: Percival v. Thurston Co., 14 W., 586. 
section prior to amendment, providing that 


21688. Definition of Terms. 

The term “money” or “moneys,” wherever used in this chapter, shall be 
held to mean gold and silver coin, gold and silver certificates, treasury notes, 
United States notes, bank notes, and every deposit which any person owning 
the same or holding in trust, and residing in this state, is entitled to withdraw 
in money. The term “tract” or “lot,” and “piece or parcel of real property,” 
and “piece or parcel of lands,” wherever used in this chapter, shall each be 
held to mean, any contiguous quantity of land in the possession of, owned 
by, or recorded as the property of the same claimant, person or company. 
Every word importing the singular number only may be extended to or 
embrace the plural number, and every word importing the plural: number 
may be applied and limited to the singular number, and every word importing 
the masculine gender only may be extended and applied to females as well 
as males. Whenever the word “oath” is used in this chapter, it may be 
held to mean affirmation, and the word “swear” in this chapter may be held 
to mean affirm. The term “person,” wherever used in this chapter, shall be 
construed to include firm, company, association or corporation. The words 
“county auditor,” when used in this chapter, shall be construed to mean 
register or recorder, whenever it shall be necessary to use the same to the 
proper construction of this chapter. The word “householder” shall be taken 
to mean and include every person, married or single, who resides within the 
state of Washington being the owner or holder of an estate, or having a house 
or place of abode, either as owner or lessee. [L. 793, p. 324, § 4; L. 79%, p. 
138, § 4.] 


4 1659. Exemptions. 
All property described in this section, to the extent herein limited, shall 
be exempt from taxation, that is to say:— 

First: All lands used exclusively for public burying grounds or cemeteries; 
all churches built and supported by donations whose seats are free to all, 
and the grounds whereon such churches are built, not exceeding one hundred 
and twenty feet by two hundred feet in quantity: Provided, That such 
grounds are used wholly for church purposes, and not otherwise. 

Second: All property, whether real or personal, belonging exclusively to 
any school district, county, municipal corporation, the state, or to the United 
States; 

Third: All fire engines and other implements used for the extinguishment 
of fires, with the buildings used exclusively for the safe keeping thereof, and 
for the meeting of fire companies, whether belonging to any town or any fire 
company organized therein; 

Fourth: All free public libraries, orphanages, orphan asylums, institutions 
for the reformation of fallen women, homes for the aged and infirm, and 
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hospitals for the care of the sick, when such institutions are supported in 
whole or in part by public donations or private charity, and all of the income 
and profits of such institutions are devoted, after paying the expenses thereof, 
to the purposes of such institutions; and the grounds, wherever such libraries, 
orphanages, institutions, homes and hospitals are built, when used exclusively 
and not otherwise for the purposes in this subdivision enumerated. In order 
to determine whether such libraries, orphanages, institutions, homes and hos- 
pitals are exempt from taxes, within the true intent of this chapter, the state 
board of health, the county and city authorities of the county and city 
wherein such institutions are respectively situated, shall have access to the 
books of said institutions, and the institution claiming exemption shall pro- 
vide by its articles of incorporation that the mayor of the city and the chair- 
man of the board of county commissioners wherein such institution is located, 
shall be ex officio trustees thereof, and shall be notified of each and every 
meeting thereof, and shall have the same powers as a trustee of such institu- 
tion. And the superintendent or manager of the library, orphanage, institu- 
tion, home or hospital claiming exemption from taxation under this chapter, 
shall make oath before the assessor that all of the income and receipts thereof, 
including donations to it, have been applied to the actual expenses of main- 
taining it, and to no other purposes. He shall also, under oath, make an 
annual report to the state board of health of its receipts and disbursements, 
specifying in detail the sources from which the receipts have been derived, 
and the objects to which disbursements have beeen applied, and shall further 
furnish, in the said report, full and complete vital statistics for the use and 
information of the state board of health, who may publish the same in its 
annual report. 

Fifth: All fruit trees, except nursery stock, for four years after being 
transplanted from the nursery into the orchard; 


Sixth: The personal property of each person liable to assessment and taxa- 
tion under the provisions of this chapter, of which such individual is the 
actual and bona fide owner, to an amount not exceeding five hundred dollars: 
Provided, That each person shall list all of his personal property for taxation 
and the county assessor shall deduct the amount of the exemption authorized 
by this section from the total amount of this assessment and assess the re- 
mainder. And the assessor shall notify such person at the time that he is 
entitled to deduct the amount of his exemption therefrom; and the amount 
of said exemption shall there and then be entered upon such detail list; 


Seventh: All ships, vessels and boats in actual construction and all mate- 
rials specially designed and set apart for the construction of any such ship, 
vessel or boat in process of building within this state shall be exempt from 
taxation; 

Eighth: The improvements in and upon land of each person liable to 
assessment and taxation under the provisions of this chapter, of which such 
individual is the actual and bona fide owner, to an amount not exceeding five 
hundred dollars: Provided, That each person shall list all of his improve- 
ments for taxation and the county assessor shall deduct the amount of the 
exemption authorized by this section from the total amount of the assess- 
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inent and assess the remainder. [L. 793, p. 325, § 5; L. 795, p. 509, § 2; L. 


97, p. 138, § 5.] 


Subdivisions 5, 6, 7 and 8 of this section 
have been held to be in conflict with Art. 
VII. of the constitution in a recent decision 
of the supreme court, State v. Daniel, de- 
cided May 2, ’97, not yet reported. 

Statutes exempting persons or property 
from taxation are to be strictly construed; 
and exemptions are not to be extended by 
judicial construction to property other than 
that expressly designated by law: Thurston 
Co. v. Sisters of Charity, 14 W., 264. 


The word ‘hospitals’ in 1 Hill’s Code, § 
1022, exempting hospitals from taxation. 
means only the buildings used and occupied 
as such and not the ground attached thereto 
and necessary for the proper occupancy 
thereof, especially in view of the fact that 
as to state and county institutions exempt 
therein, both buildings and the grounds at- 
tached are specially mentioned as subjects 
of exemption: Thurston Co. v. Sisters of 
Charity, 14 W., 264. 


2 1660. Realty Listed Biennially—Personalty Annually. 

All real property in this state subject to taxation shall be listed and as- 
sessed under the provisions of this chapter in the year nineteen hundred and 
biennially thereafter on every even numbered year, with reference to its value 
on the first day of March preceding the assessment. All personal property in 
this state subject to taxation shall be listed and assessed every year with 
reference to its value on the first day of March preceding the assessment: 
Provided, That the assessed value of all real property in this state as fixed 
by the assessment of eighteen hundred and ninety-seven shall be the assessed 
value until the year nineteen hundred: Provided further, That real estate 
becoming subject to taxation since the last assessment, and improvements 
upon real estate made since the last assessment, shall be assessed and included 
in the assessment list and tax roll in every odd numbered year: And provided 
further, That the destruction or removal of improvements since the last 
preceding assessment shall be duly noted by the county assessor, and the 
assessment and tax rolls herein provided made to conform to such changes: 
Provided further, That all real estate subject to taxation shall be listed by 
the assessor each year in the detailed and assessment list, and in each odd 
numbered year the valuation of each tract for taxation shall be the same as 
the valuation thereof as equalized by the county board of equalization in the 
preceding year. [L. 93, p. 326, § 6; L. 95, p.501, § 3; L. ’97, p. 140, $ 6.] 


4 1661. Assessment in Case of Change of Residence. 


The owner of personal property removing from one county to another | 
between the first day of March and the first day of July shall be assessed in 
either in which he is first called upon by the assessor. The owner of personal 
property moving into this state from another state between the first day of 
March and the first day of July shall list the property owned by him on the 
first day of March of such year in the county in which he resides: Provided, 
That if such person has been assessed and can make it appear to the assessor 
that he is held for the tax of the current year on the property in another state 
or county, he shall not be again assessed for such year. [L. ’93, p. 326, $ 7; 
L. 97, p. 141, $ 7.] 


21662. Animals Grazing, How Assessed. 


When any cattle, horses, sheep or goats are driven into any county of 
this state for the purpose of grazing therein at any time after the first Monday 
in April in any year, they shall be liable to be assessed for all taxes leviable in 
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that county for that year, the same as if they had been in the county at the 
time of the annual assessment, and it shall be the duty of the assessor in any 
county in which any of said stock are driven, to assess the same, and the 
taxes on said stock shall become due upon the assessment of the same, and 
the sheriff shall collect said taxes at once in the manner prescribed by law 
for the collection of delinquent taxes: Provided, That such stock has not 
been assessed in some other county in this state for that year. [L. ’95, p. 
105, § 1.] 


2? 1663. Payment in Another State, Effect of. 


The payment of taxes in any other state or territory, or the proof that 
said stock has been assessed for that year in any other state or territory, shall 
In no way exempt said stock from the operation of the last preceding section. 
[L. 795, p. 106, § 2.] 


See § 1661 supra, a later enactment. 


¢ 1664. Manner of Listing Personalty. 
Personal property shall be listed in the manner following:— 

First: Every person of full age and sound mind, being a resident of this 
etate, shall list all his moneys, notes, accounts, bonds or stock, shares of stock 
of joint stock or other companies (when the property of such company is not 
assessed in the state), franchises, royalties and other personal property; 

Second: He shall also list separately, and in the name of his principal, all 
moneys deposited subject to his order; 

Third: The property of a minor child shall be listed by his guardian or by 
the person having such property in charge; 

Fourth: The property of an idiot or lunatic, by the person having charge 
of such property; 

Fifth: The property of a person for whose benefit it is held in trust by the 
trustee of the estate of the deceased person, or by the executor or adminis- 
trator; | 

Sixth: The property of corporations whose assets are in the hands of re- 
ceivers, by such receivers or their agents; 

Seventh: The property of a body politic or corporate, by the president or 
proper agent or officer thereof; 

Eighth: The property of a firm or company, by a partner or agent thereof; 

Ninth: Money and property in litigation, in possession of any county 
officer, must be assessed to the custodian thereof, and the taxes thereon paid 
by the custodian thereof under the direction of the court. [L. 793, p. 327, 
§ 8; L. 797, p. 141, § 8.] 


The assessment of the capital stock of a 
national bank, made to the bank in solido 
is valid, and the collection of the tax will 
not be enjoined on the ground that the 
moneyed capital thereof is unjustly discrim- 
inated against, nor is the non-taxation of 
“credits” ground for such injunction: Na- 
tional Bk. v. Chehalis Co., 6 W., 64. 

Complaint in an action to restrain collec- 
tion of tax against a national bank, on 
ground of inequality and unjust discrimina- 


tion, held bad: National Bank v. King Co., 
9 W., 607; citing National Bank v. Chehalis 
Co., 6 W., &. 

The absence of state legislation empower- 
ing some taxing officer to make demand 
upon national bank officers for list of shares 
and shareholders does not render § 3210, U. 
Rev. Stat., inoperative: Paul v. McGraw, 
fa? 296; affirmed in Paul v. Chapin, 3 W., 
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@ 1665. Place Where to be Listed. 


Personal property, except such as is required in this chapter to be listed 
and assessed otherwise, shall be listed and assessed in the county where the 
owner or agent resides. If there be no principal office or place of business 
in this state, then at the place in this state where any such corporation or 
person transacts business. The personal property pertaining to the business 
of a merchant or of a manufacturer shall be listed in the town or place where 
his business is carried on. [L. ’93, p. 327, § 9; L. 97, p. 141, § 9.] 


¢ 1666. Property of Common Carriers, Where Assessed. 

The personal property of express, transportation and stage companies 
shall be listed and assessed in the county where the same is usually kept. 
All vessels of every class which are by law required to be registered, licensed 
or enrolled, must be assessed and the taxes thereon paid only in the county 
where the owner, or managing owner or agent thereof resides: Provided, 
That such interest shall be taxed but once. Vessels registered, licensed or 
enrolled out of, and plying in whole or in part in, the waters of this state, 
the owners, managing owners or agents of which reside in this state, must 
be assessed in this state, and in the county in which the owners, managing 
owners or agents reside, to the value of the respective share or shares owned 
by said person or persons. All boats and small craft not required to be regis- 
tered must be assessed in the county where the same are kept. [L. 793, P. 327, 
§ 10; L. >97, p. 142, § 10.] 


2 1667. Personalty of Gas, etc., Companies, Where Assessed. 

The personal property of gas, electric and water companies shall be listed 
and assessed in the town or city where the same is located. Gas and water 
mains and pipes laid in roads, streets or alleys, shall be held to be personal 
property. [L. 793, p. 328, § 11; L. 797, p. 142, § 11.] 


2 1668. Street Railroad, etc., Where Assessed. 

The personal property of street railroad, plank road, gravel road, turn- 
pike or bridge companies, shall be listed and assessed in the county, town or 
city where the same is located, and the track, road or bridge shall be held 
to be personal property. [L. 793, p. 328, § 12; L.’9%, p. 142, § 12.] 


2 1669. Personalty of Owner Not Residing on Farm, Where Assessed. 
When the owner of live stock or other personal property connected with 
a farm does not reside thereon, the property shall be listed and assessed in 
the county or place where the farm is situated; if not listed in said county, 
then to be taxed where found. [L. 93, p. 328, § 13; L. 97, p. 142, § 13.] 


21670. Question of Place, How Determined. 

In all questions that may arise under this chapter as to the proper place 
to list personal property, or where the same cannot be listed as stated in this 
chapter, if between several places in the same county, the place for listing 
and assessing shall be determined and fixed by the county board; and when 
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between different counties, or places in different counties, by the auditor of 
state; and when fixed in either case shall be as binding as if fixed by this 
chapter. [L. 93, p. 328, § 14; L. 797, p. 142, § 14.] 


@ 1671. List of Personalty to be Made Under Oath. 


Every person required by this chapter to list property shall make out and 
deliver to the assessor, when required, a statement, verified by his oath, of all 
the personal property in his possession or under his control, and which, by 
the provisions of this chapter, he is required to list for taxation, either as 
owner or holder thereof, or as guardian, parent, husband, trustee, executor, 
administrator, receiver, accounting officer, partner, agent or factor; no per- 
son shall be required to list for taxation in his statement to the assessor any 
share or portion of the capital stock, or of any of the property of any com- 
pany, association or corporation, which such person may hold in whole or in 
part, where such company, being required so to do, has listed for assessment 
and taxation its capital stock and property with the auditor of state, or as 
otherwise required under the laws of this state. [L. 93, p. 328, § 15; L. ’97, 
p. 143, § 15.] 


@ 1672. Forms for Listing. 

The auditor of state shall prepare and furnish county auditors with 
suitable blank forms of detail and assessment lists or schedules, to be paid for 
by the county at their cost to the state, to be used by the assessors for the 
listing and assessment and equalization of property, and upon which shall be 
entered by the assessor, or by the owner or holder, the agent or attorney, the 
partner, trustee, assignee, receiver, guardian, executor or administrator, or 
by the president, secretary or principal accounting officer of any company or 
corporation, a full, true and accurate statement or listing of all property, 
real and personal, as being owned, held or controlled as aforesaid, and as in 
such detail list directed, with any and all other property that may not 
be specified therein, if any such there be, that may be liable to assessment and 
taxation, and including all property that may or shall be deducted therefrom 
under exemptions. Such listing shall be verified under the oath of the owner 
or holder of any such listed property, or by the duly authorized agent making 
the same, and the true and fair value of such property having been deter- 
mined and fixed by the assessor, such valuation shall be entered opposite 
each and every item as therein listed and verified, but to which detail and 
assessment list may and shall be added by the auditor, assessor or his deputy, 
any and all other taxable property that may at any time be hereafter created 
or discovered, not at present appearing therein, so that no property shall 
escape assessment and taxation. Said detail list shall be substantially in the 
following form:— | 


DETAIL LIST AND ASSESSMENT OF REAL PROPERTY OF ...... , OF esse 
COUNTY, WASHINGTON, 189.. 
Resident road district ....... Resident schoo] district ....... Charac- 


ter or designation of property. Description of lands and town property. 
(In describing lands state whether they are farming, grazing, mineral or 
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timber lands; also, if city or town property, give the name of the town and 
plat, or addition, and give accurate description of all other designated real 
estate under this head.) Town or city property. No. lot. No. block. No. of 
section. No. of township. No. of range. No. of acres in each'tract or parcel 
except lots. No. of acres in each tract or parcel improved. Property, road 
district. Property, school district. Full cash value of each tract, parcel, lot 
or block of land assessed. Full cash value of improvements on each tract, 
lot or parcel of land assessed. Full cash value of all real property assessed. 
Road poll. Bridge. Equalized value by county board. Consolidated tax. 
Special school tax. Special road tax. Municipal tax. Total tax. 


RECAPITULATION. 


Farm lands, unimproved (acres), ..... Grazing lands (acres), ..... Tim- 
ber lands (acres), ..... Mineral lands (acres), ..... Improved lands (acres), 
..... Total acreage, ..... Aggregate assessed value of real property, $..... 
Aggregate assessed value of personal property, $..... Total valuation of all 
property assessed, $..... Total road poll tax, $..... 


DETAIL LIST OF PERSONAL PROPERTY. 


A schedule of the numbers and amounts of all personal property in the 
possession or under control of ......, belonging to ......, on the first day 
of March, 189. ., listed by ......, of the town of ......, county of ......, 
and state of Washington, as required by the general revenue law now in force 
in this state. Residence No. .... street; school district No. ....; road 
district No. ..... (If residing in town or city, give name and number of 
street.) 


“ON 


ITEMS OF PROPERTY. 


UOPMBNI[eA 
& JOSSOSSY 
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3. Mules and asses Of all AWed...... cece cece cece cece cece nee e ent eeeeeseeceeeseecees 
4. Sheep of all BS ise oe hak 5a eh aio WO Oa eck ON LGR oA Ra aes we dake 
5: Högs OF all AR CB iccloncetannaiwsisiee pees eae ue ic deus RENEA E web wee seesaw 
6. Wagons and carriages of whatever Kind... 20.1... ccc ccc cece cece neces eeeesensees 
p Sewing and knitting machineS.........ccc cc cece ccc cceccccccccccvccecccecsctecsevecs 
9 
10 


eoeeloeeroone 
peeeleseecoe 
eaoeatloneson 


-Watches and -ClOCK Siviry vals odaerctis ed ik he RARELY Ga5 oes 4d bu AAS wes ei a a ea a a a aat Citas 
«< Melodeons and Organ.. csssssssessrvreei oan wikia wwe ed Kanes Meese pe eae eds been be oees aed ee eae 
te (PAAR OLORUGS, sisese seein yikes ce ans tas oes saw ewe cate E ieee Gus a aa eases a | ee oe areas 
11. Household and office furniture, full Value .......sesessssossssossssososeseesoseseosoes|oessoo 
12. Agricultural tools, implements, machinery ....... cece cc eer eevee eccrceccccsscvesscceclecsees 
13. Gold and silver plate and plated Ware@.......... cece ccc cece reer cc cen cccncns ossececeoo 
14. Diamonds and jewelry and fire arMS.........s.s.e cece ccc e cece eee eceereseees sesosocese 
15. Röyalties and patent TIP tei eos See ek cee Pek C4 eda eee Meee OSes en ew NE eee 
16. Steamboats, sailing vessels, wharf boats, barges, etC. ......c cece cece cece ceceeceees 
17. Goods and merchandise, lumber, saw-logs, wood, coal, wool, hides, etc........... 
18. Manufacturers’ materials and manufactured articles ........ 0. ccc cee eee cece neces 
19. Manufacturers’ tools, implements and machinery, including engines and boilers 
20. Moneys of banks (whose capital is not represented by shares of stock), bank- 
ers. brokers or stock JODDEPS. cicoss sow ci eee 6440 bes oO EWA be Oa e RS see wR pwn Seis 
21. Credits of banks (whose capital is not represented by shares of stock), bank- 
ers, brokers or stock jobberS........sessnsssssno GAS ha SSeS eed ees OER Bae ee eas 
22. Moneys other than of banks, bankers, brokers or stock jobbers, gold dust or 
bullion on hand OF deposit.......essscesesessseso ccdse shee ecw ine Wise see ves was dae aes 


ee eeee 
eooeeee 
@oseeene 
eeetene 
soseo 
eseeve 
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23. Bonds and stocks (other than bank stock) ............. CURE Week E E E A CE, ` 
24. Shares of gas, wharf or water stocK.............. sescsosssosesssessssessesse ososoooosojocoooo 
25. Notes, accounts, warrants and other credits ..........cesssesesosessoossseosesococosojoso En 

26. Shares of capital stock of insurance or other companies and associations not 
incorporated by the laws of this state...... E iia N A EEE E A T E AS 

27. Stock and furniture of sample rooms, saloons and eating houses, including 
billiard, bagatelle and similar tables........... cccsecccees cessas Sousse teta Sede P ETT 
28. Hay, wheat, oats, corn, barley or other farm Products .......ssesceoseccooseoseose]oososo 

29. The value of all elevators, warehouses and improvements on lands, the title of 
which is vested in any railroad COMPANY ......csccccsccccavcccccscccccccsecscccceslecceee 

30. ane value of all improvements on lands held under the laws of the United 
BUCS E os oigass. Yuta wate ge E ce esi Gab Oped CAE Wa SNL BON PRETO ELS ASAE OAM Rao Woe ra hee Wan 

31. Shares of stock of insurance or other companies or associations incorporated 
under the laws Of this state.............sossesse sesssessosesossssoosossesee vososesosejoo P 
32. Gas or water mains. Total number of feet and size .........usssssessessossssasocejesesoo 
33. Gas or water pipe other than mains. Total number of feet and average size...|..... ; 

34. Telegraph, telephone and electric light lines as per schedule marked “F” in ad- 
dition to their personal property above listed .....ssssosesoscosseoecososeceossoooso]eooso è 

35. Cable, horse and electric railways as per schedule marked “F” in addition ‘to 
their r porone property above listed............se cesoosocecosesosscssose osseeceosooejeseeoo 

36. The value of all other articles of personal property not included in the pre- 
. ceding Items ies i seawater Gee EET EA tek Ae CRE eae ea eee E GRE E EEE 3 
Total value of all personal property listed by assessor under section 1672..$!..... g 
A EEE ERT E E E A A E EAA T A E EEEE E SCE i T RE 
Total exemptions sarod os aie ab oes Pate wed Mews ea ay cise eee ig Caen Maasai? a eae hs Fre | eee 
Total value of all personal property assessed by assessor under section 1672...... $i 


AFFIDAVIT OF PERSON LISTING THE WITIIIN PROPERTY. 


State of Washington, County of ......, 8S. 

I, ...... .....+.-, do solemnly swear that I am a resident of the county of 
......, that the within and foregoing detail lists contain full and correct 
statements of all property subject to taxation in this county which I or any 
firm of which I am a member, or any corporation, association or company of 
which I am president, cashier, secretary or managing agent, owned, claimed, 
possessed or controlled on the first day of March, 189.., at 12 o’clock me- 
iidian, and which is not already assessed for said year, and that I have not in 
any manner whatever transferred or disposed of any property or placed any 
property out of said county or my possession for the purpose of avoiding any 
assessment upon the same, or of making this statement. 


@eese#e#ee#ee® ln er ES | 


Residence ....... 
Subscribed and sworn to before me this ...... day of ......,18.. 
eseese eose. e County Assessor. 


[L. °93, p. 329, § 16; L. 797, p. 143, $ 16.] 


@ 1673. Assessor May Examine Person Making List Under Oath. 

When the assessor shall be of opinion that the person listing property for 
himself or for any other person, company or corporation, has not made a full, 
fair and complete list of such property, he may examine such person under 
oath in regard to the amount of the property he is required to list, and if such 
person shall refuse to answer under oath, and a full discovery make, the 
assessor may list the property of such person, or his principal, according to 
his best Judgment and information. [L. ’93, p. 332, § 17; L. ’97, p. 146, 
$ 17.] 


g 1674. Merchandise, How Listed. 

Whoever owns, or has in his possession or subject to his control, any 
goods, merchandise, grain or produce of any kind, or other personal property 
within this state, with authority to sell the same, which has been purchased 
either in or out of this state, with a view to being sold at an advanced price cr 
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profit, or which has been consigned to him from any place out of this state for 
the purpose of being sold at any place within the state, shall be held to be a 
merchant, and when he is by this act required to make out and to deliver to 
the assessor a statement of his other personal property, he shall state the 
value of such property pertaining to his business as a merchant. No con- 
signee shall be required to list for taxation the value of any property the 
product of this state, nor the value of any property consigned to him from any 
other place for the sole purpose of being stored or forwarded, if he has no 
interest in such property nor any profit to be derived from its sale. The stock 
of nurserymen, growing or otherwise, shall be listed and assessed as merchan- 
dise. [L. 93, p. 332, § 18; L. 797, p. 146, § 18. ] 


21675. Property of Manufacturers, How Assessed. 

Every person who purchases, receives or holds personal property of any 
description for the purpose of adding to the value thereof by any process of 
manufacturing, refining, rectifying, or by the combination of different ma- 
terials, with a view of making gain or profit by so doing, shall be held to be 
a manufacturer, and he shall, when required to make and deliver to the 
assessor a statement of the amount of his other personal property subject to 
taxation, also include in his statement the value of all articles purchased, 
received or otherwise held for the purpose of being used, in whole or in part, 
in any process or operation of manufacturing, combining, rectifying or re- 
fining. Every person owning a manufacturing establishment of any kind, 
and every manufacturer, shall list, as part of his manufacturer’s stock, the 
value of all engines and machinery of every description used or designed to 
be used in any process of refining or manufacturing, except such fixtures as 
have been considered as part of any parcel of real property, including all 
tools and implements of every kind used or designed to be used for the afore- 
said purpose. [L. 793, p. 332, § 19; L. ’9%, p. 146, § 19.] 


¢ 1676. Corporations to Furnish Sworn Statements. 

The president, secretary or principal accounting officer or agent of any 
company or association, whether incorporated or unincorporated, except as 
otherwise provided for in this chapter, shall make out and deliver to the 
assessor a sworn statement of its property, setting forth particularly,— 

First: The name and location of the company or association; 

Second: The real property of the company or association, and where 
situated; 

Third: The nature and value of its personal property. 

The real and personal property of such company or association shall be 
assessed the same as other real and personal property. In all cases of failure 
or refusal of any person, officer, company or association to make such return 
or statement, it shall be the duty of the assessor to make such return or 
statement from the best information he can obtain. [L. ’93, p. 333, § 20; L. 
97, p. 147, § 20.] 


@ 1677. Bank Stock, Where Listed—Valuation of. 
All the shares of stock in banks, whether of issue or not, existing by 
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authority of the United States or of the state, and located within the state, 
shall be assessed to the owners thereof in the cities or towns where such 
banks are located, and not elsewhere, in the assessment of all-state, county 
and municipal taxes imposed and levied in such place, whether such owner 
is a resident of said city or town or not; all such shares shall be assessed at 
their full and fair value in money on the first day of March in each year, first 
deducting therefrom the proportionate part of the value of the real estate 
belonging to the bank, at the same rate, and no greater, than that at which 
other moneyed capital in the hands of citizens and subject to taxation, is by 
Jaw asesssed. And the persons or corporations who appear from the records 
of the banks to be owners of shares at the close of the business day next pre- 
ceding the first day of March in each year shall be taken and deemed to be 
the owners thereof for the purposes of this section. [L. 93, p. 333, § 21; L. 
97, p. 147, § 21.] 


g 1678. Payment of Tax. 


Every such bank or other corporation shall pay to the collector, or other 
person authorized to collect the taxes of the state, county, city or town in 
which the same is located, at the time in each year when other taxes assessed 
in the said state, county, city or town become due, the amount of the tax so 
assessed in each year upon the shares in such bank or other corporation. If 
such tax is not so paid, the said bank or other corporation shall be liable 
for the same. [L. ’93, p. 334, § 22; L. ’97, p. 148, § 22.] 


21679. Tax a Lien on Stocks, etc.—Foreclosurs, etc. 


The shares of such banks or other corporations shall be subject to the 
tax paid thereon by the corporation or by the officers thereof, and the cor- 
poration and the officers thereof shall have a lien on all the shares in such 
bank or other corporation and on all the rights and property of the share- 
holders in the corporate property for the payment of said taxes, which lien 
may be foreclosed by a similar proceeding as under chattel mortgages, and 
the said tax, with interest thereon at the rate of fifteen per cent per annum 
from the day when the tax became due, together with a reasonable attorney’s 
fee, may be recovered as in a civil action brought by the treasurer of such 
county. [Cf. L. ’93, p. 334, § 23; L. ’97, p. 148, § 23.] 


3 1680. Cashier’s List of Shareholders. 


The cashier of every such bank shall make and deliver to the assessor of 
the county in which such bank is located, on or before the fifteenth day of 
March in each year, a statement verified by the oath of such cashier showing 
the name of each shareholder, with his residence and the number of shares 
belonging to him at the close of the business day next preceding the first day 
of March, as the same then appeared on the books of said bank. If the cashier 
fails to make such statement, said assessor shall forthwith, upon such failure, 
obtain a list of shareholders, with the residence of and number of shares 
belonging to each. [L. ’93, p. 334, § 24; L. ’97, p. 148, § 24.] 
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21681. List of Foreign and Private Banks. 

Foreign banks and private bankers doing business in this state and hav- 
ing no fixed amount of capital paid in and used permanently in the conduct 
of such business shall be assessed on an amount equal to a general average 
of money used as exhibited by daily or monthly balance sheets during the 
year preceding the time of rendering such tax list to the assessor. If such 
bank or banker shall refuse to make such return of capital as above provided, 
then the assessor shall proceed to make an arbitrary assessment, which shall 
be as fair and equable as he may be able to make from the best information 
he possesses. [L. 793, p. 334, § 25; L. 797, p. 149, § 25.] 


2 1682. Land Sold by Municipality Listed to Whom. 

Property held under a contract for the purchase thereof, belonging to 
the state, county or municipality, and school and other state lands, shall be 
considered for all purposes of taxation, as the property of the person so hold- 
ing the same. And no deed shall ever be executed until all taxes and munici- 
pal charges are fully paid thereon. [Cf. L. ’93, p. 335, § 26; L. ’97, p. 149, 
§ 26.] 


2 1683. Improvements on Public Lands Listed to Whom. 


The assessor must assess all improvements on public lands as personal 
property until the settler thereon has made final proof. After final proof 
has been made, and a certificate issued therefor, the land itself must be 
assessed, notwithstanding the patent has not been issued. [L. 793, p. 335, 
g 27; L. 797, p. 149, § 27.] | 


2 1684. Return of Sworn Lists by Railway Corporations. 


Every person, company or corporation owning, operating or constructing 
a railroad in this state shall return sworn lists or schedules of the taxable 
property of such railroads as hereinafter provided. Such property shall be 
listed and assessed with reference to the amount, kind and value, on the first 
day of March of the year in which it is listed. [Cf. L. 793, p. 335, § 28; L. 
97, p. 149, § 28.] 

The act of Nov. 28, '83, known as the Co. v. Chilberg, 6 W., 612. 

“gross earnings law.” which exempted rail- Under the “gross earnings law” (L. '38, p. 
road property from taxation and substi- 64) all the property of the railroads was ex- 
tuted a tax upon the gross earnings of the empted, whether used in the operation of 
railroad, was not in conflict with § 1924 of the roads or not: Id. 
the Organic Act, requiring all taxes to be L. ’S, pp. 64-66, tax on gross earnings of 
equal and uniform, and that no distinction railroads, amended by L. ’86. p. 95; repealed 


be made in the assessment between differ- L. ’Ss, p. 191; Cf. L. ’88, p. 220, 
ent Kinds of property: Columbia, etc., Ry. 


? 1685. Contents of Schedule. 

They shall, in the month of March of each year, make out and file with 
the county assessors of the respective counties in which the railroad may 
be located, a statement or schedule showing the property held for right-of- 
way in each county and in each city, town or village in the county through 
or into which the road may run, and describing each tract of land, other than 
a city, town or village lot, through which the road may run, in accordance 
with the United States surveys, where the land is surveyed, giving the width 
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and length of the strip of land held in each tract, and the number of acres 
thereof. They shall also state the value of improvements and stations located 
on the right-of-way. New companies shall make such statement in March 
next after the location of their roads. [Cf. L. 793, p. 335, § 29; L. 797, p. 
149, § 29.] 


? 1686. Right-of-Way, How Assessed. 

All land occupied and claimed exclusively as the right-of-way for rail- 
roads by railroad companies or corporations, with all the tracks and all the 
substructures and superstructures which support the same, must be assessed 
as a whole and as real estate, without separating the same into lands and 
improvements, at a certain sum per mile, which sum, like other lands, shall 
be full cash value thereof, and all such real estate, situated in the state, 
occupied and claimed by any railroad company as such right-of-way, shall be 
deemed to be the property of such company for the purposes of taxation: 
Provided, however, That all lands leased by railroad companies to private 
individuals for warehouse or commercial purposes, and all lands used by 
railroad companies for commercial purposes, shall be assessed as adjoining 
property is assessed, and not as right-of-way. [Cf. L. 793, p. 336, § 30; L. 
‘97, p. 150, § 30.] 


g 1687. Improvements Other Than Track, Personalty. 

All railroad improvements, other than the track, substructures and 
superstructures which support the same, wherever situated, upon the land 
occupied as the right-of-way owned or occupied by any railroad company 
or person, used or occupied as such right-of-way, must be separately assessed 
as personal property. [L. 93, p. 336, § 31; L. ’97, p. 150, § 31.] 


21688. Track, How Assessed. 


The value of the “railroad track” shall be listed and taxed in the several 
counties in the proportion that the length of the main track in such county 
bears to the whole length of the road in the state, except the value of the 
side or second track, and all turnouts, and all station houses, depots, machine 
shops, or other buildings belonging to the road, which shall be taxed in the 
county in which the same are located. [L. ’93, p. 336, § 32; L. ’97, p. 150, 
$ 32.] 


¢ 1689. Rolling Stock Defined—Listing of. 

The movable property belonging to a railroad company shall be held 
to be personal property and denominated, for the purpose of taxation, 
“rolling stock.” Every person, company or corporation owning, constructing 
or operating a railroad in this state shall, in the month of March, annually, 
return a list or schedule to the county assessor of each county wherein they 
hold or own property, which shall contain a correct detailed inventory of the 
rolling stock belonging to such company, and which shall distinctly set forth 
the number of locomotives of all classes, passenger cars of all classes, sleeping 
and dining cars, express cars, baggage cars, house cars, cattle cars, coal cars, 
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platform cars, wrecking cars, pay cars, hand cars and all other kind of cars. 
[Cf. L. 93, p. 336, § 33; L. ’97, p. 150, § 33.] 


21690. Rolling Stock, How Assessed. 

The rolling stock shall be listed and taxed in the several counties in the 
proportion that the length of the main track used or operated in such county 
bears to the whole length of the road used or operated by such person, com- 
pany or corporation, whether owned or leased by him or them in whole or in 
part. Said list or schedule shall set forth the number of miles of main track 
on which said rolling stock is used in the state of Washington, and the num- 
ber of miles of main track on which said rolling stock is used elsewhere. [L. 
93, p. 337, § 34; L. 797, p. 151, § 34.] 


21691. Other Railroad Personalty, How Assessed. 

All tools, machinery and material for repairs, and all other personal 
property of any railroad company, except “rolling stock,” shall be listed and 
assessed as personal property in the county wherever the same may be on 
the first day of March of each year. All the real estate other than that de- 
nominated railroad track and right-of-way, belonging to any railroad, shall 
be listed as lands or lots, as the case may be, in the county where the same are 
located, and shall be assessed with the improvements in the same manner as 
other similar property is assessed. [Cf. L. 793, p. 337, § 35; L. 797, p. 151, 
§ 35. ] 


2 1692. Returns to Assessor. 


The proper officer of each railroad shall return to the assessor of the 
county a copy of the schedule or list of the real estate and of the personal 
property pertaining to the railroad; and such real and personal property 
shall be assessed by the assessor. Such property shall be treated in all re- 
spects, in regard to assessment and equalization, the same as other similar 
property belonging to railroads under the terms “lands,” “lots” and “personal 
property.” [L. 793, p. 337, § 36; L. 97, p. 151, § 36.] 


2 1693. Return to State Auditor of Schedules. 

At the same time that the lists or schedules as hereinbefore required 
to be returned to the county assessor, the person, company or corporation 
running, operating or constructing any railroad in this state shall return to 
the state auditor sworn statements or schedules as follows: 

1. The whole number of miles of railway in the state, and where the line 
is partly out of the state, the whole number of miles without the state and 
the whole number within the state, owned or operated by such corporation, 
person or association; 

2. The value of the roadway, roadbed and rails of the whole railway, and 
the value of the same within the state; 

3. The width of the right-of-way; 

4. The number of each kind of ail rolling stock used by such corporation, 
person or association in operating the entire railway, including the part 
without the state; 
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5. Number, kind and value of rolling stock owned, but used out of the 
state, either upon divisions of road operated by the party making the returns, 
or by and upon other railways. 

Also showing in detail for the year preceding the first of January,— 

1. The gross earnings of the road; 

2. The gross earnings of the road in the state, and where the railway is 
let to other operators, how much was derived by the lessor as rental; 

3. The cost of operating the entire road, exclusive of sinking fund, ex- 
penses of land department, and money paid to the United States; 

4. Net income for such year, and amount of dividend declared: 

. Capital stock authorized; 

. Capital stock paid in; 

. Funded debt; 

. Number of shares authorized; 

9. Number of shares of stock issued; 

10. Any other facts the state board of equalization may require; 

11. A description of the road, giving the point of entrance into and the 
point of exit from each county, with a statement of the number of miles in 
each county. When a description of the road shall once have been given, 
no other annual description thereafter is necessary, unless the road shall have 
been changed. Whenever the road, or any portion of the road, is advertised 
to be sold for taxes, either state or county, no other description is necessary 
than that given by, and the same is conclusive upon, the corporation, person 
or association giving the description. No assessment is invalid on account of 
a misdescription of the railway or the right-of-way for the same. If such 
statement is not furnished as above provided, the assessment made by the 
state board of equalization upon the property of the corporation, person or 
association failing to furnish the statement is conclusive and final. [Cf. L. 
°93, p. 337, § 37; L. 797%, p. 152, § 37. ] 


CO -2 > Cr 


321694. Failure to Make Returns—Penalty. 

If any person, company or corporation owning, operating or construct- 
ing any railroad shall neglect to return to the county assessors the statements 
or schedules required to be returned to them, the property so to be returned 
and assessed by the assessor shall be listed and assessed as other property. In 
case of failure to make returns to the state auditor, as hereinbefore provided, 
the state auditor, with the assistance of the county assessors, when he shall 
require such assistance, shall ascertain the necessary facts and lay the same 
before the state board of equalization. In case of failure to make such state- 
ments, either to the county assessor or state auditor, such corporation, com- 
pany or person shall forfeit, as a penalty, not less than ten thousand dollars 
for each offense, to be recovered in any proper form of action in the name of 
the state of Washington and paid into the state treasury. [L. °93, p. 338, 
§ 38; L. 79%, p. 153, § 38.] 


41695. Plat of Lots, How Designated. 
When any railroad company shall make or record a plat of any contiguous 
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lots or parcels of land belonging to it, the same may be described as designated 
on such plat, and shall be assessed in the same manner as adjoining property; 
and when any part of its right-of-way has been or is platted into town lots, 
such lots, whether wholly or partly within such right-of-way, shall be assessed 
as lots, and not as part of the right-of-way. [Cf. L. 93, p. 339, § 39; L. ’97, 
p. 153, § 39.] 


3 1696. List of Telegraph, etc., Companies. 


Any person, company, power company or corporation using or operating 

a telegraph, telephone, electric line or electric light line in this state shall 
annually, in the month of March, return to the county assessor a map and a 
schedule or statement, under oath, as follows:— 

First: The amount of capital stock authorized and the number of shares 
into which said capital stock is divided; 

Second: The amount of capital stock paid up; 

Third: The market value, or if no market value, then the actual value of 
the shares of stock; 

Fourth: The total amount of all indebtedness, except current expenses for 
operating the line; 

Fifth: The length of the line operated in each county, and the total length 
in the state; 

Sixth: The total assessed valuation of its tangible property in this state. 

Such schedule shall give the date, character, extent and value of such fran- 
chise, the gross income, the number of poles per mile, the number of wires, 
and every electric light company shall give the kind of lights and the number 
of each kind supplied, the location and value of the electric plant, whether 
the ground is owned or leased, and if leased, the owner’s name, and the 
value of the plant separate from such ground. Such schedule shall be made 
in conformity to such instructions and forms as may be prescribed by the 
state auditor, and with reference to amounts and values on the first day of 
March of the year for which the return is made, and it shall be the duty of 
the county assessor to transmit a copy of such schedule to the state auditor 
on or before the first Monday in July of each year. All property, real and 
personal, owned by such person, company or corporation and situated in this 
state must be listed and assessed for taxation and shall be subject to the 
same levies as the property of individuals and the same rules that govern 
other companies and corporations. [Cf. L. ’93, p. 339, § 40; L. 97, p. 154, 
g 40. ] 


? 1697. Penalty for False Statement, etc. 


If any person or corporation shall give a false or fraudulent list, schedule 
or statement required by this chapter, or shall fail or refuse to deliver to the 
assessor, when called on for that purpose, a list of the taxable personal prop- 
erty which he is required to list under this chapier, he or it shall be liable to a 
penalty of not less than ten dollars nor more than two thousand dollars, to 
be recovered in any proper form of action in the name of the state of Wash- 
ington on the complaint of any person, such fine, when collected, to be paid 
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into the county treasury to the credit of the general fund. [L. ’93, p. 339, § 
41; L. ’9%, p. 154, § 41.] aye 


2 1698. Assessment at True Value—Definitions of. 

All property shall be assessed at its true and fair value in money. In 
determining the true and fair value of real or personal property, the assessor 
shall not adopt a lower or different standard of value because the same is to 
serve as a basis of taxation; nor shall he adopt as a criterion of value the price 
for which the said property would sell at auction, or at a forced sale, or in 
the aggregate with all the property in the town or district; but he shall value 
each article or description of property by itself, and at such sum or price as 
he believes the same to be fairly worth in money at the time such assessment 
is made. The true cash value of property shall be that value at which the 
property would be taken in payment of a just debt from a solvent debtor. In 
assessing any tract or lot of real property, the value of the land exclusive 
of improvements, shall be determined; also, the value of all improvements 
and structures thereon, and the aggregate value of the property, including all 
structures and other improvements, excluding the value of crops growing on 
cultivated lands. In valuing any real property on which there is a coal or 
other mine, or stone or other quarry, the same shall be valued at such a price 
as such property, including the mine or quarry, would sell at a fair, voluntary 
sale for cash. Taxable leasehold estate shall be valued at such a price as 
they would bring at a fair, voluntary sale for cash. Money, whether in pos- 
session or on deposit, shall be entered in the statement at the full amount 
thereof. [Cf. L. 793, p. 341, § 44; L. ’97%, p. 155, § 42.] 


1699. Realty, How Listed. 

The assessor shall list all real property according to the largest legal 
subdivision, as near as practicable. When several lots in any block, or several 
blocks in any plat of any addition, subdivision or townsite, or several tracts 
of land shall be owned by any one person, firm, syndicate or corporation, the 
assessor shall group such lots and blocks and tracts so far as practicable. 
The assessor shall make out in the detail and assessment list book, in numeri- 
cal order, complete lists of all lands or lots subject to taxation, showing the 
names of owners, if to him known, and if unknown, so stated opposite each 
tract or lot; the number of acres and lots or parts of lots included in each 
description of property, and the values per acre or lot: Provided, That the 
board of county commissioners of any county may by order direct that the 
property be listed numerically according to lots and blocks or section, town- 
ship and range, in the smallest platted or government subdivision, and when 
so listed the value of each block, lot or tract, the value of improvements 
thereon, and the total value thereof, including improvements thereon, 
shall be extended after the description of each lot, block or tract, 
which last extension shall be in the column headed “Total value of each 
tract, lot or block of land assessed with improvements, as returned by the 
assessor.” In carrying the values of said property into the column represent- 
ing the equalized value thereof, the county auditor shall include and carry 
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over in one item the equalized valuation of all lots in one block, or lands in 
one section listed consecutively, which belong to any one person, firm or 
corporation, and are situated within the same road and school district or 
municipal corporation, and in the assessed value of which the county board 
of equalization has made no change. Where assessed valuations are changed 
the equalized valuation must be extended and shown by items. The detail 
and assessment lists and blanks shall be in readiness for delivery to the asses- 
sors on the third Monday of January of each year. [Cf. L. 93, p. 341, § 45; 


L. 95, p. 512, § 4; L. ’97, p. 155, § 43.] 


Under the revenue law of '71 the assess- 
ment of unoccupied land to one not its 
owner was unauthorized and void, and the 
presumption raised by a tax deed, that an 
assessment to a certain person has been 
properly made, is rebutted by evidence 
showing ownership in another: Baer v. 
Choir, 7 W., 681. 

This and the next section as to the manner 
of listing personal and real property must 


seq., requiring assessors in counties contain- 
ing cities of the first class to list property 
therein in as compact form as practicable; 
the making of separate lists for separate 
city districts which shall themselves be ar- 
ranged alphabetically, for personal prop- 
erty. and numerically for real property, is 
a full compliance with the statute: State 
v. Abraham, 6 W.. 372. 
See notes to § 1655. 


be construed in connection with § 1795 et 


ARTICLE 2.—Dvties or ASSEssor. 


21703. Assessor Shall Begin Work, When. 

The assessor shall begin the preliminary work for each assessment not 
later than the first day of February of each year in all counties from the 
first to the sixteenth class, inclusive, and not later than the first day of March 
in all other counties in the state. He shall also complete the duties of listing 
and placing valuations on all property by May thirty-first of each even num- 
bered year, and in the following manner, to wit: He shall actually determine 
as nearly as practicable the true and fair value of each tract or lot of real 
property listed for taxation and shall enter the value thereof, including the 
value of all improvements and structures thereon, opposite each description 
of property. He shall make an alphabetical list of the names of all persons 
in his county liable to assessment of personal property, and require each per- 
son to make a correct list and statement of such property according to the 
prescribed form, which statement and list shall be subscribed and sworn to 
by the person listing the property, and the assessor shall thereupon determine 
the value of the property included in such statement and enter the same in 
assessment books opposite the name of the party assessed; and in making 
such entry in his assessment list, he shall give the name and postoffice address 
of the party listing the property, and if the party reside in a city the assessor 
shall give the street and number or other brief description of his residence 
or place of business. [Cf. L. 93, p. 342, § 48; L. 795, p. 512, $ 5; L. ’97, p. 
157, § 46.] 


Where the law requires that the assessor 


efficacy to the assessment: 
shall view and determine the value of each 


Lockwood v. 
Roys, 11 W., 697. 


tract or lot of real estate listed for taxation 
and shall enter the value thereof opposite 
each description of property, the assess- 
ment is invalid when separate lots have 
been grouped together in gross; and the fact 
that the treasurer afterwards carried out in 
detail the valuation given would not give 


¢ 1704. Lists, How Secured. 


A statutory provision requiring a separate 
valuation of distinct classes of land for pur- 
poses of taxation, is for the benefit. and in- 
volves a substantial right, of the owner, and 
an omission to comply therewith will render 
the assessment (under the law of °91) illegal 
and void: Id. 


The assessor shall call at the office, place of doing business or residence 
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of each person required by this chapter to list property, and list his name, and 
shall require such person to make a correct statement of his taxable property, 
in accordance with the provisions of this chapter; and every person so required 
shall enter a true and correct statement of such property in the form pre- 
ecribed, which statement shall be signed and verified by the oath of the person 
listing the property, and shall deliver to the assessor, who shall thereupon 
assess the value of such property and enter the same in his books: Provided, 
If any property is listed or assessed on or after the fourth Monday of May, 
and before the return of the assessor’s books, the same shall be legal and 
binding as if listed and assessed before that time: Provided further, That if 
from any reason the assessor shall fail to visit any such person, firm or cor- 
poration, said failure shall not impair or invalidate such assessment. [Cf. L. 
93, p. 343, § 49; L. 797, p. 158, § 47.] 


2 1704a. Assessor Shall List Omitted Property. 

The assessor, upon his own motion, or upon the application of any tax- 
payer, shall enter in the detail and assessment list of the current year, any 
property shown to have been omitted from the assessment list of any pre- 
ceding year, at the valuation of that year, or if not then valued, at such 
valuation as the assessors shall determine from the preceding year, and such 
valuation shall be stated in a separate line from the valuation of the current 
year. [L. ’97, p. 158, § 48.] 


21705. List of Sick or Absent Person. 

If any person required by this chapter to list property shall be sick or 
absent when the assessor calls for a list of his property, the assessor shall leave 
at the office, or usual place of residence or business of such person, a written 
or printed notice requiring such person to make out and leave at the place 
named by said assessor, on or before some convenient day named therein, the 
statement or list required by this chapter. The date of leaving such notice 
and the name of the person required to list the property, shall be noted by 
the asesssor in his assessment book. [L. ’93, p. 344, § 50; L. ’97, p. 158, 
§ 49.] 


21706. Return ‘‘Refusal to List,” etc. 

In every case where any person whose duty it is to list personal property 
for taxation has refused or neglected to list the same when called on by the 
assessor for that purpose, or to take and subscribe aa oath in regard to the 
truth of his statement of personal property, or any part thereof, when re- 
quired by the assessor, the assessor shall enter opposite the name of such 
person, in an appropriate column, the words “refused to list,” or “refused to 
twear,” as the case may be; and in every case where any person required to 
list property for taxation has been absent or unable from sickness to list the 
same, the assessor shall list the property of such person and enter opposite 
the name of such person, in an appropriate column, the words “absent or 
sick.” The assessor is hereby authorized to administer oaths to all persons 
who, by the provisions of this chapter are required to swear, or whom he may 
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require to testify in any case, and he may examine upon oath any person 
whom he may suppose to have knowledge of the amount or value of the 
personal property of any person refusing to list or to verify his list of personal 
property. The assessor shall report to the county board of equalization all 
cases where the owner or agent of property assessed was, at the time of assess- 
ment, either absent or sick, or refused to make a sworn statement in reference 
thereto. [L. 793, p. 344, § 51; L. 797, p. 159, § 50.] 


¢ 1707. School and Road Districts to be Entered in Roll. 

It shall be the duty of assessors, when assessing real or personal property, 
to designate the number of the school district and road district in which each 
person and each description of property assessed is liable for tax, which desig- 
nation shall be made by writing the number of the districts opposite each 
assessment, in a column provided for that purpose in the detail and assess- 
ment list. When the real and personal property of any person is assessable 
in several school districts and road districts, the amount in each shall be 
assessed on separate detail and assessment lists, and all property assessable 
in incorporated cities shall be assessed in consecutive books, where more than 
one book is necessary, and separate from outside property and separately, and 
the name of the owner, if known, together with his postoffice address, placed 
opposite each amount. [L. 793, p. 344, § 52; L. 97, p. 159, § 51.] 


21708. Map of School and Road Districts. 

The county commissioners of each county shall furnish the assessor with 
a map of the county, showing the boundaries of each road and school district 
therein numbered. And the board of county commissioners, in fixing, chang- 
ing or revising the boundaries of any road district or districts, shall, wherever 
practicable, make the boundaries of such district or districts conform to the 
boundaries of the school district nearest coincident thereto, to the end that 
the several school and road districts in each county shall correspond in terri- 
tory one with the other: Provided, That any road district may include more 
than one school district. [Cf. L. 793, p. 345, § 53; L. 797, p. 160, § 52.] 


See infra § 3786, establishment of road districts. 


@ 1709. Failure to Obtain List of Personalty. 

In all cases of a failure to obtain a statement of personal property, from 
any cause, it shall be the duty of the assessor to ascertain the amount and 
value of such property and assess the same at such amount as he believes to 
be the true value thereof. The assessor, when requested, shall deliver to 
the person assessed a copy of the statement of property hereinbefore required, 
showing the valuation of the property so listed, which copy shall be signed 
by the assessor. [L. 93, p. 345, § 54; L. 97, p. 160, § 53.] 


81710. Footings of Lists. 


The assessor shall add up and note the amount of each column in his 
detail and assessment lists, which he shall have bound in book form. He 


ehall also make, under proper headings, a tabular statement showing the . 


footings of the several columns upon each page, and shall add and set down 
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under the respective headings the total amounts of each column, which he 
shall attach to the highest numbered assessement book, and on or before the 
first Monday in August he shall file the same, properly indexed, with the clerk 
of the county board of equalization for the purpose of equalization by the said 
board. Such returns shall be verified by his affidavit, substantially in the 
following form:— 


State of Washington, ...... County, ss. 

| eras: , assessor of ...... , do solentinly swear that the books No. 1 10 
No. .., to the last of which this is attached, contain a correct and full list 
of all the real property (or personal property, as the case may be) subject to 
taxation in ...... county, so far as I have been able to ascertain the same; 
and that the assessed value set down in the proper column, opposite the 
several kinds and descriptions of property, is in each case the true and fair 
value of such property, to the best of my knowledge and belief, and that the 
footings of the several columns in said books, and the tabular statement 
returned herewith, are correct, as I verily believe. 


oe sied. eae eet , Assessor. 
Subscribed and sworn to before me this ...... day of ...... a ts eee 
fig. go eana ar , Auditor of ........ County: 


Provided, That the failure of the assessor to attach his certificate shall in 
nowise invalidate the assessment. After the same has been duly equalized by 
the county and state board of equalization, the same shall be delivered to the 
county auditor, who shall then extend the amount as levied by the state and 
county boards upon the said detail and assessment lists as by law provided. 
[L. 793, p. 345, $ 55; L. ’97, p. 160, § 54.] 


21711. Parties May Return Lists to Auditor, When. 

If any person required to list property for taxation is prevented by 
sickness or absence from giving to the assessor such statement, such person 
or his agent having charge of such property, may, at any time before the 
close of the session of the board of equalization, make out and geliver to said 
board a statement of the same as required by this chapter, and the board 
chall, in such case, make an entry thereof, and correct the corresponding item 
or items in the return made by the assessor, as the case may require; but no 
such statement shall be received by the said board from any person who 
refused or neglected to make oath to his statement when required by the 
assessor as provided herein; nor from any person unless he makes and files 
with the said board an affidavit that he was absent from his county, without 
design to avoid the listing of his property, or was prevented by sickness from 
giving the assessor the required statement when called on for that purpose. 
[L. 793, p. 346, § 56; L. 797, p. 161, § 55.] 


21712. Addition of Omitted Property. 
The county auditor shall carefully examine the assessment books when 


returned to him by the assessor, and if he discovers that the assessment of 
any property has been omitted, shall enter the same upon the proper list and 


forthwith notify the assessor making such omission, who shall immediately 
proceed to ascertain the value thereof and correct his original return; in case 
of the inability or neglect of the assessor to perform his duty, the auditor 
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shall ascertain the value of such property and make the necessary corrections. 
[L. 793, p. 346, § 57; L. 97, p. 161, § 56.] 


ð 1713. Who May Administer Oaths. 

Any oath authorized to be administered under this chapter may be ad- 
ministered by any assessor or deputy assessor, or by any other officer having 
authority to administer oaths. Any person wilfully making a false list, 
schedule or statement under oath shall be liable as in case of perjury. [Cf. 
L. 793, p. 347, § 58, and p. 340, § 42; L. 97, p. 162, § 57.] 


ARTICLE 3.—EqQvuALIZATION. 


@ 1714. Duties of County Board of Equalization. 

The county commissioners, or a majority of them, shall form a board 
for the equalization of the assessment of the property of the county. They 
shall meet for this purpose annually, on the first Monday in August, at the 
office of the auditor, who shall act as clerk of said board, and, having each 
taken an oath fairly and impartially to perform their duties as members of 
such board, they shall examine and compare the returns of the assessment of 
the property of the county, and proceed to equalize the same so that each 
tract or lot of real property and each article or class of personal property shall 
be entered on the assessment list at its true and fair value, subject to the 
following rules:— _ 

First: They shall raise the valuation of each tract or lot of real property 
which in their opinion is returned below its true and fair value to such price 
or sum as they believe to be the true and fair value thereof, after at least five 
days’ notice shall have been given in writing to the owner or agent; 

Second: They shall reduce the valuation of each tract or lot which in their 
opinion is returned above its true and fair value to such price or sum as they 
believe to be the true and fair value thereof; 

Third: They shall raise the valuation of each class of personal property 
which in their opinion is returned below its fair and true value to such price 
or sum as they believe to be the true and fair value thereof, and they shall 
raise the aggregate value of the personal property of each individual when- 
ever they believe that such aggregate value is less than the true valuation of 
the taxable personal property possessed by such individual to such sum or 
amount as they believe to be the true value thereof, after at least five days’ 
notice shall have been given in writing to the owner or agent thereof; 

Fourth: They shall, upon complaint in writing of any party aggrieved, 
being a non-resident of the county in which his property is assessed, reduce 
the valuation of each class of personal property enumerated in section 1672 
aforesaid, which in their opinion is returned above its true and fair value, 
to such price or sum as they believe to be the true and fair value thereof; 
and, upon hke complaint, they shall reduce the aggregate valuation of the 
personal property of such individuals who, in their opinion, have been as- 
sessed at too large a sum, to such sum or amount as they believe was the 
true and fair value of his personal property. The county auditor shall keep 
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an accurate journal or record of the proceedings and orders of said board in 
a book kept for that purpose, showing the facts and evidence upon which 
their action is based, and the said record shall be published the same as other 
proceedings of county commissioners, and a copy of such published proceed- 
ings shall be transmitted to the auditor of the state, with the abstract of 
assessment hereinafter required. The county board of equalization may con- 
tinue in session and adjourn from time to time during three weeks, and shall 
remain in session not less than three days, commencing on the said first 
Monday of August, but after final adjournment the county commissioners 
shall not have power to change the assessed valuation of the property of any 
person, or to reduce the aggregate amount of the assessed valuation of the 
taxable property of the county, but may correct errors in description or 
double assessments: Provided, That no taxes, except special taxes, shall be 
extended upon the tax rolls until the property valuations are equalized by 
the state board of equalization for the purpose of raising the state revenue. 


[Cf. L. 93, p. 347, § 59; L. 97, p. 162, § 58.] 


See supra § 1698, assessments at true value. 

See notes to § 1684 supra. 

While equity will not interfere to set aside 
the judgment of assessors and county 
boards of equalization in relation to values, 
injunction is the proper remedy where offi- 
cers fraudulently, capriciously, or tyranni- 
cally refuse to exercise their judgment, by 
adopting a rule or system of valuation de- 
signed to operate unequally: Andrews v. 
King Co., 1 W., 46; 22 Am. St. Rep., 136. 


Where an assessor uniformly assesses 
mortgages. unaccompanied by other evi- 
dence of indebtedness, at their par value, 
and lands and other property at from one- 
fourth to one-fifth of their cash value, his 
action is in violation of the organic act (§ 
1924, Rev. St. U. S.) providing that all taxes 
shall be uniform, and that the assessment 
shall be according to the value of the prop- 
erty: Id. 

The assessment and valuation of property 
for purposes of taxation are entirely statu- 
tory, and the right of persons or corpora- 
tions whose property has been assessed to 
secure any review of its valuation, is such 
only as the statute provides: Olympia 
Water W’ks v. Thurston Co.. 14 W., 28. 


It is within the power of the legislature to 
determine what officer or board shall be the 
final judge of valuation to be placed upon 
property listed for taxation: and where that 
power has been reposed in a board of equali- 
zation, no appeal lies from its decision un- 
less expressly conferred by statute: Id. 

An avpeal does not lie from a board of 
equalization to the superior court: Knapp 


v. King Co., 15 W.. 641, following Olympia 
Water W'ks v. Thurston Co., 14 W., 268; 
Buchanan v. Adams Co., 15 W., 699. 


Semble, that a defendant cannot raise an 
objection to the sufficiency of an assessment 
roll in a suit for foreclosure of a tax lien, 
although he has entered a plea of gen- 
eral denial, when he has also in an afirma- 
tive defense set up facts inconsistent there- 
with: Olympia v. Stevens, 15 W., 601. 


An assessment roll, which is sufficient to 
authorize the proper officer of the city to 
collect the taxes is, prima facie sufficient to 
authorize the court to decree foreclosure for 
non-payment of such taxes: ; 


A finding that a board of equalization had 
raised the valuation of city property to a 
higher sum than they considered it worth, 
is not warranted by evidence tending to 
show that the valuation placed on the prop- 
erty by the assessor was nearer its cash 
value, and that several members of the 
board had made statements to the effect 
that it was necessary to place a high valua- 
ticn upon the property of the city to enable 
it to meet necessary obligations, when the 
positive evidence of the members of the 
board is that they had no intention of rais- 
ing the value of property beyond what was 
believed to be its cash value: Id. 

No question of fact as to the valuation 
placed on property can be raised in an ac- 
tion to foreclose a tax lien thereon. unless 
it is first shown that the action of the board 
of equalization in valuing it was illegal or 
fraudulent: 


21715. Record of Changes and Abstract of Tax Roll. 
The county auditor shall make due record of the changes of the descrip- 


tions and assessed values determined by the county board of equalization, 
and make corrections accordingly. Having made such corrections of the 
real and personal lists, or both, as the case may be, he shall make duplicate 
abstracts of such corrected values, one copy of which he shall file in his office, 
and one copy he shall forward to the auditor of state on or before the first 
Monday of September following each county equalization. The county 
auditor shall, also, on or before the fifteenth day of January in each year, 
make out and transmit to the auditor of state, in such form as may be pre- 
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scribed, a complete abstract of the tax rolls of the county, showing the num- 
ber of acres of land assessed, the value of such land, including the structures 
thereon; the value of town and city lots, including structures; the total value 
of all taxable personal property in the county; the aggregate amount of all 
taxable property in the county; the total amount as equalized, and the total 
amount of taxes levied in the county for state, county, town and all other 
purposes, for that year. Should the auditor of any county fail to transmit 
to the state auditor the first abstract provided for in this section by the time 
the state board of equalization convenes, and if, by reason of such failure 
to transmit such abstract, any county shall fail to collect and pay to the 
state its due proportion of the state tax for any year, the state board of 
equalization shall, at its next annual session, ascertain what amount of state 
tax said county has failed to collect, and the state auditor shall charge the 
amount to the proper county and notify the auditor of said county of the 
amount of said charge; said sum shall be due and payable immediately by 
warrant in favor of the state on the general county fund of said county. [L. 
’93, p. 348, § 60; L. 797, p. 164, § 59.] 


g 1716. Duties of State Board of Equalization. 

The secretary of state, the commissioner of public lands and the auditor 
of state shall constitute the board of equalization. The auditor shall be 
president of the board, and they shall remain in session not to exceed twenty 
days; may adjourn from day to day, and employ such clerical assistance as 
may be deemed necessary to facilitate its labors: Provided, That the expense 
of such board shall not exceed the sum of five hundred dollars in any one 
year. The said board shall meet annually on the first Tuesday of September, 
at the office of the auditor of state, and shall examine and compare the returns 
of the assessment of the property in the several counties of the state, and 
proceed to equalize the same, so that each county in the state shall pay its 
due and just proportion of the taxes for state purposes for such assessment 
year, according to the ratio the valuation of the property in each county 
bears to the total valuation of all property in the state. 

First: They shall classify all property, real and personal, and shall raise 
and lower the valuation of any class of property in any county to a value 
that shall be equal and uniform, so far as possible, in every part of the 
etate, for the purpose of ascertaining the just amount of tax due from each 
county for state purposes; 

Second: The secretary shall keep a full record of the proceedings of the 
board, and the same shall be published in the biennial report of the auditor 
of state; 

Third: They shall have authority to adopt rules and regulations for the 
government of the board, and to enforce obedience to its orders in all matters 
in relation to return of county assessments, and to the equalization of values 
by said board. 

The said board of equalization shall apportion the amount of tax for 
state purposes as required by law, to be raised in the state among the several 
counties therein, in proportion to the valuation of the taxable property 
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therein for the year as equalized by the board. It shall be the duty of the 
county auditor in each county, when he shall have received the report of 
the state auditor, as provided in the next section, to determine the rate per 
cent necessary to raise the taxes required for state purposes, as determined 
by the state board of equalization, and place the same on the tax rolls of the 
county as provided by law. [L. 93, p. 349, § 61; L. ’97, p. 164, § 60. ] 


eo infra § 2381, duty to levy state school journment of the county board of equaliza- 
tion, but upon the completion of the equali- 
he valuation of property in a county for zation of values of the state board: Hunt v. 
the purposes of state and county taxation Fawcett, 8 W., 396. 
becomes fixed and certain, not upon the ad- 


21717. Transcript of Proceedings to be Transmitted to Counties. 
When the state board complete their equalization, the auditor of state 
shall transmit to each county auditor a transcript of the proceedings of 


the board, within ten days after said board adjourns, specifying the amount 
to be levied and collected on said assessment books for state purposes for 


such year, and the county auditor shall compute the required per centum on 
the valuation thereof, as it stands after the same has been equalized by the 
county board of equalization, and shall extend such taxes in the proper 
columns of such books: Provided, That the rate so computed shall not be 
such as to raise a surplus of more than five per cent over the amount required 
by the state board. [L. ’93, p. 350, § 62; L. ’97, p. 165, § 61.] 


ARTICLE 3.—Levy or Taxes. 


21718. Taxes, How Levied—Delinquencies, How Applied. 


All county taxes shall be levied or voted in specific amounts, and the 
rates per centum shall be determined from the amount of property as equal- 
ized by the county board of equalization each year, except such general taxes 
as may be definitely fixed by law. The amount of state tax shall be levied by 
the state board of equalization and the rate be ascertained by the several 
county auditors on the valuation in their respective counties: Provided, 
That the amount levied in any one year shall not, for general state purposes, 
exceed three mills on a dollar, property valuation of the entire state. The 
amount of levy, as determined annually by the state board, shall be certified 
by the auditor of state to each county auditor on or before the last Monday 
of September of each year. The county taxes shall be levied by the county 
commissioners between the first and second Mondays of October of each year. 
The tax for payment of county current expenses shall be based upon an item- 
ized statement of the estimated county expenses for the ensuing fiscal year, 
which statement shall be included in the published proceedings of the said 
board, and no greater levy of county tax shall be made upon the taxable 
property of any county than will be equal to the amount of such estimated 
expenses, with an excess of fifteen per cent of the same. The tax for the 
payment of county indebtedness shall be based upon the indebtedness cf 
the county, taking into consideration the amount of unpaid taxes, interest 
and penalty thereon, and all other assets applicable to the payment of such 
indebtedness: Provided, That this shall not be construed to affect any exist- 
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ing provisions of law relating to the levy of taxes for payment of any funded 
or bonded indebtedness or the interest thereon. The rate per centum of all 
taxes, except the state tax. and such other taxes, the rates of which may be 
fixed by law or the county commissioners, shall be calculated and fixed by 
the county auditor according to the limitations hereinafter prescribed: Pro- 
vided, That all collections made on and after the first day of February, 
eighteen hundred and ninety-eight, for delinquent county taxes for the year 
eighteen hundred and ninety-six and prior years, be credited to the county 
indebtedness fund, and with the taxes collected from the levy for payment of 
county indebtedness shall be paid and applied upon the county indebtedness 
outstanding on said first day of February, eighteen hundred and ninety- 
eight, the payment of which is not otherwise provided for by law, and on and 
after said first day of February, eighteen hundred and ninety-eight, all 
salaries, court expenses, and all other current expenses of the county shall 
be paid out of moneys collected from the levy of taxes for payment of county 
current expenses: And provided further, That all revenues other than taxes 
accruing to the county after the first day of February, eighteen hundred and 
ninety-eight, and payable under laws enacted heretofore into the “general” 
or “county fund” or “salary fund,” shall be paid into said county current 
expense fund. [Cf. L. 793, p. 351, § 63; L. 97, p. 166, § 62.] 


See Const., Art. VII., § 1, rule of taxation. 
See infra § 329, annual tax levy for regu- 
lation of live stock industry. 


See supra § 1599, salary fund. 


There is no limitation, under the constitu- 
tion, upon the legislature’s making provis- 
ion for the levy of taxes by the poard of 
county commissioners for payment of obli- 
gations theretofore incurred by the county, 
as well as those to be incurred during the 
Soe fiscal year: Mason v. Purdy, ll W., 

1. 


In view of the constitutional provision 
that counties are authorized to incur and 
carry indebtedness, and in view of their uni- 
versal custom, recognized by every depart- 
ment of the government, of carrying such 
indebtedness in the shape of warrants and 


@ 1719. Time and Rate of Levy. 


providing for their payment in the order of 
their issuance, this section, declaring that 
county taxes shall be based upon the esti- 
mated county expenses for the ensuing 
year, cannot be construed as restricting the 
funds arising from the annual tax levy, in 
any given year, to the payment of such obli- 
gations only as may be incurred during the 
fiscal year following such levy: Id.; cited in 
Eidemiller v. Tacoma, 14 W., 380. See also 
State v. Hopkins, 12 W., 602; Id.. 14 W., 59. 

Art. VII., § 8, of the Const., providing that, 
whenever the expenses of any fiscal year 
shall exceed the income, the legislature may 
provide for the levying of a tax for the pay- 
ment of the deficiency, has application to 
matters of state revenue and expenses, and 
not to those of counties: Mason v. Purdy, 
supra. 


For the purpose of raising a revenue for the state, county indebtedness, 


county current expense, school, road, and other purposes, the board shall, at 
said October session, levy a tax on all taxable property in the county, as shown 
by the assessment roll, sufficient for such purposes: Provided, That state 
tax shall not exceed the amount levied by the state board of equalization; the 
tax for payment of county indebtedness shall not exceed five mills; the tax 
for payment of county current expense shall not exceed eight mills; the 
school tax shall not exceed eight mills; the road tax shall not exceed five 
mills; the bridge tax shall not exceed three mills, and all other taxes shall be 
in accordance with the laws of the state. [L. ’93, p. 361, § 64; L. 97, p. 167, 
g 63.] 


21720. Auditor to Extend Tax Rolls. 


The county auditor shall extend the taxes upon the assessment books 
in the form herein prescribed. The rate per cent necessary to raise the 
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required amount of the total tax for state, county indebtedness, county 
current expense, road, bridge, school, and all other county and state purposes, 
shall be computed on the assessed valuation as equalized by the county board 
of equalization as a whole, under the head of consolidated tax. The rate per 
cent necessary to raise the required amount of any special district tax shall 
be computed as to the attested valuation of property within such district, 
as equalized by the county board of equalization; all taxes assessed against 
any property shall be added together and carried to the total column. In 
extending any tax, whenever it amounts to a fractional part of a cent greater 
than five mills, it shall be made one cent, and whenever it amounts to five 
mills or less than five mills, it shall be dropped. The amount of all taxes 
shall be entered in the proper columns, as shown by entering the rate per 
cent of consolidated tax and of such special tax at the head of the proper 
columns. On the first day of each month the county treasurer shall distrib- 
ute pro rata, according to the rate of levy for each fund, the amount collected 
as consolidated tax during the preceding month, and shall certify the same to 
the county auditor. [L. 793, p. 352, § 65; L. ’97%, p. 167, § 64.] 


21721. Auditor’s Certificate. 


It shall be the duty of the county auditor to make in each assessment 
book or list a certificate in the following form, viz.: 


I, A B, auditor of ...... county, state of Washington, do hereby certify 
that the foregoing is a correct list of taxes levied on the real and personal 
property in the county of ...... for the year one thousand eight hundred 


e o.. sso ee ff @ 8 @ @ 3 


County Auditor. 
[L. 793, p. 352, § 66; L. 797, p. 168, § 65.] 


3 1722. Fiscal Year. 

The assessment year contemplated in this chapter shall commence on 
the first day of March and end on the last day of February in each year, and 
the fiscal year contemplated in this chapter shall commence on January first 
and end on December thirty-first of each year. [Cf. L. ’93, p. 352, § 67; L. 
”97, p. 168, § 66.] 


21723. Rolls Delivered to Treasurer, When. 

On the first Monday of December next succeeding the date of levy of 
taxes the county auditor shall deliver to the county treasurer the assessment 
books of his county for such assessment year, with his warrant thereto at- 
tached, authorizing the collection of said taxes, taking his receipt therefor, 
and said books shall be preserved as a public record in the office of the county 
treasurer. The amount of said taxes due upon said books shall be charged 
to the treasurer in an account to be designated as treasurer’s “Tax Roll Ac- 
count” for ...... , and said books with the warrants for collection shall be 
full and sufficient authority for the county treasurer to receive and collect all 
taxes therein levied: Provided, That the county treasurer shall in no case 
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collect such taxes or issue receipts for the same or enter payment or satis- 
faction of such taxes upon said assessment rolls before the first Monday of 
said February following. [Cf. I. 793, p. 353, § 68; L. 97, p. 168, § 67.] 


ARTICLE V.—Co.LuLectTion or TAXEs. 


21724. Taxes Payable to County Treasurer Delinquent, When. 

The county treasurer shall be the receiver and collector of all taxes ex- 
{ended upon the tax books of the county, whether levied for state, county, 
school, bridge, road, municipal or other purposes, and also of all fines, forfeit- 
ures or penalties received by any person or officer for the use of his county. 
All taxes made payable by the provisions of this chapter shall be due and 
payable to the treasurer as aforesaid, on or before the thirty-first day of May 
in each year, after which date they shall become delinquent, and interest at 
the rate of fifteen per cent shall be charged upon such unpaid taxes from 
the date of delinquency until paid: Provided, however, When the amount 
of such tax is equal to one dollar or more against any one description, then 
if one-half of said taxes be paid on or before said thirty-first day of May, then 
the time of payment of the remainder thereof shall be extended, and said 
remainder shall be due and payable on or before the thirtieth day of Novem- 
be following; but if the remaining one-half of said taxes be not paid on or 
before the thirtieth day of November, then such remaining half shall be 
delinquent, and thereafter upon such taxes interest at the rate of fifteen 
per cent per annum shall be charged until paid. [Cf. L. 793, p. 353, § 69; L. 
95, p. 518, § 14; L. 797, p. 169, § 68.] 


21725. Notice of Collection. 

On receiving the tax books from the county auditor the treasurer shall 
post all real property taxes from said assessment books to the treasurer’s tax 
roll or ledger, and shall then give notice by publication in some newspaper 
having general circulation in the county, once in each of three consecutive 
weeks, that the tax books have been turned over to him for the collection 
of taxes thereon, on and after the first Monday of February. He shall, when 
requested, notify each taxpayer in his county, at the expense of the county, 
having printed on said notice the name of each tax and the levy made on the 
same, of the amount of his real and personal property, and the total amount 
of tax due on the same; and from and after the taking effect of this act the 
county treasurer shall be the sole collector of all delinquent taxes and all 
other taxes due and collectible on the tax lists of the county, and all other 
county officers having tax lists in their possession are hereby directed to 
deliver up said lists to the treasurer of their respective counties, to the end 
that such treasurer shall be the sole collector of all taxes levied therein. [Cf. 
L. ’93, p. 353, § 70; L. ’97, p. 169, § 69.] 


3 1726. Tax Receipts—Collection Register. 


The county treasurer, upon receiving any tax, shall give to the person 
paying the same a receipt therefor, specifying therein the land, city or town 
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lot, or other real and personal property on which the tax so paid was levied 
according to its description on the treasurer’s tax roll and the year for which 
the tax was levied. Such receipts shall be numbered consecutively for such 
year and such numbers and amount of taxes paid shall be immediately entered 
upon the treasurer’s tax roll opposite or under each and every piece of prop- 
erty therein for which such receipt was given; it shall contain the name of 
the party paying, with the amount and date of payment and the description 
of the property paid on. Such receipt shall be made out with a stub, which 
ehall be a summary of the receipt. He shall post such collections into his 
cash or collection register, provided for that purpose, to thus keep an accurate 
account not only of the gross amount of collections, but also the amount 
collected upon the consolidated fund and upon each and every separate fund. 
The treasurer shall also keep a separate register for the purpose of entering 
therein all collections made on account of delinquent taxes. [L. 793, p. 354, 
§ 71; L.’97, p. 170, § 70.] 


21727. Personalty, When Delinquent—Distraint for, etc. 

On and after the first Monday of February succeeding the levy of taxes 
the county treasurer shall proceed to collect all personal property taxes, and 
if such taxes are not paid on thirty days’ notice, unless secured by real estate, 
he shall distrain sufficient goods and chattels belonging to the person charged 
with such taxes, if found within the county, to pay the same, with interest, 
together with all accruing costs, and shall immediately proceed to advertise 
the same by posting written notices thereof in three public places in the 
county in which such property has been levied upon, stating the time when 
and the place where such property will be sold; and if the taxes for which 
said property is distrained, and the costs which accrue thereon, are not paid, 
before the date appointed for such sale, which shall be not less than ten days 
after the taking of such property, such treasurer shall proceed to sell such 
property at public auction, or so much thereof as will be sufficient to pay such 
taxes, interest and costs, and if there be any overplus of money arising from 
the sale of any personal property, the treasurer shall immediately pay any 
such overplus to the owner of the property so sold, or to his legal representa- 
tives: Provided, That if any personal property, on which the taxes have been 
levied but not paid, is about to be removed from the county where the same 
has been assessed, the county treasurer may demand such taxes without the 
notice provided for in this section, and if necessary, may distrain and sell 
sufficient goods and chattels to pay the same: Provided further, That the 
tax levied for the year eighteen hundred and ninety-six on personal property 
may be paid in two installments, according to the provisions of the law in 
force at the time of the levy of such taxes, and if not so paid shall be collected 
immediately after delinquency, according to the provisions of this chapter. 
[Cf. L. 93, p. 354, § 72; L. 95, p. 514, § 15; L.’97, p. 170, § 71.] 


3 1728. Lists of Non-Collectible Taxes—Return to Auditor, etc. 


If the county treasurer is unable, for the want of goods or chattels 
whereupon to levy, to collect by distress or otherwise, the taxes, or any part 
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thereof, which may have been assessed upon the personal property of any 
person or corporation, or any executor or administrator, guardian, receiver, 
accounting officer, agent or factor, such treasurer shall file with the county 
auditor, on the first day of June following, a list of such taxes, with an affi- 
davit of himself or of the deputy treasurer entrusted with the collection of 
said taxes, stating that he had made diligent search and inquiry for goods and 
chattels wherewith to make such taxes, and was unable to muke or collect 
the same. The county auditor shall deliver such list and affidavit to the 
board of county commissioners at their first session thereafter, and they shall 
cancel such taxes as they are satisfied cannot be collected. The county 
auditor shall then certify to the state auditor the amount of state tax thus 
found to be delinquent and uncollectible, which amount shall be deducted 
from the amount to be paid by such county to the state treasurer on account 
of such taxes. [Cf. L. 793, p. 355, § 73; L. 795, p. 514, § 16; L. 797, p. 171, 
§ 72.] 


See supra § 166, county credited with delinquencies. 


@ 1729. Treasurer Liable for Failure to Collect, When. 

If any county treasurer shall wilfully refuse or neglect to collect any 
taxes assessed upon personal property, where the same is collectible, or to 
file the delinquent list and affidavit, as herein provided, he shall be held, in 
his next settlement with the auditor, liable for the whole amount of such 
taxes uncollected, and the same shall be deducted from his salary and applied 
to the several funds for which they were levied. [Cf. L. 793, p. 345, § 74; L. 
797, p. 172, § 73.] 


21730. Continuation of Authority to Collect. 

The power and duty to levy on property and collect any tax due and 
unpaid shall continue in and devolve upon the county treasurer and his 
successors in office after his return to the county auditor, and until the tax 
is paid; and the warrant attached to the assessment roll shall continue in 
force and confer authority upon the treasurer to whom the same was issued, 
and upon his successors in office, to collect any tax due and uncollected 

. ° a 
thereon. This section shall apply to all assessment rolls and the warrants 
thereto attached, which have been heretofore issued, upon which taxes may 
be due and unpaid, as well as those hereafter issued. [L. 793, p. 356, § 75; 
L. ’97, p. 172, § 74.] 

Construing all the provisions of the reve- vious acts providing for assessment and col- 
nue law of ’93 together, and considering lection of taxes, did not affect pending pro- 
§ 1769 infra and this section, the effect of the ceedings for collection of personal property 
repealing section of that law is simply to taxes by a county treasurer under a war- 
make the act of '% a future revenue law, rant annexed to the assessment roll, issued 
leaving unpaid taxes under former laws to to him pursuant to statute in force ‘at date 
be collected either as prescribed in those thereof, as this section of the act continues 
laws, or according to the new method of in force such warrants, previously issu 
the latter law, when it e so directed: Na- as to taxes due and unpaid: Puget Sound 


tional Bank v. King Co., 9 W., 608. Nat’l Bank v. King Co., 62 Fed. Rep., 36. 
The repeal, by the law of "93, of all pre- 


ĝ 1731. Distress and Sale. 


The county treasurer, or his deputy, shall tax the same fees for naking 
distress and sale of goods and chattels for the payment of taxes as are allowed 
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by law to constables for making levy and sale of, property on execution; 
traveling fees to be computed from the county seat of the county to the 
place of making the distress. [L. 93, p. 356, § 76; L. °97, p. 172, § 75.] 


? 1732. Treasurer’s Settlements and County Auditor’s Report. 

On the first Mondays of January, April, July and October, respectively, 
of each year, the county treasurer shall make full settlement with the county 
auditor of his receipts and collections for all purposes, from the date of the 
last settlement up to and including the last day of the preceding month. 
The county auditor shall, on or before the fifteenth day of the month in 
which said settlement is made, notify the state auditor of the result of the 
quarterly settlement made with the county treasurer as above specified, and 
the state auditor shall immediately certify to the state treasurer the amount 
of state funds in the hands of the several county treasurers, as shown by the 
quarterly reports of the several county auditors, and the state treasurer is 
hereby authorized to immediately draw a bank draft, payable at sight, on each 
county treasurer, respectively, for the amount of state funds in his hands or 
possession. Should any county treasurer fail or refuse to honor such draft 
or make payment of the amount thereon (except in case of manifest error or 
other good and sufficient cause), he shall be guilty of nonfeasance in office, 
and upon conviction thereof shall be punished according to law. [Cf. L. 
"93, p. 356, § 77; L. 795, p. 515, § 17; L. 797, p. 172, § 76.] 

See supra § 166, counties to be credited with delinquent tax. 


? 1733. Annual Report to County Auditor. 

On the first Monday of January of each year the county treasurer shall 
balance up the tax rolls in his hands and with which he stands charged on 
the roll accounts of the county auditor. He shall then report to the county 
auditor in full the amount of taxes he has collected and specify the amount 
collected on each fund. He shall also report the amount of taxes that remain 
uncollected and delinquent upon the tax rolls, which, with his collections 
and credits on account of errors and double assessments, should balance his 
roll account as he stands charged. He shall then report the amount of col- 
lections on account of interest since the taxes became delinquent, and as 
added by him to the original amounts when making such collections, and 
with which he is now to be charged by the auditor, such reports to be duly 
verified by affiidavit. He shall also, at the same time, file with the auditor 
his collection registers, showing all taxes collected by him since the last 
preceding annual settlement of current and delinquent taxes. The county 
auditor shall thereupon proceed to compare the stub tax receipts of the 
treasurer with the treasurer’s tax rolls and the collection registers filed in his 
office, and shall note if the tax rolls are properly marked opposite each tract 
or tax with the word “paid,” and the number of the treasurer's receipt that 
he gave in discharge of any tax is properly entered to the credit of each tract 
or tax described in such receipt, and if the description, amount, names and 
numbers and funds agree, the auditor shall also compare such receipts with 
the treasurer’s cash book or collection register, upon which he is required to 
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post them, and if properly credited to the several funds and also coincides in 
all respects with the tax rolls, he shall then test the footings upon the treas- 
urer’s collection register to see that no errors have been made or frauds 
perpetrated. He shall then satisfy himself that the collections of the interest 
required to be added after taxes have become delinquent have been collected 
and properly accounted for, and if so to charge the treasurer with the same. 
Tf the treasurer’s receipts in all respects are correct and true, and the collec- 
tions fully and properly accounted for on the same, the auditor shall enter 
the credits and debits upon the treasurer’s roll accounts and properly balance 
the same up to date. [Cf. L. 793, p. 357, § 78; L. 795, p. 515, § 18; L. ’97, 
p. 173, § 77.] 


21734. Lien of Taxes. 

All taxes and levies which may hereafter be lawfully imposed or assessed 
shall be and they are hereby declared to be a lien respectively upon the real 
estate upon which they may hereafter be imposed or assessed, which liens shall 
include all charges and expenses of and concerning the said taxes which, by the 
provisions of this chapter, are directed to be made. The said lien shall have 
priority to and shall be fully paid and satisfied before any recognizance, 
mortgage, judgment, debt, obligation or responsibility to or with which said 
real estate may become charged or liable. [Cf. L. ’93, p. 358, § 79; L. 95, 
p. 516, § 19; L. ’97%, p. 174, § 78.] 


¢ 1736. Lien, How Satisfied. 

Any person being the owner or having an interest in an estate or claim to 
real estate against which taxes shall have been unpaid may pay the same and 
satisfy the lien at any time before execution of a deed to said real estate. The 
person or authority who shall collect or receive the same shall give a certifi- 
cate that such taxes have been so paid to the person or persons entitled to 
demand such certificate. [Cf. L. 93, p. 359, § 84; L. 797, p. 174, § 79.] 


¢ 1737. Former Sales, How Enforced. 

All lots, tracts and parcels of land heretofore sold to counties for delin- 
quent taxes, which taxes are due and remaining unpaid at the date of the 
approval of this act, or for the collection of which suit has been instituted, 
but no judgment ordering such property sold for said taxes has been rendered, 
as shown by the register of unpaid taxes on file in the offices of the several 
county treasurers, shall be deemed to be delinquent; and payment of such 
unpaid taxes, together with penalty, interest, costs and expenses, shall be 
enforced under the provisions of this chapter. [L. 93, p. 360, § 85; L. 97, 
p. 174, § 80.] 


Section 2M. of L. '9, p. 520, relating to registration of delinquent taxes, is omitted as 
impliedly repealed by this chapter. 


21738. Occupant Paying May Collect of Owner. 


When any tax on real estate is paid by or collected of any occupant or 
tenant, or any other person, which, by agreement or otherwise, ought to have 
been paid by the owner, lessor or other party in interest, such occupant, 
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tenant or other person may recover by action the amount which such owner, 
lessor or party in interest ought to have paid, with interest thereon at the 
rate of ten per cent per annum, or he may retain the same from any rent due 
or accruing from him to such owner or lessor for real estate on which such 
tax is so paid; and the same shall, until paid, constitute a lien upon such 
real estate. [L. 93, p. 360, § 86; L. 797, p. 175, § 81.] 


? 1739. Lien Holders May Pay—Payment on Part of Tract. 

Any person who has a lien, by mortgage or otherwise, upon any real 
property upon which the taxes have not been paid, may pay such taxes and the 
interest, penalty and costs thereon; and the receipt of the county treasurer 
shal constitute an additional lien on such land, to the amount therein stated; 
and the amount so paid and the interest thereon, at the rate specified in the 
mortgage or other instrument, shall be collectible with, or as a part of, and 
in the same manner as the amount secured by the original lien. Any person 
desiring to pay taxes upon any part or parts of real estate heretofore or here- 
after assessed as one parcel or tract may do so by paying to the county treas- 
urer of the county where such land is situated an amount equal to twice the 
amount of that part of said taxes applicable to such part of said tract, dividing 
said taxes equally over said whole tract according to area. The county treas- 
urer shall receive such payment and shall give receipt in full for such taxes 
upon the part for the release of which such payment is made, and shall apply 
one-half of such payment to the full payment of the taxes upon such part and 
the remaining one-half of such payment to the reduction of the taxes upon 
the remainder of the property contained in such original tract. If the 
property covered by the original assessment for said taxes has improvements 
thereon separately valued or assessed, the part of said taxes applicable to said 
improvements shall be paid in full in addition to the amount above provided 
for the release of part of the tract before any part of such tract is released. 
[Cf. L. 793, p. 360, § 87; L. 97, p. 175, § 82. ] 


21740. Lien, When Attaches. 

The taxes assessed upon real property shall be a lien thereon from and 
including the first day of March in the year in which they are levied until 
the same are paid; but as between a grantor and grantee such lien shall 
not attach until the first Monday of February of the succeeding year. The 
taxes assessed upon personal property shall be a lien upon all of the real and 
personal property of the person assessed, and also upon the property so 
assessed if the possession thereof shall have been transferred, from and after 
the first Monday of February next succeeding the date of the levy of such 
taxes. [Cf. L. 793, p. 361, § 88; L. 795, p. 520, § 21; L. 797, p. 176, § 83.] 


¢ 1740a. Duty of Transient Vendors of Merchandise. 

Whenever any person, firm or corporation shall, subsequently to the time 
fixed by law for the completion of the annual valuation and assessment of 
local taxes in any county of this state, bring or send: into such counties any 
stock of goods or merchandise, to be sold or disposed of in a place of business 
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temporarily occupied for their sale, without the intention of engaging in 
permanent trade in such place, the owner, consignee, or person in charge of 
the said goods, or merchandise, shall immediately notify the county assessor, 
and thereupon the assessor shall at once proceed to value the said stock of 
goods and merchandise at its true value, and upon such valuation the said 
owner, consignee, or person in charge shall pay to the collector of taxes a 
tax at the rate assessed for state, county and local purposes in the taxing 
district in the year then current. And it shall not be lawful to sell or dispose 
of any such goods or merchandise as aforesaid in such taxing district until 
the assessor shall have been so notified as aforesaid and the tax assessed 
thereon duly paid to the collector. [L. 797, p. 176, § 84. ] 


¢1740b. Forfeiture for Failure of Duty. 


In case any such owner, consignee or person in charge of such stock of 
goods and merchandise as is mentioned in the foregoing section, shall fail or 
neglect to notify the proper assessor, or to pay the said tax as herein required, 
or shall proceed to sell or dispose of such stock, or any portion thereof, before 
the payment of the tax levied on account thereof, the owner of such goods or 
merchandise shall forfeit to such taxing district a sum equal to twice the 
amount of tax assessable as aforesaid on account of such stock. Such for- 
feiture may be recovered in the same manner as delinquent personal property 
tax in any court having jurisdiction to the amount thereof, and in such 
action the said penalty shall be preferred before all other debts or claims. 
Any mistake in the name of the owner of the said goods or merchandise shall 
not affect the right to recover such penalty. [L. ’97, p. 176, § 85.] 


3 1741. Duty of Treasurer in Cases of Fraud or Omission in Returns. 


If the county treasurer has reason to believe, or is informed, that any 
person has given to the assessor a false statement of his personal property, 
or that the assessor has not returned the full amount of property required 
to be listed in his county, or has omitted or made erroneous return of any 
property which is by law subject to taxation, or if it shall come to his knowl- 
edge that there is property which has not been listed for taxation for the 
current year, he shall proceed, at any time before the final settlement with 
the county auditor, to correct the return of the assessor and to charge the 
owner of said property on the tax list with the proper amount of taxes, at 
the valuation of the year or years omitted as near as the same can be ascer- 
tained. To enable him to do this he is hereby authorized and empowered to 
issue compulsory process and to require the attendance of any person whom 
he may suppose to have a knowledge of the articles, or value of the property, 
and to examine such person on oath in relation to such statement or return; 
and the treasurer shall in all such cases notify every such person, before 
making the entry upon the tax list, that such person may have an opportunity 
of showing that his statement, or the return of the assessor, is correct; the 
county treasurer shall in all cases file in his office the statement of facts or 
evidence upon which he made such corrections, and when so made the assess- 
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ment and the levy shall have the same force as if made in the first instance. 
[Cf. L. 93, p. 361, § 89; L.’95, p. 520, § 22; L.’97, p. 177, § 86.] 


21742. Erroneous Proceedings Not to Defeat Tax—Re-Listing, etc. 

If any tax heretofore or hereafter levied on any property liable to taxa- 
tion is prevented from being collected for any year or years, by reason of any 
erroneous proceeding, or other cause, the amount of such tax which such 
property should have paid shall be added to the tax on such property for 
the next succeeding year, and if any tax is adjudged void for want of form 
or manner of procedure on the part of the taxing officers, the county com- 
missioners shall cause such property to be placed on the assessment and tax 
roll of the current year, to be collected as other taxes of that year are col- 
lected: Provided, There shall be if necessary a re-listing, re-assessment and 
a re-levy of the proper tax in the manner and by the person now authorized 
by law to list property and levy and assess a tax: Provided further, That 
such re-listing, re-levying and sale shall take place within five years from 
the date such tax would have been delinquent, had such property been prop- 
erly listed, assessed and tax levied thereon: Provided further, That if the 
question is raised in the courts as to the legality of such tax then said five 
years shall not commence to run until such question is finally determined by 
such court or courts. [Cf. L. 793, p. 362, § 90; L. 97, p. 178, § 87.] 


21743. Exemptions of Realty Designated. 

At the time of making the assessment of real property, the assessor shall 
enter each description of property exempt under the provisions of section 
1659, and value and list the same in the manner and subject to the same rule 
as he is required to assess all other property, designating in each case to whom 
such property belongs, and for what purpose used, to entitle it to exemption, 
and he shall require from every person claiming such exemption proof of the 
right to such exemption. [Cf. L. 93, p. 362, § 91; L. 97, p. 178, § 88. ] 


g 1744. Penalty. 

Every county auditor, county assessor and county treasurer who in any 
case refuses or knowingly neglects to perform any duty enjoined on him by 
this chapter, or who consents or connives at any evasion of its provisions 
whereby any proceeding herein provided for is prevented or hindered; 
whereby any property required to be listed for taxation is unlawfully ex- 
empted, or the valuation thereof is entered on the tax roll at less than its 
true cash value shall, for every such neglect, refusal, consent or connivance, 
forfeit and pay to the state not less than two hundred nor more than one 
thousand dollars, at the discretion of the court, to be recovered before any 
court of competent jurisdiction upon the complaint of any citizen who is a 
taxpayer; and the county attorney shall prosecute such suit to judgment and 
execution. [L. 93, p. 362, § 92; L. 97, p. 178, § 89.] 


2 1745. Counsel Fees and Expenses Allowed, When. 
Whenever a civil action is commenced against any person holding the 
office of county treasurer, county auditor, or any other officer, for performing 
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or attempting to perform any duty authorized or directed by any statute of 
this state for the collection of the public revenue, such treasurer, auditor 
or other officer may, in the discretion of the court before whom such action is 
brought, by an order made by such court and entered in the minutes thereof, 
be allowed and paid out of the county treasury, reasonable fees of counsel and 
other expenses for defending such action. [L. 793, p. 362, § 93; L. ’97, p. 
179, § 90.] 


21746. List of Public Lands Sold to be Obtained. 

The assessor of each county shall, on or before the first day of March of 
each year, obtain from the commissioner of public lands, and from the local 
land offices of the state, lists of public lands sold or contracted to be sold 
during the previous year in his county, and certify them for taxation, to- 
gether with the various classes of state lands sold during the same vear, and 
it shall be the duty of the commissioner of public lands to certify a list or lists 
of all public lands sold or contracted to be sold during the previous year, 
on application of the assessor of any county applying therefor. [Cf. L. 793, 
p. 363, § 94; L. 797, p. 179, § 91.] 

21747. Blanks and Forms to be Prescribed by State Auditor, etc. 

The auditor of state shall prescribe the forms of all blanks and books 
required under the provisions of this chapter, and, except as hereinafter 
provided, shall have all detail lists, schedules, assessment and tax books to 
be used in connection with the assessment and collection of the public revenue 
printed and, when necessary, bound at the expense of the state, and furnished 
in sufficient size and quantities to the several counties as may be required: 
Provided, That in preparing tax rolls the state auditor shall follow, substan- 
tially, the following form: [See Form A, p 441.] And provided further, 
That counties may provide their own assessment and tax books and blanks, 
the expense of such books and blanks to be paid by the county. In which 
case the form of the assessment or tax roll may be substantially as follows: 
[See Form B, page 442.] And in that event, the county assessor shall 
list the property upon the assessment or tax roll in this section provided 
for, and said assessment or tax roll, together with the detail lists, shall be 
delivered to the county board of equalization, in the same manner and under 
the same certificate hereinbefore required for the detail lists, and the county 
board of equalization shall equalize the values of, and the county auditor shall 
extend the taxes levied upon the equalized valuation of said property, upon 
said rolls in the manner provided for in the proviso in section 1699, 
and such equalization and extension shall be deemed to be in lieu of 
and take the place of the equalization and extension herein otherwise pro- 
vided for to be made upon the detail lists. The detail and assessment lists 
and blanks shall be in readiness for delivery to the assessor on the first Mon- 
day of March in each year. The state auditor shall decide all questions that 
may arise in reference to the true construction or interpretation of this 
chapter, or any part thereof, in connection with the advice and opinion of the 
attorney general of the state, and such decision shall have force and effect 
until annulled by the judgment or decree of a court of competent jurisdic- 
tion. [Cf. L. °98, p. 363, $ 95; L. 795, p. 517, § 20; L. 797, p. 179, § 92.] 


440 


Cuar. I.] OF ASSESSMENT AND COLLECTION OF TAXES. (3 1747 


(Form A.] 
fae 
(ae 


SUBDIVISION OF Lot OR LAND AGBESGED. 


441 


¢ 1747) 


Pad 


rR 
3 


= 
= > = 


A 
= 


= = 


Tota) siate and eownty levy, 


OF REVENUE AND TAXATION. © 


[Form B.] 


f 
| 


LELET) % 


essary 
3i 5$ i5] 


Hii 


i 


1 


442 


Gaa E 


paid or te whee 


] 


Ld 
® 
a 


a 

< 
o 
v 
4 
< 


EL 


ih ij |E 
i af |= 
t gaj Le 


ewrecal CooL 

Tar. 
Det © miis f 
eu = ane 
"e m | 
a L —— ë 


[Trrtz XI. 


Cuar. I.] OF ASSESSMENT AND COLLECTION OF TAXES. [33 1748, 1750 


21748. Personalty Tax Charged to Realty, How—Abbreviations. 


When it becomes necessary, in the opinion of the county treasurer, to 
charge the tax on personal property against real property, in order that such 
personal property tax may be collected, such county treasurer shall select 
for that purpose some particular tract or lots of real property owned by 
the person owing such personal property tax, and in his tax roll and certificate 
of delinquency shall designate the particular tract or lots of real property 
against which such personal property tax is charged, and such real estate shall 
be chargeable therewith. In all proceedings relative to the levy, assessment 
or collection of taxes, and any entries required to be made by any officer or by 
the clerk of the court, letters, figures and characters may be used to denote 
townships, ranges, sections, parts of sections, lots or blocks, or parts thereof, 
the year or the years for which the taxes were due, and the amount of taxes, 
assessments, penalties, interest and costs. Whenever the abbreviation “do.” 
or character “,,” or any other similar abbreviations or characters shall be 
used in any such proceedings, they shall be construed and held as meaning 
and being the same name, word, initial, letters, abbreviations, figure or figures, 
as the last preceding such “do.” and “,,” or other similar characters. [Cf. L. 
°93, p. 367, § 97; L. 797, p. 180, § 93.] 


ARTICLE 6.—Cenrtiricates oF DELINQUENCY, FORECLOSURE, TAX DEEDS, ETC. 


21749. Certificates of Delinquency, Guaranty of. 


Any day after the taxes charged against real property are delinquent, 
the treasurer shall have the right, and it shall be his duty, upon demand and 
payment of the taxes and interest, to make out and issue certificates of de- 
linguency against such delinquent property, and such certificates shall be 
numbered and have a stub, which shall be a summary of the certificate and 
shall contain a statement :— 

1. Description of the property assessed; 

. Year or years for which assessed; 

. Amount of tax and interest due; 

. Name of owner or reputed owner, if known; 

. The rate of interest the certificate shall bear; 

. The time when a deed may be had, if not sooner redeemed; 

7. When a certificate of any preceding year is outstanding and unredeemed, 
it shall be stated in subsequent certificates issued, and the principal sum due, 
with date of issue; 

8. A guaranty of the county or municipality to which the tax is due that if 
for any irregularity of the taxing officers this certificate be void, then such 
county or municipality will repay to the holder the sum paid thereon with 
interest at the rate of six per cent per annum from the date of its issuance. 
[L. 97, p. 181, § 94.] 
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21750. Interest on—Effect of Certificate. 
Certificates of delinquency shall bear interest, from the date of issuance 
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till redeemed, at the rate of fifteen per cent per annum, and shall be sold to 
any person applying therefor, upon the payment of the value in principal and 
interest thereof: Provided, That when, from the failure of the taxing officers 
to do or perform any act in listing or assessing property, or in issuing such 
certificate, the same is declared void and the same is redeemed by the county 
or municipality issuing the same, such rate of interest shall be six per cent per 
annum. 

Certificates of delinquency shall be prima facie evidence that, — 

1. The property described was subject to taxation at the time the same was 
assessed; 

2. The property was assessed as required by law; 

3. The taxes or assessments were not paid at any time before the issuance 
of the certificate; 

4, Such certificate shall have the same force and effect as a judgment 
execution and sale of and against the premises included therein. [L. 797, p. 
181, § 95.] 


21751. Foreclosure of Certificate. 


Three years after the first day of December next following the date of 
delinquency, the holder of any certificate of delinquency shall give notice to 
the owner of the property described in such certificate that he will apply to 
the superior court of the county in which such property is situate for a 
judgment foreclosing the lien against the property mentioned. Such notice 
shall contain,— 

1. The name of the holder of the certificate, the name of the owner of 
the property, if known, the title of the court of the county in which the 
action is brought; 

2. A statement of contents of the certificate of delinquency, the, amount 
due thereon, including all prior and subsequent taxes paid and interest due 
thereon; 


3. A direction to the owner summoning him to appear within sixty days 
after service of the summons, exclusive of the day of service, and defend the 
action or pay the amount due; 


4. A notice that, in case of failure so to do, judgment will be rendered fore- 
closing the lien for such taxes, assessments and cost against the lands and 
premises named; 

5. The summons shall be subscribed by the holder of the certificate of 
delinquency, or by some one in his behalf and residing within the state of 
Washington, and upon whom all process may be served. Summons shall 
be served in the same manner as summons in a civil action is served in the 
superior court. [L. ’97, p. 182, $§ 96, 97.] 


¢ 175la. Foreclosure by Municipality. 


When any property remains on the assessment rolls for which no certifi- 
cate of delinquency has been sold, the treasurer shall issue the same to the 
county or municipality entitled thereto and deliver them to the clerk of 
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the county, and thereupon the same proceedings shall be had in the name of 
such county or municipality as when held by an individual. The county 
prosecuting attorney, or the attorney for the municipality entitled to the 
certificate, shall prosecute all cases to final judgment. [L. 97, p. 182, § 98.] 


21752. Interested Person May Pay Before Execution of Deed, etc. 


Any person owning an interest in lands or lots upon which judgment is 
prayed, as provided in this chapter, may in person or by agent pay the taxes, 
assessment, penalties, interest and costs due thereon to the county treasurer 
of the county in which the same are situated, at any time before the execution 
of the deed; and for the amount so paid he shall have a lien on the property 
liable for taxes, assessments, penalties, interest and costs for which judgment 
is prayed; and the person or authority who shall collect or receive the same 
shall give a receipt for such payment, or issue to such person a certificate 
showing such payment. [L. 797, p. 183, § 99.] 


g 1753. Payment on Part of Lot. 

Any person before the execution of a deed offering to pay the amount 
due on each tract or lot for the least quantity thereof shall be the purchaser 
of such quantity, which shall be taken from the east side of such tract or lot. 
In determining such piece or parcel of such tract or lot a line is to be drawn 
due north and south, far enough west of the eastern point of tract to make 
the requisite quantity, and such person shall succeed to all the rights of the 
certificate holder to the lands or lots selected, and the remainder shall be 
discharged from the lien. [L. 797, p. 183, § 100. ] 


21754. Deed. 

The county treasurer, on judgment being entered, shall make out and 
deliver to the purchaser of any lands or lots or any portion thereof, as afore- 
said, a deed describing the land or lot or portion thereof as the same was 
described in the certificate of delinquency, the date of such judgment, the 
amount of taxes, assessments, penalties, interest and costs for which the same 
was adjudged delinquent, and that no payment has been made therefor. If 
any person shall become entitled to more than one tract or lot, he may have 
the whole or one or more of them included in one deed. [L. 797, p. 183, § 
101. ] 


¢ 1755. Redemption—Penalty and Interest. 


Real property sold under the provision of this chapter may be redeemed 
at any time before the expiration of three years from the date of delinquency, 
by payment, in legal money of the United States, to the county treasurer 
of the proper county for the benefit of the owner of the certificate of delin- 
quency against said property, the amount for which the same was sold, to- 
gether with fifteen per cent per annum thereon from the date of delinquency 
until payment. The person redeeming such property shall also pay the amount 
of all taxes, assessments, penalties, interest and costs accruing after the issu- 
ance of such certificate of delinquency, with fifteen per cent per annum in- 
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terest thereon from the day the same were due until paid, unless such subse- 
quent taxes or assessments, penalties, interest or costs have been paid by or 
on behalf of the person for whose benefit the redemption is made, and not 
being the purchaser of the delinquent tax certificate or his assignee. No fee 
shall be charged for any redemption after the passage of this act. If the 
real property of any minor heir, or insane person, be sold for non-payment of 
taxes or assessments the same may be redeemed at any time after sale and 
before the expiration of one year after such disability has been removed upon 
the terms specified in this section on the payment of interest at the rate of 
fifteen per cent per annum on the amount for which the same was sold, 
from and after the date of sale, which redemption may be made by themselves 
or by any person in their behalf. Tenants in common, or joint tenants, shall 
be allowed to redeem their individual interests in real property sold under the 
provisions of this chapter in the same manner and under the terms specified 
in this section for the redemption of real property other than that of insane 
persons and minor heirs. Any redemption made shall inure to the benefit 
of the person having the legal or equitable title to the property redeemed, 
subject, however, to the right of the person making the same to be reimbursed 
by the person benefited. [Cf. L. 793, p- 378, § 121; L. ’°95, p. 523, § 25; L. 
97 p. 184, § 102. ] 

There being no statute in this state pro- be paid into the county treasury for the 
viding for the disposition of penalty and benefit of the county was expressly repealed 
interest on delinquent taxes such penalty by the revenue act of ’93: Id. 
and interest must be apportioned to the The penalty and interest collected by a 
several funds included in the tax upon county treasurer upon taxes levied for the 
which they have been Soe: Tacoma city belong to it as much as the taxes so 
School Dist. v. Hedges, 13 W., 69. levied: State v. Mish, 13 W., 302; citing 


Laws of ’79 (p. 44, $ 1m), providing that School Dist. v. Hedges, supra, 
interest collected on delinquent taxes should 


21756. Judgment and Order of Sale for Taxes. 

The court shall examine each application for judgment of forfeiture, and 
if defense (specifying in writing the particular cause of objection) be offered 
by any person interested in any of said lands or lots to the entry of judgment 
against the same, the court shall hear and determine the matter in a summary 
manner, without other pleadings, and shall pronounce judgment as the right 
of the case may be; or said court may, in its discretion, continue such indi- 
vidual cases, wherein defense is offered, to such time as it may deem necessary, 
in order to secure substantial justice to the contestants therein; but in all 
other cases said court shall proceed to determine the matter in a summary 
inanner as above specified. The court shall give judgment for such taxes, 
assessments, penalties, interest and costs as shall appear to be due upon the 
several lots or tracts described in said notice of application, and such judg- 
ment shall be considered as a several judgment against each tract or lot, or 
part of a tract or lot, for each kind of tax or assessment included therein, 
including all penalties, interest and costs, and the court shall order and 
direct the clerk to make out and enter an order for a deed of such real property 
against which judgment is made or vacate and set aside the certificate or 
make such other order or judgment as in law and equity may be just. Said 
order shall be signed by the judge of such superior court and attested by the 
clerk thereof, and a certified copy of said order, together with a certified list 
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of the property therein ordered sold, shall be served upon the county treas- 
urer, and the said service shall be full and sufficient authority for him to 
proceed to execute a deed to said property for said sums set forth in said 
order, and to take such further steps in the matter as are provided by law. 
In all judicial proceedings of any kind for the collection of taxes, assessments, 
and the penalties, interest and costs therein, all amendments may be made 
which, by law, can be made in any personal action pending in such court, and 
no assessments of property or charge for any of said taxes shall be considered 
iJlegal on account of any irregularity in the tax lists or assessment roll, or on 
account of the assessment rolls or tax lists not having been made, completed 
or returned within the time required by law, or on account of the property 
having been charged or listed in the assessment or tax list without name, or 
any other name than that of the original owner, and no error or informality 
in the proceedings of any of the officers connected with the assessment, levy- 
ing or collection of the taxes, not affecting the substantial justice of the tax 
itself, shall vitiate or in any manner affect the tax, or the assessment thereof, 
and any irregularity or informality in the assessment rolls or tax lists, or in 
any of the proceedings connected with the assessment or levy of such taxes, 
or any omission or defective act of any officer or officers connected 
with the assessment or levying of such taxes, may be, in the discre- 
tion of the court, corrected, supplied and made to conform to law 
by the court: Provided, The treasurer shall, upon the making of such 
order and judgment of the court to execute such deed, first offer the 
property condemned for sale, for the taxes, interest, charges and costs. All 
sales shall be made on Saturday, between the hours of nine o’clock in the 
morning and four o’clock in the afternoon, after first giving notice of the 
time and place where such sale is to take place, for ten days successively, by 
posting notice thereof in three public places in such county. Such notice 
shall contain a statement that, by order of the court duly made, the property 
described was, on the .... day of ......, ...., adjudged forfeited for non- 
payment of taxes for the year ...., levied against such property, with interest 
and costs (stating the same), and that such treasurer will offer the same for 
gale to the highest and best bidder therefor. At such sale, the holder of the 
certificate shall be deemed a bidder to the amount of his claim, and upon such 
sale the treasurer shall execute the deed as in the order of the court decreed. 
The treasurer may include in one notice any number of separate tracts or lots 
for the same year’s taxes. [Cf. L. ’93, p. 370, § 105; L. 797, p. 184, § 103.] 


Where proceedings have been instituted 
under the statute of ’93 for collection of de- 
linquent taxes and, upon trial of objections 
thereto, by owner of land against which 
judgment for such taxes is sought, it is 
found by the court that the tax levied was 
excessive and not uniform, the assessment 
cannot for that reason be declared null and 
void, but the court is authorized to modify 
the assessment, according to the true valu- 
ation, °and base its judgment for taxes 
thereon: Pacitic Co. v. Ellis, 12 W., 108; cit- 
ing Lockwood v. Roys, 1 W., 697; Benn vV. 
Chehalis Co., 11 W., 134. 

The fact that a tax payer is by statute 
given the right to defeat the collection of an 
illegal tax whenever suit for its collection is 
instituted by the county, will not prejudice 


his right to maintain an action in the mean- 
time to enjoin its collection and remove the 
apparent lien which constitutes a cloud 
upon his title: Benn v. Chehalis Co., 11 W., 
134; cited in Pacific Co. v. Ellis, 12 W., 110. 

Under a former law (L. ’91, p. 280) modified 
by Law of ’91, p. 166, delinquent taxes for 
the years 1889 and 1890 cannot be collected 
under the old law, except in cases where 
prior to the passage of the later enactment, 
proceedings had been begun under the for- 
mer, for the collection of taxes whereof the 
levy and assessment had been completed 
and payment was past due: Spokane Co. V. 
N. P. Ry. Co., 6 W., 89. 

The legislature has the power to enact a 
change in the method of collection of taxes 
which were assessed and levied under a for- 
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mer law, as the method of collection is delinquent tax liens under the act of ’91 

merely a matter of remedy and not of con- (pp. 166-280), see Whatcom Co. v. Fairhaven 

tract right: Id. Land Co., 7 W., 101; Spokane Co. v. N. P. 
For decisions affecting actions to foreclose Ry. Co., supra. 

@ 1757. Appeals to Supreme Court. 

Appeals from the judgment of the court may be taken to the supreme 
court at any time within six months after the rendition of said judgment, 
on the party praying an appeal executing a bond to the state of Washington, 
with two or more sureties to be approved by the court, in some reasonable 
amount to be fixed by the court, conditioned that the appellant will prosecute 
his said appeal with effect, and will pay the amount of any taxes, assessments, 
penalties, interest and costs which may finally be adjudged against the real 
estate involved in the appeal by any court having jurisdiction of the cause. 
But no appeal shall be allowed from any judgment for the sale of 
lands or lots for taxes, nor shall any writ of error to reverse such 
judgment operate as a supersedeas, unless the party praying such ap- 
peal, or desiring such a writ of error, shall, before taking such ap- 
peal, or suing out such a writ of error, deposit with the county treas- 
urer an amount of money equal to the amount of the judgment and 
costs. If in case of an appeal, or suing out a writ of error, the judgment 
shall be confirmed in whole or in part, the supreme court shall enter judgment 
for the amount of taxes, with damages, not to exceed twenty per cent, and 
order that the amount deposited with the treasurer aforesaid, or so much 
thereof as may be necessary, be credited upon the judgment so rendered, and 
execution shall issue for the balance of said judgment, damages and costs. 
The clerk of the supreme court shall transmit to said county treasurer a certi- 
fied copy of the order of affirmance, and it shall be the duty of such county 
treasurer, upon receiving the same, to apply so much of the amount deposited 
with him, as aforesaid, as shall be necessary to satisfy the amount of the judg- 
ment of the supreme court, and to account for the same as collected taxes. 
If the judgment of the superior court shall be reversed, and the cause re- 
manded for a re-hearing, and if, upon the re-hearing, judgment shall be ren- 
dered for the sale of the land or lot for taxes, or any part thereof, and such 
judgment be not appealed from, or writ of error prosecuted with supersedeas 
issued thereon, as herein provided, the clerk of such superior court shall 
certify to the county treasurer the amount of such judgment, and thereupon 
it shall be the duty of the county treasurer to certify to the county clerk the 
amount deposited with him, as aforesaid, and the county clerk shall credit 
the said judgment with the amount of such deposit, or so much thereof as 
will satisfy the judgment, and the county treasurer shall be chargeable and 
accountable for the amount so credited as collected taxes. Nothing herein 
done shall be construed as requiring an additional deposit, in case of more 
than one appeal or writ of error being prosecuted in said proceedings. If, 
upon a final hearing, judgment shall be refused for a deed to the lands or 
lots for the taxes, penalties, interest and costs, or any part thereof, the county 
treasurer shall pay over to the party who shall have made such deposit, or 
his legally authorized agent or representatives, the amount of the deposit, 
or so much thereof as shall remain after the satisfaction of the judgment 
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against the premises in respect of which such deposit shall have been made 
[Cf. L. 93, p. 372, § 106; L. 797, p. 186, § 104. ] 


This section, providing for the deposit of where the assessment was absolutely void: 
sufficient money to pay the judgment and In re Lockwood’s Application, 11 W 
costs upon the appeal from a judgment for compare Lockwood v. Roys, 11 W., 

a sale of land for t&xes, does not apply 


? 1758. Execution of Judgment. 

If judgment is rendered by any court at any time against any lands 
or lots for any taxes, assessment, penalty, interest or costs, the county treas- 
urer shall proceed to execute such judgment by the execution of a deed to the 
lands and lots against which such judgment has been rendered: Provided, 
however, That in case of an appeal from any such judgment the county treas- 
urer shall co issue such deed until such appeal is disposed of. [L. 793, p. 
874, § 107; L. ’97%, p. 188, § 105.] 


2 1759. Treasurer to Sell Lands Upon Order of Court, When. 

Whenever the county treasurer shall certify to the superior court of his 
county that the taxes, penalties, interest and costs on heretofore or hereafter 
forfeited lands equals or exceeds the actual value of such lands, the treasurer 
shall, upon receipt of an order issued to him from the superior court, offer 
for sale to the highest bidder the tract or lands or lots in such order described, 
after first giving ten days’ notice by advertising, in some paper of general 
circulation in his county, the time and place of sale, together with the de- 
-= scription of the tracts or lands so to be offered. And a certificate of purchase 
shall be issued to the purchaser at such sale as in other cases in this chapter 
provided, and the county treasurer shall receive credit in his settlement with 
the county auditor for the amount on the several funds not realized by 
such sale. All collections made under the provisions of this chapter shall be 
paid into the several funds pro rata by the county treasurer, and accounted 
for in the same manner as all other moneys received by him. [L. 97, p. 188, 
g 106.] 


21760. Forfeitures—Subsequent Certificates—Exception. 

If any purchaser of delinquency certificates shall suffer a subsequent 
tax, on the same property to become delinquent, or a subsequent certificate to 
issue for taxes before the expiration of the last day for a deed therefor, such 
purchaser shall not be entitled to a deed for such real property until the ex- 
piration of a like term from the date of the subsequent certificate, during 
which time the land shall be subject to redemption upon the terms and con- 
ditions prescribed in this act; but the person redeeming shall only be required 
to pay, for the use of such first purchaser, the amount paid by him. The 
second purchaser, if any, shall be entitled to the redemption money as pro- 
vided for in the preceding section: Provided, however, It shall not be neces- 
sary for any municipal corporation which shall bid in its own delinquent 
special assessments at any sale, in default of other bidders, to protect the 
property from subsequent forfeitures or sales, as above required in this section. 
[Cf. L 293, p. 378, § 122; L. 797, p. 188, § 107. ] 
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21761. Books as Evidence—Treasurer Shall Turn Over Moneys to Successor. 


The books and records belonging to the office of county treasurer, certi- 
fied by said treasurer, shall be deemed prima facie evidence to prove the 
issuance of any certificate, the sale of any land or lot for taxes or assessments, 
the redemption of the same or payment of taxes or assessments thereon. The 
county treasurer shall, at the expiration of his term of office, pay over to his 
successor in office all moneys in his hands received for redemption from sale 
for taxes on real estate. [L. 93, p. 379, § 123; L. 797, p. 189, § 108.] 


2 1762. Erroneous Sale. 

Whenever it shall be made to appear to the satisfaction of a county 
treasurer that any tract or lot was sold which was not subject to be taxed or 
upon which taxes or assessments have been paid previous to the sale, he shall 
make an entry opposite to such tracts or lots in the sale or redemption record 
that the same was erroneously sold, and such entry shall be prima facie 
evidence of the fact therein stated. [L. 793, p. 379, § 124; L. 97, p. 189, § 
109. ] 


2 1763. Rights of Purchaser at Erroneous Sale. 

When the purchaser at such erroneous sale, or any one holding under 
him, shall have paid any taxes or assessments, together with the penalty, in- 
terest and costs, upon the property so sold, which has not been paid by the 
owner of the property, he shall have the right to recover from such owner the 
amount he has so paid, with ten per cent interest from the time of payment, 
as money paid for the owner’s use. [Cf. L. 793, p. 379, § 125; L. 97, p. 189, 
§ 110.] 


l 1764. Effect of Redemption. 

The receipt of the redemption money of any tract of land or lot by any 
purchaser, or by the county treasurer for the benefit of such purchaser, or 
the return of the certificate of purchase for cancellation, shall operate as a 
release of all the claim to said tract under or by virtue of the purchase, and 
the county treasurer, upon the receipt of any such redemption money, shall 
immediately indorse upon the sale or redemption record the fact that such 
taxes, penalties, interest and costs have been paid, and the property therein 
described has been redeemed from sale by said payment, and shall deliver to 
the person redeeming the same a certificate of redemption therefor. [Cf. 
L. 793, p. 379, § 126; L. 797, p. 190, § 111.] 


@ 1765. Costs of Publication. 

In case any person shall be compelled to publish a notice in a newspaper 
under the provisions of this chapter, then, before any person who may have a 
right to redeem lands or lots from sale shall be permitted to redeem, he shall 
pay to the officer who by law is authorized to receive such redemption money 
the amount paid for publishing such notice for the use of the person com- 
pelled to publish such notice, as aforesaid, the fee for such publication. [Cf. 
L. 793, p. 381, § 129; L. ’97, p. 190, § 112.] 
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2 1766. Number of Tracts in One Deed—Fees—Recording. 

When any person shall hold more than one certificate of purchase at 
the same sale and for the same year’s tax or assessment, the treasurer shall, 
on the request of the holder of such certificates, include as many tracts or 
lots described therein, not exceeding ten separate descriptions, in the deed 
of conveyance as such person may desire, and for which deed the county treas- 
urer shal] have and receive, for the benefit of the county, a fee of fifty cents 
for each certificate embraced therein: Provided, That no greater fee than 
five dollars shall be charged upon any one deed. The deed so made by the 
county treasurer, under the official seal of his office, shall be recorded in the 
same manner as other conveyances of real estate, and shall vest in the grantee, 
his heirs and assigns, the absolute title to the property therein described, 
without further acknowledgment or evidence of such conveyance. [Cf. L. 
793, p. 381, § 131; L. ’97, p. 190, § 113.] 


21767. Deeds Prima Facie Evidence. 


Deeds executed by the county treasurer, as aforesaid, shall be prima facie 
evidence in all controversies and suits in relation to the right of the purchaser, 
his heirs and assigns, to the real estate thereby conveyed of the following 
facts:— 

First: That the real estate conveyed was subject to taxation at the time 
the same was assessed, and had been listed and assessed in the time and 
manner required by law; 

Second: That the taxes or assessments were not paid at any time before 
the issuance of deed; 

Third: That the real estate conveyed had not been redeemed from the 
sale at the date of the deed; 

Fourth: That the real estate was sold for ues assessments, penalties and 
costs, as stated in the deed; 

Fifth: That the grantee in the deed was the purchaser, or assignee of the 
purchaser; 

Sixth: That the sale was conducted in the manner required by law. 

And any judgment for the deed to real estate sold for delinquent taxes 
rendered after the passage of this act, except as otherwise provided in 
this section, shall estop all parties from raising any objections thereto, or 
to a tax title based thereon, which existed at or before the rendition of such 
judgment, and could have been presented as a defense to the application for 
such judgment in the court wherein the same was rendered, and as to all 
such questions the judgment itself shall be conclusive evidence of its regu- 
larity and validity in all collateral proceedings, except in cases where the 
tax or assessments have been paid, or the real estate was not liable to the 
tax or assessment. [Cf. L.’93, p. 382, § 132; L.’97, p. 190, § 114.] 


See infra § 4517 and notes, conveyances of fora tax deed, that law will govern the exe- 
real estate. cution of the deed under such sale, although 
A tax deed executed to decedant’s estate is prior to its execution the law of '93, requir- 
void for want of a grantee: McInerney v. ing notice to be given, may have taken ef- 


Beck, 10 W., 515. fect: Ford v. Durie, 8 W., 87; compare New- 
Where a sale for delinquent taxes has man Vv. No. Yakima, 7 W., 220. 
been made under the revenue act of ‘91, Actions commenced under the revenue act 


which required no notice for an application of ’91 (L. ’91, p. 280) to declare a lien upon 
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real estate for unpaid taxes, were not saved 
under the repealing act of Mar. 15, ’93: 
Thurston Co. v. Scammel, 7 W., 94, 95. 

The statute of '8, p. 92, requiring holders 
of tax certificates to give notice to the 
owner or occupant of land before they can 
obtain tax deeds, did not, in its application 
to a tax certificate issued before its passage, 
impair the obligation of the contract evi- 
denced by the certificate, and the holder 
thereof was bound to give such notice: 
Coulter v. Stafford, 56 Fed. Rep., 564. 

Under the revenue laws of ’°75, ’77 and ’79 
it was the duty of the county treasurer, and 
not the sheriff, to execute deeds in redemp- 
tion of certificates issued for tax sales prior 
to the taking effect of the law of ‘79, al- 
though at the time of the execution of the 
deed the law may have provided that the 
sheriff was the proper party therefor: Ward 
v. Huggins, 7 W.. 617. 

See infra § 601 and notes, limitations of 
actions affecting tax deeds. 

See § 5678 infra, action to enjoin collection 
of taxes. 

A tax deed is not sufficient to pass title 
when the property has not been assessed in 
the name of the known owner, and no notice 
had been given by the treasurer that the 
duplicate assessment roll was in his hands, 
together with the dates when taxes must be 
paid, and no notice had been advertised by 
the sheriff that the sale for delinquent taxes 
would be at public auction: Vestal v. Mor- 
ris, 11 W., 451. 

The presumption that such notices had 
been given is overcome when it is shown 
that there is an entire absence of proof 
thereof in the county records, and there is 
no proof that the notices had in fact been 
given: Id. 

The execution of a second tax deed to cure 
the defects in one originally made will not 
give the holder of such deed the benefit of 
$$ 2936, 29837, Code of ’81, declaring that tax 
deeds shall be conclusive evidence in some 
particulars and prima facte in others, of the 
regularity of prior proceedings, when a ten- 
der and application to redeem had been 
made before the execution of the second 
deed: Td. 

Although § 40, L. ’71, p. 36, makes a tax 
deed presumptive evidence of the regularity 
of all prior proceedings, and places the bur- 
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den of showing the irregularities upon the 
owner in an action by the tax purchaser to 
recover possession and quiet title, yet when 
it is shown that the original assessment roll 
is not in the office of the county auditor, the 
proper custodian thereof, the presumption 
of regularity is overthrown, and the burden 
devolves upon the purchaser at the tax sule 
to explain its absence: Hurd v. Brisner, 3 
W., 1; 2 Am. St. Rep., 17. 

A tax deed which fulfills the requirements 
of the statute as to what it shall contain, 
but also recites enough of the prior pro- 
ceedings to show the sheriff's authority to 
sell the land and the treasurer’s authority 
to make the deed, is neither void nor irregu- 
lar on its face: Ward v. Huggins, 7 W., 617. 

Under the Laws of ’'%, p. 72, § 41, declaring 
that a tax deed should be presumantii e evi- 
dence of all former proceedings, such deed 
is admissible in evidence without further 
preliminary proof on the part of the grantee 
of the prior proceedings under which the 
deed was executed: Id. 

Under Code ’81, § 2937, providing that tax 
deeds should be conclusive of the regularity 
of the proceedings from the assessment to 
the execution of the deed, a sale of land for 
the non-payment of a tax which is illegal 
because the cost of surveying the land had 
never been paid as required by the act of 
congress granting lands to the Northern Pa- 
cific Railroad Company would cast a cloud 
upon the title, and payment of such tax 
under protest, to avoid a threatened sale, 
would be an involuntary one: Montgomery 
v. Cowlitz Co., 14 W., 230. 

A land owner is not estopped to recover 
the amount of an invalid tax paid to the 
county involutarily by the fact that, after 
such payment and prior to the commence- 
ment of the action, the county paid out the 
money to the various road and schoo! dis- 
tricts of the county: Id. 

The payment of an illegal tax upon land 
before the owner is delinquent. and before 
the institution of proceedings looking to its 
collection or enforcement against the land, 
and before he has been called upon to pay 
by any officer, is not an involuntary pay- 
ment within the rule relating to the recov- 
ery of such payments, although nominally 
paid under protest: Id. 


21768. Deed to be Filed Within One Year. 
Unless the holder of the certificate of delinquency for real estate pur- 


chased under this chapter takes out a deed as entitled by law, and files the 
same for record within one year from and after the time he is entitled to 
such deed, the said certificate or deed, and the sale on which it is based, shall, 
from and after the expiration of such one year, be absolutely null. If the 
holder of such certificate shall be prevented from obtaining such deed by 
injunction, or order of any court, or by the refusal of the treasurer to execute 
the same, the time he is so prevented shall be excluded from the computation 
of such time. Certificates of purchase and deeds executed by the county 
treasurer shall recite the qualifications required in this section. [L. ’93, p. 
383, § 133; L. 97, p. 191, $ 115.] 


21769. Procedure as to Taxes of Former Years. 


All lots, tracts and parcels of land heretofore forfeited or sold to counties 
for delinquent taxes due and remaining unpaid at the date of the approval of 
this chapter, or for the collection of which suit has been instituted, but no 
judgment ordering such property sold for taxes has been rendered, as shown 
by the registers of unpaid taxes now on file in the offices of the several county 
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treasurers of the state, shall be deemed to be delinquent under the provisions 
of this chapter, and the same proceedings may be had to enforce the payment 
of such unpaid taxes, together with penalty, interest and costs, and payment 
enforced under and by virtue of the provisions of this chapter. Certificates 
of delinquency against the delinquent taxes of [levied in] eighteen hundred 
and ninety-three, eighteen hundred and ninety-four and eighteen hundred 
and ninety-five shall, on application, be issued by the county treasurer on or 
before January thirty-first eighteen hundred and ninety-eight, at the time 
and in the manner specified in this act, and all subsequent taxes remaining ` 
unpaid shall be collected under the provisions herein set forth. [Cf. L. 793, 
p. 385, § 136; L. 97, p. 192, § 116.] 
See note to § 1730 supra, 


¢ 1770. Detail Sheets for 1897. 

The board of county commissioners may, for the year eighteen hundred 
and ninety-seven, direct the assessor to prepare and bind with the detail 
sheets for such year supplementary sheets, properly ruled for extending and 
equalizing the taxes thereon, and such taxes shall be extended and equalized 
thereon and shall be transcribed from such detail lists in the manner in this 
chapter provided to the tax roll. [L. 97, p. 192, § 117.] 


ł 1771. Remission of Penalties and Interest for 1895 and Previous Years. 

All costs, penalties and interest, in excess of six per cent per annum from 
the date of delinquency on all state, county, school district, road district and 
municipality taxes levied for the year eighteen hundred and ninety-five and 
previous years, and which have not been sold at tax sale to parties other 
than the county or municipality for which the original tax was levied be and 
are hereby remitted, and the county treasurers of the respective counties in 
this state are authorized to receive and receipt for the net amount of such 
taxes, as originally levied, with six per cent interest per annum from the date 
of delinquency: Provided, That in order to receive the benefit of the remis- 
sion herein provided for, all such delinquent taxes shall be paid on or before 
the thirtieth day of November, eighteen hundred and ninety-seven, with 
interest as aforesaid, and if not so paid, then all the penalties, costs and inter- 
est, now charged against the same shall be and remain a charge against such 
delinquent property, and the said treasurer shall thereupon issue certificates 
of delinquency against any and all of the said property, in the same manner 
and to the same effect, as provided for in this act in relation to certificates 
of delinquency, and the treasurer is hereby authorized to enter such remission 
upon his tax receipts, when issued, as discount. [L. ’97, p. 192, § 118. ] 


21772. Fees of Officers. 
1. The treasurer shall, upon the issuance of a certificate of delin- 


quency, collect . . . - $0 50 
2. For making a deed, ee all s services Tendra, elude ds 
and posting notices . . . 3 00 


3. The clerk of the court shall, upon Aline appear for ‘ademas 
and for all services rendered to and including judgments, collect 2 00 
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4. From each contestant at time of filing such contest . . . . . 5 00 
[L. 797, p. 193, § 119.] 


@ 1773. Taxes Paid by Mistake—Reoimbursement. 

If any property owner shall pay taxes on the property of another by mis- 
take of any kind, and the owner of such property fails or refuses, after thirty 
days’ demand, to reimburse such payor before the date on which the delin- 
quency certificates are issued, as provided in this chapter, the payor, or his 
assignee, may surrender the tax receipt given for such tax payment to the 
county treasurer and take a certificate of delinquency in lieu thereof, on 
payment of the accrued interest thereon. [L. 797, p. 193, § 120.] 


CHAPTER II. 
OF ASSESSMENT AND COLLECTION OF TAXES IN CITIES OF FIRST CLASS. 


21778. Assessments in Cities of the First Class. 

It shall be the duty of the county assessor in each county in which there 
is a city of the first class, as soon as the county and state boards of equalization 
have finally fixed the valuation of the property in such county for state and 
county taxation in each year, to certify to the city comptroller of each city 
of the first class in such county a summary of the valuation of all real estate 
and personal property in such city, or subject to taxation therein, as shown 
by the assessment roll of such county, as finally fixed by the said boards, and 
also a list of all residents of such city liable to pay a poll tax. It shall be 
the duty of the county assessor in making up his assessment roll for the 
county to place the property within the limits of any such city subject to 
taxation therein in as compact a form as practicable on said roll, so that 
the city taxes may be extended in the same manner as state and county taxes 
are extended, and that portion of said assessment roll embracing persons and 
property subject to taxation in such city shall constitute also the assessment 
rol] of such city of the first class for the levy and collection of the taxes 
thereof. When by reason of a change in the boundaries of any such city or 
otherwise, the rate of taxation is required to differ in different districts 
thereof, the real and personal property in each district shall be properly segre- 
gated for that purpose, and such segregation shall duly appear in the sum- 
mary certified as aforesaid. [L. 793, p. 167, § 1.] 


See supra § 1699 notes. State v. Mish, 13 Wa 302; citing School Dist. 
A private citizen cannot, in an action to v. Hedges, 13 W., 
restrain the collection of taxes, question the The act 'of Mar. “is, '93, repealing “all acts 
right of a municipal corporation to exercise and parts of acts, etc., ” affects laws relat- 
the authority, powers and functions of an ing to state taxation generally, but has no 
incorporated city: Kuhn v. Port Townsend, application to the law of Mar. 9, '983 (this 
12 W., G5. act), relating to collection of taxes in cities 
The penalty and interest collected by a of the first class: State v. Carson, 6 W., 251; 
county treasurer on taxes levied for the city State v. Abraham, 6 W., 372. 
belong to it as much as the taxes so levied: 


21779. Rate of Taxes. 
The city council of each city of the first class shall within thirty days 
after receiving the certificate of the county assessor, as provided in the pre- 
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ceding section, by ordinance in each year fix the rate of taxes to be levied 
and levy the taxes‘upon all taxable property, both real and personal, in such 
city, or subject to taxation therein, as shown by said roll, needed to raise suff- 
cient revenue to carry on the different departments of the municipal govern- 
ment thereof for one year, which year shall be the fiscal year (to be designated 
in the ordinance) fixed by the charter of such city, and shall be either the 
current or ensuing fiscal year as required by such charter, or, in the absence 
of a charter requirement, as such ordinance shall provide. Any other general 
taxes authorized by the charter of such city to be levied with the annual tax 
Jevy may be included in such levy. [L. 93, p. 167, § 2.] 


Although a city of the first class had, 
under the provisions of its charter, levied a 
municipal tax for the year '%, the city had 
the power, under this act, to levy an addi- 


levy within thirty days after the assessment 
roll has been certified to it, is declaratory 
instead of mandatory, and failure to strictly 
comply therewith would not deprive the city 


of the right to make a tax levy for the year: 


Id. 

This section must be construed with refer- 
ence to §§ 394, 43% supra: Ejidemiller v. Ta- 
coma, 14 W., , 382 


tional tax upon the basis of the tax roll of 
the county for the year ’%: Wingate v. 
Ketner, 8 W., 94. 

The statutory provision requiring the 
common council of a city to make a tax 


21780. Clerk to Certify. 

The city council shall cause the city clerk to certify a copy of the ordin- 
ance making such levy to the county auditor, or other officer authorized to 
extend the state and county taxes, who shall extend the same upon the general 
assessment roll of such county in the same manner and at the same time that 
he extends the levy for state and county purposes, and shall in turn certify 
the same to the county treasurer, who shall proceed to collect such taxes in 
the same manner and at the same time and with the same power to enforce 
payment as in the case of state and county taxes. All city taxes may be ex- 
tended in one column without distinguishing the various funds or purposes 
for which the same are levied, and a copy of the ordinance making the levy 
for such city shall be recorded in full in each book making up the assessment 
roll. [L. ’93, p. 168, $ 3.] 


¢ 1781. County Treasurer, Duties of. 

The county treasurer of each county in which there is or shall be a city 
of the first class is hereby constituted ex officio collector of city taxes of such 
city, and before entering upon the duties of his office he shall execute in favor 
of such city and file with the clerk thereof a good and sufficient bond, the 
penal sum to be fixed by the city council, such bond to be approved by the 
mayor of such city or other authority thereof by whom the bond of the city 
treasurer is required to be approved. All special assessments and special 
taxation for local improvements assessed on property benefited shall be col- 
Jected by the city treasurer except as otherwise provided by this chapter. 
[L. 793, p. 168, § 4; L. 795, p. 407, § 1.] 


An office is not abolished by a statuta 
which repeals a portion of a former statute 
respecting the duties of the office but omits 
a provision as to compensation: Mudgett v. 
Liebes, 14 W., 482. 

The attempt to deprive a county treasurer 
of the compensation which the law at the 


time of his election gave him for duties as 
city tax collector, while leaving him still 
under obligation to perform such duties, is 
in conflict with Art. XI., § 8, of the state 
constitution, which prohibits the salary of 
an officer to be increased or diminished dur- 
ing his term of office: Id. 


21782. County Treasurer to Turn Over Collections Weekly. 
All such city taxes collected shall belong to such city, and the county 
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treasurer shall turn over all such taxes so collected to the city treasurer on 
Monday in each week and take a receipt therefor in duplicate, and at the same 
time he shall certify to the city comptroller the amounts of taxes so collected 
and turn over and deliver with such certificate one copy of the receipt of the 


city treasurer therefor. The county treasurer shall also render to the city. 


comptroller on each Monday between the first day of January and the first 
day of May a statement of all taxes collected for such city during the pre- 
ceding week. [L. ’93, p. 169, § 5; L. ’95, p. 408, § 2.] 


2 1783. Delinquent Taxes. 

All taxes of any such city assessed under the provisions of this chapter 
becoming delinquent shall be collected and enforced by the same officers and 
in the same manner as delinquent county and state taxes now are or may 
hereafter be collected and enforced. Any real property sold to the county for 
state, county and city taxes shall be held by the county for the common 
benefit of the county and city in proportion to the equitable interest of each 
in the taxes, costs and expenses for which the same were sold. All provisions 
of law relating to discount on state and county taxes and penalties, interest 
and costs thereon and the times when the same become due, payable or delin- 
quent shall apply to city taxes levied under authority of this chapter. [L. 
793, p. 169, § 6:] 


21784. Other Taxes. 


All delinquent taxes now or hereafter owing to any city not levied as 
provided in this chapter shall be collected and enforced in the manner pro- 
vided by the charters of the respective cities by which the same were levied. 
[L. 793, p. 169, § 7.] 


See notes to § 735 supra. 


2 1785. Roll of County to be Assessment Roll of City. 

The assessment roll of the county made as herein provided shall be 
deemed and held to be also the assessment roll of any city of the first class 
therein, and in cases where the charter of any such city requires delinquent 
assessments for local improvements, or any special taxes or assessments what- 
ever to be entered on the annual tax roll of such city, the city treasurer shall 
from time to time certify the same, together with the accumulated penalties 
and interest thereon, to the county treasurer, who shall enter the same on the 
general county assessment roll against the property so taxed or assessed in a 
separate column head, “Delinquent local assessments, city uf ...... ” in 
the manner directed by such charter, and the same shall be a part of the tax 
due on such property and with interest shall be collected as other taxes, 
separate account being kept thereof, and if not paid within the time fixed 
for the payment of other taxes, shall be collected as other taxes are collected, 
together with the additional charges, penalties and interests authorized to be 
charged and collected on other delinquent taxes; and all other proceedings 
shall be taken thereon as if the same were originally a part of the general tax 
assessed against such property. [L. 793, p. 169, $ 8.] 
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2 1786. This Chapter to Supersede Conflicting Provisions. 

This chapter shall supersede all conflicting provisions of law or charters 
of cities of the first class relating to the assessment, equalization and collec- 
tion of general taxes for municipal purposes: Provided, That in counties 
having cities of the first class the city council thereof shall select a committee 
of three members of such council to act with the board of county commission- 
ers as a board of equalization, and shall have the powers and perform the 
duties concerning the equalization of assessments in their respective cities 
that are given to the county boards of equalization by the general revenue 
laws of the state. The city council may provide for the compensation of the 
members of the committee for the time they are actually engaged as mem- 
bers of the board of equalization. [L.’93, p. 170, § 9; L. ’95, p. 408, $ 3.] 


@ 1787. City to Pay Clerk Hire. 

Fach city shall pay the county one thousand dollars per annum for clerk 
hire. [L. 93, p. 170, § 10; L. 95, p. 409, § 4.] 
section is not pald to the county treasurer. sre for now dadd tmpeosd upon "hin: 


as such and does not violate the constitu- State v. Carson, 6 W., 250. 
ticnal inhibition against increasing the 


CHAPTER III. 


OF TAXATION AND DISPOSITION OF FUNDS IN CITIES OF LESS THAN 
TWENTY THOUSAND INHABITANTS. 


¢ 1790. Creating Current Expense and Indebtedness Funds. 

In all municipal corporations, having less than twenty thousand inhab- 
itants, there shall be maintained a fund to be designated as “current expense 
fund,” and, after the first day of February, eighteen hundred and ninety- 
eight, a fund to be designated as “indebtedness fund.” [L. 97, p. 222, § 1.] 


21791. License Moneys, Disposition of. 

All moneys collected by such corporations from licenses for the sale of 
intoxicating liquors and from all other licenses shall be credited and applied 
by the treasurer to said “current expense fund:” Provided, That this chapter 
shall not exempt such corporations from paying ten per cent of all money 
collected for liquor licenses, to the state. [L. 797, p. 222, § 2.] 


21792. Levies. 

Such municipal corporations shall levy and collect annually a property 
tax for the payment of current expenses, not exceeding ten mills on the dollar; 
a tax for the payment of indebtedness (if any indebtedness exists) not ex- 
ceeding six mills on the dollar, and all moneys collected from the taxes levied 
for payment of current expenses shall be credited and applied by the treasurer 
to “current expense fund;” and all moneys collected from the taxes levied for 
payment of indebtedness shall be credited and applied to a fund to be desig- 
nated as “indebtedness fund.” [L. ’97, p. 222, $ 3.] 
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21793. Basis for Tax Levy. 

The levy of tax for current expenses shall be based upon an estimate 
of the expenses for the ensuing year, which estimate shall be adopted by a 
majority vote of the councilmen present at the meeting at which the levy is 
made, and shall be entered in the record of the proceedings of the council, 
and in making such estimate, the probable revenues from licenses and from 
all sources, other than from taxes shall be taken into consideration, and the 
levy shall not exceed, by more than twenty per cent, the amount of such esti- 
mate. Current expenses shall be deemed to include all salaries, the expenses 
of the various departments of the city government, the making, improvement 
and repairs of streets and sidewalks (excepting such improvements, the cost 
of which is to be assessed against any specific property), the making and im- 
provement of sewers, and any and all other expenses necessary to be incurred 
in maintaining the corporation and in its government in accordance with its 
charter and the needs of its inhabitants. [L. 797, p. 222, § 4.] 


¢ 1794. Tax for Indebtedness to be Fized by Council. 

The tax for payment of indebtedness shall be based upon a statement 
of such indebtedness, which shall be prepared by the clerk and approved by 
the council by a majority vote, at the meeting at which the levy is made, which 
statement shall be entered in the record of the proceedings of the council. 
In making the levy, consideration shall be taken of all outstanding warrants, 
certificates and all other obligations and indebtedness of the city, with the 
interest thereon, for the payment of which no provision is made by law, by 
the levy of a special tax, or otherwise than by a general tax, and this chapter 
shall not affect existing laws relating to the levy or collection of any tax, 
or the maintenance of any fund, for the payment of any bonded or funded 
indebtedness, or of the interest thereon. [L. 97, p. 223, § 5.] 


¢ 1795. Surplus in Street and Sewer Funds go to Current Expense Fund. 

On the first day of February, eighteen hundred and ninety-eight, or as 
soon thereafter as practicable, all moneys in the hands of the treasurer to the 
credit of the street fund, or the sewer fund in excess of the amount necessary 
to pay any and all warrants outstanding against said funds, shall be trans- 
ferred and credited and applied to the credit of the current expense fund. 
[L. 797, p. 223, § 6.] 


21796. Certain Moneys Belong to Indebtedness Fund. 

All moneys collected on and after the first day of February, eighteen 
hundred and ninety-ecight, from taxes of the year eighteen hundred and 
ninety-six, and previous years, and from penalty and interest thereon, shall 
be paid into the indebtedness fund. [L. 97, p. 223, § 7.] 


@ 1797. Certain Moneys Belong to Current Expense Fund. 

From and after the first day of February, eighteen hundred and ninety- 
eight, any and all moneys which, by any law enacted prior hereto, are payable 
into the general fund, except taxes, shall be credited and applied to the cur- 
rent expense fund. [L.’97, p. 223, § 8.] 
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@ 1798. How Applied. 

All moneys in the current expense fund shall be paid and applied upon 
current expenses and from and after the first day of February, eighteen hun- 
dred and nincty-eight, all current expenses shall be paid out of said current 
expense fund. [L. 79%, p. 224, § 9.] 


21799. Separate Funds Maintained, When. 

Any such municipal corporation maintaining water works, lighting 
plants, cemetery or other public works or institutions, from which rents or 
other revenues or income are derived, shall maintain separate funds for each 
of said public works or institutions, designated as “water works fund,” “light- 
ing fund,” “cemetery fund,” or otherwise, as the case may be. No special 
tax shall be levied for the maintenance of such water works, electric lighting 
plant, cemetery or other public works or institutions, but the expense of such 
public works or institutions, less the rents or other revenues or income there- 
from, shall be considered in levying taxes for payment of current expenses, 
and any deficit in the maintenance of such public works or institutions shall 
be paid out of the current expense fund, and any surplus in said “water works 
fund,” “lighting fund,” “cemetery fund,” or other like funds, shall, at the end 
of each fiscal year, be paid and transferred to the current expense fund: Pro- 
vided, That this chapter shall not affect existing laws relating to any funded 
or bonded indebtedness incurred in the construction or purchase of such 
public works or institutions, or to the levy and collection of taxes for the 
payment of such funded or bonded indebtedness: Provided, That if the 
council shall find, and enter such finding in the record of their proceedings, 
that it is necessary to retain such surplus, or any part thereof, in such fund, 
for the purpose of extending or repairing such public works or institutions, 
or for the purpose of paying interest or principal of any indebtedness incurred 
in the contsruction or purchase of such public works or institutions, or for 
the purpose of creating or adding to a sinking fund for the payment of such 
indebtedness, then such surplus, or any part thereof, may be so retained or 
paid upon such indebtedness or interest thereon, or may be transferred to 
such sinking fund. [L. 797, p. 224, § 10.] 


2 1800. Proceedings Where Corporate Limits Changed. 

In all cases where the limits of such corporations have been or shall be 
extended, and additional territory annexed, it shall be the duty of the council 
and officers of the corporation to arrange and keep and maintain the accounts 
and funds of the corporation in such a manner that the interests of the in- 
habitants and taxpayers of the several districts of the corporation in the 
various funds and property of the city shall be clearly shown, and in all 
transactions these different interests shall be considered and protected. [L. 
97, p. 225, $ 11.] 


3 1801. Vote by Ballot. 
All elections for the validation of any debt created by any city, which has 
since become consolidated with any other city, shall be by [ballot], and the 
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vote shall be taken in the new consolidated city as the same is constituted 
at the time of any such election. [L. 797, p. 225, § 12, and see L. ’97, p. 193, 
g 121.] 


See supra § 709, consolidation, etc. 


CHAPTER IV. 


OF ASSESSMENT OF TAXES IN CITIES OF THE THIRD AND FOURTH 
CLASSES. 


21810. Assessments in. 

All taxes levied for municipal purposes by municipal corporations of the 
third and fourth class, and by cities of equal population but existing under 
special legislative charters, may be assessed and collected in the manner here- 
inafter provided, whenever such municipal corporation shall by ordinance 
provide that assessments and collection of taxes shall be so made. A copy of 
which said ordinance shall be delivered to the county assessor and to the 
county treasurer: Provided, That nothing in this chapter shall be held to 
prevent any such municipal corporation from providing by ordinance a gen- 
eral system for the assessment and collection of its taxes: Provided, That 
penalties and interest on delinquent taxes shall not exceed those provided by 
the general revenue laws. [L. 93, p. 171, § 1; L. 795, p. 339, § 1.] 


See supra § 945, assessment and collection ganized under special charters: Port Town- 
of taxes in cities of third class. send v. Sheehan, 6 W., 220. 
This chapter does not apply to cities or- 


@ 1811. County Assessor Ex Officio City Assessor. 

For the purpose of assessment of all property in said municipal corpora- 
tions the county assessor of the county wherein such corporation is situated 
shall be ex officio assessor. [L. 93, p. 171, § 2.] 


% 1812. County Treasurer Ex Officio Collector. 

For the purpose of collection of all taxes levied by said municipal cor- 
porations for municipal purposes, the county treasurer of the county wherein 
such corporation is situated shall be ex officio tax collector. [Cf. 1 H. C., § 
680; L. 793, p. 171, § 3.] 


2 1813. City and County Assessment Made at Same Time. 

The assessment of said property shall be made by said assessor at the 
same time and in the same manner, and the property shall be listed and de- 
scribed in its proper order as to numerical arrangement on the rolls as the 
assessment is made and entered of the other property in the county. Said 
property shall be listed in its proper numerical order on the general assess- 
ment rolls of the county, and the assessor shall note on such roll[s] the fact 
that such property is situated in the town of ...... (stating the name), and 
said assessment roll shall be prepared with a column wherein to enter the 
amount of tax levied by such municipal corporation. [L. ’93, p. 171, § 4.] 
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The revenue act (§ 1810 supra) does not 
apply to the city of Port Townsend, as the 
latter has not become a classified city under 
the laws of the state: Port Townsend v. 
Sheehan, 6 W., 220; and the assessor of the 
county of Jefferson is not authorized to 
make the assessment for the city of Port 
Townsend, as a part of his duties as such 


21814. Equalization. 


assessor: Id. 

There is no vested right, either in cities of 
the third or fourth class, or citizens thereof, 
to have property assessed in any particular 
way; but the method of assessment may be 
changed by the legislature at any time: 
Hellig v. Puyallup, 7 W., 29. 


Said assessment shall be equalized by the county and state board of 
equalization in the same manner as other assessments are equalized. [Cf. 1 
H. C., § 646; Rep. L. 93, p. 172, § 5; 1 H. C., § 681; Rep. L. 793, p. 172, § 5; 


L. 93, p. 172, $ 5.] 


The law requiring a city council to sit as a 
board of equalization, for which they may 
receive compensation, merely imposes a 
special duty upon the council, and an act 
relieving them of that duty does not violate 
the constitutional prohibition against di- 
minishing compensation of a public officer 
a ple term of office: Heilig v. Puyal- 
up, 


has no power to act as a board of equaliza- 
tion upon the assessment of '93 when an ef- 
fective act was in force Mar. 9 of that year 
which amended the former law and pro- 
vided for the assessment, in cities of that 
class, by the county assessor, although the 
municipal assessment may have been ini- 
tiated prior to the taking effect of the 
amendment: Id. 


A city council of a city of the third class 


21815. County Auditor’s Duties. 

As soon as the county auditor has completed the changes ordered by 
the state board of equalization, he shall forthwith notify the clerk of said 
corporation of the total assessed valuation of the property situated in such 
corporation as equalized by said state board, and the proper officers of such 
corporation shall forthwith proceed to fix and determine their levy for 
municipal purposes for such year, which levy shall immediately be certified to 
eaid county auditor, under the hand and seal of the clerk of said corporation. 
The county auditor shall thereupon extend, in a column to be provided for 
that purpose, said tax upon the property shown by such assessment roll to be 
within such corporation as fixed by such levy, at the same time and in the 
same manner as he extends the general county and state taxes, and deliver 
said roll to the county treasurer. [L. 793, p. 172, § 6.] 


2 1816. County Treasurer—Duties as Collector. 
The county treasurer, upon the receipt of such roll, shall proceed to 
collect and receipt for the municipal taxes thereon extended at the same time 


and in the same manner as he proceeds in the collection of the other taxes on 
such roll. [L. 793, p. 172, § 7.] 


21817. Returns of. 


The county treasurer shall make a certified return at the end of each 
month to the treasurer of such corporation of the amounts collected by him on 
account of such taxes from the time he shall commence the collection thereof 
until the whole tax collected shall be paid over. [L. ’93, p. 172, § 8.] 


gł 1818. Taxes, When Delinquent. 

All municipal taxes when so levied by any such municipal corporations, 
either upon personal or real property, shall become due and collectible, and 
shall be declared delinquent at the same time and in the same manner as 
etate and county taxes. [L. 793, p. 172, § 9; L. 95, p. 339, $ 2.] 
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21819. Delinquencies, How Collected. 

All delinquent municipal taxes of any such municipal corporations when 
assessed in the manner provided in this chapter shall be subject to the same 
penalty and be collected in the same manner, and in the same action and by 
the same officers, as the state and county taxes levied against the said prop- 
erty. [L. 793, p. 172, § 10; L. 95, p. 339, § 3.] 


TITLE XII. 


OF FINANCE. 
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CHAPTER I. 


OF STATE FISCAL AGENCY. 


2 1825. State Treasurer is Fiscal Agent of State. 
The state treasurer shall be ex officio the fiscal agent of the state. [L. 
91, p. 278, § 1; 1 H. C., § 2564.] 


1826. Duty of Fiscal Agent of State. 

It shall be the duty of the fiscal agent of the state to receive all moneys 
due the state from any other state or from the general government, to take 
all necessary steps for the collection of such sums, and to apply the same to 
the funds to which they may by law belong. [L. 91, p. 278, § 2; 1 H. C., 
§ 2565. | 
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21827. Particular Duties as to Issuing Receipts. 

It shall be the duty of the fiscal agent to issue the necessary receipts for 
all moneys collected under the provisions of this chapter and such receipts 
shall show the date when paid, the amount, from whom received, and on what 
account the same was collected; one or more copies of such receipt shall be 
given to the person or persons from whom the money was received, and one 
copy shall be given to the state auditor. [L. 91, p. 278, § 3; 1 H. C., § 2566.] 


2 1828. Must Collect Money Due the State by Virtue of Enabling Act. 

The fiscal agent of the state shall proceed at once to collect from the 
general government the money now due the state by virtue of section thirteen 
of the act of congress enabling this state into the Union, and which reads as 
follows: “Five per centum of the proceeds of the sales of public lands lying 
within said states which shall be sold by the United States subsequent to the 
admission of said states into the Union, after deducting all of the expenses 
incident to the same, shall be paid to said states, to be used as a permanent 
fund, the interest of which only shall be expended, for the support of common 
schools within said states respectively’; and said agent shall continue to 
collect from time to time all moneys that may accrue to the state by virtue 
of the act above quoted, or from any other source not otherwise provided for 
by law. [L. 791, p. 278, § 4; 1 H. C., § 2567. ] 


CHAPTER II. 
OF STATE FISCAL AGENCY IN NEW YORK. 


¢ 1830. Fiscal Agency. 

There is hereby established in the city of New York a fiscal agency of 
the state of Washington, and of the counties, townships, school districts, cities 
and towns therein, for the payment through such agency of all bonds and 
coupons hereafter to be issued by this state, or by any county, township, school 
district, city or town therein, as shall be by their terms made payable in the 
city of New York. Such agency shall be known as the fiscal agency of the 
state of Washington in the city of New York. [L. 95, p. 353, §1.] 


21831. Governor to Appoint. 


The governor of this state is hereby authorized and directed, within 
thirty days after this act shall take effect, to designate some well known and 
responsible bank or trust company in the city of New York having a paid-up 
capital amounting, with its surplus, to not less than one million dollars, to act 
as the fiscal agency established by the last section, and to make duplicate cer- 
tificates of such designation and cause the same to be attested under the seal 
of the state, and to file one of such duplicate certificates in the office of the 
secretary of the state and to transmit the other to such bank or trust company 
designated; and such bank or trust company shall become and is hereby 
declared to be a fiscal agency established by this chapter, and shall continue to 
be such fiscal agency for the term vf four years from and after the filing of 
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the certificate of its designation as such, and thereafter until the designation 
of another bank or trust company as such fiscal agency. No bank or trust 
company that buys or sells municipal bonds as dealers shall be eligible to the 
appointment of fiscal agents. [L. ’95, p. 354, § 2.] 


è 1832. Fiscal Agency, Duty of. 

It shall be the duty of the fiscal agency established by this chapter on 
the receipt of any moneys transmitted to such agency by or for this state, or 
for any county, township, school district, city or town therein, for the pur- 
pose of paying therewith any of its bonds or coupons hereafter to be issued 
and by their terms made payable in the city of New York, to transmit forth- 
with to the sender of such moneys a proper receipt therefor; to pay such 
bonds or coupons upon presentation thereof for payment at the office of such 
agency in the city of New York at or after the maturity thereof, in the order 
of their presentation, so far as the moneys received for that purpose suffice 
for such payment; and to cancel all such bonds and coupons upon payment 
thereof, and thereupon forthwith to return the same to the proper officers 
of this state, or any county, township, school district, city or town therein 
which shall have issued such bonds or coupons. [L. 795, p. 354, § 3.] 


2 1833. Compensation. 

The fiscal agency established by this chapter shall receive no compensa- 
tion for the performance of the duties prescribed by this chapter. [L. 95, 
p. 354, § 4.] 


2 1834. Bonds, Where Payable. 

No bonds which shall be hereafter issued by this state, or by any county, 
township, school district, city or town therein, after this act shall take effect, 
shall be by their terms made payable in the city of New York at any specific 
place other than at the office of the fiscal agency hereby established. [L. 795, 
p. 355, § 5.] 


2 1835. Treasurers, Duty of. 


It shall be the duty of the state treasurer, and the duty of the treasurer 
or other proper officer of every county, township, school district, city or town 
in this state, to transmit to the fiscal agency hereby established, not less than 
twelve days before the maturity of any bonds or coupons that shall hereafter 
be issued by the state, or by any county, township, school district, city or town 
therein, and that shall be by their terms made payable in the city of New 
York, sufficient moneys out of any funds in the hands of any such treasurer 
or other officer applicable to such purpose for the payment of such bonds and 
coupons. [L. 95, p. 355, § 6.] 
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CHAPTER III. 
OF DEFICIENCIES IN PUBLIC INSTITUTIONS. 


2 1840. Deficiencies Unlawful. 

It shall be unlawful for any of the state officers or trustees, managers, 
directors, superintendents or boards of commissioners of any of the public 
institutions of the state of Washington, or for the officers of any of the de- 
partments of the state of Washington, to create a deficiency, incur liability, or 
to expend a greater sum of money than is appropriated by the legislature for 
the use of said public institution or department. [L. ’95, p, 58, § 1.] 


21841. Individual Liability—Penalty. 

Any officer, trustee, manager, director, superintendent or commissioner, 
enumerated in the last preceding section, who shall violate the provisions of 
this chapter by creating a deficiency, incurring a liability, or expending a 
greater sum than is appropriated by the legislature for any public institution 
or department of this state in any one year, shall be individually liable for the 
same, and shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be fined in any sum not exceeding one thousand dollars. [L. 
95, p. 58, § 2.] 


41842. Liability on Bond. 

Any person, co-partnership or corporation with whom a liability is 
attempted to be incurred or debt contracted by such officers, trustees, man- 
agers, directors, superintendents or commissioners in violation of the provi- 
sions of this chapter, shall have a cause of action against such officers, trustees, 
managers, directors, superintendents or commissioners so violating the provi- 
ions of this chapter, and against the sureties on their official bonds for the 
full amount of such liability incurred or debt contracted. [L. 95, p. 58, § 3.] 


21843. Exceptions. 

In case of an emergency requiring an expenditure of a greater sum than 
the amount appropriated by the legislature for the insane asylum, reform 
school, soldiers’ home, school for defective youth, and penitentiary in any 
one year, the trustees, managers, directors, superintendents or commissioners 
of said institutions may, on written advice and consent of the governor, state 
auditor, secretary of state, treasurer and attorney general, incur such liability 
for maintenance only, as circumstances may require. [L. ’95, p. 58, § 4.] 

This section appears to be in conflict with control, which supplants part of the boards 


$ 4o0of Art. VIII. of the constitution. of trustees mentioned in this section. 
See infra § 2624, state board of audit and 
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CHAPTER IV. 
OF BONDS FOR COUNTY PURPOSES. 


2 1845. Limitation of County Indebtedness. 

Each and every organized county of this state, and each and every 
county that may hereafter be organized in this state, is hereby authorized and 
empowered by and through its board of county commissioners to contract 
indebtedness for general county purposes in any manner when they deem it 
advisable, not exceeding an amount, together with the existing indebtedness 
of such county, of one and one-half per centum of the taxable property in 
such county, to be ascertained by the last assessment for the state and county 
purposes previous to the incurring of such indebtedness. [Cf. L. ’88, pp. 


10-12; L. ’90, p. 37, $ 1; 1 H. C., § 2674.] 


See Const., Art. VIII., § 6, limitation on 
county indebtedness. 
See infra § 1880 et seq., and notes, validat- 
E county indebtedness. 
=e infra § 1890, funding county indebted- 


on Gee infra § 1898 et seq., funds for current 

expenses. 
ee notes to § 1718 supra. 

See notes to § 1190, limitation on city in- 
debtedness. 

It seems that the law of ‘8, 74, was re- 
[a thi by implication by the got embraced 

his chapter covering the entire subject 

of incurring of indebtedness by counties for 
general county purposes; but the effect of 
such repeal would not be to revive (§§ 2682, 
2683, 2684, Code of ’81, being 8§ 284, 288, 1 Hill’s 
Code), which had been repealed by me act 
of '’S8: Cochrane v. King 12 W., 

Under this chapter the county ARIK 
sioners of any county can issue bonds for 
fanang outstanding warrants, without a 
vote of the people, where the existing in- 
debtedness is less than one and one-half per 
cent of the taxable property: Murray v. 
Fay, 2 W., 352. 

The cash assets of a county may be de- 
ducted from its outstanding indebtedness 
for the purpose of determining its amount 


within the meaning of the constitutional 
rovision on the Toe of indebtedness: 

tate v. Hopkins, 14 69 

In computing the cash assets of a county 
for the purpose of making deductions from 
the amount of its indebtedness, not only the 
taxes levied for the current year, but un- 
paid delinquent taxes constitute a part of 
the cash assets of the county until the lien 
of the tax has been merged in a sale of the 
property: State v. Hopkins, supra; followed 
in Mullen v. Sackett, 14 W., 100. 

The submission to the voters of a county 
of the question of the issuance of bonds for 
the purpose of erecting a court house in an 
amount which, together with the outstand- 
ing indebtedness, should not exceed five per 
cent of the assessed valuation of the prop- 
erty in the county, the county at the time 
being indebted beyond the one and one-half 
per cent limit, shows a manifest intent that 
the bonds to be issued for the special pur- 
pose of erecting a court house should have 
no relation to the one and one-half per cent 
indebtedness then owing by the county, and 
consequently the amount of such bonds con- 
stitutes no part of the one and one-half per 
cent of indebtedness allowed to be incurred 
for ordinary expenses: State v. Hopkins, 
supra. 


2 1846. County May Contract Further Indebtedness, When—Election. 
Fach and every organized or hereafter to be organized county of this 


state may contract indebtedness for strictly county purposes in excess of the 
amount named in the last preceding section, but not exceeding in amount, 
together with the existing indebtedness, five per centum of the taxable prop- 
erty, to be ascertained as provided in the preceding section, whenever three- 
fifths of the voters of such county assent thereto, at an election to be held for 
that purpose, consistent with the general election laws, which election may 
be either a special or general election. [L. 90, p. 37, § 2; 1H. C., § 2675.] 


2 1847. Commissioners May Issue Bonds, When, and to What Amount. 
Whenever any debt is incurred under the provisions of the first or second 
sections of this chapter, or whenever the board of commissioners of any county 
shall submit to the voters of this county, at an election to be held under the 
provisions of the last preceding section, the question of issuing bonds to pro- 
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cure money for strictly county purposes, and three-fifths of the voters of 
such county having assented thereto, and the amount of said bonds, together 
with the already existing county indebtedness, not exceeding five per centum 
of the taxable property of said county, to be ascertained as provided in the last 
preceding section of this chapter, then the board of commissioners of such 
county is authorized and empowered to issue its negotiable bonds in the name 
of the county for the purposes for which such election was held. [ȘL. ’90, p. 
38, § 3; 1 H. C., § 2676.] 


% 1848. Requisites of Bonds, and Where Payable. 

Said bonds shall be in denominations of not less than one hundred 
nor more than one thousand dollars. They shall bear the date of issue, shall 
be made payable to the bearer in not more than twenty years from date of 
issue, and bear interest at a rate not exceeding seven per cent per annum, 
payable annually, with coupons attached, for each interest payment. The 
bonds and each coupon shall be signed by the chairman of the board of county 
commissioners, and shall be attested by the clerk of said board, and the seal 
of such board shall be affixed to each bond, but not to the coupon. Said bond 
shall be printed, engraved, or lithographed on good bond paper, and the bond 
shall state on its face that it is issued in accordance and in strict compliance 
with an act of the legislature of the state of Washington, entitled “An act 
authorizing and empowering the organized counties of the state of Wash- 
ington to contract indebtedness, and to issue bonds for funding the same, and 
declaring an emergency,” approved on the day of 18— (inserting 
the date of approval of this act), and a copy of this chapter shall be printed 
on the back of each bond. Said bonds shall be payable in any city containing 
a bank of the United States. [L. 90, p. 38, § 4; 1 H. C., § 2677.] 


See supra § 1834, bonds payable at “Fiscal Agency.” 


l 1849. Bonds May be Sold or Exchanged for Warrants. 

Said bonds may be exchanged at not less than their par value for an equal 
amount of the county warrants of the county issuing such bonds. The said 
bonds may be sold by the county commissioners at not less than their par 
value, and the proceeds shall be applied only for the purpose for which said 
bonds were issued. [L. 90, p. 39, § 5; 1 H. C., § 2678. ] 

The payment of a commission to the pur- such bonds shall not be sold at less than 
chaser of county bonds is contrary to the their par value: Hunt v. Fawcett, 8 W., 396. 
provisions of the statute prescribing that 
2 1850. Commissioners Shall Levy Bond Tax, When—Use of Fund. 

Ten years before said bonds shall become due, the county commissioners 
of the county issuing them are hereby authorized and required annually to 
levy a tax sufficient to liquidate the said bonds at maturity. Such tax shall 
be collected and kept as a separate fund for the sole purpose of liquidating the 
said bonds, in accordance with the following section. [L. 90, p. 39, $ 6; 1 
H. C., § 2679. ] 


21851. County Treasurer Shall Advertise What—Interest. 
It shall be the duty of the treasurer of any county issuing bonds under 
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the provisions of this chapter, whenever he has upon hand two thousand 
dollars of the special fund for the payment of said bonds, to advertise in the 
newspaper doing the county printing, for the presentation to him for payment 
of as many of the bonds issued under the provisions of this chapter as he 
may be able to pay with the funds in his hands, to be paid in numerical order 
of said bonds, beginning with bond number one, until all of said bonds are 
paid: Provided, That thirty days after the first publication of said notice 
of the treasurer calling in any of said bonds by their number, said bonds shall 
cease to be at interest, which shall be stated in the notice. [L. 790, p. 39, § 7; 
1 H. C., § 2680.] 


2 1852. Coupons Shall be Deemed Warrants—Presentation of. 

The coupons hereinbefore mentioned for the payment of interest on said 
bonds shall be considered for all purposes as warrants drawn upon the general 
fund of the county issuing bonds under the provisions of this chapter, and 
when presented to the treasurer of the county issuing such bonds, and no 
funds are in the treasury to pay the said coupons, it shall be the duty of the 
treasurer to indorse said coupons as presented for payment, in the same man- 
ner as county warrants are indorsed, and thereafter said coupons shall bear 
interest at the same rate as county warrants so presented and unpaid. [L. 
00, p. 39, § 8; 1 H. C., § 2681.] 


Under this section the holder of county due: Munson v. Mudgett, 15 W., 321. 
warrants issued subsequent thereto and Where interest coupons upon county 
subsequent to the act of ’9 (§ 435 supra), bonds are by their terms payable at a des- 
providing that ‘‘all warrants drawn on the ignated time and require no presentation 
funds of the county shall be redeemed by for the purpose of fixing the time and order 
the treasurer in the order of their issu- of payment, their payment cannot be post- 
ance,” is not entitled to have his warrants poned and the rights of the holders sub- 
paid as long as there are insufficient funds ordinated to those of the holders of county 
to meet any interest coupons that may be warrants subsequently issued: Id. 

2 1853. Registry of Bonds—Compensation of County Treasurer. 

Before the bonds are delivered to the purchaser they shall be presented to 
the county treasurer, who shall register them in a book kept for that purpose 
and known as the “Bond register,” in which register he shall enter the number 
of each bond, the date of issue and maturity, amount, rate of interest, to 
whom and when payable: Provided, The county treasurer shall be allowed a 
commission of one per cent upon the par value of said bonds for receiving and 
disbursing all funds arising from the sale or exchange of said bonds, and the 
commission therein provided for shall be in lieu of all other commissions 
allowed him by law: Provided further, That when the county treasurer re- 
ceives a salary he shall receive no commissions for receiving or disbursing 
funds arising from the sale or exchange of said bonds. [L. ’90, p. 40, § 9; 1 
H. C., § 2682.] 
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CHAPTER V. 
OF COUNTY ROAD AND BRIDGE BONDS. 


? 1858. Election to Authorize Issuance of Bonds for Bridges, etc. 

The board of county commissioners for any county may, whenever a 
majority thereof shall so decide (provided, the county commissioners of any 
county may, when deemed for the best interest of their county, order a special 
election during the year eighteen hundred and ninety), submit to the bona fide 
voters of their county the question whether the said board shall be authorized 
to issue coupon bonds to the amount not to exceed five per centum of the 
taxable property in said county, bearing a rate of interest not exceeding six 
per cent per annum, and payable and redeemable at a time fixed by the said: 
board of county commissioners, for the purpose of making a new road or 
roads, or bridge or bridges, or improving established roads within said county. 
[L. 790, p. 40 § 1; 1 H. C., § 2683.] 


21859. How to be Held—Ballots—Bonds, When to Issue, and Requisites of. 

Such election may be held at the times and in the manner provided for 
holding general elections in this state, and it may be held as a special election 
at such time as the board of county commissioners may designate: Provided, 
That no special election shall be held under this chapter at any time after the 
general election of November, eighteen hundred and ninety-two. The ballots 
used must contain the words “Bonds, yes,” or “Bonds, no.” If three-fifths of 
the legal ballots cast on the question of issuing bonds for the improvement 
contemplated in the last section shall be in favor of bonds, the said commis- 
eioners must issue said bonds in due and legal form, and negotiate or float the 
same to the best advantage for the county, at not less than par value. Such 
bonds must bear the signature of the chairman of such board of commission- 
ers, and be countersigned by the county auditor of the county in whose name 
they are issued, with the seal of the county thereunto attached; and the 
coupons must be signed by said chairman and said clerk, and each bond so 
issued must be registered in the office of the county treasurer, in a book pro- 
vided for that purpose, which must show the date, number, and amount of — 
the bond, and the name and address of the person to whom the same in [is] 
issued. [L. 790, p. 41, § 2; L.’91, p. 174, § 1; 1 H. C., § 2684.] 


See infra § 3807, funds for maintaining county roads. 


2 1860. Notice of Election to State What. 

The commissioners must give notice in some newspaper, having a gen- 
eral circulation in said county for a period of at least four weeks next pre- 
ceding the date of the election, setting forth the proposition as to amount, 
duration, and terms of the bonds to be issued, and state in such notice the 
roads or bridges to be built or improved. [L. 790, p. 41, § 3; 1 H. C., § 2685.] 
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@ 1861. Proceeds of Bonds—How Disbursed. 

When such bonds are sold, the money arising therefrom shall be imme- 
diately paid into the treasury of the county, and shall be drawn only for the 
improvement for which they were issued. [L. 790, p. 41, § 4; 1 H. C., § 
2686. | 


2 1862. Interest and Redemption of Bonds—Lien. 


The commissioners must ascertain and levy annually the tax necessary 
to pay the interest on said bonds whenever the same becomes due, and a sink- 
ing fund to redeem the bonds at their maturity, and the said tax is a lien upon 
all property within the county, and must be collected in the same manner as 
other taxes are collected. [L. 90, p. 42, § 5; 1 H. C., § 2687.] 


2 1863. Redemption of Bonds—Notice to be Mailed, When. 

When the amount in the sinking fund equals or exceeds the interest 
and amount of any bond then due, the county treasurer shall post in his office 
a notice that he-will, within thirty days from the date of such notice, redeem 
the bonds then payable, giving the numbers thereof; and preference must 
be given to the oldest issue: Provided, If the county treasurer is advised of 
the postoffice address of the holder of any such bonds, then he shall mail a 
written notice to such holder, and if, after expiration of said thirty days, the 
holder or holders of said bonds shall fail or neglect to present the same for 
payment, interest thereon must cease, but the treasurer shall at all times 
thereafter be ready to redeem the same on presentation, and when any bonds 
are so purchased or redeemed, the county treasurer must cancel the same by 
writing across the face of each bond, in red ink, the word “Redeemed,” and 
date of such redemption. [L. 90, p. 42, § 6; 1 H. C., § 2688.] 


2l 1864. Payment of Interest Coupons. 

The county treasurer must pay out of any moneys belonging to the road 
fund so created the interest upon any bonds.issued under this chapter, by 
such commissioners when the same becomes due, upon the presentation at 
his office of the proper coupon, which must show the amount due and the 
number of the bond to which it belongs; ,and all coupons so paid must be 
reported to the commissioners at their first meeting thereafter. [L. ’90, p. 
42,87; 1 H. C., § 2689.] 


% 1865. Copy of Act to be Printed on Bonds. 


A copy of this act, together with all amendments hereafter made, shall 
be printed upon the reverse side of all bonds issued under the provisions 
hereof. [L. 790, p. 42, § 9; 1 H. C., § 2690.] 


“This act’’: The sections comprised in this chapter constitute “this act.” 
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CHAPTER VI. 
OF BONDS TO REFUND COUNTY OR CITY INDEBTEDNESS. 


2 1870. Bonds May be Refunded, When. 

All bonds heretofore issued by any county or.city may be refunded in 
the discretion of the county commissioners of the county or common council 
of the city, in the manner hereinafter provided, whenever there is not suffi- 
cient money in the treasury of such county or city to pay such bonds and 
legally applicable thereto. [L. ’88, p. 12, § 1; 1 H. C., § 2691.] 


21871. Requisites of Bonds—When Payable, Interest, etc. 

Said bonds shall be in denominations of not less than one hundred nor 
more than one thousand dollars, shall be numbered from one up consecutively, 
thall bear the date of their issue, shall be made payable not more than twenty 
years from date, and shall bear interest at a rate not exceeding seven per cent 
per annum, payable semi-annually, with interest coupons attached, and the 
principal and interest shall be made payable at such place as may be desig- 
nated. The bonds and each coupon shall be signed by the chairman of the 
board of county commissioners, and attested by the clerk under the seal of 
the commissioners, or in case of cities, by the mayor, and attested by the city 
clerk under the seal of the city. [L. ’88, p. 13, § 2; 1 H. C., § 2692.] 


See supra § 1834, bonds payable at “Fiscal Agency.” 


21872. Tax to Pay Interest and Principal. 

There shall be levied each year a tax upon the taxable property of such 
county or city, as the case may be, sufficient to pay the interest on said bonds 
as the same accrues, and before five years prior to the maturity thereof an 
annual sinking-fund tax sufficient for the payment of said bonds at maturity, 
which taxes shall become due and collectible as other taxes. [L. ’83, p. 13, 
$ 3; 1 H. C., § 2693.] 


@ 1873. How Bonds Shall be Printed and Indorsed. 

Said bonds shall be printed or engraved or lithographed on good bond 
paper, and a duly authenticated copy of this chapter, together with the reso- 
lution of the board of county commissioners or common council of the city, 
authorizing and directing the issuance of the same, shall be printed on the 
back of each bond. [L. 88, p. 13, § 4; 1 H. C., § 2694.] 


2 1874. Sale of Bonds and Application of Proceeds. 

The bonds issued under and by virtue of this chapter shall not be sold or 
exchanged at less than their par value, and all moneys derived from the sale 
of such bonds shall be immediately applied to the redemption of outstanding 
bonds, so far as such moneys can be applied, and after such outstanding bonds 
shall have been so refunded, they shall be so indorsed in red ink, with the 
words “Refunded bond,” and filed and preserved for one year, and shall then 
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be destroyed in the presence of witnesses, and the clerk of the commissioners 
or city shall keep a record of such bonds so refunded, and shall note therein 
the date of the refunding and destruction of the same, and in whose presence 
they were destroyed. [L. ’88, p. 13, § 5; 1 H. C., § 2695.] l 


¢ 1875. Bond Register to be Kept, and to Show What. 


A register shall be kept of all bonds, which register shall show the num- 
ber, date, amount, interest, name of payee, and when and where payable, of 
each and every bond executed, issued, or sold under the provisions of this 
chapter. [L. ’88, p. 13, § 6; 1 H. C., § 2696. ] 


CHAPTER VII. 
OF VALIDATING INDEBTEDNESS IN COUNTIES, CITIES AND TOWNS. 


2 1880. Manner of Ratifying Indebtedness. 


Any county, city or town in this state may ratify, in the manner pre- 
scribed in this chapter, the attempted incurring of any indebtedness of such 
county, city or town, by the issuing of warrants, making of contracts, or 
creations of other evidences of indebtedness on the part of such county, city 
or town by the corporate authorities thereof at any time prior to the passage 
of this act, when the only ground of the invalidity of such indebtedness so to 
be ratified is that, at the time of such attempted incurring thereof, the same, 
together with all other then existing indebtedness of such county, city or 
town, exceeded one and one-half per centum of the taxable property in such 
county, city or town, ascertained by the last assessment for state and county 
purposes previous to the attempted incurring of such indebtedness, except 
that in incorporated cities the assessment shall be taken from the last assess- 
ment for city purposes, and that such indebtedness was so attempted to be 
incurred without the assent of three-fifths of the voters therein voting at an 
election held for that purpose. [Cf. L. ’88, pp. 74-75; L. 791, pp. 267-269, 
269-270; 1 H. C., §§ 719-723; L. 93, pp. 181-183; L. 795, p. 44, $1.] 


See Const., Art. VIII., § 6, limitation on in- 
debtedness. 

See supra § 1194 and notes. 

pen supra § 1214, validation in consolidated 
clties. 

See supra § 1190 et seq., and notes. 

See supra § 1845 and notes, bonds for coun- 
ty purposes. 

See notes to § 1718 supra. 

See notes to § 435 supra. 

Under § 1 of the Laws of '98, p. 181 (super- 
seded by this chapter), provision is made for 
the ratification of such invalid county in- 
debtedness only as was incurred prior to 
Mar. 9, '9, the date said act took effect: 
Hunt v. Fawcett, 8 W., 396. 

The constitutional limitation, Art. VIII., 
§ 6, on counties contracting indebtedness in 
excess of one and one-half per cent of the 
taxable property without a vote therefor, 
applies to the total indebtedness of coun- 
ties, whether contracted prior or subse- 
quently to the adoption of the state consti- 
tution: Rehmke v. Goodwin, 2 W., 676. 

Under the act of Mar. 21, '90, county com- 
missioners are authorized to issue bonds 
for the purpose of funding existing county 
indebtedness up to one and one-half per 


cent limit without submitting the question 
to a vote of the people: Id.; Hunt v. Faw- 
cett, 8 W., 396, 401, citing Murray v. Fay, 
io 352; DeMattos v. New Whatcom, 4 W., 


Where county commissioners are author- 
ized to Issue bonds for funding indebtedness 
without an election being held therefor, the 
fact that the bonds are issued pursuant to 
an election will not affect the validity of the 
issue: Hunt v. Fawcett, 8 W., 396. 


County commissioners are not authorized 
to submit to a vote the question of ratify- 
ing or validating county indebtedness in 
excess of one and one-half per cent limita- 
tion; but in order to validate additional in- 
debtedness, there must be a prior assent 
given by a three-fifths vote at an election 
held for that puropse: Rehmke v. Good- 
win, supra, cited in Hunt v. Fawcett, su- 
pra. 

A county is not authorized under § 1847 
supra, after it has reached an Indebtedness 
of one and one-half per cent of the assessed 
valuation of its property, to borrow money 
upon an issue of bonds voted by the people 
and apply any of the proceeds to the re- 
demption of its outstanding warrants with- 
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in the one and one-half per cent Umit for 
the purpose of issuing new warrants in 
their stead for current expenses: Hunt v. 
Faweett, 8 W., 296; cited in State v. Hop- 
kins, 14 W., 

Under this chapter, providing for funding 
outstanding indebtedness of counties by the 
issuance of bonds, counties are authorized 
to fund indebtedness legally incurred by 
them prior to the adoption of the constitu- 
tion: Richards v. Klickitat Co., 13 W., 50; 
Childs v. Anacortes, 5 W., 452. 

The valuation of property in a county for 
the purposes of state and county taxation 
becomes fixed and certain, not upon the ad- 
journment of the county board of equaliza- 
tion, but upon the completion of the equali- 
zation of values by the state board: Hunt 
v. Fawcett, supra. 

Mistake in stating the total amount of the 
bonds required in the notice for bids will 
not invalidate the issuance of bonds, when 
the notice correctly stated the series, the 
amount of each series, and the time that 
each was to run, the law requiring that the 
bids should be made by the series separate- 
ly: Richards v. Klickitat Co., 13 W., 

Warrants issued in rebate of taxes illegal- 
ly levied, in Heu of money wrongfully col- 
lected, need not be validated, although is- 


3 1881. Notice of Election. 
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sued after a county has passed its limit of 
indebtedness: 

Where municipal indebtedness, at the date 
of its incurring, is within five per cent of 
the taxable property of the city as shown 
by the last previous assessment, the indebt- 
edness may be validated by subsequent vote 
irrespective of the valuation at the time of 
the validating election: West v. Chehalis, 
12 W., 369. 

As the language of the constitutional pro- 
vision permitting cities to incur an indebt- 
edness up to five per cent of their taxable 
property, when authorized by the legisla- 
ture is not certain to the effect that the 
legislature must provide that the three- 
fifths vote of the citizens therefor shall be 
an antecedent one, the act of Mar. 7, ’91, 
authorizing elections to ratify existing mu- 
nicipal indebtedness in excess of one and 
one-half per cent limit, is not sUnCONS EM: 
tional: Baker v. Seattle, 2 W.. 

The act of Mar. 7, '91, (8$ 719-721, 1 H. C.) 
providing for an election for the validating 
of warrants issued in excess of one and one- 
half per cent limit by any city or town hav- 
ing a corporate existence, is not unconstitu- 
tional on the ground of special legislation, 
but is a curative act applicable to what has 
been done before the date of its passage: Id. 


Whenever the corporate authorities of any such county, city or town 


shall deem it advisable that the ratification authorized by this chapter shall 
be obtained, they shall provide therefor by ordinance or resolution, which 
shall specify separately the amount of each distinct class of such indebtedness 
so to be ratified, the date or period of the attempted incurring by the cor- 
porate authorities of each separate class thereof, and the general nature 
of the indebtedness comprised in each such distinct class, and shall provide 
for the holding of an election for that purpose, at which the attempted in- 
curring of such indebtedness shall be submitted to the voters in such county, 
city or town, for ratification or approval, of which election notice, to be 
provided for in such ordinance or resolution, shall be given by publishing 
the same in a newspaper published in such county, city or town once a week 
for at least four successive weeks, and if no newspaper is published in such 
city or town, then by publishing such notice for the same period in a news- 
paper published in the county wherein such city or town is situate and of 
general circulation therein. Each distinct class of such indebtedness so 
specified shall be the subject of a distinct vote in favor of or against the 
ratification thereof, and such vote shall designate the class of indebtedness 
referred to by the description thereof used and the amouft specified in the 
ordinance or resolution. [L. 793, p. 10, § 2; L. 793, p. 181, § 2; L. 795, p. 
44, § 2.] 


See notes to last section. 


Under § 2, Laws of '93, p. 181, a proposition 
submitted to the voters of a county for the 
purpose of ratifying its invalid indebtedness 
is illegal, when it does not specify the dates 
at or between which the different items of 
indebtedness were attempted to be incurred: 
Hunt v. Fawcett, 8 W., 

The joinder in one proposition for submis- 
sion to the voters for ratification of indebt- 
edness which cannot be ratified with that 
which may be, vitiates and renders nuga- 
tory the entire proceedings: Id. 

The fact that several classes of indebted- 
ness as set forth in the resolution and notice 
calling an election for the validation thereof 


did not agree with the amounts actually 
outstanding in the different classes, would 
not render the validation inoperative when 
the submission was in separate classes and 
the voter was notified of exactly the war- 
rants which he was called upon to validate: 
Richards v. Klickitat Co., 13 W., 

The failure of the county commissioners 
to provide in a resolution calling an election 
for validation of illegal indebtedness, for 
notice of the election and that it should be 
published in a newspaper of general circu- 
lation in the county, will not render such 
election void, when it appears that a notice 
was actually and properly given in the 
newspaper of largest circulation in the 
county: Id.; Williams v. Shoudy, 12 W., 30; 
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Seymour v. Tacoma, 6 W., 427; State v. 
Smith, 4 W., 661. 

In an election validating county indebted- 
ness it is unnecessary to specify in the no- 
tice the dates between which the several 
items of indebtedness were incurred: Will- 
fams v. Shoudy, 12 W., 362: nor to specify 
polling places therein: Packwood v. Kitti- 
tas Co., 15 W., 88; and the dates need not be 
set forth in the ballots voted at such elec- 
tion: Willlams v. Shoudy,. supra; and where 
warrants have been issued for such indebt- 
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the people, the warrant holders are entitled 
to the legal rate of interest from the date of 
their original presentation: Id. 

The fact that a county treasurer had been 
enjoined from paying certain warrants for 
the reason that they had been issued in ex- 
cess of the limit of indebtedness allowed by 
law, affords no ground for refusal to pay 
such warrants after the illegal indebtedness 
has been validated by the assent of three- 
fifths of the voters in an election held for 
that purpose: Id. 


edness and ratified by a subsequent vote of 


@ 1882. Vote Necessary to Ratify. 

If at an election held as provided for in the last preceding section, 
three-fifths of the voters in such county, city or town, voting at such election, 
shall vote in favor of the ratification of any distinct class of such indebted- 
ness, specified in the ordinance or resolution, providing for such election, 
then such indebtedness so ratified shall thereby become and is hereby declared 
to be validated and a binding obligation upon such county, city or town, 
when the only ground of the previous invalidity of such indebtedness is 
that, at the time of the incurring thereof so ratified, the same, together with 
all other then existing indebtedness of such county, city or town, exceeded 
one and one-half per centum of the taxable property in such county, city 
or town, ascertained by the last previous assessment for state and county 
purposes (except that in incorporated cities the assessment shall be taken 
from the last assessment for city purposes): Provided, That neither any- 
thing in this chapter contained, nor the vote cast at any such election, shall 
be deemed to validate or authorize any indebtedness, which, together with 
all other indebtedness of such county, city or town existing at the time of 
the attempted incurring of the same, exceeded any constitutional limitation 
of indebtedness which might be incurred with the assent of three-fifths of 
the voters in such county, city or town voting at an election to be held for 
that purpose: And provided further, That this chapter shall apply only to 
indebtedness attempted to be incurred prior to the passage hereof. [L. 793, 
p. 11, § 3; L. 793, p. 182, § 3; L. 795, p. 45, § 3.] 


2 1883. Construction. 


The words corporate authorities used in this chapter shall be held to 
mean the legislative or managing body of any county, city or town. [L. 795, 
p. 46, § 4.] 


CHAPTER VIII. 
OF FUNDING INDEBTEDNESS IN COUNTIES, CITIES AND TOWNS. 


¢@ 1890. Funding Bonds, When and How Issued. 


Any county, city or town in the state of Washington which now has 
or may hereafter have an outstanding indebtedness evidenced by warrants 
or bonds, whether issued originally within the limitations of the constitution 
of this state, or of any law thereof, or whether such outstanding indebtedness 
has been or may hereafter be validated or legalized in the manner prescribed 
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by law, may, by its corporate authorities, provide by ordinance or resolution 
for the issuance of funding bonds with which to take up and cancel such 
outstanding indebtedness in the manner hereinafter described: Provided, 
however, That nothing in this chapter shall be so construed as to prevent 
any such county, city or town from funding its indebtedness as now provided 
by law. [L. 95, p. 465, § 1.] 


See note to § 845 supra. 


3 1891. 

Funding bonds authorized to be issued by this chapter shall be in de- 
nominations of not less than one hundred dollars, nor more than one thou- 
sand dollars, and shall be signed by the following corporate authorities: 
When issued by a county, the chairman of the board of county commission- 
ers, countersigned by the county treasurer and attested by the county 
auditor, who shall affix his official seal; when issued by a city or town, by its 
mayor, countersigned by its treasurer and attested by its clerk, who shall 
affix his official seal. They shall bear interest at a rate not to exceed seven 
per centum per annum, payable semi-annually, which interest shall be evi- 
denced by proper coupons attached to each bond. Such corporate authorities 
shall, by ordinance or resolution, provide for the manner of issuing and the 
form of said bonds, and the time or times when the same shall be made 
payable; but no bonds issued under this chapter shall be issued for a longer 
period than twenty years, and when they shall be made payable at different 
periods within said twenty years, they shall be divided into series not to 
cxceed twenty in number, but there shall be as many series as there are 
different times of payment, and all bonds included in each series shall be 
inade payable at the same time. The principal and interest may be made 
payable at any place in the United States designated by the corporate 
authorities of such county, city or town. Such bonds shall not be issued 
to an aggregate amount in excess of the warrants or other outstanding in- 
debtedness proposed to be funded thereby. They may be exchanged at not 
less than their par value for such warrants or other outstanding indebtedness, 
or may be sold at not less than their par value, and the proceeds used ex- 
clusively for the purpose of retiring and canceling such warrants and interest 
thereon or other indebtedness: Provided, That nothing in this chapter con- 
tained shall be deemed to authorize the issuing of any funding bonds which, 
other than that proposed to be funded under the provisions of this chapter, 
shall exceed any constitutional limitation of indebtedness, or any indebted- 
ness which might be incurred with the assent of three-fifths of the voters 
of such county, city or town voting at an election to be held for that purpose. 
[L. 795, p. 466, § 2.] 


Bonds, Denomination of, and How Issued. 


See supra § 184, place of payment. 

When legislative authority is given to a 
county to issue funding bonds, without any 
restriction as to the kind of money in which 
they shall be payable, the county has dis- 
cretion to issue such bonds as will best ac- 
complish the general object to secure which 
their issue was authorized: Packwood v. 
Kittitas Co., 15 W., 88. 

When authority is conferred upon a coun- 
ty to issue bonde, the county is authorized 


to make them payable in gold, when there 
is no legislative restriction thereon, espe- 
cially in view of the circumstance that it 
had been customary in this state and terri- 
tory, prior to the grant of legislative au- 
thority, to make such bonds payable in gold, 
as it must be presumed it was the intention 
of the legislature that the former custom 
should be followed: Id.; following Moore v. 
Walla Walla, 60 Fed. Rep., 961. 
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2 1892. Notice of Bond Issue Published. 

Before any bonds shall be issued under the provisions of this chapter 
such corporate authorities shall cause a notice of the proposed issuance of 
such bonds to be given by publication in a daily or weekly newspaper of 
general circulation published in the county proposing to issue such bonds 
or in which county such city or town is situated, at least once a week for four 
consecutive weeks. Such notice shall state for what purpose and the total 
amount for which it is so proposed to issue bonds, and if to be divided into 
series, then into how many series the same are to be divided and the amount 
of and period for which each series is to run, also the hour and day for con- 
sidering bids for such bonds, and asking bidders to name the price and rate 
of interest at which they will purchase such bonds, and if such bonds are to 
be divided into series then to name such price and rate for each series of 
such bonds, separately; and at the time named in such notice it shall be the 
duty of the corporate authorities to meet with the treasurer of the county, 
city or town, proposing to issue such bonds, at his office and with him open 
eaid bids, and shall sell said bonds to the person or persons making the 
most advantageous offer therefor: Provided, however, That said bonds shall 
never be sold or disposed of below par, and such corporate authorities shall 
have the right to reject any and all bids, and if all said bids shall be rejected, 
such corporate authorities shall proceed to advertise [re-advertise] the sale 
of said bonds in the manner herein provided. [L. 795, p. 467, § 3.] 


81898. Levy, How Provided for. 


The corporate authorities of any such county, city or town shall provide 
annually by ordinance or resolution for the levy and extension on the tax 
rolls of such county, city or town, and for the collection thereof, of a direct 
annual tax in addition to all other county, city or town taxes to be levied 
according to law, which shall be sufficient to meet the interest on all of said 
bonds promptly as the same matures, and also sufficient to fully pay each 
series of bonds as the same matures: Provided, That such ordinance or 
resolution shall not be repealed until the levy therein provided for shall be 
fully paid, or the bonds both principal and interest shall be paid or canceled. 
[L. >95, p. 467, $ 4.] 


2 1894. Treasurer to Register Bonds Issued. 

The treasurer shall keep a register of the bonds issued under the pro- 
visions of this chapter, wherein he shall enter the series of each bond, its 
number, date of issuance, amount, date of maturity, name and postoffice 
address of purchaser and date of cancellation. [L. 95, p. 468, § 5.] 


21895. Corporate Authorities Defined. 


The words “corporate authorities,” used in this chapter, shall be held to 
mean the county commissioners, common council or other managing body of 
any county, city or town. [L. ’95, p. 468, § 6.] 
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CHAPTER IX. 


OF FUNDS FOR CURRENT EXPENSES IN COUNTIES, CITIES, TOWNS AND 
SCHOOL DISTRICTS. 


21898. Anticipated Revenue. 


Any county, city, town or school district in this state may borrow money 
or issue warrants in anticipation of its revenue, to meet its current general ex- 
penses, as hereinafter provided: Provided, however, That no county, city, 
town or school district now or hereafter having an outstanding warrant or 
floating indebtedness, not funded, shall be permitted to take advantage of 
the provisions of this chapter until said indebtedness shall be paid, funded, 
canceled or exchanged as provided in section 1903, or otherwise paid. [L. 
"95, p. 297, § 1.] 


See notes to § 1881 supra, 


3 1899. Deficiency Reported by Treasurer. 


Whenever any tax shall have been actually levied, and it shall appear 
to the treasurer of any such county, city, town or school district that there 
are no funds in his hands, as such treasurer, with which to meet the current 
general expenses of such county, city, town or school district for which such 
tax has been levied, he shall report such fact to the board of county commis- 
sioners, the common council, the board of trustees, or education, or other 
managing body of such county, city, town or school district, and if in the 
opinion of a majority of said board, council or other managing body, it is 
necessary to provide temporary funds for such purposes, such necessity shall 
be declared by proper order, ordinance or resolution, specifying the amount 
of such proposed loan or loans, and shall give notice of such proposed loan 
or loans, by publication once a week for two consecutive weeks in some 
newspaper of general circulation in the county, calling for bids for such 
loan or loans, to be submitted within five days from the last publication of 
such notice, and shall award the same to such bidder as shall offer the lowest 
rate of interest and the most satisfactory terms, and thereupon the treasurer 
shall be authorized, and it shall be his duty to proceed to make such loan 
or loans in the manner and according to the terms of such order, ordinance 
or resolution and award: Provided, however, That the notes or warrants 
authorized to be issued under the provisions of this chapter shall not be 
discounted or disposed of for less than the par value thereof. [L. 795, p. 
297, § 2.] | 


This chapter (the act of Mar. 20, ‘95) Is at- chapter is retained as in force at least as 
tempted to ba repealed by § 257 of Laws of applicable to all corporations except school 
97, p. 448, but the title of the act of ’97 omits districts. 
mention thereof, and consequently the 


2 1900. Temporary Loans, How Made. 


Whenever such temporary loan or loans shall be made, as provided in 
the foregoing section, and the total indebtedness of such county, city, town 
or school district, including such proposed loan or loans, shall not exceed 
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any constitutional or statutory limitation of indebtedness, a note or notes 
shall be issued and signed, as provided in this section, such note or notes to 
be in denominations of not less than one hundred dollars and not more than 
one thousand dollars, and shall draw interest at not to exceed eight per 
centum per annum, and shall be payable within a period not to exceed one 
year: Provided, however, That if any such note or notes shall not be paid 
at maturity the same may be renewed for such further period, or periods, as 
shall be necessary. All notes issued under the provisions of this section shall 
be substantially in the following form:— 
TEMPORARY LOAN. 


(Insert name of municipality), State of Washington. 

$ (insert amount.) Loan No. (insert No.) 
(Insert name of place), Washington, (insert date), 

For value received (insert time of payment) after date, the treasurer of 
the (insert name of county, city, town or school district) will pay out of 
any delinquent or anticipated revenues from all sources, when collected, to 
the order of (insert name of payee) the sum of (insert amount) dollars, lawful 
money of the United States, with interest from date at the rate of (insert 
rate) per centum per annum. 


Countersignature; = nee nee eee ; 
EUEN hades ; (Signature and title of officer.) 
(Title of countersigning officer.) 
Attest. ‘deus ENNEA ; 
(Seal, if any.) (Attestation and title of attesting officer.) 


[L. ’95, p. 298, § 3.] 


¢ 1901. Limitation Exceeded. 


Whenever the indebtedness of any such county, city, town or school 
district shall have reached the limitation or limitations prescribed by the 
constitution or general laws of this state, note, or notes issued for the purpose 
of this chapter shall be in denominations of not less than one hundred dollars 
and not more than one thousand dollars, and shall draw interest at not to 
exceed eight per centum per annum, and shall be payable within a period 
not to exceed one year, and shall be substantially in the following form:— 

TEMPORARY LOAN. 


(Insert name of municipality), State of Washington. 

$ (insert amount.) Loan No. (insert No.) 
(Insert name of place), Washington, (insert date), 

For value received (insert time of payment) after date, the treasurer of 
the (insert name of county, city, town or school district) will pay out of 
any delinquent or anticipated revenues of said (insert name of county, city, 
town or school district) for the year (insert year of levy), when collected, 
to the order of (insert name of payec) the sum of (insert amount) dollars, 
Jawful money of the United States, with interest from date at the rate of 
(insert rate) per centum per annum. 

This note shall not be construed to be a debt or obligation of the (insert 
name of county, city, town or school district). It is secured by an assign- 
ment of sufficient of the revenues of said (insert name of county, city, town 
or school district) to be received under and by virtue of the tax levy for the 
year (insert year of levy), and payment hereof is restricted to such revenues, 
and the treasurer is authorized and directed to set aside and reserve such 
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revenues, when collected, or so much thereof as shall be necessary for the 
payment hereof at maturity. This note is issued under and is within all the 
limitations prescribed by and is payable in the manner specified in an act 
entitled (insert title of this act), approved (insert date of approval of this 
act). 
E A EEA AEA 

iE EEAS (Signature and title of officer.) 
(Title of countersigning officer.) 

Attest —. aossie awir 

(Seal, if any.) (Attestation and title of attesting officer. ) 

Provided, however, That if any such note or notes shall not be paid at 
maturity, the same may be renewed for such period or periods as shall be 
necessary: Provided further, That in no case when the total amount of 
taxes paid in on any levy, together with all outstanding loans, or warrants 
issued against said levy, shall be equal to seventy-five per centum of said 
levy, shall it be lawful to make any additional loan or loans, but in such case 
warrants may be issued as hereinafter provided: And provided also, That 
it shall not be lawful to make any temporary loan or loans, nor to issue any 
warrants against said levy during any one month when the total amount of 
outstanding loans and warrants made and issued against said levy during 
said month (exclusive of warrants issued for interest payments and outstand- 
ing loans maturing during said month) shall be equal to one-eighth of the 
total amount of such levy. [L. 93, p. 297, § 4.] 


3 1902. Warrants to Contain, What. 3 

Whenever any such county, city, town or school district shall have 
reached its limit of indebtedness as specified in the preceding section, and 
shall desire to issue warrants, such warrants shall be in manner and form as 
now required by law, except that each shall contain a clause declaring that 
the same is not a debt or obligation of such county, city, town or school dis- 
trict, and distinctly limiting the payment thereof, and the payment of inter- 
est accruing thereon, to the revenues to be derived from the levy then actually 
made, and against which the same is drawn; and in case any such warrant 
shall be presented for payment and there shall be no funds on hand with 
which to pay the same, it shall be indorsed, “Presented for payment and not 
paid for want of funds,” together with the date of presentation, and shall 
thereafter draw interest at the legal rate, but such indorsement shall in no 
case operate to make such warrant a debt or obligation of said county, city, 
town or school district, or in any manner extend the payment thereof to any 
revenue or revenues than that or those against which the same was originally 
drawn. [L. 795, p. 300, § 5.] 


81903. Treasurer Authorized to Borrow, When. 

When any warrants shall have been issued, as now provided by law, or as 
provided in this chapter, and shall be outstanding and not called for pay- 
ment, and the board, council or other managing body of any county, city, 
town or school district shall deem it necessary or advisable to cancel or 
exchange the same, and there shall be no funds on hand with which to effect 
such cancellation, then, in such case, said board, council or other managing 
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body shall, by a majority vote, duly authorize the treasurer to make a tem- 
porary loan or loans in the manner hereinbefore provided with which to take 
up and cancel such warrants, or may cause to be issued, in the manner 
hereinbefore provided, note or notes in exchange therefor; but in all cases, 
before any such note or notes shall be issued, said treasurer shall publish a 
notice calling for the warrants it is proposed to so cancel or exchange, said 
notice to be so published once a week for two consecutive weeks in some 
newspaper of general circulation in the county; and interest on such war- 
rants shall cease ten days after the date of the last publication of such notice 
(if said warrants are not sooner presented); and when warrants aggregating 
an amount not less than five hundred dollars shall be so presented a note or 
notes may be issued in exchange therefor, or with which to obtain funds to 
cancel the same. [L.’95, p. 300, § 6.] 


21904. Reserve Fund. 


In all cases where any temporary Joan or loans shall have been made 
and any note or notes shall have been issued as provided in this chapter, it 
shall be the duty of the treasurer of such county, city, town or school district, 
to set aside and reserve out of all revenues, when collected, an amount suffi- 
cient to meet the payment of such note or notes at maturity, and said rev- 
enues so set aside and reserved shall not be diverted to any other purpose 
so long as such loan or loans shall remain outstanding and unpaid: Provided, 
That when any temporary loan or loans shall have been made, as provided 
in section 1901, and any note or notes shall have been issued as therein pro- 
vided, or when any warrant shall have been issued as provided in section 
1902, then, and in such case, such treasurer shall set aside, and reserve when 
collected, for the payment of such note or notes, or warrants, only such 
revenues as shall be derived from the levy against which said note or notes, 
or warrant, is drawn, and such revenues shall not be diverted to any other 
purpose so long as such note or notes, or warrants, shall remain outstanding 
and unpaid: Provided, That when any such treasurer may have five hundred 
dollars on hand applicable to the payment of any such warrants, he shall 
publish a call for such warrants in the manner prescribed in the last pre- 
ceding section, and shall redeem the same in the order of their issuance: 
Provided, however, That no such warrants shall be paid while any note or 
notes issued against said levy under the provisions of section 1901 remains 
outstanding and unpaid, unless there shall be funds on hand with which to 
pay such note or notes at maturity. [L. 95, p. 301, § 7.] 


2 1905. Notes, Signed by Whom. 


All notes issued under the provisions of this chapter shall be signed by 
the following officers before the same shall be delivered to the purchaser: 
When issued by a county, the chairman of the board of county commission- 
ers, countersigned by the county treasurer and attested by the county auditor, 
who shall affix thereto his official seal; when issued by a city or town, by its 
inayor, countersigned by its treasurer (and comptroller, if any), and attested 
by its clerk, who shall affix thereto its corporate seal; when issued by a school 
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district, by the chairman of its board of education or directors, countersigned 
by the county treasurer and attested by the clerk of said district, who shall 
affix thereto his official seal, if he have any. [L. 795, p. 302, § 8.] 


31906. Notes to be Registered. 
The treasurer of such county, city, town or school district shall keep 
separate registers of all notes and of all warrants issued under the provisions 
of this chapter. The register of notes shall at least contain the number of 
each note, date when issued, to whom issued, where payable, rate of interest, 
when payable, whether issued generally against such revenue or specially 
against a specific tax levy, date when paid or renewed, to whom paid or 
renewed, and shall be kept substantially according to the following form:— 
REGISTER OF NOTES. 
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Such register of warrants shall at least contain the number of such war- 
rant, date when issued, to whom issued, the tax levy against which it is 
issued, when presented or indorsed, amount, date called for redemption, 
when paid, amount paid, to whom paid, whether canceled or exchanged by 
the issuance of notes, and shall be kept substantially in the following form:— 

REGISTER OF SPECIAL WARRANTS. 
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[L. 795, p. 302, § 9.] 
See note to p. 308, Laws ’%. 
21907. Interest Not Compounded. 

Whenever any note or notes shall have been issued according to the 
provisions of this chapter, and shall become due and payable, and there shall 
be no funds on hand with which to pay the same, or any interest thereon, 
and it shall be deemed desirable to renew said note or notes, as provided in 
this chapter, the interest due upon said note or notes shall not be included 
in the sum for which said note or notes shall be renewed, but warrant or 
warrants may be issued therefor; and said warrant or warrants shall be non- 
interest bearing, and shall so state upon their face, and shall be paid only 
when there shall be sufficient funds on hand, received from the revenues 
against which the original note or notes was issued. [L. ’95, p. 303, § 10.] 


8 1908. Construction. 
This chapter shall not be construed to-prevent any county, city, town 
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or school district from issuing warrants, as heretofore provided by law, but 
it shall be optional with such county, city, town or school district to issue 
such warrant, or issue warrants or make temporary loans, as provided by this 
chapter. [L. 795, p. 303, § 11.] 


CHAPTER X. 
OF DISBURSEMENT OF PUBLIC MONEYS. 


21910. Itemized Vouchers Must be Taken, etc. 

All precinct, county, district, and state officers and all commissions 
of the state of Washington charged with the disbursement of public moneys 
or certifying indebtedness to the state auditor, or other disbursing officer, 
shall take fully itemized vouchers for such disbursements; said vouchers 
shall be taken in duplicate, one to be filed with the auditor of state, the other 
to be retained by the officer making the disbursement or certifying the in- 
debtedness. Said vouchers shall contain a certificate by the disbursing officer, 
certifying on honor that the materials furnished, labor performed, or services 
rendered, for which such disbursement is made, have been actually delivered, 
rendered, or performed; Provided, That all county, district, or precinct 
officers shall file such vouchers with the county auditor. [L. 791, p. 235, § 1; 
1 H. C., § 3131.] 


1911. Certificate Must be Attached to Voucher, When. 

All persons furnishing materials, rendering service, or performing labor, 
or receiving certificates of indebtedness from any disbursing or other officer 
of the state, or any county, district, or precinct officer or commission shall 
furnish a certificate, certifying on honor that he has furnished materials, 
rendered services, or performed labor, as described in said voucher, which 
said certificate shall be a part of such voucher or attached to the same. [L. 
"91, p. 236, $ 2; 1 H. C., $ 3132.] 

See note to § 2262 infra. 


3 1912. Unlawful to Issue Warrants Except on Voucher. 
It shall be unlawful for the state auditor to issue any warrant or war- 
rants except upon vouchers for services rendered or material furnished duly 


certified and authenticated as provided in the last two preceding sections. 
[L. 795, p. 191, § 1.] 


219138. Punishment for Violation of Provisions of This Chapter. 

Any officer or person violating any of the provisions of this chapter shall 
be deemed guilty of a misdemeanor, and upon conviction thereof shall be 
fined in any sum not less than one hundred dollars, or more than five hun- 
dred dollars, and may be imprisoned in the county jail not less than ten 
days or more than six months. [L. 791, p. 236, § 3; 1 H. C., § 3133.] 
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TITLE XIII. 


THE MILITARY CODE. 


CHAPTER I. OF THE MILITIA. 
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II. OF THE Sons oF VETERANS ; . : . 2075 
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OF THE MILITIA. 


21915. Military Code. 
This chapter shall be known as the “Military Code” of the state of Wash- 
ington. - [L. 795, p. 201, § 1.] 


Compare L. '55. pp. 20-22; L. °68, pp. 16-19; pp. 602-516; 1 H. C., 8§ 1321-1380. 
L. ‘63, pp. 582-5388; L. '87, pp. 147-157; L. ’90, 


21916. Persons Subject to Military Duty. 

All able bodied men between the ages of eighteen and forty-five, residents 
of the state and citizens thereof, or if of foreign birth, who shall have declared 
their intention to become such citizen[s], shall be subject to military duty 
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if not exempted by the laws of the United States. And all such persons may 
voluntarily enlist in the national guard. [L. 795, p. 201, § 2.] 

See Const., Art. II., $ 14, when ineligible to See Const., Art. X., § 5, privileged from 
office. arrest, when. 

See Const., Art. X., $$ 1 and 6, liability to See Const., Art. X., $ 3, soldiers’ home. 
and exemptions from military duty. 
1917. Persons Exempt From Military Duty. 

The following persons are exempt from military duty:— 

1. All persons in the army or navy or volunteer force of the United States 
and those who have been honorably discharged therefrom; 

2. The members of any regularly organized fire or police department in 
any city or town; but no member of the national guard shall be relieved from 
duty in the national guard by reason of his joining any such fire company 
or police department; 

3. All persons who shall have served in the national guard of this state, 
or in other states of the United States, for the term of seven years and have 
been honorably discharged therefrom; 

4. All the judges and clerks of the several courts of this state, and the 
state and county officers and members of the state legislature; 

5. Idiots, lunatics, paupers and vagabonds, habitual drunkards and persons 
convicted of infamous crimes. 

All such exempted persons, except those enumerated in subdivision five, 
shall be liable to military duty in case of war, insurrection, invasion, or immi- 
nent danger thereof. [L. ’95, p. 202, § 3.] 


See notes to last section. 
See infra § 4375, telegraph employees exempt from militia duty. 
21918. Enrollment. 

Whenever the commander-in-chief deems it necessary, he may order an 
enrollment of all persons other than members of the national guard liable to 
military duty to be made by the county assessor, or by other persons designated 
by the commander-in-chief. Such enrollment shall state the name, residence, 
age and occupation of the persons enrolled. Three copies of such enrollment 
shall be made; one shall be retained by the enrolling officer, one shall be filed 
in the office of the auditor of the county in which the enrollment is made, 
and one in the adjutant general’s office. [L. 95, p. 202, § 4.] 


2 1919. Notice of Enrollment. 

The officer or person making the enrollment shall, at the time of making 
the same, serve a notice of such enrollment upon each person enrolled by 
delivering such notice to him or leaving it with some person of suitable age 
and discretion at his place of residence. All persons claiming exemption 
must, within fifteen days after receiving such notice, file a written statement 
of such exemption, verified by affidavit, with the officer making the enroll- 
ment; such officer shall thereupon, if such person be exempt according to law, 
mark the word “exempt” opposite his name, and shall transmit a copy of 
such corrected roll to the adjutant gencral. The commanding officer highest 
in rank in the national guard and the head of the fire and police departments 
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in each city or town, shall, whenever an enrollment is ordered, file with the 
enrolling officer a certified list of the names of the persons in his command 
or department. [L. 795, p. 202, § 5.] 


21920. Examinations of Assessment Rolls. 

The assessor in each county of this state shall allow persons appointed 
to make such enrollment, if persons other than the assessor be appointed, at 
all proper times to examine their assessment rolls and take copies thereof, and 
the clerks of all counties, towns and cities shall in like manner, at all proper 
times, allow such persons to examine and copy the poll lists on file in their 
offices. All persons shall, upon the application of any person making such 
enrollment, give the name of and all other information concerning any person 
within their knowledge liable to be enrolled, under penalty of ten dollars 
for every concealment or false information or refusal to give the information 
requested, to be recovered in the name of the state in any court, with costs. 
The officer making the enrollment shall, within ten days, report all persons 
who shall fail and neglect to give information to the adjutant general of the 
state. [L. 795, p. 202, § 6.] 


ARTICLE 2.—OrGANIZATION. 


2 1925. Division Into National Guard and Reserve Militia. 

All persons subject to military duty under the laws of this state, and such 
other persons who shall voluntarily enlist or be commissioned, shall be divided 
into two classes, to wit: One, consisting of those now enlisted in the national 
guard of Washington, and those who hereafter enlist or shall be commissioned 
therein under the provisions of this act, shall be known as the national guard 
of Washington, and shall be subject at all times to the orders of their officers, 
and the other, to consist of all those subject to military duty not included in 
the national guard, which shall be known as the Washington reserve militia. 
[L. 95, p. 203, § 10.] 


See Const., Art. X., § 2, organization and discipline of militia. 


3 1926. Number of Companies and Members Thereof. 

In time of peace the national guard of Washington shall consist of not 
more than fourteen companies of infantry, two troops of cavalry, one battery 
of light artillery and such bands, signal corps and medical department as are 
hereinafter provided for. The said companies, troops and battery may be 
allotted and stationed in such localities of the state as the necessity and advan- 
tage of the service require, in the discretion of the commander-in-chief, and 
with reference to the means of rapid concentration, and may be arranged into 
regiinents or battalions, with power to alter and change the organization to 
conform to any system of drill or instruction now or hereafter adopted for the 
army ef the United States, as the commander-in-chief may deem necessary. 
Infantry, cavalry and artillery companies shall consist of not less than twenty- 
four and not more than one hundred and five non-commissioned officers, 
musicians and privates. The commander-in-chief may limit the maximum 


485 


42 1927-1930] THE MILITARY CODE.. [Trrue XIII. 


membership of any company, troop or battery at any time to a less number 
than one hundred and five, in his discretion. Any company presenting less 
than the minimum number of twenty-four enlisted men at any stated muster 
of inspection shall be disbanded by order of the commander-in-chief. [L. 
705, p. 203, § 11.] 


21927. Discipline and Exercise. 


The system of organization, discipline and exercise of the national guard 
ehall conform as near as practicable to the drill regulations now in use in the 
army of the United States, and such as may hereafter be prescribed therefor, 
except as otherwise provided by this chapter. [L. ’95, p. 204, § 12.] 


å 1928. Governor and Staff. 


The governor of the state shall be the commander-in-chief of its military 
forces, and his staff shall consist of one adjutant general, with the rank of 
brigadier general, who shall be chief of staff; one chief of engineers, one com- 
missary general, one judge advocate general, one quartermaster general, sur- 
geon general, one paymaster general, one inspector general, and one general 
inspector of rifle practice, each with the rank of colonel, and six aides-de- 
camp, each with the rank of lieutenant colonel, and one assistant adjutant 
general with the rank of major, who shall be the military secretary. Upon 
the recommendation of the chief of the staff departments the commander- 
in-chief may appoint such assistants, of such grade not above that of major, 
and such storekeepers and clerks as in his Judgment may be necessary. [L. 
95, p. 204, § 13.] 


21929. Brigade Organization. 

The national guard of this state shall constitute one brigade. The bri- 
gade officers shall be as follows: One brigadier general and a staff, consisting 
of one assistant adjutant general, one assistant chief engineer, one brigade in- 
spector, one judge advocate, one brigade quartermaster, one brigade commis- 
sary, one inspector of rifle practice, one chief signal officer, each with the 
rank of lieutenant colonel, and three aides-de-carup, with the rank of first 
lieutenant. [L. 795, p. 205, § 14.] 


2 1930. Regimental Organization. 

A regiment shall consist of not less than eight nor more than twelve com- 
panies, troops or batteries. Its officers shall be one colonel, one lieutenant 
colonel, not to exceed three majors, at the discretion of the commander-in- 
chief, and a staff consisting of one chaplain with the rank of captain, one 
adjutant with the rank of captain, one inspector of rifle practice with the rank 
of first lieutenant, one commissary, one quartermaster, each with the rank of 
first heutenant, one signal officer with the rank of first lieutenant, one ser- 
geant major, one quartermaster sergeant, one commissary sergeant, one color 
sergeant, one chief trumpeter, one drum major, and two color bearers, each 
with the grade of sergeant. Each major may detail from the second lheuten- 
ants of the line an adjutant, and from the sergeants of the line a sergeant 
major. [L. 95, p. 205, § 15.] 
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21931. Battalion Organization. 

Each battalion not a part of a regiment shall consist of not more than 
six nor less than two companies, troops or batteries, one major and a battalion 
staff of one adjutant, one quartermaster, one inspector of rifle practice, one 
commissary and one signal officer of the grade of first lieutenant, and non- 
commissioned staff officers as provided for a regiment. Whenever a regiment 
shall fall below the number of eight companies, troops or batteries it may be 
re-organized as a battalion, and the commander-in-chief may in his discretion 
retain in command the field officers of the regiment so reduced to a battalion. 
[L. 795, p. 205, $ 16.] 


2 1932. Company, Troop and Battery Organization. 

To each company or troop there shall be one captain, one first lieutenant, 
one second lieutenant, one first sergeant, one quartermaster sergeant, four 
sergeants, not more than twelve corporals and two musicians or trumpeters. 
To every battery of artillery, one captain, two first lieutenants, one second 
lieutenant, one first sergeant, one quartermaster sergeant, four sergeants, not 
more than twelve corporals, two musicians, two artificers and one wagoner. 
Each cavalry troop shall also have one veterinary sergeant and one guidon 
sergeant, two blacksmiths and one saddler. [L. 95, p. 206, § 17.] 


21933. Bands. 

The commanding officer of a regiment may enlist a band of not less 
than sixteen and not more than thirty-six musicians, who shall be entitled 
to the clothing and allowance prescribed by law for enlisted men of the same 
rank. The members of the hand must provide their own musical instruments. 
The leader of such band shall be entitled to the rank of a sergeant major. 
The said band shall be subject to the orders of the regimental commander, 
who may discharge and recruit said band at his discretion. The duty of said 
bands shall be to furnish music for the troops at the regular parades required 
by law, and upon such other military occasions as the commanding officer 
of said regiments may direct. They shall be subject to all the laws and regula- 
tions for the government of the national guard. ,[{L. 795, p. 206, § 18. ] 


g 1934. Signal Corps. 

The commanders of regiments of separate battalions, and not part of a 
regiment, may each organize one signal corps not to exceed twelve men. The 
‘regimental or battalion signal officer shall be in command thereof and re- 
sponsible for its discipline and instruction. The chief signal officer shall be 
the commanding officer of all the signal corps of the state. [L. 95, p. 206, 


$ 19.] 
ARTICLE 3.—Tue MEDICAL DEPARTMENT. 


21939. Medical Officers. 

The medical department of the national guard of Washington shall 
consist of a surgeon general, with the rank of colonel; one brigade surgeon, 
with the rank of licutenant colonel, for each brigade; one surgeon, with the 


487 


22 1940-1944] THE MILITARY CODE. (Trrte XIII. 


rank of major, for each regiment; one assistant surgeon, with the rank of 
captain or first lieutenant according to length of service, for each battalion; 
and if deemed advisable by the surgeon general and commander-in-chief, one 
assistant surgeon, with the rank or captain or first lieutenant, for each unat- 
tached company, and the hospital and ambulance corps. [L. 795, p. 207, 


§ 25.] 


2 1940. Surgeon General, Qualifications and Powers. 

The surgeon general shall be appointed by the commander-in-chief to 
serve during his term of office. He must be a graduate in medicine and surgery 
of at least five years standing, qualified to practice under the laws of this 
state, and must have served for at least three years in the national guard of 
this state. He is charged with the administration of the medical department 
under the direction of the commander-in-chief, and shall be, with the advice 
and assistance of the adjutant general, the chief purchasing and disbursing 
officer of his department. He shall submit, annually, to the adjutant general 
a report of the medical department. [L. 95, p. 207, § 26.] 


21941. Present Officers Continued. 


The medical officers serving under the present several commanders shall 
hold office until the expiration of their commissions, and shall be assigned to 
the several commands by the commander-in-chief, on the recommendation 
of the surgeon general. [L. 795, p. 207, § 27.] 


¢ 1942. Assistant Surgeon, How Appointed. 


All vacancies in the grade of assistant surgeon, with the rank of first 
lieutenant, shall be filled by appointment by the commander-in-chief, on the 
recommendation of the surgeon general. Assistant surgeons, at the expira- 
tion of three years, may apply for examination for promotion to the rank of 
captain. Vacancies in the grades of surgeon and brigade surgeon shall be 
filled by the commander-in-chief, on recommendation of the surgeon general, 
by re-appointment or by promotion in order of seniority, in his discretion. 
[L. 795, p. 207, § 28.] 


@ 1943. Examination. 


Candidates for the position of assistant surgeon are required to be gradu- 
ates of medicine and surgery, qualified to practice under the laws of this 
state, and must pass a satisfactory examination in that science as well as to 
mental and physical qualifications, under the direction of the surgeon general, 
and must give evidence of good morals and habits and general aptitude for 
military service before being commissioned. Candidates for promotion must 
be in good standing and pass a satisfactory examination as to their knowledge 
and fitness for the duties of the next higher grade. [L. 95, p. 208, § 29.] 


21944. Duty. 


Medical officers shall be assigned to serve under the various commanders 
by the commander-in-chief, on the recommendation of the surgeon general. 
No detail for special duty outside of the commands to which they are assigned 
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shall be made without the approval of the surgeon general. [L. 95, p. 208, 
§ 30.] 


l 1945. Hospital and Ambulance Corps. 


The hospital and ambulance corps shall consist of one hospital steward 
for each regiment and unattached battalion or corps, as many acting hospital 
stewards as may be deemed advisable, not to exceed one private for each 
company, who shall be regularly enlisted and discharged in the discretion of 
the surgeon general. They shall be uniformed and equipped at the expense 
of the state in accordance with the United States army regulations, the bills 
therefor to be audited and paid as other military bills. [L. 95, p. 208, § 31.] 


@ 1946. Qualifications. 

Candidates for the appointment to the position of hospital steward must 
be licensed pharmacists under the laws of this state, and must give evidence 
of good morals and good habits. They shall be appointed and warranted by 
the surgeon general after a satisfactory examination. Acting hospital stew- 
ards will be appointed by the surgeon general on the recommendation of the 
senior medical officer of the command to which they may be attached. [L. 
"95, p. 208, § 32.] 


41947. Discipline and Instruction. 

All hospital stewards and acting hospital stewards shall be assigned to ` 
the several commands by the surgeon general, where they shall be under the 
immediate direction and control of the senior medical officer of the command, 
who shall be responsible for their equipments, discipline and instruction. 
The medical department shall be subject to all the provisions of this chapter, 
and the rules and regulations governing the national guard. Hospital and 
acting hospital stewards shall have rank, pay and allowance of a first sergeant 
and corporal, respectively, and the officers of the medical department, the pay 
and allowance for other officers of the same rank. [L. 95, p. 208, § 33.] 


ARTICLE 4.—Orricers, THEIR ELECTION, APPOINTMENT QUALIFICATIONS, AND DUTIES. 


? 1950. Duties of Adjutant General. 

The adjutant general must execute an official bond to the state of 
Washington for the sum of twenty thousand dollars, conditioned for the faith- 
ful performance of the duties of his office. His salary shall be twelve hundred 
dollars per annum, payable monthly, and his necessary expenses and the 
expenses of his department, to be limited by the board of military auditors. 
His duties shall be: To keep and preserve the books, arms, accoutrements, 
ammunition and other military property belonging to the state not issued to 
the various companies. To keep on file in his office all returns and reports 
made by and to him. To keep an account in the manner directed by the 
commander-in-chief of all moneys received and disbursed by him. To attest 
all commissions issued to military officers. To make out and transmit militia 
returns prescribed by the acts of congress. To perform such other duties 
as are required by the provisions of this chapter, or as much as the commander- 
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in-chief shall direct. He shall make quarterly reports, and an annual report 
on or before the first day of January in each year to the commander-in-chief, 
upon the condition of the national guard, and a detailed statement of all 
expenditures of his department during the preceding year, and of the present 
condition of all military property under his charge. He shall cause this act 
to be printed, indexed and annotated, bound in pamphlet form and distrib- 
uted, one copy to each commissioned officer of the national guard. He shall 
also furnish to brigade, regimental and battalion and company commanders, 
and to the judge advocates, each a copy of the rules and regulations of the 
United States army. [L. 795, p. 209, § 38. ] 


21951. Duties of Inspector General. 


The inspector general shall personally, or by either his assistants or 
brigade inspectors, inspect as often as may be deemed necessary by the com- 
-mander-in-chief, any or all organizations, and every branch connected with 
the military service, including armories, arsenals, store houses, camps and 
military property, and report to general headquarters the condition, discip- 
line, drill and instruction of the national guard, the condition of military 
property belonging to the state, and all matters pertaining to his department. 
He shall have the power to condemn all unserviceable property. [L. ’95, p. 
210, § 39.] 


21952. Duties Same as in United States Army. 


The departmental and military duties of the officers provided for in this 
chapter shall be correlative with those discharged by similarly designated 
officers in the United States army, except as otherwise provided by this 
chapter. [L. ’95, p. 210, § 40.] 


21953. Examining Board—Examination. 


All officers shall be commissioned by the commander-in-chief, and no 
person shall be commissioned in the national guard of this state unless he 
is a citizen of the United States and of the state of Washington of eighteen 
years of age or upwards. No commission shall be issued to any person in 
the national guard, save to general officers and the staff of the commander- 
in-chief, until the officer appointed shall have passed a satisfactory examina- 
tion before a board as to his knowledge of military duties proportionate to the 
office to be held, his general knowledge and his fitness for the service. If 
such person shall be adjudged unqualified for such office, another person shall, 
after due notice of such adverse decision, be appointed. The commander- 
in-chief shall appoint such examining board, and may remove any member 
thereof and fill any vacancy thereon; such examining board to consist of 
not more than five officers, but the brigadier general and the surgeon general 
shall always be members of such board, who shall have the same power to 
compel the attendance of witnesses, administer oaths and take testimony as is 
possessed by general courts martial. No person shall be eligible for appoint- 
ment to office in the national guard for the period of one year after he shall 
have been reported adversely by an examining board. <Any officer required 
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by law or by orders to appear before such board shall do so at his own expense. 
[L. 795, p. 210, $ 41.] 


21954. How Officers to be Chosen. 


The military officers of the state shall be chosen as follows: The brigadier 
general and the adjutant general shall be appointed by the commander-in- 
chief, with the consent of the senate. Any vacancy in said offices from any 
cause may be filled by the commander-in-chief, subject to confirmation or 
rejection by the senate at the next meeting of the legislature thereafter. 
Field officers of regiments and battalions shall be appointed by the com- 
mander-in-chief, and no person shall be eligible as a field officer who has not 
served as an officer at least three years in the aggregate in either the national 
guard of this state or some other state of the union, or in the army of the 
United States. The commissioned officers of companies shall be appointed 
and commissioned upon the recommendation of a majority of those signing a 
petition for the organization of any company; and whenever a vacancy occurs 
in the commissioned office of the national guard of Washington, below the 
rank of colonel, the officer next in rank in the company, battalion or regiment 
shall be gazetted for promotion, and shall appear before the examining board 
for examination at such time as the board may order, and, upon passing said 
examination successfully, shall be commissioned to fill the vacancy existing in 
said company, battalion or regiment. Vacancies created by reason of promo- 
tions shall be filled in the same manner, and non-commissioned and warrant 
officers of companies or divisions shall be gazetted in order of rank to fill 
vacancies in the office of second lieutenant. No candidate shall be recom- 
mended for promotion who fails to make a record of seventy-five per cent on 
examination, and where such failures occur the candidate shall be recom- 
mended for honorable discharge by the examining board, and the officer next 
in rank shall be gazetted for examination and promotion, and whenever a 
vacancy shall exist in the office of any field officer in any regiment or battalion 
not a part of a regiment, the commander of the brigade shall notify the com- 
mander-in-chief and said vacancy shall be filled in the manner herein pro- 
vided: Provided, That when a vacancy occurred in any office by reason of the 
expiration of the term of office, such officer may, if found qualified upon exam- 
ination, be re-appointed to fill the vacancy. No person shall be eligible as cap- 
tain of a company except he shall have served at least one year as an officer and 
three years in the aggregate in the national guard of this state, or of some 
other state of the union, or of the army of the United States, or is a graduate 
of a military college requiring at least three years’ military service. For the 
purpose of this chapter the word company or companies shall apply to and 
include the infantry, cavalry and artillery forces. Company commanders 
shall give bond in the sum of two thousand dollars in form to be prescribed 
by the adjutant general, conditioned for the faithful discharge of the duties 
of their office and the proper care and preservation of the state funds and 
property under their charge. The staff of the commander-in-chief shall be 
appointed by the governor, except as herein provided,’ and their commissions 
shall expire with the term for which the governor appointing them shall have 
been elected. All officers of the governor's staff shall hold office during his 
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pleasure, and until their successors are appointed and qualified. The brigadier 
general and the commanding officers of regiments and battalions not a part of 
a regiment, shall appoint their respective staff officers, who shall hold office at 
the pleasure of the officer appointing them, and their commissions shall expire 
as soon as the successor of such brigade, regimental or battalion commander 
is commissioned and qualified. No person shall be appointed as a staff 
officer except judge advocates and chaplains, unless he shall have served at 
least three years in the national guard of this state, or of some other state 
of the union, or of the army of the United States: Provided, That nothing 
contained in this section shall be so construed as to apply to the first officers 
selected of any company organized after the passage of this chapter. [L. 95, 
p. 211, § 42.] 


2 1955. Non-Commissioned Officers. 


Commanding officers of regiments and battalions not part of a regiment 
shall appoint and warrant the non-commissioned staff officers of their re- 
spective regiments and battalions, and they shall appoint and warrant 
the non-commissioned officers of the companies of their respective regi- 
ments and battalions from the members thereof upon the nomination 
of the commanding officers of the respective companies. In any troops, 
batteries and companies not a part of a regiment or battalion, the non-com- 
missioncd officers shall be warranted by the commanding officer of the brigade 
from the members thereof upon the written nomination of the commanding 
officer of such troop, battery or company. All non-commissioned officers shall 
be appointed for length of service and military qualifications. The non- 
commissioned staff officers and the members of signal corps, except trum- 
peters, drum majors, band leaders and veterinary surgeons, who may be 
civilians, must be duly enlisted. [L. 795, p. 213, § 43.] 


@ 1956. Term of Officers. 


The terms of all officers, not otherwise provided for, shall be for four 
years and until their successors are commissioned and qualified. [L. 795, 
p. 213, § 45.] 


@ 1957. Acceptance. 

If the person appointed shall not, within ten days after being notified of 
his appointment, signify his acceptance to the commander-in-chief, he shall 
be considered as declining the office to which he shall have been appointed, 
and a new appointment shall be made. All officers, except the general officers 
and staff of commander-in-chief, must, when notified, appear before the exam- 
ining board for examination under such rules and regulations as may be pre- 
scribed by the commander-in-chief. [L. 95, p. 213, § 49.] 


21958. Oath and Bond. 

Every officer duly commissioned shall, within ten days after his commis- 
sion is tendered him, or within ten days after he shall be personally notified 
that the same is held in readiness for him by any superior officer, take and 
subscribe the constitutional oath of office, and give bond if bond is required. 
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In case of neglect or refusal to take and subscribe such oath and give bond if 
required, within the time mentioned, he shall be deemed to have resigned such 
office, and a new appointment shall be made forthwith to fill the place. [L. 
95, p. 214, § 51.] 


2 1959. Examinations. 


No person shall be commissioned as an officer of the national] guard until 
such person shall have first passed a satisfactory examination in the following 
subjects:— 

1. English grammar, and his ability to speak, read and write with facility 
and correctness; 

2. Arithmetic, and his ability in the application of its rules to all practical 
questions; 

3. His knowledge of the geography of the United States; 

4. His knowledge of the history of the United States; 

5. His knowledge of the constitution of the United States and of the state 
of Washington, and the organization of the government under each, and 
the laws of the state governing the national guard, and also of the United 
States army regulations and the regulations governing the national guard 
of Washington; 

6. His knowledge of the drill regulations adopted for the use of the army 
of the United States, and his general qualifications, aptitude and probable 
efficiency as an officer of the national guard, marking the result on a scale of 
one hundred. The answers to all questions shall be reduced to writing by the 
party examined in the presence of the board, and no person shall be granted 
a certificate of proficiency who shall not make a general average of at least 
seventy-five, and the said board shall deliver to such person as may pass the 
required examination, a certificate marking the general average made by the 
person named therein, and said certificate shall be signed by the presiding 
officer of said board and attested by the secretary; and on the presentation of 
said certificate to the commander-in-chief a commission shall be issued to the 
person therein named. [Iu.. 795, p. 214, § 53.] 


ARTICLE 5.—ApDMIssion oF COMPANIES AND ENLISTMENT. 


2 1963. New Companies, How Admitted. 


No company other than those now organized and in the service as a part 
of the national guard, shall be admitted into the national guard of Wash- 
ington except upon the recommendation of the military board, approved by 
the commander-in-chief, upon petition duly presented for that purpose. No 
officers shall be appointed upon the organization of a company, hereafter 
organized, unless at least the prescribed minimum number of men have peti- 
tioned therefor. If such company neglects or refuses to recommend persons 
for officer[s], or the persons recommended shall not accept and qualify, 
the commander of the regiment or battalion to which such company may be 
assigned, shall detail some officer of the line of the regiment or battalion to 
command said company until some officer is appointed; such officer shall 
have the same power and be subject to the same liabilities as if he were captain 
of such company. The military board shall consist of the commander-in- 
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chief, brigadier general and senior field officers below the rank of brigadier 
general; the adjutant general shall be the clerk of the board. [L. ’95, p. 
215, § 56.] 


2 1964. Enlistments. 


All enlistments in the national guard of Washington shall be for the 
term of three years, and on the expiration of that term they may be, if 
discharged with good character, re-enlisted, either immediately or at any 
time thereafter, for terms of one or more years, at their option. No person 
above the age of forty-five years shall be enlisted or re-enlisted except by the 
permission of the commanding officer of the regiment or battalion to which 
the organization is attached, nor any person under the age of twenty-one years 
without the consent of his parents or guardian. No person under the age of 
eighteen years shall be enlisted except as musicians. Applicants for enlist- 
ment must be citizens of the United States, of the state of Washington, and 
of good moral character, and before any recruit shall be enlisted he shall 
be subjected to physical examination by a medical officer, or by any surgeon 
or physician designated by the surgeon general, and the certificate of such 
medical officer or physician shall accompany his enlistment papers. Any 
enlisted man at any time may be ordered by his commanding officer to appear 
and be examined by a medical officer, and if not up to the requirements 
physically shall be discharged from the service. The physical qualifications 
of recruits shall be fixed by the surgeon general, who shall prepare the neces- 
sary blanks for examination. Every enlisted man shall continue to be held 
to duty and shall retain rank, and be eligible to promotion after the expiration 
of his term of enlistment or re-enlistment until he is actually discharged. 
When an organization is consolidated or disbanded its enlisted men discharged 
by reason thereof, who shall thereafter re-enter the service, shall have allowed 
to them as part of their terms of service the time already served. Every 
person recruited for the national guard shall sign two enlistment papers, one 
copy of which shall be forwarded to the adjutant general, and one copy re- 
tained by the company commander, of such form as may be prescribed by the 
commander-in-chief, which shall contain an oath of allegiance to the state 
and the United States. The signing of said papers and taking the oath, and 
the approval thereof by the company, battalion or regimental commander or 
surgeon general, as the case may be, shall be considered as enlistment in the 
national guard. Applications for enlistment in any company shall be in 
writing, and shall only be made at a regular weekly*meeting or assemblage 
of such company by reading the application before the members of the com- 
pany present. The application shall then be posted in a conspicuous place in 
the company’s quarters or armory for at least one weck, at which time, and 
not before, such applicant may be balloted for by the company; the ballot 
must be secret, and three adverse votes shall reject the applicant: Provided, 
That the company commander, in cases of emergency, when the company is 
about to be ordered into service in cases of riot, war, insurrection or invasion, 
or imminent danger thereof, may dispense with the posting of the application 
or with balloting for the applicant in his discretion. Nothing herein shall 
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prevent any company from prescribing other rules as to the admission of 
members not in conflict therewith. Every applicant for enlistment shall have 
explained to him the duties and service required of a national guardsman, 
and the company commander shall be satisfied of the applicant’s general fit- 
ness and ability to perform the service required of him for the term of his 
enlistment before enlistment. [L. 95, p. 215, § 57.] 


3 1965. Transfers. 


An enlisted man, upon his own application, with the approval of the 
commanding officer of the organization from which and to which he is to be 
transferred, may be transferred from one company, troop or battery to another 
organization in the same regiment or battalion, not part of a regiment, by 
the commanding officer of the regiment or battalion, or from one organization 
to another in the same brigade by the commanding officer of the brigade. [L. 
"95, p. 217, § 58.] 


3 1966. Company May be Disbanded. 


If it appears to the commander-in-chief that any company of the national 
guard has failed to comply with the requirements of the law in the matters 
of uniform equipment and discipline so that it is incapacitated to discharge 
the duties required of it, such company may be disbanded by the commander- 
in-chief: Provided, That immediately upon the passage of this act the com- 
mander-in-chief shall, upon the recommendation of the brigade commander, 
muster out and disband such company or companies of infantry and troops 
of cavalry as may seem to him for the good of the service. [L. ’95, p. 217, 


§ 59.] 
ARTICLE 6.—RESIGNATIONS, RETIREMENTS AND DISCHARGE. 


21970. Discharge of Officers. 


The commander-in-chief may discharge a commissioned officer when 
such officer tenders his resignation, or when he has been convicted of an 
infamous crime; when, either before or after receiving his commission, he has 
removed his residence out of the bounds of his command to so great a distance 
that it is inconvenient to perform the duties of his office; when he has been 
absent from his command more than thirty days without leave; upon sentence 
of a court martial after trial according to law; upon recommendation of a 
board of examination, as prescribed by this chapter; and upon disbandment of 
an organization, as prescribed herein. He may discharge any member of his 
staff at any time. [L. 795, p. 218, § 63.] 


@ 1971. Officer Must Account Before Discharge. 

No officer shall be permitted to resign his commission who shall be under 
arrest or return to a military court for any deficiency or delinquency; no 
officer shall be honorably discharged and no officer’s resignation shall be ac- 
cepted unless the officer tendering the same or applying for discharge shall 
furnish to the commander-in-chief satisfactory proofs that he has on hand 
and ready to deliver all books or other property of the state in his possession 
to the officer authorized to receive the same, and that his accounts for money 
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and public property are correct, and that he is not indebted to the state. [L. 
95, p. 218, § 64.] 


21972. Officer May be Ordered Before Examination Board. 

The commander-in-chief, whenever he may deem that the good of the 
service requires it, shall order any officer of the national guard before the 
board of examination hereinbefore provided for, and such board shall examine 
into the moral character, capacity and general fitness, military and physical 
qualifications for the service of such commissioned officer. If the findings of 
such board be unfavorable to such officer, and be approved by the commander- 
in-chief, he shall be discharged or retired from the service. No officer whose 
rank or promotion would in any way be affected by the decision of said board 
in any case that may come before it shall participate in the examination or 
decision of the board in such case when it is possible to avoid the same. Such 
officer shall pass the examination provided in section 1959. [L. 795, p. 218, 


$ 65.] 


219738. Retirement of Officers. 


Any commissioned officer who shall have served as such for the con- 
tinuous period of five years in the national guard of this state or of the 
territory of Washington, if he shall have been honorably discharged or be in 
good standing, may, upon his own request, be placed upon a roll to be estab- 
lished and maintained in the adjutant general’s office, which roll shall be 
designated “the roll of retired officers,” with the rank held by him at the time 
of such application, and withdraw from active service and command, by order 
of the commander-in-chief, without pay or allowance, except when ordered 
upon duty as hereinafter provided, and the vacancy thereby created shall be 
filled in the same manner as other vacancies. The officers on the retired list 
shall be subject to detail by orders from the commander-in-chief for duty 
upon boards of officers for military purposes, courts martial and courts of 
inquiry, and for such other military duties as in his judgment may be ad- 
visable. When, however, officers on the retired list are so detailed for active 
duty other than upon boards of officers, courts martial and courts of inquiry, 
they shall only be entitled to the rank which properly belongs to the office or 
duties which they are detailed to perform. When the duties end or the detail 
is canceled, the officer shall again return to the retired list with his former 
retired rank. On all occasions of duty and all occasions of ceremony retired 
officers shall take rank next to the officers of like rank upon the active list. 
[L. 795, p. 219, § 66.] 


¢ 1974. Discharge of Enlisted Men. 

Whenever any enlisted man of the national guard shall have performed 
service therein for the term of his enlistment, or re-enlistment, the command- 
ing officer of the regiment or battalion not part of a regiment, to which he 
belongs, or in case of a troop, battery or company, not a part of a regiment or 
battalion, the commanding officer of the brigade, upon a certificate of the 
commanding officer of his troop, battery or company, or signal corps, to that 
effect, and that he has turned in to the proper officer all state, regimental and 
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company property for which he is accountable, grant him a full and honorable 
discharge from further service in the state forces. No enlisted man shall be 
discharged before the expiration of his term of service, except by order of 
his brigade, regimental or battalion commander, and for the following reasons: 
To accept promotion by commission; upon removal of residence from the 
state or county, or permanent removal to such distance from the command 
to which he belongs, or any company of the national guard, that in the opinion 
of his commanding officer he cannot perform his military duties; for dis- 
ability, established by the certificate of a medical officer; upon being convicted 
of a felony in a civil court; to carry out a sentence of a court martial; upon 
the disbandment of any company by the commander-in-chief, as provided 
by this act; upon the application of commanding officers for non-commis- 
sioned staff officers, and musicians enlisted as such; for the good of the service, 
upon recommendation of company commanders, as herein provided. Dis- 
charges must be granted or refused in fifteen days after application therefor 
is made, or sentence approved, and must be published in orders. The dis- 
charge shall be in form prescribed by the commander-in-chief. A statement 
of all discharges shall be forwarded by the regimental or battalion command- 
ers to the adjutant general. A member applying for a discharge, or for whom 
an application is made, may be excused from duty pending the application, 
in the discretion of the commanding officer. [L. 95, p. 219, § 67. ] 


@ 1975. Company Commander May Recommend Discharge. 

The company commander may recommend the discharge for the good of 
the service of any enlisted member of his command, and must state the reason 
for such recommendation and give notice thereof to such member in the 
manner of giving warning for duty. Any member so recommended for 
discharge may appeal from such recommendation to the brigade, regimental 
or battalion commander. Non-commissioned staff officers may be discharged 
at any time by the officer appointing them. Non-commissioned officers may 
be reduced to the ranks by the commanding oflicer of the organization to 
which they belong or by sentence of a court martial. [L. ’95, p. 220, § 68. ] 


ARTICLE 7.—Unirorms, ARMS AND EQUIPMENTS. 


@ 1980. Adjutant General to Furnish all Uniforms and Equipments. 

Every organization shall be provided by the adjutant general at the ex- 
pense of the state with such uniforms, arms, equipments, colors, books of 
instruction and records, blanks, camp and garrison equipage and military 
supplies as may be necessary for the proper performance of the duty required 
by this chapter, upon requisition made for the same approved by the com- 
mander-in-chief. [L. 95, p. 221, § 75.] 


g 1981. Uniforms. 

All non-commissioned officers, musicians and privates of a company or of 
a regiment or battalion staff, or members of a signal corps and of the medical 
department, and of the regular organized and enlisted bands shall be fur- 
nished with service uniforms of the United States army fatigue pattern, and 
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arms and equipments, at the expense of the state. The service uniforms and 
equipments shall be issued to the several organizations of the national guard 
upon requisition of the proper officer. No dress uniforms shall be hereafter 
furnished by the state. The uniforms of all commissioned officers shall be 
the undress uniforms, such as is worn by the officers of the army of the United 
States. [L. 795, p. 221, § 76.] 


@ 1982. Purchasing Board. 

The commander-in-chief, brigadier general and quartermaster general 
shall constitute a board to purchase such service uniform, arms and equip- 
ments. This board shall fix the maximum price of uniforms ready made. This 
board is also authorized to adopt and purchase such arms and equipments and 
other military property as in their judgment will best serve the uses of the 
national guard, which shall be issued by the adjutant general to the several 
organizations upon requisition approved by the commander-in-chief. Said 
board shall have power to sell or to exchange from time to time such military 
property belonging to the state as may be unserviceable, or which it may be 
deemed for the interest of the state to sell or exchange. All actions or suit 
against any officer or enlisted man responsible therefor, for any loss or damage 
to any military property entrusted to his care, shall be brought and prosecuted 
in the name of the state of Washington. [L. 795, p. 221, § 77.] 


2 1983. Equipments State Property. 


All uniforms, arms, equipments and other property issued to organiza- 
tions or members of the national guard shall be and remain the property 
of the state of Washington, and shall be accounted for on their annual returns. 
[L. 95, p. 222, § 78.] 

See Const., Art. X., § 4, custody of public arms. 


@ 1984. Sale or Injury of Property Prohibited. 

Every arm, uniform or equipment issued by the state shall be used only 
in the discharge of military duties; and any enlisted man who shall wilfully 
or wantonly injure or destroy any uniform, arm or equipment, or other mili- 
tary property belonging to the state, or the regiment, battalion or company, 
or refuse to make good such injury or loss, or who shall sell, dispose of, secrete 
or remove the same with intent to sell or dispose thereof, or shall fail, within 
ten days after being notified, tu return the same to the state or his command- 
ing officer, shall be tricd by a court martial and sentenced to pay a fine of not 
more than fifty dollars, or in default of payment of the same, undergo an 
imprisonment in the county jail of not more than thirty days; and all cloth- 
ing, camp and garrison equipage, ordnance, ordnance stores and quartermaster 
stores, issued by the state, or fabricated from material issued by the state, and 
charged against the company allowance, or for which commutation has been 
paid, shall be considered the property of the state of Washington. [L. 795, 
p. 222, § 79.] 


? 1985. Buying and Receiving State Property Prohibited. 
If any person shall, knowingly and wilfully, purchase or receive in pawn 
or pledge any arm, accoutrement, article of military clothing, equipment, tent 
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or fly, or any quartermaster or ordnance stores, the property of the state of 
Washington, he shall be guilty of a misdemeanor, and, being convicted thereof 
in any court of competent jurisdiction, shall be sentenced to an imprisonment 
not exceeding one year, or a fine not exceeding three hundred dollars, or both 
such fine and imprisonment. [L. 95, p. 223, § 80.] 


è 1986. Officers Having Custody of Property to Give Bond. 

The commander-in-chief shall cause and require proper bonds to the 
state to be given, with good and sufficient sureties, from all officers who shall 
have any military property in their charge or possession, before any commis- 
sion shall be issued to or property turned over to such officer. [L. 795, p. 223, 
$ 81.] 


2 1987. Uniforms and Equipments Exempt From Execution. 


‘The uniforms, arms and equipments required by law or regulations of 
every member of the national guard shall be exempt from all suits, distresses, 
execution or sales for debt or the payment of taxes. [L. ’95, p. 223, § 82.] 


ARTICLE 8.—Pay anp ALLOWANCE. 


#1990. Military Auditors. 


The commander-in-chief, the brigadier general and the state auditor 
shall constitute a board of military auditors. The commander-in-chief is 
president and the adjutant general secretary; and the board must have a seal, 
which must be attached to all accounts audited by them. [L. ’95, p. 223, 


$ 86.] 


21991. Allowance to Companies. 


There must be audited and allowed by the board of military auditors, to 
be paid quarterly out of the special military fund, to the commanding officer 
of each infantry, cavalry or artillery company of the national guard perform- 
ing the duty required by law, for armory rent and other incidental expenses, 
the sum of forty dollars per month, and to each band twenty-five dollars per 
month. To each battery, in addition to the above mentioned sum, shall be 
allowed its actual expenses for horsing said battery for all parades and services 
authorized by law. The company commanders shall render to the adjutant 
general quarterly reports showing expenditures and duty performed for pre- 
ceding quarter before said allowance is paid. [L. 795, p. 223, § 87.] 


2.1992. Allowance to Brigade and Regimental Headquarters. 

The necessary expenses of general, brigade, regimental or battalion head- 
quarters shall be audited and allowed by the board of military auditors, and 
paid as other military bills, and such expenses shall in no event exceed for 
brigade headquarters twenty-five dollars per month, and for each regimental 
and battalion headquarters twenty-five dollars per month. [L. 95, p. 224, 
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21993. Per Diem. 


There shall be provided by the state, transportation and subsistence, and 
in addition thereto there shall be paid to each otlicer and enlisted man for the 
annual parades, encampments or field duty, and when ordered for duty by 
the commander-in-chief, except when so ordered for inspection and muster or 
rifle practice, the following sums for every day actually on duty to be known as 
duty pay: Musicians or privates, one dollar and fifty cents per day; musicians, 
members of an enlisted band, two dollars; all non-commissioned officers, one 
dollar and fifty cents; each enlisted man who has served a full term of enlist- 
ment shall be entitled to additional pay at the rate of twenty-five cents per 
day; all commissioned officers shall receive two dollars per day while on actual 
duty. Each officer and enlisted man mounted and equipped shall be paid one 
dollar and fifty cents for each horse actually used by him. When on duty 
or assembled therefor, or in case of riot, tumult, breach of the peace, war, 
insurrection or invasion, or whenever called in aid of the civil authorities, 
commissioned officers shall be entitled to and shall receive the same pay and 
allowance as commissioned officers of the regular army of the United States, 
of equal grade and term of service. Enlisted men on such service shall receive 
the same pay as hereinbefore provided. The necessary subsistence and quar- 
termaster stores and transportation for the troops, when ordered on any duty, 
may be contracted for by the proper departmental officers by the direction 
of the commander-in-chief and paid for as other military claims. [L. 795, p. 
224, § 89.] 


¢ 1994. Pay for Officers on Boards and Courts. 

All officers detailed or required by the duties of his office to attend or to 
serve on any board or commission ordered by the commander-in-chief, or in 
any court of inquiry, court martial or delinquency court, ordered by proper 
authority in pursuance of any provision of this chapter, shall be paid a sum 
equal to one day’s duty pay for each day actually employed on such board or 
court, or engaged in the business thereof, or in traveling to and from the same. 
The sum in no case shall exceed ten day’s pay and actual traveling expenses 
and subsistence unless upon application of the judge advocate of the court 
martial, or a presiding officer of a delinquency court, for the trial of commis- 
sioned officers, or the presiding officer of a board, the commander-in-chief, or 
in case of such delinquency court, the commander-in-chief or the officer 
ordering such court, has authorized such court to sit for a longer period than 
ten days. The officer detailed to serve upon a delinquency court for the trial 
of enlisted men shall be paid for each day actually employed therein, or 
engaged in the business thereof, or in traveling to and from the same, the 
duty pay pertaining to his rank, as provided for in section 1993, including 
traveling expenses and subsistence, when such court shall be held at a place 
other than at the place or town of his residence. [L. 795, p. 225, § 90.] 


21995. Auditing of Military Bills. 
All military bills and claims shall be certified to or verified in the manner 
provided by law and such regulations as the board of military auditors may 
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prescribe, and shall be audited by the board of military auditors, and paid 
by the state treasurer upon the warrant of the state auditor from the special 
military fund hereinafter provided for: Provided, however, That in all cases 
where the national guard, or any part thereof, is called into the service of 
the state in case of war, riot, insurrection, invasion, breach of the peace, 
or to aid the civil authorities, the pay arid expenses for such services shall be 
audited as above and paid by the state treasurer from the general fund upon 
the warrant of the state auditor. Such warrants shall be the obligations of 
the state and shall bear interest at the legal rate from the date of their issue. 
[L. 795, p. 225, $ 91.] 


3 1996. Pensions. 

Every member of the national guard who shall be wounded or disabled 
while in the service of the state in cases of riot, tumult, breach of the peace, 
resistance to process, invasion, insurrection or imminent danger thereof, or 
whenever called upon in aid of the civil authorities, shall be taken care of and 
provided for at the expense of the state, and if permanently disabled shall 
receive the like pension or reward that persons under similar circumstances 
receive from the United States: Provided, That no pension shall be granted 
for any disability received while in the service of the United States, or while 
proceeding to or returning from such service. Before the name of any person 
is placed upon the pension roll under this article, proof shall be made, under 
such regulations as the commander-in-chief may from time to time prescribe, 
that the applicant is entitled to such pension. [L. ’95, p. 226, § 92.] 


ARTICLE 9.—Muurrary Duty REQUIRED. 


¢ 2000. Drills and Parades. 

Each and every company organized under the provisions of this chapter 
shall meet at least once in each month for drill and inspection. In addition 
to such drills the commanding officer of any organization may require the 
officers and enlisted men of his organization to meet for drills and instruction 
at such times and places as he may appoint. There shall be three annual 
parades, one on the twenty-second of February, one on Memorial day and one 
on the fourth of July. [L. 795, p. 226, § 98.] 


¢ 2001. Disobedience and Interruptions. 

The commanding officer at any drill, parade or encampment may cause 
those under his command to perform any military duty he shall require, 
and may place in arrest for the time of such drill, parade or encampment, 
any officer or enlisted man who shall disobey the orders of his superior officer, 
or in any way interrupt the exercises, and any other person or persons who 
shall trespass on the camp grounds, parade ground or armory, or in any way 
or manner interrupt or molest the orderly discharge of duty of those under 
arms, or who shall disturb or prevent the passage of troops going to or return- 
ing from any regularly ordered parade or encampment; and may prohibit and 
prevent the sale or use of all spirituous liquors, wines, ale or beer, or holding 
of huckster or auction sales, and all gambling, and remove disorderly persons 
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within the limit of such parade or encampment, or within the limits not 
exceeding one mile therefrom, as he may prescribe; and he may, in his dis- 
cretion, abate as common nuisances all disorderly places, and all such sales 
of liquors, wine, ale or beer, huckster or auction sales, within such limits. 
Any person violating any of the provisions of this section, or any order issued 
to carry out the provisions hereof, shall be guilty of a misdemeanor, and may 
be delivered, at the termination of such drill, parade or encampment, to any 
peace officer, and shall be brought before the nearest court of competent 
jurisdiction for trial, and upon conviction shall be fined not more than one 
hundred dollars, or imprisoned not more than thirty days, or both such fine 
and imprisonment. No parade of the national] guard shall be ordered on any 
day during which a general election shall be held, except in case of riot, 
invasion or insurrection, or imminent danger thereof. And if any officer 
shall order any such parade he shall forfeit to the state of Washington the 
sum of one hundred dollars. [L. 795, p. 227, § 99.] 


2 2002. Camp and Field Duty. 


The commander-in-chief may cause the national guard, or such portion 
of it as he may direct, to perform at least five consecutive days, in each year, 
of camp duty, field maneuvers or such other duty as in his judgment will best 
promote the discipline and efficiency of the force. There shall be no brigade 
encampment oftener than once in two years, unless upon request as herein 
provided, and it shall not continue for more than twelve days. During such 
camp or other duty, there shall be made by the inspector general, or his 
assistants, a muster and inspection of the troops and of the arms and equip- 
ments and other property. In addition to the above, inspections may be 
ordered by the commander-in-chief at any time: Provided, That on all camp 
and field duty, no female or other citizen shall be allowed within the limits 
of the camp after retreat without permission of the commander-in-chief. 
Upon the request of the commanding officer of any organization of the 
national guard, the commander-in-chief may order such organization upon 
camp, field or other duty not exceeding twelve days in each year, and for 
such camp or other duty there shall be allowed at the expense of the state, 
the necessary transportation and subsistence for men and horses, and other 
expenses for such duty, but without the per diem pay. While on such duty 
or ordered thereupon, such force shall in all respects be subject to the provi- 
sions of the law and regulations governing the national guard on other camp 
or field duty. [L. 795, p. 227, § 100. ] 


3 2003. State Camp Grounds. 


All encampments shall be held at such places and at such time as may be 
ordered by the commander-in-chief. Such grounds may be selected by the 
brigadier general, quartermaster general and surgeon general, subject to the 
approval of the commander-in-chief, and rented and paid for by the state. 
The auditor is hereby authorized and empowered to draw his warrant upon 
the state treasurer, against the military fund, upon the certificate of the board 
of military auditors, for such sums as shall be required in renting and in 
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laying out and preparing grounds designated for such purposes, and in fur- 
nishing quarters for troops ordered into camp, and for all necessary disburse- 
ments, and for the pay, transportation and subsistence of such troops. [L. 
95, p. 228, § 101.] 


2 2008a. Annual Encampment Grounds. 


The state militia are hereby authorized to use the grounds of soldier’s 
home in Pierce county, Washington, for the purposes of an annual encamp- 
ment. [L. 791, p. 276, § 1; 1 H. C., § 1378.] 


This section and the two following sec- pealing clause of the act of ’% embracing 
tions do not appear to be covered by the re- this chapter. 


2 2008b. Construction. 


This act shall not be construed to permit the use of any part of the 
grounds of said institution that may be, at the time of such encampment, 
used as paths, gardens, orchards, lawns, or ornamental grounds, or that shall 
be in actual cultivation. [L. ’91, p. 276, $ 2; 1 H. C., § 1379.] 


Sections 203 a, b and c, constitute this “act.” 


? 2003c. Erection of Improvements. 


The military board are hereby authorized to enact [erect] and make 
upon such grounds such improvements as may be necessary for the purposes 
above specified, and when the same are not in use by the state militia the 
governor of the soldier’s home shall have charge of the same, and shall protect 
the same from injury or destruction, under the direction of the adjutant 
general. [L. 791, p. 276, § 3; 1 H. C., § 1380. ] 


¢ 2004. Warning for Duty. 

Orders for duty may be oral or written. Officers and enlisted men may 
be warned for duty as follows: Either by stating the substance of the order, 
or by reading the order to the persons warned, or by delivering a copy of such 
order to such person, or by leaving a copy of such order at the last known 
place of abode or business of such man, with some person of suitable age and 
discretion, or by sending a copy of such order or notice containing the sub- 
stance thereof, to such man by mail, directed to him at his last known place of 
abode or business, or a postoffice nearest thereto. Orders may be transmitted 
by telegraph also. Such warning may be given by any officer or enlisted man. 
The officer or enlisted man giving such warning shall, when required, make a 
return thereof, containing the names of persons warned and the time, place 
and manner of warning. Such returns shall be verified by oath and shall be 
prima facie evidence, on the trial of any person returned as a delinquent, of 
the facts therein stated. [L. 795, p. 228, § 102.] 


2 2005. Not Subject to Arrest While on Duty. 

No person belonging to the military force of this state shall be arrested 
under any civil process while going to, remaining at, or returning from any 
place at which he may be required to attend for military duty. Any portion 
of the national guard parading, or performing any duty according to law, shall 
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have the right-of-way in any street or highway through which they may pass: 
Provided, The carriage of the United States mail or the legitimate functions 
of the police and the progress and operations of fire engines and fire depart- 
ments shall not be interfered with thereby; and while on field duty shall 
have the right to enter upon, cross or occupy any wninclosed lands, or any 
inclosed lands where no damage will be caused thereby. Any person belong- 
ing to the military forces of the state going to or returning from any parades, 
encampments, drill or meeting, which may be required by law to attend, 
shall, together with his conveyance and the military property of the state, 
be allowed to pass free through all toll gates and over all toll bridges and fer- 
ries. [L. 95, p. 229, § 103.] 


See Const., Art X., § 5, privilege from arrest. 
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2 2006. Discharge From Employment Prohibited. 


No member of the national guard shall be discharged by his employer 
by reason of the performance of any duties which he may be ordered upon. 
When any member of the national guard is ordered upon duty which takes 
him from his employment, upon the termination of such duty, if the same 
shall not continue for a longer period than three months, he may apply to be 
restored to his position or employment. Any employer, or the officer or other 
manager of any corporation, having authority to employ, who fails or refuses 
so to do, or violates any of the provisions of this chapter, shall be guilty of a 
misdemeanor, and on conviction shall be fined in a sum not exceeding one 
hundred dollars, or imprisonment not more than thirty days, or both such fine 
and imprisonment. [L. ’°95, p. 229, § 104.] 


ARTICLE 10.—InsurrectTion, INVASION, BREACH OF THE PEACE. 


3 2010. Governor May Order Out Militia. 


The commander-in-chief shall have power in case of insurrection, inva- 
sion, tumult, riot or breach of the peace, or imminent danger thereof, resist- 
ance to process, or in aid of the civil authorities, to order into the active 
service of the state the national guard, or any part thereof, or the reserve 
militia, that he may deem proper; and all the members thereof who shall be 
ordered out by any proper authority for such services shall not be subject to 
arrest nor liable, civilly or criminally, for any act or acts done by them in 
pursuance of orders from their commanding officers. [L. 95, p. 230, § 110.] 


See Const., Art. III., § 8, governor com- 


mander-in-chief. 

See supra § 100 and notes, powers of gov- 
ernor. 

See infra § 7085, armed bodies of men, un- 
lawful to organize, etc. 

Under the terms of Art. X., § 2, of the 
constitution, vesting in the governor the 
power to call forth the militia to execute the 
laws of the state, the governor is not bound 
in any case where, in his judgment, the 
danger of riot and bloodshed is imminent, 
to observe the antecedent formalities re- 
quired by L. '%, p. 627, 8 1, subd. 12, before 
calling forth the military power of the 
state: Chapin v. Ferry, 3 W., 356. 

The act of Mar. 3, '90, (L. ’90, p. 627) relat- 
ing to the duties of the governor, is con- 
trolled by the later enactment of Mar. 27, 
"90, prescribing the powers of the governor 


in regard to the military force of the state, 
if there is any conflict between the two en- 
actments: Id. 

If the colonel of the regiment of state 
militia is ordered by the governor to call out 
one or more compainies to render aid to the 
civil authorities in the suppression of a riot. 
where called upon by the sheriff, such com- 
panies do not become a part of the sheriff's 
posse comitatus, but are engaged in the ser- 
vice of the state, in the preservation of 
peace and the execution of its laws: Id. 

If the military has been called into the 
service of the state, they are entitled to pay, 
Whether there was reasonable grounds for 
culling them out or whether the call was 
formally correct, or not; and mandamus 
will lie directing the military board of aud- 
itors to audit the claims: Id. 

Section 860, code of '81, providing that a 
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sheriff, deputy sheriff, etc.. in case of a riot, peace officers to command the services of 
may call out an “armed force,” if necessary, the state militia: Id. 

to arrest and secure in custody all persons See infra § 7074, dispersing riots. 

engaged therein, does not authorize such 


@ 2011. Commanding Officer’s Power to Order Out. 

In case of insurrection or invasion, or imminent danger thereof, within 
the limits of any command, the senior commanding officer of such command, 
if the exigency should be such that the commander-in-chief cannot be first 
communicated with, shall order out for the defense of the state the national 
guard, or any part thereof, under his command, and immediately report what 
he has done and the circumstances of the case to the commander-in-chief. 
In case of any breach of the peace, tumult or resistance to process of this state, 
or imminent danger thereof, any sheriff of any county, or mayor of any city 
.or town, may call for aid upon the commander-in-chief, or, if the exigencies 
are such that the commander-in-chief cannot first be communicated with, 
upon the senior commanding officer of the national guard stationed therein 
or adjacent thereto. The call shall be in writing, and shall set forth the 
grounds therefor. The commanding officer upon whom the call is made shall 
order out in aid of the civil authorities the military forces, or any part thereof, 
under his command, and shall immediately report what he has done and all 
circumstances of the case to the commander-in-chief: Provided, The circum- 
stances are such and the urgency so great that the commander-in-chief cannot 
be first communicated with. [L. ’95, p. 230, § 111.] 


3 2012. Increase of Force. 


In case of war, insurrection, invasion, riot, or imminent danger thereof, 
or any forcible obstruction to the execution of the laws, or reasonable appre- 
hension thereof, the governor, if he deems the organized national guard in- 
sufficient to defend the state or to aid the civil authorities and enforce the 
laws, may, in his discretion, either call for volunteer recruits to fill the com- 
panies of the national guard to the maximum strength, or authorize the 
temporary organization of volunteer companies, or he may do both; and he 
shall have full power to increase and reorganize the national guard in any 
other manner as the exigencies of the occasion may require. Such temporary, 
volunteer or increased forces shall be discharged when directed by the com- 
mander-in-chief as soon as the exigency for which they were required has 
passed, and while in such service they shall be subject to the same discipline 
and penalties and receive the same pay as the regular national guard. [L. ’95, 
p. 231, § 112.] 


@ 2013. Drafts. 

Whenever it shall be necessary to call out any portion of the reserve 
militia for active duty the commander-in-chief shall direct his orders to the 
senior ofticers of the nearest organized forces to the point of disturbance, who, 
upon receipt of the same, shall forthwith proceed to draft as many of the 
enrolled militia in his county, or accept as many volunteers, as are required by 
the commander-in-chief, and shall forthwith forward to the commander-in- 
chief a list of the persons so drafted or accepted as volunteers. [L. 795, p. 231, 
§ 113.] 
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@ 2014. Failure to Attend, Deserter. 


Every member of the enrolled militia ordered out, or who volunteers 
or is drafted under the provisions of this chapter, who does not appear at the 
time and place designated by the officer, or who has not some able bodied and 
proper substitute at such time and place within twenty-four hours from such 
time, or who does not produce his sworn certificate of physical disability from 
a physician of good standing to so appear, shall be taken to be a deserter 
and dealt with as prescribed in the articles of war of the United States. [L. 
"95, p. 232, § 114.] 


@ 2015. Term of Service, One Year. 


The portion of the enrolled militia so accepted shall be immediately 
mustered into the service of the state for such period as the commander-in- 
chief may direct, not exceeding one year, and shall be organized into troops, 
batteries or companies which may be arranged in battalions or regiments, or 
assigned to organizations of the national guard already existing. The com- 
mander-in-chief is authorized and empowered to appoint the officers necessary 
to commence and complete any organization thus created. Such new organ- 
ization shall be equipped, disciplined and governed and paid according to the 
laws for the government of the national guard. [L. 795, p. 232, § 115.] 


ARTICLE 11.—AssociaTioN AND INCORPORATION. 


¢ 2020. Officers and Members of Companies May Form By-Laws. 

The field, staff and company officers of any regiment, or battalion not a 
part of a regiment, and the members of any troop, battery, company or signal 
corps, may organize themselves into an association or associations, of which 
the commanding officer shall be president, and by a vote of two-thirds of all 
their members, form by-laws, rules and regulations, not inconsistent with this 
act, and which shall conform to-the system prescribed in general regulations, 
and be submitted to the judge advocate general for his approval, and when 
approved by him, such by-laws, rules and regulations shall be binding upon 
all commissioned officers and enlisted men therein, but they may be altered 
in the manner provided for their adoption from time to time, as may be found 
necessary. |L. 795, p. 232, § 122.] 


¢ 2021. Incorporation of Companies. 

The officers of any regiment or battalion with the members of any mili- 
tary company or companies, where more than one company is stationed in 
the same city or town, of: the national guard, may be incorporated for the 
purpose of renting, purchasing or erecting and constructing an armory or 
other edifice or hall to be used by them. Any company or companies with the 
officers of the national guard stationed in the same city or town, desirous of 
incorporating, shall adopt articles of incorporation, certifying: The desig- 
nation of the company or companies and the names and official titles of the 
officers concerned, and their having associated to form a body politic. The 
corporate name and location of the chief place of business. If to be a joint 
stock company, the amount of capital stock and amount constituting a share, 


506 


Cuap. I.] OF THE MILITIA. [22 2022-2026 


or, if not a stock company, shall set forth the manner of admission to member- 
ship in the corporation; a full statement of their object and purpose as a 
corporation; what officers the company will have; by what officers business 
will be conducted, and when and how they are to be elected or appointed; the 
number of trustees for the first six months of its existence, and the time of 
its existence, not to exceed fifty years. Which articles shall be subscribed to 
by all the military officers joining therein, and sworn to by their president or 
secretary, and filed with the county auditor and secretary of state, as articles 
of incorporation of other companies. When so incorporated such company 
or companies shall be a body politic and corporate, by the name expressed 
in its articles of incorporation, and by that name it shall have succession 
and may sue and be sued, may lease, purchase, take, receive, hold and enjoy 
to itself and its successors, estates, real and personal, and may mortgage, lease 
and sell the same, and it may have a common seal which may be changed 
or altered at pleasure, may adopt by-laws and amend its articles of incorpora- 
tion, and it shall have the general powers conferred upon private corporations, 
by the laws of this state, for carrying out the purposes of its incorporation. 
[L. 95, p. 233, § 123.] 


g 2022. Disbandment. 

The dissolution or disbandment of any such company or companies as a 
military organization shall not operate to terminate the existence of the 
corporation, but the existence of the same may continue for the period limited 
in its articles of incorporation for the benefit of such corporation. [L. 795, 
p. 234, § 124. | 


ARTICLE 12.—Court MarTIALS AND PROCEDURE. 


3 2024. Officers’ Power to Administer Oath. 

All commissioned officers of the national guard shall have power to 
administer oaths and affirmation in all matters pertaining to or concerning 
the military service, but in no case shall they charge any fee therefor. Any 
person who shall falsely swear or affirm to any oath or affirmation so adminis- 
tered shall, upon trial and conviction, be deemed guilty of perjury and sen- 
tenced for such offense as is now prescribed by law. [L. 795, p. 235, § 131.] 


g 2025. Military Courts. 
The military courts of this state shall be:— 
1. General courts martial; 
2. Garrison courts martial; 
3. Delinquency courts, which are of two kinds, (a) for officers, (b) for 
enlisted men. [L. 795, p. 235, § 132.] 


@ 2026. General and Garrison Courts Martial. 

General courts martial shall be ordered by the commander-in-chief and 
shall consist of five officers, any three of whom shall constitute a quorum, 
but whenever possible a majority of the court must be of a grade at least 
equal to that of the accused. Garrison courts martial for the trial of military 
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offenses committed by enlisted men when subject to the articles of war, 
may be appointed by the officer thereunto authorized by such articles, and 
shall possess the jurisdiction and power to punish exercisible by such courts 
thereunder. Such court shall consist of three officers, and the oaths of 
members, the organization of the courts, its procedure and the record of its 
proceedings shall be in the form prescribed for that of general courts martial 
convened under this chapter. [L. 95, p. 235, § 134. ] 


3 2027. Delinquency Courts for Officors. 


The commander-in-chief shall order or cause to be ordered delinquency 
courts for the trial of commissioned officers below the rank of brigadier gen- 
eral for delinquencies reported. Such courts shall consist of three officers of 
at least equal grade with the accused, if possible. The proceedings and sen- 
tence of such court shall without delay be delivered to the commander-in-chief 
or to such officer as he may cause to order such court, who shall approve or 
disapprove the same within fifteen days thereafter, and shall notify the delin- 
quent of his approval or disapproval thereof, and from the sentence of such 
court imposing a fine or penalty for any delinquency, the person tried may 
appeal to the commander-in-chief or other person ordering the court, within 
twenty days after notification of the fine or penalty, and the commander-in- 
chief, or in case such court shall be ordered by any other officer under his 
direction, then the officer ordering such court may remit or mitigate such 
fine or penalty. [L. 795, p. 235, § 135.] 


3 2028. Delinquency Courts for Enlisted Men. 


The commanding officer of each regiment, or battalion not part of a 
regiment, may appoint a delinquency court, to consist of one commissioned 
officer of his command, for the trial of enlisted men of his command. The 
commanding officer of each brigade may, in like manner, appoint a delin- 
quency court or delinquency courts, for the trial of enlisted men in such 
troops, batteries, separate companies and signal corps as are under his direct 
command, and shall designate the organizations over which each court shall 
have jurisdiction. The commander-in-chief may, in like manner, appoint 
a delinquency court or delinquency courts for the trial of enlisted men of 
any organization or organizations not herein provided for. Any officer so 
detailed may be relieved from the duties of such court at any time by the 
officer appointing him, or his successor in office, and another detailed as such 
court. Proceedings pending before such court shall not abate or be suspended 
by reason of such relief and new detail, and any officer so detailed shall have 
full power to do and perform all acts necessary to complete any proceeding 
pending before the court to which he was appointed, and to carry into effect 
any Judgment, mandate, order or process made or issued by such court pre- 
vious to such relief and new detail. A delinquency court so appointed shall 
be permanent and continuous, Its sessions shall be held at such time and in 
such places as may be most convenient for the prompt disposition of the 
business of the court within the discretion of the officer constituting the 
same. The officer constituting such court may appoint and at any time 
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remove a clerk thereof, who shall receive a reasonable compensation while on 
duty, to be fixed by such officer, with the approval of the officer appointing 
the court. It shall be the duty of the commanding officer of every regiment 
or battalion, every company attached to a regiment or battalion, and of every 
battery, troop, separate company, signal corps or hospital and ambulance 
corps to make return to the delinquency court appointed for or having 
jurisdiction over the enlisted men of his command, as herein provided, of 
all delinquents in his command, whereupon such delinquents must be forth- 
with summoned to appear before such delinquency court at the time and 
place designated in the summons. The proceedings and sentence of such 
court shall, from time to time, as may be convenient for the prompt disposi- 
tion of its business, be delivered to the officer ordering the court or his suc- 
cessor in command, who shall approve or disapprove the same within fifteen 
davs thereafter, and shall notify the delinquent of his approval or disapproval 
thereof, and from the sentence of any such court imposing a fine or penalty 
for any delinquency the person tricd may appeal within ten days after the 
notification of the fine or penalty to the oflicer ordering the court or his 
successor in command, who may remit or mitigate such penalty or fine. [L. 
95, p. 236, § 136.] 


$ 2029. Oath. 


Before entering upon his duties each member of a delinquency court 
shall take an oath of office to the effect that he will well and truly try and 
determine, according to the evidence, all matters between the state of Wash- 
ington and any person or persons who shall come before the court to which 
he is appointed. ‘The oath need not be administered but once. It may 
be taken before any oflicer authorized by law to take acknowledgments of 
deeds, or before any commissioned officer of the national guard, all of whom 
shall administer the oath without fee. When the court is composed of three 
officers the Junior may administer the oath to the senior member, who in turn 
may administer it to the other members. [L. ’95, p. 237, § 137.] 


@ 2030. Organization. 


The president of every military court shall be a member of the court 
highest in grade and rank. Whenever any military court consists of one 
person he shall be deemed the president thereof within the meaning of this 
chapter. In the absence of the president of any military court the senior 
officer present shall preside, with all the powers of the president. All mem- 
bers of such court shall, when on duty, be in uniform. The court may sit 
without regard to hours, and may adjourn from time to time, as may be 
necessary for the transaction of business. Any vacancy in any military court 
may be filled by the officer who ordered the court or his successor in command. 
{L. 795, p. 237, § 138.] 


2 2031. Procedure. 
Challenges to the court, the arraignment of the accused, the proceeding, 
trial, record and form of appeal shall in all respects, except as otherwise 
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specially provided herein or in the regulations hereunder, conform to the 
law and procedure of the courts martial of the United States. After the chal- 
lenges, if any, have been made and determined the president of the court 
or the judge advocate shall administer the oath to the members of the court, 
and the oath shall be administered to him in turn by one of the sworn mem- 
bers. The oath shall be administered in the presence of the accused unless, 
after due notice, he fails to appear, and in case of a general court martial each. 
member shall take an oath to the effect that he will faithfully try and deter- 
mine, according to evidence, the matter before him between the state of 
Washington and the prisoner to be tried, and that he will duly administer 
justice according to the established rules of law for the government of the 
military forces of the state, and the judge advocate shall take an oath to 
the effect that he will faithfully discharge the duties of judge advocate of 
such court according to the established rules of law for the government of 
the military forces of the state. No challenges shall be allowed in delinquency 
courts, and the member or members of any delinquency court need not be 
sworn in the presence of the delinquents. [L. ’95, p. 238, § 139.] 


2 2082. Counsel. 

In courts of inquiry and general courts martial, a judge advocate shall 
attend. In delinquency courts and in garrison courts martial, the services- 
of a judge advocate may be dispensed with, and in garrison courts martial 
a member of the court may be designated to act as its recorder. In all the 
courts provided by this chapter the accused shall have the right to appear 
and be heard by counsel. [L. ’95, p. 238, § 140.] 


g 2033. Secrecy. 

The members and judge advocates of military courts, except delinquency 
courts, shall keep secret the proceedings and sentence of the court until the 
same shall have been approved or disapproved by the proper officer, and shall 
always keep secret the vote and opinion of any member of the court, unless. 
required to give evidence thereof by a court of justice. [L.’95, p. 239, $ 141.1]. 


è 2034. Attendance of Witnesses. 

The president or the judge advocate of any military court, both before: 
and after being sworn, may issue subpoenas for witnesses whose attendance: 
at such court may be necessary in behalf of the state, and on application, for 
all witnesses in behalf of any person charged or accused or returned as 
delinquent, and may direct the commanding officer of any organization to 
cause such subpoena to be served on any member of his command. Subpoenas 
shall be served and proof thereof made as provided by law in civil actions. 
The president of a military court may, upon proof of service of a subpoena, 
issue attachments to compel the attendance of witnesses. Such attachment 
shall be served in the same manner as in civil cases in courts of record. The 
person so attached for non-attendance shall pay the fees for such service, 
besides the penalty provided, unless he satisfies the court that his failure to 
attend was excusable. The court may issue execution for such fees which 
shall be levied as other executions. Every witness not appearing in obedience 
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to such subpoena when duly served personally with a copy of the same and not 
having sufficient excuse, shall forfeit to the state the sum of twenty-five 
dollars. The president of such court shall from time to time report to the 
judge advocate general the names of all such delinquent witnesses, together 
with the names and places of residence of the persons serving such subpoenas, 
and such judge advocate general may sue for and recover such penalties, in 
the name of the state, in any court of competent jurisdiction. [L. ’95, p. 239, 
§ 142.] 


@ 2035. Power to Preserve Order. 


The president or the judge advocate of every military court shall have 
the power to administer the usual oath to witnesses, and the president shall 
have the same power to preserve order, to compel witnesses to be sworn and 
testify, and to have the testimony of such witnesses as cannot be reasonably 
produced at the trial taken by commission as civil courts of record. [L. 95, 
p. 239, § 143. ] 


g 2036. Contempts. 


Any person who shall be guilty of disorderly, contemptuous or insolent 
behavior in, or use any insulting or contemptuous or indecorus language or 
expressions to, or before, any military court or any member of either of such 
courts in open court, intending to interrupt the proceedings or to impair the 
authority of such courts, may be committed to the jail of the county in which 
such court shall sit, by warrant under the hand of the president of the court. 
The warrant shall be directed to the sheriff or any constable of any such 
county, and shall briefly state the offense adjudged to have been committed, 
and shall command the officer to whom it is directed to take the body of 
such person and commit him to the jail of the county, there to remain without 
bail in close confinement for a time to be limited, not exceeding three days, 
and until the officers fees for committing and the jailer’s fees, if any, be 
paid. Such sheriff shall obey such warrant and keep the person committed 
thereby until the expiration of the time mentioned in the warrant, and until 
the officer’s and jailer’s fees be paid, or until the offender shall be discharged 
by due course of law, unless sooner discharged by a judge of a court of record, 
in the same manner and under the same rules as in cases of imprisonment 
under process of contempt from a civil court of record. [L. 795, p. 240, 
§ 144.] 


¢ 2037. Summons to Delinquents. 

The president of delinquency court shall designate a fit person or persons 
to summon all delinquents to appear before the court. Such person or persons 
must be a citizen of the state of Washington, above the age of twenty-one 
years, and the service shall be made by delivering to and leaving with each 
delinquent a copy thereof, or by leaving a copy at his last known place of 
abode or business, or in towns or cities in which there is a postal delivery, by 
mailing to him a copy directed to his last known place of abode or business. 
[L. 795, p. 240, § 145.] 
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@ 20388. Charges to be Served. 

When an officer or enlisted man is put in arrest for the purpose of trial, 
a copy of the charges and specifications, upon which he is to be tried, shall be 
delivered to him or left at his last known place of abode or business within 
twenty days after arrest, and a court shall be ordered for his trial within thirty 
days after the notice of arrest is received by the officer authorized to order 
the court. If a copy of the charges and specifications be not served or a court 
be not ordered within the time herein limited, the arrest shall cease, but such 
charges and specifications may be served, a court ordered and the officer or 
enlisted man be brought to trial within twelve months after such release from 
arrest. The appearance of the accused, without objection, and pleading to 
the charges, shall be deemed a waiver of any defect or irregularity of such 
service or any of the papers mentioned in this section. [L. ’95, p. 241, § 146.] 


3 2039. Sentence. 


The record of the proceedings and sentence of every court martial shall, 
without delay, be delivered to the officer ordering the court, or to his successor 
in command, who shall approve or disapprove the same. The sentence of 
the court as approved or modified shall be published in orders. [L. 795, p. 
241, § 147] 


@ 2040. Officer Ordering May Disapprove. 


Every officer authorized to approve or disapprove the proceedings and 
sentences of a court martial is authorized to re-convene the court and send 
back its findings and sentence, or either of them, for revision, and to remit, 
commute or mitigate any punishment awarded by the court. [L. ’95, p. 241, 
§ 148. ] 


¢ 2041. Forms. 


The form of summons issued by delinquency courts provided by this 
chapter shall be substantially as follows, the blanks being properly filled up:— 
SUMMONS. 

The State of Washington, to ...... , Greeting: 

You are hereby summoned and required personally to be and appear before 
a delinquency court for the trial of ...... , Which will meet pursuant to the 
laws of the state of Washington, at ...... ,onthe.... dayof...... od Seniors 
at .... oclock .. m., by virtue of orders No. ...., from headquarters 

e N. G. W., to answer for the following delinquencies and fines for 
offenses against regimental, battalion, troop, battery, company, or signal corps 
(as the case may be), by-laws, rules and regulations, and dues, as follows, that 
is to say, with being absent from (stating the parade, drill, or other duty for 
which the accused is charged with absence, or other delinquency). 

Fines for offenses against the by-laws, rules and regulations of regiment, 
hattalion, troop, battery, company or signal corps (as the case may be). 


(Signature and rank of presiding officer.) 
N G- Wa 
President of the Court. 
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An affidavit shall be attached to such summons showing the time, place and 
manner of service thereof, which may be made before any officer authorized to 
administer oaths, and no person shall receive any fee for taking such affidavit. 
The judgment roll shall consist of the summons and affidavit of service 
thereof, and the judgment of the court, which shall be in form substantially 
as follows, the blanks being properly filled up:— 


The State of Washington, 
against 

An (or a) ...... eee eee (stating the organization of which the accused 
is an officer or enlisted man) national guard of the state of Washington. 

Whereas, the said ...... having been duly served with the annexed sum- 
mons to personally be and appear before the court, as required by law, to make 
answer to the charges therein specified; and the said ...... (stating whether 
the accused did or did not appear). 

And it satisfactorily appearing that the said ...... is and was an (or a) 
TES at the aforesaid dates, of the national guard of the state of Washing- 
ton, and that he was and is subject to the jurisdiction of the court; and it 
duly appearing that he had been duly notified to perform the duty, for 
neglect whereof he was returned as delinquent; and, after due deliberation 
of evidence offered by the state and the delinquent, the court finds and 
adjudges the said ...... guilty of the following named delinquencies, and 
does sentence him, the said ...... , to pay a fine therefor as follows: ...... 
(stating each delinquency as set forth in the summons and findings of the 
court thereon). 

Fines for offenses against the by-laws, rules and regulations of regiment, 
battalion, troop, battery, company or signal corps (as the case may be). 
Dues, §..... 

Making a total of .... dollars. 
(Rank) ...... , N: G. Wy 
President of the Court. 

The warrant issued for the purpose of collecting the fines and penalties 
imposed by this chapter shall be substantially in the following form, blanks 
being properly filled up:— 

The State of Washington: To the marshals of the court below mentioned, 
duly appointed according to law, and to any sheriff, marshal, deputy marshal 
or constable to whom these presents shall come, greeting: 

Whereas, pursuant to the laws of the state of Washington, by an order 


duly issued by (name and rank of the officer ordering court) ...... of the 
national guard of the state of Washington, and dated on the .... day of 
pene , 18.., court was duly appointed for (state object of court) ......; 
and 


Whereas, the said court was duly and regularly convened, and was from 
time to time duly adjourned; and, 

Whereas, (name and rank of accused) ...... , in (organization) ...... of 
the national guard of the state of Washington, was duly and regularly re- 
turned to said court, as required by law, charged with (state whether accused 
was charged with delinquencies, or offenses against the military code, without 
specifying character thereof), as appears by (either summons or charges and 
specifications, as the case may be), duly filed with said court, and was duly 
summoned and notified to appear before said court, and it satisfactorily ap- 
pearing to the court that such ...... was and is an ...... of the national 
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guard of the state of Washington, and subject to the jurisdiction of the court, 
and, after the deliberation of the evidence offered by the people and the 
accused, the court did find and adjudge the said ...... (state finding) 
TERT , and did sentence him to pay a fine of ...... dollars, and did also 
sentence him to pay for fines for offenses against the by-laws, rules and regu- 
lations of the said ...... (regiment, battalion, troop, battery, company or 
signal corps, as the case may be), ...... OF senus dollars, and dues of 
sun aveals dollars, making a total fine of ...... dollars; and, 
Whereas, the proceedings, findings and sentences of such court ...... 
were thereafter duly approved by ...... , the officer ordering said court; 
These presents are, therefor, to command you to levy and collect said fines, 
together with the sum of ...... dollars, being your costs, according to law, 
of the goods and chattels of ...... , and in default of sufficient goods and 
chattels of such ...... to satisfy the same, then to take the body of such 
delinquent and convey him to the common jail of ...... county, and deliver 
him to the jailer thereof; and the said jailer is hereby directed and required 
to receive the body of such ...... conveyed to such jail as aforesaid, and to 
keep such ...... closely confined in the manner and during the time required 
by law, and until discharged according to law, for which this shall be his 
warrant; and of your doings by virtue thereof to make return to me within 
forty days after the execution of these presents. 
Given under my hand at ...... , state of Washington, on the ...... day 
of ...... , 18... i 
(Signature) ...... ...... ; 
(Rank and organization of presiding officer), N. G. W., 
President of said court. 
The papers constituting the judgment roll and the warrant shall each and 
all be prima facie evidence of the facts therein, or therein stated, before all 
courts. The jurisdiction of the courts established by this chapter shall be 
presumed, and the burden of proof shall rest with the person seeking to 
oust any such court of jurisdiction in any matter or proceeding. [L. 795, p. 


241, § 149.] 


3 2042. Payment of Fines. 


Fines for delinquencies may be paid to the court at any session of the 
court, and in all such cases the president of the court shall record the fact 
in the proceedings delivered to the officer ordering the court. The officer 
hearing any appeal may, in his discretion, receive such further evidence as the 
nature of the case may require, and for that purpose he shall have power 
to administer oaths to witnesses produced before him and order testimony 
of such witnesses as cannot be reasonably produced at the hearing of such 
appeal, to be taken by commission as in courts of record. [L. 795, p. 245, 
§ 150. ] 


3 2043. Offenses of Officers. 
Commissioned officers may be tried by general court martial for the 
following offenses:— 
1. For unmilitary or unofficer-like conduct, or for cowardice; 
2. For drunkenness on duty; 
3. For neglect of duty; 
4. For disobedience of orders or any act contrary to the provisions of this 
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act, or to the provisions of the regulations for the government of the national 
guard; 

5. For refusing to grant a discharge to an enlisted man when entitled to 
the same; 

6. For gross oppression or injury of any one under his command; 

7. For a combination or attempt to break, resist or evade the laws or 
lawful orders given to any person, or advising any person so to do; 

8. For insult to a superior officer in the line of military duty; 

9. For neglect or refusal, when commanding officer, to order out the troops 
under his command when required by law or lawfully ordered by his superior 
officer; 

10. For presuming to exercise his command while under arrest or suspen- 
sion; 

11. For neglect or refusal to make a draft or detachment when lawfully 
ordered to do so; 

12. For parading the troops under his command on days of election con- 
trary to law; 

13. For receiving any fee or gratuity for any certificate; 

14. For neglect when detailed to drill or instruct a command, to make 
complaint for neglect or violation of any duty as provided by law, and for any 
other neglect for which a commanding officer would be liable; 

15. For neglect or refusal to march, to make a draft, or for disobedience 
to an order in case of rebellion or insurrection, as provided by law; 

16. For refusal or neglect to obey a precept or order to call out the national 
guard or militia, or an order issued in obedience thereto, or for advising any 
officer or soldier to do the like; 

17. For making a false certificate, account, or muster, or parade return; 

18. For conduct unbecoming an officer and a gentleman, or for conduct 
to the prejudice of good order and military discipline. 
= On conviction of any of the above named offenses, such officer may be 
sentenced to be cashiered, and shall thereby become disfranchised and inca- 
pacitated from holding any military commission or any office in the state, or 
fined to any amount not exceeding one hundred dollars, or by imprisonment 
in the county jail for a period not exceeding one year, or reprimanded, or 
to all or either of such fines and penalties. The commander-in-chief may 
mitigate the penalty in the order of dismissal if in his judgment there are 
extenuating circumstances to justify so doing. [L. ’95, p. 245, § 151.] 


3 2044. Fines of Officers. 

Commissioned officers may be fined by delinquency courts for non- 
attendance without excuse at any drill, parade, encampment, meeting for 
instruction or other duty ordered by competent authority, not more than ten 
dollars for each day of such non-attendance or delinquency. Absence for a 
day or any part thereof shall constitute a delinquency. [L. 95, p. 246, § 152. ] 


2 2045. Return of Delinquents. 
The commanding officer of each brigade, regiment, battalion, not a part 
of a regiment, troop, battery and separate company, shall, on or before May 
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fifteenth and November fifteenth in each year, return to the adjutant general 
the names of all commissioned officers absent without excuse, and not on 
leave of absence, from any parade, encampment, drill or meeting for instruc- 
tion during the preceding six months. It shall not be necessary to cause 
the arrest of such absentee, nor to serve any charges, but the delinquent may 
be fined pursuant to the provisions of this chapter. [L. 95, p. 247, § 153.] 


3 2046. Offenses of Enlisted Men. 


Enlisted men may be tried by a general courts martial for the following 
offenses, and if found guilty, punished as follows:— 

1. For disobedience of orders, six months in the penitentiary; 

. For disrespect to his superiors, three months in the penitentiary; 
. For mutiny, in penitentiary for one year; 

. For desertion, six months in penitentiary; 

. For drunkenness on duty, thirty days in county jail; 

6. For conduct prejudicial to good order and military discipline, thirty 
days in county jail; 

7. For any act contrary to the military code or to the provisions of the 
regulations for the government of the national guard or to the by-laws of the 
organization to which he belongs, except for the non-payment of dues and 
fines, thirty days in the county jail. 

On conviction such enlisted men may, in addition to the punishment 
above prescribed, be sentenced to be dishonorably discharged; if a non-com- 
missioned officer, reduced to the ranks or dishonorably discharged or fined 
to an amount not exceeding fifty dollars, or all or either of such fines and 
penalties. [L. ’95, p. 247, § 154.] 


Or He © w 


3 2047. Fines. 


Enlisted men who shall, without proper excuse, be absent from, or in 
any other respect be delinquent at any drill, parade, encampment, meeting 
for instruction, or other duty ordered by competent authority or prescribed 
by the by-laws of any company, may be fined by a delinquency court for the 
enlisted men not more than five dollars nor less than one dollars for each day 
thereof for such absence or other delinquency. Such fines when collected 
shall be paid over to the treasurer of the organization of which the delinquent 
is a member. [L. ’95, p. 247, § 155.] 


l 2048. Excuses. 

The officer ordering any military duty shall have the power to excuse any 
officer or enlisted man for absence therefrom, upon good and sufficient 
grounds. Commanding officers of troops, batteries, companies and signal 
corps shall make a return within five days after any parade or encampment, 
of all enlisted men absent, without excuse, from the same, to their next su- 
periors in command. [L. ’95, p. 248, § 156.] 


l 2049. Payment of Fines. 
Any officer or enlisted man fined in any military court may, at any time 
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within twenty days from the day when such fine was imposed, pay the amount 
thereof to the president of the court. [L. ’95, p. 248, § 157.] 


3 2050. Sheriff to Execute Process. 

The president of any court martial or delinquency court may designate 
any sheriff or a constable to execute the process and orders of the court; and 
the sheriff or constable so designated shall, when required, not only perform 
the usual duties as such officers, but shall also execute any process, mandate 
or order lawfully issued by such president or court, and perform all acts and 
duties by this chapter imposed or authorized to be performed by any sheriff 
or constable. Any sheriff or constable who refuses to execute the lawful 
process or orders of such courts shall forfeit his office and may be fined not 
exceeding one thousand dollars. He may be prosecuted in any court of com- 
petent jurisdiction, by the judge advocate general or any officer of his depart- 
ment. [L. 795, p. 248, § 158.] 


2 2081. Collection of Fines. 

For the purpose of collecting any fines or penalties imposed by any court 
martial or delinquency court, the president of the court shall, within twenty ` 
days after the expiration of the time in which an appeal is allowed, if such 
fines and penalties have been approved, issue a warrant or warrants for the ~ 
collection of such fines and penalties as remain unpaid. No property shall 
be exempt from the payment of such fines and penalties. In default of 
sufficient personal property to satisfy the same, the officer executing the same 
shall take the body of the delinquent and convey him to the common jail of 
the city or county in which he may be found, whose jailer shall closely confine 
him without bail for two days for any fine or penalty not exceeding two dol- 
lars, and two additional days for every dollar above that sum, unless the fine 
or penalty, together with the costs and jailer’s fees, be sooner paid. No such 
imprisonment shall extend beyond the period of twenty days, and the prisoner 
may be liberated at any time by the order of the officer who ordered the court 
that imposed the fines or penalties. [L. 795, p. 248, § 159. ] 


2 2052. Levy. 

Any officer to whom any warrant shall be directed and delivered shall 
execute the same by levying and collecting the fines or penalties within forty 
days from the receipt of such warrant, and make return thereof to the officer 
who issued the same. Any warrant for the collection of fines issued by virtue 
of this chapter may be renewed in the same manner that execution issued 
from justice’s courts may by law be renewed. [L. ’95, p. 249, § 160. ] 


2 2053. Dishonorable Discharge. 

Enlisted men fined by a military court who shall neglect or or to pay 
such fine within forty days after the same was imposed may be dishonorably 
discharged from the service by the officer ordering the court. A dishonorble 
discharge shall disfranchise such person and disqualify him from holding any 
position in the national guard or from holding any office in this state. The 
officer, in the order of dishonorable discharge, may reduce or remit this 
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penalty if in his judgment there are such extenuating circumstances as to 
justify so doing. The commander-in-chief shall have the like power at any 
time. [L. 95, p. 249, § 161.] 


2 2054. Collection of Fines and Dues Under By-Laws. 

When a certified copy of the proceedings relating to the infliction of any 
fine for offenses against the by-laws, rules and regulations of any association 
organized pursuant to this act, and dues not exceeding twenty-five dollars, 
with a copy of such by-laws, rules and regulations, has been returned to any 
delinquency court, such fine or dues may be enforced by such court in the 
same manner as a fine for delinquency. Any such fine when collected shall 
be paid over to the treasurer of the organization of which the offender or 
delinquent is a member. [L. 95, p. 249, § 162.] 


@ 2055. Fines Paid to State Treasurer. 

All fines and penalties imposed by any military court upon any of the 
officers or enlisted men of the national guard, except as otherwise provided 
herein, shall be paid by the officer collecting the same to the treasurer of the 
state, and passed to the credit of the military fund. [L. 795, p. 250, § 163. ] 


? 2056. No Action Against Members of Military Court. 
No action shall be maintained against any member of a military court, 
or officer or agent acting under its authority, on account of the imposition 


of a fine or penalty or for the execution of a sentence on any person. [L. 95, 
p. 250, § 164.] 


ARTICLE 13.—-MISCELLANEOU8S PROVISIONS. 


3 2060. Ammunition for Practice. 


Upon the order of the commander-in-chief the adjutant general] shall 
provide for and issue to the national guard for rifle and artillery practice such 
ammunition as may be necessary for the efficiency of the service, and he shall 
provide fully such conveniences for rifle practice for the national guard as 
shall be prescribed by the commander-in-chief to be paid as other military 
expenses. [L. 795, p. 250, § 168. ] 


3 2061. Prizes for Rifle Practice. 

The commander-in-chief is authorized to use annually the sum of one 
hundred [and] fifty dollars to be given in prizes for the promotion and encour- 
agement or rifle practice. Said sum shall be audited and paid as other mili- 
tary expenses, and shall be competed for under such regulations as shall be 


prescribed by the commander-in-chief and general inspector or rifle practice. 
[L. 795, p. 250, § 169. ] 


3 2062. Articles of War, When Govern. 


When any portion of the military forces of this state shall be on duty 
under or pursuant to the orders of the commander-in-chief, or whenever any 
part of the state forces shall be ordered to assemble for duty in time of war, 
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insurrection, invasion, public danger, any breach of the peace, tumult, riot, 
resistance to process of this state, or imminent danger thereof, the rules and 
articles of war and general regulations for the government of the army of the 
United States, so far as they are applicable, and with such modifications as the 
commander-in-chief may prescribe, shall be considered in force and regarded 
as a part of this act until said forces shall be duly relieved from such duty. 
No punishment under such rules and articles which shall extend to the taking 
of life shall, in any case, be inflicted except in time of actual war, invasion 
or insurrection, declared by proclamation of the governor to exist, and then 
only after the approval of the commander-in-chief of the sentence inflicting 
such punishment. [L. 795, p. 251, § 170.] 


2063. Rules and Regulations. 

The commander-in-chief is hereby authorized to make such rules and 
regulations, from time to time, as he may deem expedient, but such rules and 
regulations shall conform to this chapter, and as nearly as practicable, to those 
governing the United States army, and when promulgated, shall have the 
same force and effect as the provisions of this chapter. But the rules and 
regulations in force at the time of the passage of this act shall remain in force, 
except as changed thereby, until new rules and regulations are approved and 
promulgated. [L. 795, p. 251, § 171.] 


¢ 2064. Custom and Usage of the United States Army. 

All matters relating to the organization, discipline and government of 
the national guard, not otherwise provided for in this chapter or in the gen- 
eral regulations, shall be decided by the custom and usage of the United 
States army. [L. 795, p. 251, § 172.] 


l 2065. Suit Against Officers. 

When a suit or proceeding shall be commenced in any court by any 
person against any military officer of the state, for any act done by such 
officer in his official capacity in the discharge of any duty under this chapter, 
or against any person acting under the authority or order of any such officer, 
or by virtue of any warrant issued by him pursuant to law, the defendant may 
require the person prosecuting or instituting a suit or proceeding, to file 
security for the payment of costs that may be incurred by the defendant 
therein, and in case the plaintiff shall be non-suited, or have a verdict or 
judgment rendered against him, the defendant shall recover treble cost. [L. 
"95, p. 251, § 173.] l 


¢ 2066. Exempt from Jury Duty and Poll Tax. 

Every commissioned officer and every enlisted man of the national guard 
of this state shall be during his term of service exempt from all jury duty, 
if he claims it, and from the payment of poll tax. [L. 95, p. 252, § 174.] 


2 2067. Flags. 
No flag but that of the United States and that of the state of Washing- 
ton shall be carried by the national guard. [L. 795, p. 252, § 175. ] 
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2 2068. Revenue. : 

For the purpose of raising revenue for the national guard, there is hereby 
levied, and the proper officers shall collect, a tax of one-fifth of one mill upon 
all the property in the state subject to taxation for the present fiscal year and 
for each fiscal year hereafter. [L. ’95, p. 252, § 176.] 


@ 2069. Military Fund. 

The revenue raised under the provisions of this chapter shall be paid into 
the state treasury and be converted into a special military fund, from which 
special fund shall be paid the expenses authorized by this chapter, except 
as otherwise provided. [L. 795, p. 252, § 177.] 


CHAPTER II. 
OF THE SONS OF VETERANS. 


2 2075. Sons of Veterans—Issue of Arms to. 

The adjutant general of the state of Washington may, in his discretion 
and under the regulations prescribed in this chapter, issue to any regularly 
organized camp of the order of Sons of Veterans in the state of Washington 
any arms and accouterments belonging to the state which are not required for 
the use of the national guard. [L. ’90, p: 481, § 1; 1 H. C., § 3079.] 


2 2076. Application for Arms—How Made, and Requisites of. 

Before any arms or accouterments are issued, as provided in the foregoing 
section, the captain of the camp desiring such arms or accouterments shall 
nivke a written application for the same to the adjutant general, which appli- 
cation shall be accompanied by a list of the names of the officers and members 
of such camp. The captain shall also give any additional information in 
regard to said camp which may be required by the adjutant general. [L. ’90, 
p. 481, § 2; 1 H. C., § 3080.] 


g 2077. Captain Receiving Arms, etc., to Give Bond. 

The captain of any camp of the order of Sons of Veterans which shall 
receive arms or accoutrements as provided in this chapter shal] give a bond 
for the return of the same, payable to the state of Washington, in such suin 
as the adjutant general may require, which bond shall be signed by two good 
and sufficient sureties, who shall be property holders and citizens of the state 
of Washington, and shall be approved by the adjutant general. [L. 790, p. 
482, § 3; 1 H. C., § 3081. ] 


¢ 2078. Captain to Return Arms, etc., When, and to Whom. 

The captain of any camp of the order of Sons of Veterans which shall 
receive arms or accouterments under the provisions of this chapter shall 
return the same to the adjutant general upon demand or upon the disbanding 
of said camp. [L. 90, p. 482, § 4; 1 H. C., § 3082.] 
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OF ARID LANDS. 


3 2085. Acceptance of Grant. 

The state of Washington does hereby accept the terms of the act of 
congress approved August eighteenth, eighteen hundred and ninety-four, 
donating to each of the public land states one million acres of arid land. [L. 
"95, p. 452, § 1.] 
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@ 2086. Duties of Commissioner of Irrigation. 

It shall be the duty of the commissioner of irrigation to examine, or 
cause to be examined, such of the arid lands within the state belonging to the 
public domain, that can, with an expense not incommensurate with their value 
when reclaimed from their aridity, be irrigated, and shall collect data and 
information concerning the nature of the soil, location and adaptability to 
cultivation of such lands, and concerning the streams and water that may 
be used for irrigating the same, and the precipitation each year in the moun- 
tains draining into such streams as can be used in irrigating said lands, for 
the purpose of predicting the probable flow of water in such streams. He 
shall make, or cause to be made, careful measurements and estimates of the 
flow of water in all such streams. He shall prepare maps of such arid lands 
which can be thus irrigated, and plans showing the proposed modes of irriga- 
tion, showing the source and quantity of water proposed to be used, and the 
size and proposed location of the ditches, canals, flumes, pipe lines or reser- 
voirs to be used for conveying or collecting the water upon the lands proposed 
to be irrigated, and the elevation thereof above said lands; and shall, as con- 
struction proceeds of any dams, ditches, canals, flumes, reservoirs, pumping 
works or any other works for the purpose of irrigation under the provisions 
of this chapter, examine and see that all such construction work is done in a 
substantial manner and in accordance with the approved plans thereof. He 
shall have power to employ an engineer at a salary not to exceed one hundred 
dollars per month, and such other assistants and employees to assist him in the 
discharge of the duties herein prescribed as may be necessary, and shall verify, 
as herein provided, all claims and applications of any such assistants or em- 
ployees for their compensation for the services performed by them; and he is 
further empowered to contract for the construction of ditches or canals, the 
building of dams and reservoirs, the sinking of artesian wells, the irrigation, 
reclamation, settlement and sale of said arid lands, and to do and perform 
any and all things whatsoever necessary to be done in carrying into effect 
the objects of this act, and he is hereby authorized and directed to make all 
necessary rules and regulations for carrying out the true intent and spirit of 
this act. He shall prepare and render to the governor, at the time when other 
state officers’ reports are required to be made, a full and true report of his 
work regarding all matters and duties devolving upon him by virtue of his 
office, which report shall contain a detailed and itemized statement of all 
expenses incurred in and arising out of his official duties and those of his 
assistants and employees, as well in and about his office as in the field. [Cf. 
L. 795, p. 453, § 3; L. 797, p. 345, $ 1.] 

By reference to the repealing and emer- or any existing law for the appointment of 
gency clauses of the act of Mar. 16, '97 (L. a “commissioner of irrigation.” 
'97, p. 262, § 70), it would seem that this act Section 2133 infra, subd. 1, invests the state 
of Mar. 19, 1897, embraced in this chapter, land commissioner with control over the 


§§ 2086-2108, both inclusive, is invalid, and “arid lands.” 
there appears to be no authorization in this 


? 2087. Map to be filed With Secretary of Interior. 


As soon as a map or maps of any of such arid lands proposed to be 
irrigated, with the plans showing the mode of contemplated irrigation thereof, 
are completed, he shall from time to time file duplicates of such maps and 
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plans with the secretary of the interior of the United States, and shall, on 
behalf of the state make application to the said secretary of the interior in 
accordance with section four of said act of congress, approved August 
eighteenth, eighteen hundred and ninety-four, and amendments thereto, and 
shall take all the necessary steps on behalf of the state to secure a contract 
binding the United States to donate, grant and patent to this state, or its 
assigns, the said arid land, and to secure to this state all the benefits and 
advantages accruing to it under the provisions of the said act. [Cf. L. 795, 
p. 454, § 4; L. 797, p. 347, § 2.] 


2 2088. Advertise for Bids for Construction. 


Whenever the surveys of any particular irrigation system, in the opinion 
of said commissioner, prove the construction thereof feasible, he is hereby 
authorized to advertise for bids for the construction of the same in sections 
or subdivisions. Such bids shall be advertised in three papers in this state 
once a week for five consecutive weeks, one of said papers to be published in 
the county where said contemplated irrigation system is located, or if located 
in more than one county, then and in that case to be published in a newspaper 
in the county containing the greatest length of the main canal of such irri- 
gation system, the other two papers to be published in the cities of the first 
class in this state. [Cf. L. 95, p. 45-4, § 5; L. 797, p. 347, § 3.] 


¢ 2089. Construction Work Paid for in Water Rights. 

All construction work in the reclamation of arid land, by whatever mode 
that may have been determined upon by said commissioner of irrigation to 
adopt, for any particular irrigation system to be undertaken by him or under 
his direction and control shall be paid for in water rights or in lands so 
reclaimed at the price to be fixed as hereinafter provided for, and all irrigation 
systems, the construction of which are undertaken by or under the direction 
and control of said commissioner of irrigation, shall be numbered consecu- 
tively in the order they are undertaken, beginning with number one, and 
in all records and accounts kept of them, shall be identified by reference to 
their respective numbers. [Cf. L. 795, p. 455, § 6; L. 97, p. 347, § 4.] 


3 2090. Bids—Awarding Contract. 

On the day stated in the advertisement for bids, during which all bids will 
be opened between the hours of ten o’clock in the forenoon and four o’clock 
in the afternoon, the governor, the attorney general or his assistant, and the 
commissioner of irrigation shall meet and examine all bids made and filed in 
accordance with the published advertisements for bids, and proceed to award 
the contract to the lowest and best bidder or may reject all bids and authorize 
said commissioner of irrigation to proceed with the construction by days’ 
labor. All such labor to be paid for in lands or water rights as provided herein 
for the payment of contracts for construction. A record shall be kept by 
such commissioner of irrigation showing the names of all the bidders and 
the amount of their bids, which record shall be signed by said state officer. 
[Cf. L. 795, p. 455, § 7; L. 797, p. 348, § 5.] 
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2 2091. Contractor’s Bond. 

The successful bidder for any contract shall within ten days furnish a 
good and sufficient bond for the successful prosecution of said work and 
fulfillment of his contract, in a sum to be named by said commissioner of irri- 
gation not less than double the amount of his contract, such bond to be 
approved by said commissioner: Provided, That in the event any contractor 
prefers not to enter into a bond for the fulfillment of his contract, but in lieu 
thereof stipulates that he will complete his contract and not hold said com- 
missioner of irrigation or the state liable for any work done by him under his 
contract until after said work is approved and received by said commissioner 
in writing, no bond need be required of him, but he must commence work 
upon five days’ notice in writing from said commissioner and diligently prose- 
cute same to the satisfaction of said commissioner and have it completed 
within the time specified in his contract: Provided further, That for good 
reason an extension of time may be granted contractors by said commissioner 
not to exceed ninety days. [Cf. L. 795, p. 455, § 8; L. 797, p. 348, § 6.] 


¢ 2092. Partial Payments, When and How Made. 


Whenever a contractor who has given a bond as required in the foregoing 
= section requests it, the said commissioner of irrigation shall, upon monthly 
estimates furnished him by his engineer, issue to such contractor a certificate 
stating the amount due him, which in no event shall be for more than eighty 
per cent of the estimates of said engineer, which certificate shall be redeemable 
in land or water rights as herein provided for. More than one certificate may 
be issued upon the same estimate: Provided, That the total aggregate amount 
called for by such certificates shall not exceed eighty per cent of such esti- 
mates. Certificates for the remaining twenty per cent shall be issued when 
said work is completed and received by said commissioner of irrigation: Pro- 
vided further, That it is hereby made the duty of said commissioner of irri- 
gation to satisfy himself that all outstanding claims against any contractor’s 
work done under his supervision and control shall have been fully discharged, 
or before settling in full with any contractor on such work. All claims for 
labor or supplies shall be filed with said commissioner of irrigation within 
thirty days after the last item of such labor or supplies have been furnished. 
[L. 797, p. 349, § 7.] 


3 2093. Certificate, Form of. 


The certificate provided for in the foregoing section shall be of the fol- 
lowing form:— 
IRRIGATION DEPARTMENT OF THE STATE OF WASHINGTON. 

i TE ESN , commissioner of irrigation, do hereby certify that ...... 
TERTE is entitled to ...... dollars’ worth of land, ...... together with the 
water right thereunto belonging. 

Given under my hand this .... day of ....... 


IRRIGATION DEPARTMENT OF THE STATE OF WASHINGTON. 
| Serer ee re , commissioner of irrigation, do hereby certify that ...... 
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brated ate is entitled to ...... dollars’ worth of water rights. 
Given under my hand this .... day of ....... 


Lau eees CO , 
Commissioner of Irrigation. 


Such certificates shall in no wise ever be construed as creating a debt 


against the state, and they shall be redeemable only in land or water rights. 
All certificates shall be numbered in the order in which they were issued, and 


an accurate record of the same kept. Said certificates, or the debt of which 
they are evidence, shall bear no interest whatsoever; and said certificates shall 
be transferable by endorsement and receivable by said commissioner of irri- 
gation from any person who presents the same for redemption. Upon the 
back of all such certificates sections Nos. 2093, 2094 shall be printed in full. 
[L. 797, p. 349, § 8.] 


? 2004. Appraisement of Systems. 


When construction of an irrigation system is undertaken by or under 
the direction and control of the commissioner of irrigation, as authorized by 
this chapter, it shall be his duty to appraise, or cause to be appraised, the lands 
covered by and included in such irrigation systems; the total appraisement 
of all the land and water rights not to exceed the estimated cost of construc- 
tion of that particular irrigation system, with twenty per cent added for 
possible contingencies. All such appraisements shall be made in tracts of 
twenty acres, and shall be recorded in a book kept for that purpose, which 
shall be open to public inspection. And all certificates as hereinbefore author- 
ized issued on account of labor or supplies furnished him shall be receivable 
in payment for lands or water rights. [L. 797, p. 350, § 9. ] 


2 2095. Certain Lands Included. 

Whenever an irrigation system provided for in this chapter covers lands 
which are no part of the public domain, and title to which cannot be acquired 
by the state under said acts of congress, they may nevertheless be reckoned 
in the estimates for costs of construction, and water rights be sold to the 
owners of the same at the estimated cost of construction, with twenty per cent 
added. And said commissioner of irrigation is hereby authorized to enter 
into contract with such owners to furnish water rights as aforesaid, condi- 
tioned upon the completion of such irrigation system. [L. ’97, p. 350, § 10.] 


¢ 2096. Commissioners’ Authority to Enter Premises—Condemnation. 

The commissioner of irrigation is hereby given the power and authority 
to enter upon any lands owned by the state, or by any corporation or private 
owner, and make all surveys necessary to be made for the purpose of locating 
any canal, ditch, pipe line, flume, reservoir, or other irrigation works to be 
undertaken by the state by and under the direction and control and super- 
vision of said commissioner of irrigation. The general laws of this state 
relating to irrigation districts, counties, municipal corporations, or other 
corporations, empowering said irrigation districts, counties, municipal cor- 
porations, or other corporations to secure right-of-way by condemnation pro- 
ceedings in the court, are hereby extended to apply to the state in securing 
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right-of-way to construct and maintain irrigation canals, ditches, flumes, pipe 
lines, or other irrigation works. Said commissioner of irrigation, on behalf 
of and in the name of the state, is hereby authorized in like manner to con- 
demn and appropriate any water right owned or claimed by any private owner 
or corporation; but in assessing the value of said right, due regard shall be 
given any work which has been done to secure said water right. The general 
law relating to condemnation proceedings to secure right-of-way shall apply 
in all proceedings to condemn water rights. It is hereby made the duty of 
the prosecuting attorney in each county in which condemnation proceedings 
are to be brought, as provided in this section, to commence and prosecute said 
condemnation proceedings in the superior court of this state, as provided 
by law, whenever the said commissioner shall request said prosecuting attorney 
so to do, and has furnished the necessary data and information to enable said 
officer to commence and prosecute said proceeding. [L.’97%, p. 351, § 11.] 


? 2097. Control of Lands. 

When all lands acquired by the state by reason of its reclamation under 
any particular irrigation system, as herein provided for, and all water rights 
are disposed of, the state shall exercise no further ownership or control over 
such irrigation system, and the same shall become the property of the owners 
of the lands covered or reclaimed thereby: Provided, That so long as the 
state has lands or water rights not disposed of under any such irrigation 
system, the said commissioner of irrigation shall, if he deems it to the best 
interest of the state, have absolute control over the same, and all persons 
owning lands or water rights, or who have contracted for water rights under 
such irrigation system, shall pay an annual charge per acre, which in the 
aggregate shall not exceed the annual cost of maintenance, with twenty per 
cent added. In the discretion of said commissioner, such charge may be 
paid in labor necessary to maintain such irrigation system, or a part in labor 
and the balance in cash: Provided further, That after said irrigation system 
has passed from under the control of the state and into the control of the 
owners of the lands thereunder as herein provided, the management therof 
shall be vested in a board of five directors, who shall be elected by the owners 
of said lands, at an annual meting to be held for that purpose on the first 
Monday in March of each year. Such meeting to be held at a place to be 
stated in a notice which must be posted in three public places under such 
irrigation system, for at least twenty days before the date of such meeting, 
and advertised for three consecutive weeks in a newspaper published in the 
county in which such irrigation system is located. At such election each 
land owner shall vote the number of acres owned by him, as shares of stock 
are voted in annual meetings of private corporations, and a majority of all 
the acres embraced in and covered by any such irrigation system shall consti- 
tute a quorum, and the persons voted for at such meeting for the office of 
director receiving a majority of such acreage so represented, shall be declared 
elected. [L. ’97, p. 351, § 12.] 


2 2098. Notice of First Election. 
The notice of the first election shall be given as herein provided for, by 
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said commissioner of irrigation, within five days after the state has contracted 
for the sale of its remaining lands or water rights, and conveyances shall not 
be executed and delivered until after the election of such board of directors, 
as herein provided for, has been elected and qualified. Such board of directors 
so elected shall hold office until after their successors are elected at the first 
regular meeting following, to be held as herein provided for on the first 
Monday in March of each year. [L. 797, p. 352, § 13.] 


3 2099. Officers of Board—Powers of. 


Said board of directors shall elect a president from their own number 
who shall preside over all meetings of the board and all annual meetings 
herein provided for; a secretary, who shall keep a record of all meetings of 
the board of directors and annual meetings herein provided for, and such 
other records and files as he may be directed by said board to keep; a treas- 
urer, whose duties shall be to receive moneys and pay them out upon orders 
of the board signed by the president and attested by the secretary. Such 
board of directors shall thereafter have the entire management of such irriga- 
tion system; shall have the power to sue and be sued, make contracts for sup- 
plies and labor for its proper care and maintenance, promulgate rules and reg- 
ulations for the furnishing and distribution of water, and fix the annual tolls 
or charges therefor: Provided, That the total amount so collected in any one 
year shall not exceed the total cost of maintenance for the year, including 
salaries of said board of directors, secretary and treasurer, which shall be fixed 
at the annual meetings of the owners of land and water rights under such 
irrigation system as herein provided. [L. ’97, p. 353, § 14.] 


2 2100. Bond of Members of. 


Before entering upon the duties of their respective offices, each member 
of such board of directors, the secretary and the treasurer, shall execute 
a bond in a sum to be fixed by the board of county commissioners of the county 
or counties in which said irrigation system is located, at any regular session 
of the board, conditioned for the faithful performance of their respective 
official duties. All such bonds shall be in the form prescribed by law for the 
official bonds of county officers, and shall be approved by the county auditor 
of the county in which the greatest area covered by such irrigation system is 
located, and remain on file in his office; and shall be accompanied by an oath 
of office in the same form as now required of county officers in this state. [L. 
97, p. 353, § 15.] 


2 2101. Prosecuting Attorney Legal Advisor of Board. 


Upon the request of a majority of said board of directors, it shall be the 
duty of the prosecuting attorney of the county in which any irrigation system 
herein provided for is located, or in which any portion thereof is located, to act 
as a legal adviser of the board, and prosecute all actions in his opinion neces- 
sary to be brought on behalf of it. [L. 97, p. 353, § 16.] 


2 2102. Moneys Recovered. 
All moneys recovered by suit or action from any member of the board of 


527 


32 2103-2107) OF THE PUBLIC LANDS OF THE STATE. [Trrue XIV. 


directors, its president, secretary or treasurer, on their official bond, shall be 
paid by the prosecuting attorney to the county treasurer in which such 
irrigation system is located, and such county treasurer shall give his receipt 
to such prosecuting attorney for the same, and shall place it to the credit 
of such irrigation system, specifying it by its number, as shown by the plat 
of the same, which the commissioner of irrigation is hereby required to file 
in the office of the county auditor in each county in which any irrigation 
system herein provided for shall be situate, within ten days after contract for 
construction has been awarded as herein provided. [L. 97, p. 354, § 17.] 


@ 2103. Contracts of Sale. 

Said commissioner of irrigation may make contracts for the sale of any 
land reclaimed prior to the issuance of patent to the state by the United 
States, and all such ¢ontracts shall be in duplicate, the originals to be retained 
on file in the office of the commissioner of irrigation and the duplicate to be 
delivered to the intending purchaser. But all titles to lands sold by said 
commissioner of irrigation shall be given by the state, patent to be issued, 
signed by the governor, attested by the secretary of state and the seal of the 
state attached. [L. ’97, p. 354, § 18.] 


@ 2104. Proceeds of Sale. 

The proceeds of sales of lands or water rights remaining after all cer- 
tificates issued on account of construction of any irrigation system have been 
redeemed, shall be by said commissioner of irrigation paid to the state treas- 
urer and by him kept in a separate fund to be called the “irrigation fund,” and 
shall never be used for any purpose except to reimburse the state for expenses 
incurred in reclaiming such arid lands and for the purpose of reclaiming other 
desert lands in this state. [L. 797, p. 354, § 19.] 


2 2105. Limit of Acreage Salable to One Person. 
The sale of more than forty acres or less than ten acres of land under 


one irrigation system to one person or corporation is hereby prohibited. [L. 
"97, p. 354, § 20.] 


@ 2106. Certain Contracts of Commissioner Recognized. 

All agreements entered into by the commissioner of arid lands with 
individuals or corporations for the reclamation of arid lands as authorized by 
the act approved March twenty-second, eighteen hundred and ninety-five, 
where lists of the lands intended to be selected and plats of the proposed 
canal or ditch lines have been filed with the secretary of the interior, are 
hereby recognized. And the commissioner of irrigation is hereby authorized 
for and on behalf of the state to comply with the terms of such agreement in 
conformity with the provisions of said act approved March twenty-second, 
eighteen hundred and ninety-five. [L. 797, p. 355, § 21.] 


@ 2107. Appropriation. 
For the purpose of carrying into effect the provisions of this chapter, 
there is hereby appropriated out of any moneys in the state treasury not other- 
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wise appropriated the sum of thirty thousand dollars. Not more than ten 
thousand dollars of this appropriation to be available for office expenses of 
said commissioner of irrigation, including the salaries of engineer and his 
assistant and their expenses while in the field; the remaining twenty thousand 
dollars to be available only on account of supplies furnished for construction 
work that may be undertaken by said commissioner of irrigation. And the 
auditor is hereby directed, upon vouchers duly certified to by said commis- 
sioner of irrigation, to audit the same and draw his warrant upon the state 
treasurer, who shall pay the same. [L. 797, p. 355, § 22.] 


@ 2108. Records to be Surrendered. 


The commissioner of arid lands shall on demand of the commissioner of 
irrigation, after his appointment and qualification, surrender and deliver all 
records, files and data in his possession by virtue of his said office, taking 
duplicate receipts therefor, one of said receipts to be certified to as a correct 
copy by the commissioner of arid lands and remain on file in the office of the 
commissioner of irrigation. [L. 97, p. 355, § 23.] 


CHAPTER II. 
OF RIGHTS CEDED THE UNITED STATES. 


22110. Consent to Acquisition of Certain Rights by United States, etc. 
The consent of the state of Washington be and the same is hereby given 
to the acquisition by purchase or by condemnation, under the laws of this 
state relating to the appropriation of private property to public uses, by the 
United States of America, or under the authority of the same, of any tract, 
piece, or parcel of land, from any individual or individuals, bodies politic 
or corporate, within the boundaries or limits of this state, for the sites of 
locks, dams, piers, breakwaters, keepers’ dwellings, and other necessary struc- 
tures and purposes required in the improvement of the rivers and harbors of 
this state, or bordering thereon, or for the sites of forts, magazines, arsenals, 
docks, navy yards, naval stations, or other needful buildings authorized by 
any act of congress, and all deeds, conveyances of title papers for the same 
shall be recorded as in other cases, upon the land records of the county in 
which the land so acquired may lie; and in like manner may be recorded a 
sufficient description by metes and bounds, courses and distances, of any tract 
or tracts, legal divisions or subdivisions of any public land belonging to the 
United States which may be set apart by the general government for any 
or either of the purposes before mentioned by an order, patent, or other official 
document or papers describing such land; the consent herein and hereby 
given being in accordance with the seventeenth clause of the eighth section 
of the first article of the constitution of the United States, and with the acts 
of congress in such cases made and provided; and the jurisdiction of this 
state is hereby ceded to the United States of America over all such land 
or lands as may have been or may be hereafter acquired by purchase or by 
condemnation, or set apart by the general government for any or either of the 
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purposes before mentioned: Provided, That this state shall retain a con- 
current jurisdiction with the United States in and over all tracts so acquired 
or set apart as aforesaid, so far as that all civil and criminal process that may 
issue under the authority of this state against any person or persons charged 
with crimes committed, or for any cause of action or suit accruing without 
the bounds of any such tract, may be executed therein, in the same manner 
and with like effect as though this assent and cession had not been granted. 
[L. 790, p. 459, §1; 1 H. C., § 2947; L. 91, p. 31, § 1; 1 H. C., § 2948.] 


22111. State Lands so Acquired are Exempt From Taxation. 

The tracts, pieces, or’ parcels of land so acquired or set apart, together 
with the tenements and appurtenances for the purposes before mentioned, 
shall be held exempt from taxation by the state of Washington. [L. 791, p. 
32,§ 2; 1H. C., § 2949.] 


82112. Right of United States Surveyors to Enter Upon Premises. 

Any person employed in the execution of any survey authorized by the 
congress of the United States may enter upon any land within this state for 
the purpose of exploring, triangulating, leveling, surveying, and of doing 
any work which may be necessary to carry out the object of existing laws, and 
may establish permanent station marks, and erect the necessary signals and 
temporary observations, doing no unnecessary injury thereby. [Cf. L. 758, 
p. 24, § 1; L. 769, p. 413, § 1; L. 88, p. 214, § 1; 1 H. C., § 2950.] 


2 2113. Proceedings Where Such Surveyors Cause Damage. 

If the parties interested cannot agree upon the amount to be paid as 
damages caused thereby, either of them may petition the superior court of the 
county in which the land so entered upon is situated, which court shall ap- 
point a time for a hearing as soon as may be, and order at least fourteen days’ 
notice to be given to all parties interested, and with or without a view of the 
premises, as the court may determine, hear the parties and their witnesses, 
and assess the damages, if any there be. [Cf. L. ’58, p. 24, § 2; L. 69, p. 413, 
§ 2; L. 88, p. 214, § 2; 1 H. C., § 2951.] 

See Const., Art. I., § 16, and notes. 


2 2114. Damages and Costs, Recovery of. 

The person or persons so entering upon land may tender to the injured 
party damages therefor, and in case of appeal or application to said superior 
court the damages fully assessed do not exceed the amount so tendered, the 
person so entering shall recover costs, otherwise the prevailing party shall 
recover costs. [L. 58, p. 24, § 4; Cf. L. ’69, p. 414, § 4; L. 88, p. 214, § 3; 
1H. C., § 2952.] 


The “‘appeal’’ referred to has no application to present organization of courts. 


@ 2115. Costs to be Same as Now Allowed by Law. 


The costs to be allowed in such cases shall be the same as and governed 
by the fees and costs in said court as now allowed by law. [Cf. L. ’69, p. 414, 
§ 5; L. 788, p. 214, § 4; 1 H. C., § 2953.] 
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22116. Damages for Injuring Property of Geodetic Survey. 

If any person or persons shall wilfully deface, injure, or remove any 
signal monument, building, or other property of the United States coast and 
geodetic survey, constructed or used under and by virtue of any of the acts 
of congress of the United States, he or they shall forfeit a sum not exceeding 
fifty dollars for each offense, and shall be liable for [any] and all damages 
sustained by the United States in consequence of such defacing, injury, or 
removal, to be recovered in any court of competent jurisdiction. [Cf. L. 758, 
p. 25, § 6; L. ’69, p. 415, § 6; 1 H. C., § 2954.] 


32117. Use of Tide-Lands Granted to United States—Limitations. 


The use of any tide lands belonging to the state of Washington, and ad- 
joining and bordering on any tract, piece, or parcel of land held or reserved by 
the government of the United States for the purpose of erecting and main- 
taining thereon forts, magazines, arsenals, dock yards, and other needful 
buildings, be and the same is hereby granted to the United States, so long as 
the upland adjoining such tide lands shall continue to be held by the govern- 
ment of the United States for any of the public purposes above mentioned: 
Provided, That this grant shall not extend to or include any lands covered 
by more than four fathoms of water at ordinary low tide: And provided 
further, That whenever the government of the United States shall cease to 
hold for public purposes any such tract, piece, or parcel of lands, the use of 
the tide lands bordering thereon shall revert to the state of Washington. [L. 
90, p. 428, § 1; 1 H. C., § 2181.] 


CHAPTER III. 
OF CONFIRMATION OF TITLES TO SCHOOL AND UNIVERSITY LANDS. 


22118. Titles, How Acquired. 

All persons who have purchased school and university lands from the 
commissioners of any county, county school superintendent, or other agent 
of the county, or the university commissioners of the territory of Washington, 
acting under the authority of any law passed by the territory of Washington, 
where the full purchase price for such land has been paid in good faith to such 
county or university commissioners, or other authorized agent, may secure 
title thereto as hereinafter provided. [L. ’90, p. 448, § 1; 1 H. C., § 2182.] 


UNIVERSITY GRANTS.—The sale by the 
territory of lands granted for university 
purposes under act of congress (July 17, '34, 
and Mar. 14, '64) the selection having been 
approved by the secretary of the interior, 
confers upon the purchaser and his grantees 
a title superior to that obtained by a subse- 
quent patentee from the government of the 
same lands: Brygger v. Schweitzer, 5 W., 
564: compare Keane v. Brygger, 3 W., 338. 

Although the territory may, under the act 
of congress of July 17, ’54. have selected cer- 
tain lands upon which there was a home- 
stead entry as a part of its university grant, 
yet such selection will become effectual as 
a grant where it has been maintained and 
acted upon by the territory and its grantees 


continuously until the cancellation of such 
homestead entry: Id 

One who files a homestead entry upon 
lands subsequent to their selection by the 
territory for university purposes, does not 
become a bona fide occupant under color of 
title entitling him to the value of his im- 
provements made upon the land, although 
such homestead entry may, through error 
of the commissioner of the land office, have 
been recognized as a valid one by the issu- 
ance of a patent: Id. 

Although there was no provision of law 
prior to the act of congress of May 14, °80, 
for a voluntary relinquishment of lands 
filed on under the homestead act, an entry- 
man had a right recognized by the univer- 
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sal practice of the land department, to dis- 
claim and relinquish all interest In the en- 
try: Keane v. Brygger, 3 W. 338. 

Under the curative act of congress (13 U. 
8. St. at Large, p. 28) and the territorial act 
of Oct. 2%, °75, confirming titles to univer- 
sity lands in Washington Ty., all irregulari- 
ties were cured in a deed executed by the 
university commissioners of Mar. 10, ’6: 
Keane v. Brygger, 3 W., 338; compare Smith 
v. Arthur, 7 W., 60; Brygger v. Schweitzer, 
supra. 

Under the act of congress Mar. 14, ’64, 
constituting the secretary of the interior a 
tribunal to pass upon sales by territorial 
authorities of lands granted for university 
purposes in the territories of Oregon and 
Washington, and to approve the same if 
bona fide, the approval to vest title in the 
territory and its vendees, the decree of the 
secretary is conclusive: Keane v. Brygger, 
3 W., 338; compare Smith v. Arthur, 7 W., 60. 

If a homestead claimant of public lands 
has been notified by the local land officers 
that his filing has been allowed by inadvert- 
ence, and would be returned to the general 
land office for cancellation, and improve- 
ments placed by him upon the land subse- 
quently and during the pendency of the ap- 
peal are made at his peril. and no recovery 
can be had therefor: Smith v. Arthur, 7 W., 
60; compare Keane v. Brygger, supra; Bryg- 
ger v. Schweitzer, supra. 

Section 1 of an act of the territorial legis- 
lature, approved Oct. 26, ’75, reads: “AN 
deeds for conveyance for university lands 
in this territory, which have been executed 
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since the passage of the act entitled ‘An 
act to provide for the selection and location 
of the land reserved for university purposes, 
to appoint a board of commissioners, and to 
provide for the selection and location of a 
site for the territorial university,’ passed on 
the eleventh day of January, one thousand 
eight hundred and sixty-one, in the name of 
Daniel Bagley, president of the university 
commissioners, instead of being executed in 
the name of the territory of Washington. 
shall be deemed taken, and held good and 
valid deeds in law, and shall have all the 
force and effect to pass from the territory 
of Washington to the purchaser or purchas- 
ers named in such deeds respectively, their 
heirs, executors, administrators, and as- 
signs, all the right, title, and interest there 
vested, or which may thereafter be vested, 
in the territory of Washington, in and to 
the lands described in said deeds, as though 
in each and all respects the deed in their 
form. and manner of execution had con- 
formed to the requirements of law.”’ 

SCHOOL LANDS.—Although the act of 
congress of Feb. 22, '89, may have granted 
to the state certain lands for the support of 
public schools upon the condition subse- 
quent that such lands should be sold only at 
public auction and for not less than $10 per 
acre, yet where the constitution as adopted 
by the federal government provides for the 
confirmation of sales of such lands thereto- 
fore made under authority of the terri- 
torial laws, the provisions of the enabling 
act must be construed as modified thereby: 
Romine v. State, 7 W., 215. 


3 2119. Purchaser, etc., May Sue State, When—Proceedings. 
Any person, or his executors, administrators, heirs, assignee, or successor 


in interest, being the legal and bona fide holder and owner, assignee, or legal 
representative of the person to whom has been made a conveyance of such 
school or university land, which conveyance has been executed by the county 
commissioners or county school superintendent of any county, or the univer- 
sity commissioners of the said territory of Washington, or an authorized com- 
missioner or regent of the university of said territory, or by any other officer, 
commissioner, or agent acting under authority conferred by any law of the 
said territory of Washington, where the grantee named in such conveyance 
has paid the full purchase price for said land, and for any reason such grantee 
has not been vested with a title thereto, such purchaser, his assignee or legal 
representative, shall have a right of action against the state of Washington 
in the superior court of the county in which the land is situated to secure 
a confirmation of title to the land described in said deed, or to a specific per- 
formance of the conditions of the deed or instrument, and the court in its 
decree may order a deed to be executed by the commissioner of public lands 
of the state of Washington, confirming to the grantee, or assignee, or legal 
representative the tract described in such conveyance, or intended to have 
been granted thereby. [L. ’90, p. 449, § 2; 1 H. C., § 2183.] 


3 2120. Interested Persons to be Made Parties to Suit. 

Any person having or claiming any right or interest in any land which 
shall be the subject of said action shall be made a party to said suit, and such 
right or interest of said claimant, whether legal or equitable, shall be tried 
and determined by said court, and the decree of the court shall have full 
power to adjudge and settle the respective rights of the claiming parties. [L. 
90, p. 449, § 3; 1 H. C., § 2184.] 
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The jurisdiction conferred upon the courts the laws of the territory should be assessed 
under the provisions of this chapter is of an against the plaintiff, although judgment 
equitable nature: Smith v. State, 5 W., 273. may be in his favor; but the state is liable 

The costs in an action against the state to for costs from an unsuccessful appeal from 
confirm the sale of school] lands made under such judgment: Romine v. State, 7 W., 215. 


? 2121. Purchaser to Have Payments Refunded, When. 

In all cases where the land or tracts of land described in such deed or 
conveyance shall have been granted to any other person or persons under any 
law of the United States, or not granted to the state of Washington, by reason 
whereof said state of Washington is unable to confirm to the bona fide pur- 
chaser of such tract who has duly paid the consideration in such deed recited, 
or his legal representative or successor in interest, the said state of Washington 
shall refund to such purchaser or his successor in interest the full considera- 
tion by him paid, together with lawful interest from the date of such purchase. 
[L. 790, p. 449, § 4; 1 H. C., § 2185.] 


4 2122. Practice and Procedure—Appeal. 

In such suits and actions instituted under the provisions of this chapter, 
the practice and procedure shall conform to the practice in superior courts 
regulating civil actions, and an appeal or writ of error shall lie to the supreme 
court of the state of Washington, as in other civil actions. [L. 790, p. 450, 
§ 5; 1 H. C., § 2186. ] 


“Or writ of error.” Consult § 6500 et seq., appeals to supreme court. 


CHAPTER IV. 
OF AGENT TO PROSECUTE STATE CLAIMS. 


2 2123. Agent to Prosecute State Claims—Appointment and Duties of. 

The governor of this state be and he is hereby authorized and empowered 
to appoint, with the advice and consent of the senate, an agent for the state of 
Washington, who shall be a citizen of said state, whose duty it shall be to 
prosecute to final decision in the proper departments of the government of 
the United States, or in any of the courts of the United States having jurisdic- 
tion, the claims of the state of Washington for the five per cent due to said 
state from the United States for or on account of public lands within this state 
disposed of by the United States as Indian reservations, and by the location of 
military land warrants and land scrip issued for military services in the wars 
of the United States, and by the location of the agricultural college scrip, or 
by reason of any other disposal of the public lands of the United States within 
the state of Washington. It shall be the duty of the said agent to prosecute to 
final decision all claims of the state of Washington against the United States 
arising out of depredations committed by the Indians, or occurring during the 
late war, together with all claims which this state may have against the United 
States for expenses incurred in organizing, equipping, and mantaining troops 
for the public service, and for all school lands which may be due the said state 
from the United States on account of Indian reservations: Provided, That 
no part of the money that may be secured to the state from or on account of 
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any of the matters mentioned in this chapter shall be paid such agent, but 
the same shall be paid to the treasurer of this state, and such agent shall have 
no authority to take or receive from the United States such money, or any 
part thereof. [L. 791, p. 370, § 1; 1 H. C., § 3083. ] 


2 2124. Bond—Amount of, etc. 

Before entering upon the duties of his agency, such agent shall execute 
to the state of Washington a bond, with good and sufficient security, to be 
approved by the governor and auditor of state, and filed in the office of the 
secretary of state, in the sum of twenty thousand dollars, conditioned for the 
faithful performance of every duty imposed by the provisions of this chapter. 
[L. 791, p. 371, § 2; 1 H. C., § 3084.] | 


2 2125. Compensation of Such Agent, and Payment Thereof. 

Such agent shall be allowed such compensation for his services as may be 
agreed upon between the governor, auditor, and attorney general of this state 
and himself, not to exceed ten per centum upon the amount secured to the 
state; and such compensation shall be paid only after the claims hereinbefore 
mentioned shall be paid over to the state treasurer, in whole or in part; and 
the amount so adjudged to be due said agent shall be paid by the treasurer on 
the warrant of the auditor of this state; but no part of such compensation 
shall be paid out of any other funds than the funds received from the claim or 
claims so collected; nor shall this state be otherwise liable for the payment 
of such compensation or any other expenses whatever attending or growing 
out of the prosecution of such claims. [L. 791, p. 371, § 3; 1 H. C., § 3085. ] 


g 2126. Compensation for School Lands Secured. 

In case any lands are secured to the state for school purposes or otherwise 
by such agent, then he shall be paid for his services in that behalf a compensa- 
tion upon the appraised valuation of such lands, such valuation to be deter- 
mined by the state board of land commissioners, of not to exceed ten per 
centum of the valuation of the lands so secured by such agent. [L. 791, p. 
371, § 4; 1 H. C., § 3086. | 


CHAPTER V. 
OF STATE LANDS, CLASSIFICATION, MANAGEMENT AND DISPOSITION OF 


ARTICLE 1.—OrGANIZATION OF BOARD AND CLASSIFICATION OF LANDS. 


2 2130. Board of State Land Commissioners, How Constituted. 

The commissioner of public lands, the secretary of state and the superin- 
tendent of public instruction shall constitute the board of appraisers, harbor 
line commission, and for the purpose of selection, appraisement, sale or lease 
of school, granted and other lands, the establishment of harbor lines, lease 
of harbor area and selection and which have been granted, or may hereafter 
be granted to the state of Washington by the United States, and who, for 
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the purposes of this chapter, shall be generally known and designated as the 
board of state land commissioners. [L. ’97%, p. 229, § 1.] 


For former laws on the subject of tide and shore lands see L. '90, pp. 431-437; L. °93, 
pp. 386-42; "95, pp. 527-571, 


¢ 2131. Records of Board, etc. 

Said board and commission shall keep a full and complete record of their 
proceedings in separate records, one relating to appraisement, sale, lease and 
selection of lands; one relating to harbor lines, harbor areas, tide and shore 
lands. A clerk in the office of the commissioner of public lands shall act 
as the secretary of said board and commissions, and their office shall be in 
the office of the commissioner of public lands, and all records relating to said 
board and commissions of public lands of the state shall be kept in the office 
of the commissioner of public lands, and shall be subject to public inspection. 
[L. 797, p. 230, § 2.] 


22132. Rules and Regulations. 

Said board of state land commissioners shall make all rules and regula- 
tions for carrying out the provisions of this chapter, not inconsistent with 
law, and the commissioner of public lands shall act as chairman of said board 
and commissions. [L. 97, p. 230, § 3.] 


3 2133. Classification of State Lands. 
For the purpose of this chapter all lands bacack to and under the 
control of the state shall be divided into the following classes:— 

1. Granted Lands: (a) Common school lands and lieu and indemnity 
lands therefor. (b) University lands and lieu and indemnity lands therefor. 
(c) Other educational land grants. (d) Lands granted to the state of Wash- 
ington for other than educational purposes, and lieu and indemnity lands 
therefor. (e) All other lands, including lands acquired or to be hereafter 
acquired by grant, deed of sale, or gift, or operation of law, including arid 
lands. 

2. Tide Lands: All lands over which the tide ebbs and flows from the line 
of ordinary high tide to the line of mean low tide, except in front of cities 
where harbor lines have been established or may hereafter be established, 
where such tide lands shall be those lying between the line of ordinary high 
tide and the inner harbor line, and excepting oyster lands. 

3. Shore Lands: Lands bordering on the shores of navigable lakes and 
rivers below the line of ordinary high water and not subject to tidal flow. 

4. Harbor Lines and Areas: Such lines and areas as are described in article 
fifteen of the constitution of the state of Washington and which have been 
established according to law. All of which outer harbor lines so established 
as aforesaid are hereby ratified and confirmed, also all such harbor lines and 
areas as may and shall be hereafter established. [Cf. L. 795, p. 527, § 1; L. 
"97, p. 230, § 4.] 

Compare L. '61, pp. 31-33; L. ’62, p. 62; L. ‘63, and lease of school lands. Also L. ’77, p. 258- 
pp. 473-477; L. 64, p. 25; L. ’67, p. 136; L. ’69, 259, relating to improvement of tide lands by 


pp. 401, 402: L. 83, p. 68, relating to disposi- dikes or ditches. 
tion of school lands. L. '90, p. 435-48, sale For laws specifically repealed by this 
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chapter see Laws ‘97, p. 262, § 70. 
See infra §§ 4064-4066, improvement of har- 


rs. 
See infra §§ 4067-4074, public ways to har- 
ors. 

See infra §§ 2278-2279, preference right of 
school districts to purchase school lands for 
school house sites. 

See notes to § 4076 infra. 

The disclaimer of the state (Const., Art. 
XVII., $ 2) of “all title in and claim to all 
tide, swamp and overflowed lands patented 
by the United States,” while not in terms 
confirmatory of title so acquired, is substan- 
tially a grant to the patentees of the inter- 
est of the state in such lands: Scurry v. 
Jones, 4 W., 468. 

A tract of land, shown by the public sur- 
vey to be a portion of the bottom of Elliot 
bay, an arm of the sea, and which is covered 
and uncovered by the flow and ebb of the 
tide, is not “land,” but “water,” to which 
none of the public or special and private 
land laws of the United States, including 
the Valentine scrip act, have any applica- 
tion: Baer v. Moran Bros. Co., 2 W., 608; 
affirmed in Baer v. Moran, 153 U. 8., 287. 

As the rule is a fixed one that high water 
mark is the limit of government grant, the 
fact that a portion of tide flats is uncovered 
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at low tide, and, in consequence, not covered 
by navigable water, will not render such 
tide flat subject to entry under the act of 
congress (17 U. S. at Large, p. 649) known as 
the Valentine scrip act: Baer v. Moran 
Bros. Co., supra. 

Upon the admission of a state into the 
Union it acquires an absolute property in, 
and dominion over, all solls under tide 
water, with the right to dispose of the title 
to them, free from any easement of the up- 
land owners therein, and subject only to the 
paramount right of navigation and com- 
merce: Lewis v. City of Portland, 2 Or., 
133; 42 Am. St. Rep., T72. 

And unless impeached for fraud, the state 
can assert no title to patented tide lands 
although lying below the line of ordinary 
high tide: Cogswell v. Forrest, 14 W., 1; 
Scurry v. Jones, 4 W., 468. 

The sections of the act of Mar. 2, '90, pro- 
viding for local boards of appraisers and de- 
fining their duties in relation to tide lands, 
are not repealed or affected by the act of 
Mar, 15, '93: State v. Forrest, 7 W., 54. 

The state’s interest in tide lands is not 
subject to condemnation: Seattle & M. Ry. 
Co. v. State, 7 W., 150; No. River Boom Co. 
v. Smith, 15 W., 138. 


¢ 2134. Terms Defined—Inspection, eto., of Lands. 
All lands described in the last section are “public lands” and the terms 


“public lands” and “state lands” shall be defined and deemed to be synony- 
mous whenever either is used in this chapter. The selection, inspection and 
appraisal of land as hereinafter provided for in this chapter may be made by 
one of the members of the said board or commission; but when it is deemed 
advisable and for the best interests of the state, the commissioner of public 
lands may employ two or more citizens of the state, familiar with such work, 
to personally inspect, appraise or select lands, harbor areas, etc. The word 
“improvements” used in this chapter when referring to school or granted 
lands, shall be interpreted to mean fencing, diking, draining, ditching, houses, 
barns, shelters, wells, slashing, clearing or orchards, and also breaking that 
has been done prior to application for purchase or lease, and all things that 
would be considered fixtures in law. When referring to tide or shore lands 
and harbor areas, the word “improvements” shall be interpreted to mean all 
fills or made ground of a permanent character, and all structures erected or 
commenced on said lands or actually in use for purposes of trade, business, 
commerce or residence prior to March twenty-sixth, eighteen hundred and 
ninety, and completed before January first, eighteen hundred and ninety-one: 
Provided, That ordinary capped piles or similar structures or fixtures shall not 
be considered an improvement. [Cf. L. 795, p. 526, § 2, and p. 529, § 7; L. 
97, p. 231, § 5.] 


See infra notes to § 2179. 

IMPROVEMDBPNTS ON SCHOOL LANDS. 
—An occupant of school lands whose im- 
provements have been appraised by the 
county commissioners and the land and im- 
provements offered for sale under the terms 
of the act (L. '90, p. 438) is not entitled to 
have a new appraisement of such improve- 
ments as of the date of sale, but must abide 
by the appraisement theretofore made: 
Holm v. Prater, 7 W., 207; distinguished in 
Hart Lumber Co. v. Rucker, 15 W., 456. 

Where school lands have been improved 
by a tenant, and the land afterwards ap- 
praised by the county commissioners and 
offered for sale, no appraisement of the im- 


provements having been made, the tenant 
{s entitled to the value of the improvements 
upon the sale of the land, and may recover 
therefor, although still in possession: Wil- 
kes v. Davies, 8 W., 112; compare Wilkes v. 
Hunt, 4 W., 100. 

Under § 2140 et seq., 1 Hill’s Code, regulat- 
ing the appraisement and sale of school 
lands by boards of county commissioners, 
the commissioners are not required to act 
In their ordinary capacity, but as apprais- 
ing and selling agents of the state, and an 
appeal will not lie for a failure to appraise 
improvements on leased school lands: Wil- 
kes v. Hunt, 4 W., 100. 

If a lessee of school lands has made im- 
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provements thereon for which no appraise- 
ment was made when the lands were sold 
by the state, his remedy is not by injunc- 
tion to prevent the delivery of the contract 
of sale, but he can retain the possession of 
the lands until compensated as the law re- 
quires, or he can sue the purchaser for debt 
and have the value of the improvements 
fixed by a court or jury: Id. 

Under § 2146, 1 Hill’s Code, one in posse:- 
sion of school lands and having improve- 
ments thereon, which have been duly ap- 
praised by the board of county commission- 
ers, before the sale thereof, has a right, as 
against the purchaser at such sale, to retain 
possession until he has been paid by the 
purchaser the value of the improvements 
aA so appraised: Pearson v. Ashley, 5 W., 

The fact that improvements on school 
lands were placed thereon by plaintiff’s as- 
signor, in pursuance of an agreement be- 
tween him and other persons as to their 
ownership, is not sufficient to defeat plain- 
tiff’s prima facie right to recover the value 
thereof in an action against the purchaser 
of such lands from the state, when such 
fact does not appear of record: Hart Lum. 
ber Co. v. Rucker, 16 W., 456. 

Where possession of school lands has been 
taken under a lease from the county com- 
missioners, and improvements made there- 
on, a subsequent purchaser of such lands 
cannot escape liability for the value of such 
improvements by reason of any irregularity 
in the making the lease: Id. 

A purchaser of school lands is estopped to 
claim that no appraisement of the value of 
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the improvements pot thereon by a lessee 
has been made by the board of county com- 
missioners sufficient for the purposes of a 
prima facie right of recovery, when a letter 
from himself to the board of state land com- 
missioners, which was introduced in evi- 
dence, expressly calls attention to the ap- 
praisement, while representing that it was 
too high: Id. 

The liability of defendant for improve- 
ments on school lands, as purchaser thereof, 
sufficiently appears from evidence showing 
that while the particular lot in question was 
struck off to another, it was with the under- 
standing that defendant was to become the 
purchaser, and such understanding was car- 
ried out by the entry of defendant’s name 
as purchaser, by the payment by him of the 
ten per cent of the purchase price necessary 
to consummate the sale, and by the fact 
that, in a letter to the land commissioners 
seeking relief on account of the excessive 
appraisal of the improvements, no claim 
was made by him that he was not the pur- 
chaser at such sale: Id. 

The fact that the appraisement of the 
value of improvements on school lands was 
made at the time of the sale thereof, and 
not at the time the lands were appraised, 
will not invalidate the appraisement: Id.; 
Holm v. Prater, 7 W., 207, distinguished. 

The purchaser of school lands who bids 
therefor with the expectation that he must 
pay the owner of improvements thereon for 
their appraised value, cannot defeat the re- 
covery of such owner on the ground that a 
portion of the improvements are not on the 
land purchased but are on tide land in front 
thereof: Id. 


The compensation of such inspectors so appointed by the commissioner 


of public lands shall not exceed four dollars per diem for time actually em- 
ployed, and necessary expenses, which shall be submitted to the commissioner 
of public lands in an itemized and verified account, to be approved by the 
commissioner of public lands. [L. 797, p. 231, § 6.] 


¢ 2136. Duties of Inspectors—Surveys, etc. 


Said state land inspectors shall, immediately upon their appointment, 
under the direction of the commissioner of public lands, inspect such unsur- 
veyed lands or townships as the board may designate, with a view of deter- 
mining whether it is desirable to have them reserved for the selection of lands 
to complete the grant of public lands to the state.. They shall report the re- 
sult of their inspection without delay, showing approximately the number of 
acres arable, the amount, quality, character and value of timber, the nearest 
practicable route for removing the same, the number of settlers in the town- 
ship and the value of the improvements. Upon the recommendation of the 
board the governor shall, if he concurs, cause an application to be filed with 
the surveyor general for the survey of such township or townships, and shall 
cause due notice thereof to be published in accordance with the act of congress 
providing for the reservation and survey of such townships and under such 
rules and regulations as may be made by the secretary of the interior. When- 
ever the United States surveyor general shall have made an estimate of the 
cost or survey, and it shall appear, under the decision and rulings of the 
department of the interior, that there is no federal government appropria- 
tion for the survey of any township applied for by the state, the governor is 
authorized and empowered to execute a voucher to the state auditor for the 
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amount of such estimate, and the state auditor is authorized and directed, 
upon the filing of such voucher, to issue a warrant on the general fund for 
the amount of the same, and the state treasurer shall pay said warrant out 
of the moneys appropriated for said purpose. Upon the receipt of such war- 
rant the governor shall deposit the same to the credit of the United States, in 
accordance with such rules and regulations as may be prescribed by the 
department of the interior. [L.’95, p. 532, §§ 13, 14; L. 797, p. 2381, § 7.] 


3 2137. Inspectors’ Bond—Oath. 


The said state land inspectors, before entering upon their duties, shall 
each enter into a bond unto the state of Washington, in the penal sum of 
five thousand dollars, conditioned to well and faithfully perform their duties 
as such, to be approved by the commissioner of public lands, and shall take 
and subscribe an oath before some officer authorized to administer oaths, 
according to the laws of the state, in substance as follows:— 

I, A B, do solemnly swear that I will well and truly perform the duties 
of land inspector for the state of Washington, in the selection, inspection 
and appraisement of the lands granted thereto, to the best of my knowl- 
edge and ability; and further that I will not communicate to any person 
not a member of the board, or commission, or the commissioner of public 
lands, any information in relation to location, character and value of the 
public lands examined by me, or disclose to any one anything in relation 
to such public lands except to such board or commission or commissioner 
of public lands; that I will, when directed, personally and carefully examine 
each parcel or tract of land to be listed by me, and make an appraisement 
and value of the same and the timber thereon; that I am not nor will 
I become interested directly or indirectly in the sale or purchase of said 
lands, and that I will report every material fact connected with said lands 
directly to the board of state land commissioners, to enable it to determine 
the situation, value and character of the timber thereon and the lands selected 
by me; in investigating, appraising, or in the prosecution of any trespass, 
I do solemnly swear that I will act according to the best of my knowledge 
and ability, and will protect the interests of the state of Washington. 

That upon filing such bond and affidavit the inspector may be authorized 
and commissioned by said commissioner of public lands to view, select and 
appraise lands as hereinafter provided for. [Cf. L. 795, p. 530, § 9; L. 797, 
p. 232, § 8.] 


2 2138. Inspectors’ Duties and Reports. 

The said commissioner of public lands may instruct the said state land 
inspector to view and examine the said lands subject to selection by the small- 
est legal subdivisions of forty acres each, and shall classify such lands into 
grazing, farming and timbered lands, and estimate the value of each tract so 
viewed; said state land inspector shall also in timbered lands estimate the 
amount and value of the standing timber thereon and the value thereof after 
the timber is removed; he shall make a report thereof to the commissioner 
of public lands as amply and expeditiously as possible on blank lists to be 
furnished by said commissioner of public lands for that purpose; that said 
report shall be made under oath, to the effect that the inspector has personally 
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examined the tracts mentioned in each forty acres thereof, that said report 
and appraisement is made from such personal examination and is to the best 
of affiant’s knowledge and belief true and correct, and that the lands are not 
occupied by any bona fide settler. They shall also separately appraise all 
valuable material thereon, improvements, etc. [Cf. L. 795, p. 530, § 10; L. 
97, p. 233, § 9.] 


2 2139. Classification Lists. 


Upon receipt of such report or reports the board of state land commis- 
sioners shall arrange and classify the lands so selected into several lists for 
filing in the general United States district land offices of the United States in 
this state, and shall classify the lands and apportion them to the several 
specific grants under said act of congress referred to, so that there may be 
lands of nearly as equal value as possible apportioned to the several grants. 
Said list shall be made in triplicate, one for filing in said local land offices, 
one for transmission by it to the secretary of the interior, and one to be filed 
in the office of the commissioner of public lands. Said lists shall state the 
grant for which the same is made. The commissioner of public lands shall 
file said lists so arranged, classified and duly certified under the rules and 
regulations of the secretary of the interior, in the several United States district 
land offices throughout the state having jurisdiction thereof: Provided, That 
if it be found, upon the filing of said lists, that any of the lands described 
therein have been filed upon or applied for, then the commissioner of public 
lands is authorized to eliminate therefrom such lands: And provided further, 
Said commissioner of public lands or board of state land commissioners may 
decline to list any lands reported by the inspectors which may not by them 
be deemed desirable. [L. 795, p. 531, § 11; L.’97, p. 234, § 10.] 


22140. Penalty for Disclosing Information. 


If any state land inspector knowingly or wilfully shall make a false oath 
concerning the appraisement on said lands, or knowingly, or wilfully divulge 
anything, or give any information in regard to such land other than to the 
board of state land commissioners, or commissioner of public lands, he shall 
forthwith be removed from office and be deemed guilty of perjury and subject 
to the penalties thereof, and it shall be and is hereby made the duty of the 
board of state land commissioners, or the commissioner of public lands, to 
prosecute him therefor. [L. ’95, p. 531, § 12; L. 9%, p. 234, § 10.] 


See infra § 7185, perjury defined. 
ARTICLE 2.—APppRAISEMENT AND SALE OF GRANTED LANDS. 


¢ 2141. Appraisement and Sale. 

Any person or company may make written application to the board of 
appraisers for the appraisement and sale of any lands belonging to the state, 
and said board shall cause to be prepared blank applications containing such 
instructions as will inform and aid intending purchasers in making applica- 
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tions for the appraisement and sale of any lands. Each application must be 
accompanied with certificate of deposit or certified check upon any bank of 
this state, made payable to the state treasurer and equal in amount to ten cents 
per acre for the land described in such application: Provided, That such 
deposit may be made in cash or by postoffice money order, but in no case shall 
such deposit be less than ten dollars. In case the lands described in such 
application are sold at the time they are offered for sale, in accordance with 
such application, the amount of such deposit shall be returned to such appli- 
cant. If such lands be not sold, through fault of said applicant at such sale, 
such deposit shall be forfeited to the state, and shall be so declared by the said 
board, and the state treasurer shall thereupon place said forfeited money to 
the credit of the general fund of the state. When, in the judgment of the 
board of appraisers or the commissioner of public lands, a sufficient number 
of applications have been received for the appraisement and sale of any lands 
belonging to the state, said commissioner of public lands shall] cause any of 
such lands so applied for to be personally inspected and appraised as to its 
character, topography, agriculture, timber, coal, mineral, stone or rock quar- 
ries, or grazing; its distance from any city, town, railroad, river, irrigation 
ditch or other water ways, when irrigation is required, and fully report the 
same to said board or commissioner of public lands, together with the com- 
missioner’s or appraiser's judgment as to its present and prospective value, 
which said report shall be considered, and thereupon a price per acre fixed for 
each quarter section and subdivision thereof, or lot or block, which shall not 
be less than ten dollars per acre for lands granted for educational purposes: 
Provided, That no more than one hundred and sixty acres of any school or 
granted lands of the state shall be offered for sale in one parcel, and all lands 
within the limits of any incorporated city or town, or within two miles of 
the boundary of such incorporated city or town, where the valuation of such 
lands shall be found by appraisement to exceed one hundred dollars per acre, 
shall, before the same be sold, be platted into lots and blocks of not more 
than five acres in a block, and not more than one block shall be offered for 
sale in one parcel, and said board is hereby authorized to plat such lands into 
lots and blocks, and all plats shall be filed in the office of the commissioner 
of public lands: Provided further, That whenever application is made to 
- purchase less than a section, the said commissioner of public lands may order 
the inspection of an entire section or sections. [Cf. L. 795, p. 533, § 17, and 
p. 534, $ 18; L. 97, p. 535, § 11.] 


3 2142. Appraisement of Valuable Material and Improvements. 


When applications are made for the purchase of timber, stone, fallen 
timber, hay or gravel, or other valuable materials situated upon public lands 
of the state, the same inspection shall be had as for application to purchase 
lands: Provided, That no standing timber or stone shall be sold for less than 
ten dollars per acre, and such timber, stone, hay and gravel may be sold 
separate from the land when, in the judgment of the board, it is for the best 
interest of the state to sell the same: And provided further, That the full 
purchase price of such valuable material shall be paid for in cash when sold 
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separate from the land. That in every appraisement of land granted to this 
state the board of appraisers shall be and serve as the board of appraisers 
mentioned in section two of article sixteen of the state constitution, and in 
every appraisement under this chapter the said board shall separately appraise 
all improvements placed upon any land of the state and found on such land at 
the time of the appraisement; and shall also appraise all damages and waste 
done to the said land by the cutting and removal of timber, or the removal of 
stone or other materials by the person or persons claiming such improvements, 
or by his consent, and the damage to the land or materials thereon by reason 
of the use and occupancy of said lands, shall be considered in the appraise- 
ment, and the balance, after deducting such damages and waste appraised as 
aforesaid, shall be determined as the value of the improvements upon the land 
so appraised; and every such appraisement shall be recorded in the proceed- 
ings of said board of appraisers: Provided, That this section shall not be 
considered to affect the right of the state to the value of such land: Provided 
further, That if the purchaser of such land from the state be not the owner 
of the improvements he shall deposit with the state treasurer, through the 
board of appraisers, within thirty days after the sale, the appraised value of 
such improvements; and if it be found by the said board that the owner of 
said improvements was not holding adversely to the state or improving said 
land, or that said improvements were placed on said land in good faith by a 
lessee from the state or territory, and that said lessee had in all respects 
complied with the terms of his lease and his leasehold interest, not forfeit 
or subject to a forfeiture, then the board of appraisers shall direct the state 
treasurer to pay, and he shall pay to the owner of said improvements such 
sum so deposited; but if it be found by said board of appraisers that the said 
improvements owned or made on said land by parties holding or claiming the 
land adversely to the state, or by persons without license or lease from the 
state, or by a lessee who had not complied with the terms of his lease, then 
said board shall direct the state treasurer to pay over such sum so deposited 
into the permanent school fund. In case the purchaser shall not deposit the 
appraised value of the improvements in the manner described above, the sale 
may be disapproved by the board of appraisers: Provided further, That if 
the said improvements were made by a lessee or other person with intent to 
defraud the state or the intending purchaser, the sum so deposited shall be 
returned, in the manner described above, to the state: Provided further, 
That in determining the value and nature of such improvements, the board is 
hereby authorized to compel by subpoenas the attendance, swear and examine 
witnesses as to the cost and value of such improvements and the damage and 
waste as well. [Cf. L. 795, p. 536, § 23; L. 97, p. 236, § 12.] 


@ 2143. Certificate of Appraisement, Notice of. 


Immediately upon the appraisement and inspection provided for in this 
chapter being made of land in any county of the state, the commissioner of 
public lands shall prepare a certificate of such appraisement showing in detail 
the facts reported in such appraisement, and he shall file one copy of the same 
in his office and shall certify one copy and forward it to the auditor of the 
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county in which said land is situated, and the said county auditor shall post 
it in a conspicuous place in his office; and the said commissioner of public 
lands shall notify the applicant of the appraisement and of the notice to the 
auditor, and that said board will allow the applicant thirty days in which to 
show wherein such appraisement is defective, excessive or unjust, which 
protest, if any be made and filed, shall be considered by the said board, and 
notice of their action shall be sent to the applicant. [L. ’95, p. 536, § 22; 
L. 797, p. 238, § 13.] 


¢ 2144. Public Sale—Procedure. 


Whenever the said board pf appraisers shall have decided to sell any tract 
or tracts of granted lands, it shall, through the chairman, notify the auditor 
of the county in which said lands are situated of that fact, specifying which 
of said lands are for sale, and order the sale thereof, and thereupon the said 
county auditor shall, under the direction of the said board, forthwith fix the 
date of sale and give notice thereof by advertisement published once a week 
for five weeks next before the time he shall name in said notice, in at least one 
newspaper of general circulation published in said county, which notices shall 
specify the place, time and terms of sale, describing with particularity each 
parcel of land to be sold and the appraiser’s value thereof, and by conspicu- 
ously posting such notice in the office of the county auditor of the county 
wherein such lands are situated. Proof of publication shall be made by affi- 
davit of the publisher or person in charge of the said paper, and by the affidavit 
of the person posting such notice as aforesaid, which shall be at once sent to 
and filed in the office of the commissioner of public lands, and the said board 
is hereby authorized to expend any sum of money not exceeding fifteen dollars 
in advertising such sale, as the said board shall determine to be for the best 
interests of the state. Such sales shall take place on the day advertised, 
between the hours of ten o’clock in the forenoon and four o’clock in the after- 
noon, in front of the court house, or of a building in which the superior court 
is held in counties in which there is no court house, and shall be [sold] at 
public auction to the highest bidder, and on the terms specified in the notice 
hereinbefore prescribed, and no land shall be sold for less than its appraised 
value; and that no more than two adjournments of such sale shal] be had, 
nor any adjournment for more than one week. Such sale shall be conducted 
under the direction of the board of appraisers by the county auditor of the 
county in which the lands sold are situate, and such auditor shall at once 
deliver to the purchaser, under his hand and seal, a memorandum of his pur- 
chase, containing a description of the land purchased, the price bid and the 
terms of sale, upon the delivery to such auditor, by the purchaser, of a certified 
check upon some bank, or in cash for an amount equal to one-tenth of the 
price of the land by him purchased, payable to the order of the treasurer of 
the state of Washington, and such auditor shall at once send to the commis- 
sioner of public lands such certified check and a copy of the memorandum 
delivered to the purchaser: Provided, however, That the powers and duties 
hereinbefore conferred or imposed upon county auditors may, any or all of 
them, be performed by any member of the board of appraisers or the commis- 
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sioner of public lands when it is convenient and is deemed advisable by said 
board or the commissioner of public lands, but the commissioner performing 
such or any of such duties shall not be entitled to make any charges or incur 
any expense in performing such duties other than in this chapter hereinbefore 
provided. If any land offered for sale pursuant to the order of the board 
of appraisers be not bid off at the sale held thereunder, the same may again 
be advertised for sale as provided in this chapter whenever, in the opinion 
of the board, it shall be expedient to do so; and such land shall be again 
advertised for sale, as provided in this chapter, whenever any person shall 
apply to said board in writing, to have such land sold, and shall agree to bid 
at least the appraised price therefor, and shall deposit with the state treasurer 
at the time of making said application, a sufficient sum of money to pay the 
cost of advertising for such sale, as provided for in making original applica- 
tion. [Cf. L. ’95, p. 538, § 24, and p. 539, § 28; L. 797, p. 238, § 14.] 


2 2145. Confirmation of Sale. 


The member of the said board of appraisers, or the county auditor con- 
ducting the sale, shall, upon making sale of any school land, or stone, mineral 
or timber thereon, report such sale to the said board of appraisers, as provided 
in this chapter, together with other information touching the same as the 
said board shall have prescribed, and within thirty days from the date of the 
reception of such report, if no affidavit showing that the interests of the state 
in such sale were injuriously affected by fraud or collusion shal] have been 
filed with said board, and if it shall appear from such report that the sale was 
fairly conducted, and that the purchaser was the highest bidder at such sale, 
and that his bid was not less than the appraised value of the property sold, and 
if the said board shall be satisfied that the land sold would not, upon being 
readvertised and sold, sell for at least twenty-five per cent more than the price 
at which it shall have been sold, and that the payment required by law to be 
made at the time of making sale has been made, the said board shall confirm 
the sale, and thereupon the chairman of the said board shall issue to the 
purchaser a contract of sale, as in this chapter hereinafter provided. [Cf. 
L. ’95, p. 541, § 29; L. ’97, p. 240, § 15.] 


3 2146. Terms of Sale—Patent. 


All state lands shall be sold on the following terms: One-tenth to be 
paid on the date of sale and one-tenth annually thereafter on the first day of 
March in each year until the full purchase price has been paid: Provided, 
That any purchaser may make full payment at any time. All deferred 
payments shall draw interest at the rate of six per cent per annum. The first 
installment of interest shall become due and payable on the first day 
of March next, after the date of sale, and thereafter all interest shall 
become due and payable annually on the first day of March in each 
year. All remittances for payment of either principal or interest must 
be forwarded to the commissioner of public lands and be made pay- 
able to the state treasurer. That all coal lands not within the limits 
of incorporated cities and towns, or within two miles thereof, shall be sold 
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only in tracts of not less than one hundred and sixty acres, unless such land in 
a body is of less area, and only on the following terms: One-tenth cash on 
the day of sale and the balance of the purchase price within five days there- 
after. When the entire purchase price of any land shall have been fully paid, 
such fact shall be certified by the commissioner of public lands to the governor, 
whereupon he shall cause a patent to be issued to the purchaser. Patents shall 
be signed by the governor and attested by the secretary of state, with the seal 
of the state attached thereto, and shall be recorded in the office of the commis- 
sioner of public lands, and no fee shall be required other than the fee pro- 
vided for in this chapter. [Cf. L. 795, p. 538, § 25, and p. 541, § 29; I. ’97, 
p. 240, § 16.] 


2 2147. Contracts of Sale—Forfeiture. 


The purchaser of land under the provisions of this chapter, except in 
cases where this chapter prescribes cash payment, shall enter into and sign 
a contract with the state, to be signed by the commissioner of public lands 
on behalf of the state, and in a form to be prescribed by the attorney general, 
in which he shall covenant that he will make the payment of principal and 
interest when due: Provided, All interest shall be computed from date con- 
tract is issued, and that he will pay all taxes and assessments that may be 
levied or assessed on such land, and that on a failure to make the payments 
prescribed in this act when due, and for six months thereafter, that he will, 
on demand of said board or other authorized officer of the state, surrender 
the said premises, and upon such failure for six months all rights of the 
purchaser under the said contract may, at the election of said board of state 
land commissioners, acting for the state, and without notice to said purchaser, 
be declared to be forfeited, and when so declared forfeited the state shall be 
released from all obligation to convey the land. When the payments provided 
for in this chapter for land, stone, minerals or timber shall have been made 
in full, the commissioner of public lands shall procure the proper deed of 
conveyance to be made to the purchaser, but in no case shall final deed of con- 
veyance be issued until after all of the purchaser’s price and accrued interest 
has been paid. The contract provided for by this section shall be executed 
in duplicate, and one copy shall be retained by the purchaser and the other 
shall be filed in the office of the commissioner of public lands. All contracts 
provided for in this section shall be signed by the purchaser and also by the 
commissioner of public lands on the part of the state, with the seal of the 
state attached thereto. The commissioner of public lands may, as he deems 
advisable, extend the time for payment of principal and interest on the 
contract heretofore issued and contracts to be issued under this chapter. [Cf. 
L. 795, p. 542, § 30; L. 97, p. 242, $ 17.] 


2 2148. Notice of Delinquency and Extension of Time. 

The commissioner of public lands shall notify the purchaser of the land 
in each instance when payment on his contract is over due, and that he is liable 
to forfeiture if payment is not made within six months from the time the 
same became due, unless the time be extended by the commissioner on a satis- 
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factory showing as above provided. [Cf. L. 795, p. 543, § 31; L. ’97, p. 242, 
$ 18.] $ 


ARTICLE 3.—LEAsING oF SCHOOL AND GRANTED LANDS. 


4 2149. Term of Lease—Deposit. 

All school and granted lands of the state of Washington may be leased 
for a term of five years or less to the highest bidder at public auction in the 
following manner: Any person or persons desiring to lease any of such lands 
shall make application in writing to the commissioner of public lands of this 
state; each application shall be accompanied with a deposit equal to ten cents 
per acre for the lands so applied for, but in no case shall such deposit be 
less than ten dollars; such deposit shall be in the form of a certified check 
or certificate of deposit on some bank in this state, or may be paid in cash. 
In case the lands so applied for shall be leased at the time they are offered 
for lease, then such deposit shall be returned to such applicant by the com- 
missioner of public lands; but if the land shall not be leased when so publicly 
offered for lease, then such deposit shall be declared forfeited to the state and 
the commissioner of public lands shall pay the said deposit over to the state 
treasurer, who shall place the same to the credit of the current school fund 
of the state. [Cf. L. 795, p. 544, § 32; L. 797, p. 242, § 19.] 


See infra § 2212 et seq., leasing mineral lands, 


2 2150. Lists to County Auditors. 

' When, in the judgment of the commissioner of public lands, a sufficient 
number of applications have been received from any one county, the said com- 
missioner shall then certify a list of such lands so applied for, and any other 
lands he may deem advisable to offer for lease at the same time, to the auditor 
of the county in which such lands are situated; fixing the date when such 
lands shall be offered for lease and the character of the land, whether agricul- 
tural, pastoral or scab: Provided, The agricultural lands shall not be leased 
for less than ten cents per acre. [L. 97, p. 242, § 20.] 


@ 2151. Posting Lists. 

Upon receipt of such list so certified, the county auditor shall proceed 
to post said list for a period of thirty days prior to the date of leasing, in 
some conspicuous place in his office and elsewhere in the county, as the 
commissioner may direct. [Cf. L. 795, p. 545, $ 37; L. 97, p. 243, § 21.] 


¢ 2152. Yearly Rental in Advance. 

The person or persons leasing any of such lands, shall pay over to the 
county auditor the first year’s rent, in accordance with his bid, which payment 
shall be in the form of a certified check or certificate of deposit on some bank 
in this state, or may be paid in cash; all rent thereafter shall be paid annually 
in advance to the commissioner of public lands. [L. 97, p. 243, § 22.] 


3 2153. Returns of County Auditors. 
When any of such lands shall have been so leased by the county auditor, 
the said anditor shall at once proceed to certify a list of such lands to the 
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commissioner of public lands, giving the name of the lessee, the postoffice 
address, term of lease, lease price per annum, amount paid on lease, and any 
other information required by the commissioner of public lands; the auditor 
shall also remit all moneys so paid to him on lease to the said commissioner, 
who shall pay the same over to the state treasurer, who shall issue his receipt 
in duplicate therefor; the original receipt to be sent to the lessee and the 
duplicate thereof to be kept in the office of commissioner of public lands: 
Provided, That lands held under lease shall not be offered for sale or sold 
except to the lessee if the lessee shall keep his lease in good standing. [L. 
”97, p. 243, § 23.] 


@ 2154. Leases Executed in Duplicate. 


Upon receipt of such certified list and moneys paid from the county 
auditor, the commissioner of public lands shall proceed to issue a lease to 
the lessee, upon a form to'be prescribed by the attorney general. All leases 
shall be in duplicate, both to be signed by the lessee and by the commissioner 
of public lands on behalf of the state, with the seal of the commissioner of 
public lands attached thereto; the original lease to be forwarded to the lessee 
and the duplicate to be kept in the office of the commissioner of public lands. 
[L. 797, p. 243, § 24. ] 


@ 2155. Notice of Delinquency and Forfeiture. 


The commissioner of public lands shall keep a full and complete record 
of all leases so issued and payments made thereon, and on the first of each 
and every month the commissioner of public lands shall cause notice to be 
served on lessees of public lands who may become delinquent on annual pay- 
ment within sixty days, and therefore subject to forfeiture, and the commis- 
sioner shall forthwith, if no response be had, declare a forfeiture of the lease, 
and may eject the lessee therefrom. [L. 797, p. 244, § 25.] 


@ 2156. Bids, Rejection of. 

The commissioner of public lands or the auditor may reject any and all 
bids when the interests of the state shall justify it: Provided, That if the 
commissioner of public lands or the auditor shall reject any such bid he 
shall forthwith return to the lessee any moneys paid, upon the return of any 
and all receipts issued to the lessee. [L. ’97, p. 244, § 26.] 


82157. Contracts Subject to Forfeiture, When. 

All contracts issued by the state of Washington to purchasers of school 
or other lands which are found to be delinquent in payment of interest two 
years from time of first payment, and which have not been extended by law, 
shall be declared forfeited by the commissioner of public lands unless such 
delinquent interest shall be paid to the state in accordance with notice here- 
inafter provided; that the commissioner of public lands shall notify the 
holder of such contract in each instance where payment of interest is overdue, 
and that unless payment is made within six months from the date of said 
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notice, his contract will be canceled and the land shall revert to the state. 
[L. 97, p. 244, § 27.] 


Compare L. '95, pp. 54, 55. 


@ 2158. Principal Extended to January 1, 1895, When. 

The time for making payment of principal on any of such contracts 
where one-tenth or more of the purchase price has been paid is hereby ex- 
tended to January first, nineteen hundred and five: Provided, That all 
delinquent interest due is paid as stated in the last preceding section and all 
interest falling due on such contracts thereafter is paid annually on the 
dates stated in such contracts. [L. ’97, p. 244, § 28.] 


See note to last section. 


¢ 2159. Improver’s Preference Right to Lease. 

The owner of improvements placed on lands held under contracts from 
the state, where such contracts are forfeited to the state, shall have a prefer- 
ence right to lease any of such lands for a period of ninety days from the 
cancellation of such contracts by the state in the following manner: The 
owner of such improvements shall make application in writing, certifying 
under oath as to the character and value of such improvements, for the lease 
of such lands, setting forth the amqunt bid for the lease of same, which bid 
shall be considered by said commissioner, and if deemed sufficient and to the 
best interest of the state to accept said bid, the said commissioner shall pro- 
ceed to issue a lease to such bidder as provided in section 2153, upon receipt 
of the first year’s rent in accordance with such bid: Provided, That if such 
lands are not leased as above provided in this section the same may be 
leased or sold as provided for the lease or sale of other school and granted 
lands. [L. 97, p. 245, § 29. ] 


@ 2160. Lessee’s Prior Right to Re-Lease. 

The prior lessee may, if he so desires, exercise the preference right to 
re-lease at the highest rate bid: Provided, That the appraisement of said 
lands shall be made once every five years, or oftener when deemed necessary: 
And provided further, That no land shall be appraised that has not first been 
formally applied for. [L. 97, p. 245, § 30.] 


2 2161. Removal of Improvements. 

Improvements made upon school, granted and other lands by lessees 
from the state in cases in which the lessee yields his lease to the state prior 
to any application to purchase the lands so leased, such as are capable of 
removal without damage to the land, may be removed by the original lessee, 
or at his option may remain subject to purchase or hire in accordance with 
this law, by any purchaser who shall apply to purchase the land within a 
period of three years from the expiration of said lease. [Cf. L. ’95, p. 546, 
$41; L. 97, p. 245, § 31.] 


22162. Abstracts or Tract Books, How Kept. 
The commissioner of public lands shall cause full and correct abstracts 


547 


22 2163-2165) OF THE PUBLIC LANDS OF THE STATE. [Tiree XIV. 


to be made and kept in the office of the commissioner of public lands of all 
the lands owned or that shall be owned by the state, which abstracts shall beg 
in suitable and well bound books. Such abstracts shall show in proper 
columns and pages the section or part of section, lot or block, township and 
range in which each tract is situated, whether timber or prairie, improved or 
unimproved, the appraised value per acre, the value of improvements and 
the value of damages, and the total value, the several values of stone, minerals 
and timber thereon, the date of sale, date of lease, name of purchaser, name 
of lessee, price per acre, amount of lease per acre, amount of cash paid, 
amount unpaid and when due, amount of annual interest, and such other 
columns as may be necessary to show a full and complete abstract of the 
conditions and circumstances of each tract or parcel of land from the time 
title was acquired by the state until final payment by the purchasers, and 
the issuance of a deed by the state to the land. [L. 795, p. 546, § 42; L. ’97, 
p. 245, § 32.] 


2 2163. Non-Mineral Certificates. 

The commissioner of public lands be and hereby is authorized and 
directed to cause publication of notices of application to the interior depart- 
ment for certification that state school land or other granted land is non- 


mineral in character, in accordance with the rules of the general land office. 
[L. 797, p. 246, § 33.] 


2 2164. Logging Right-of-Way. 

Any person, corporation or association engaged in the business of logging 
shall have a right-of-way over public lands when necessary, for the purpose 
of hauling or removing timber from other lands, but permission shall be 
first obtained in writing from the board of state land commissioners: Pro- 
vided, That all timber on said right-of-way shall be appraised, and before 
permission is granted, shall be paid for in cash by the person, corporation 
or association desiring the right-of-way. [I.. ’95, p. 547, § 45; L. ’97, p. 
246, § 34. ] 


@ 2165. Public Road Right-of-Way. 

Rights-of-way may be granted by the board of state land commissioners 
over public lands to any county or city desiring to construct a public road 
across the same: Provided, That a duly attested and sworn copy of the 
official plat, made by the official county or city surveyor or engineer, shall 
first be filed with the board, together with a petition from the county or 
city officials setting forth the reason for the same, and the aforesaid plat, 
when approved by said board of appraisers, shall be and form the official plat 
of said road, and the said plat shall show the amount of land taken up 
by the proposed road, and shall show the remainder of land in each portion 
of each legal subdivision bisected by said proposed road, and said plat shall 
be retained in the office of the commissioner of public lands: Provided 
further, That all timber on said right-of-way shall be appraised and paid for 
in cash by the said county or city. [L.’95, p. 547, § 46; L. 97, p. 246, § 35.] 
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2 2166. Old Appraisements Void. 


All appraisements of school and granted lands heretofore made under 
existing laws, where sales have not yet been made, are hereby annulled, 
and all such lands shall be appraised and sold or leased as herein provided. 
[Cf. L. 795, p. 548, § 47; L. 797, p. 247, § 36.] 


3 2167. Funds, How Kept. 

All funds arising from the sale of lands granted to the state of Wash- 
ington, for any purpose, shall be held intact for the purpose for which they 
were granted. Lands, when selected and assigned to said grant, shall not 
be transferred to any other grant, nor shall the moneys derived from said 
lands be applied to any other purpose than for that of the grant to which 
they have been assigned. [L. 795, p. 548, § 48; L. 797, p. 247, § 37.] 


¢ 2168. Penalty for Injuries to Public Lands. 

If any person shall cut down, destroy or injure any timber standing or 
growing upon any of the lands of the state of Washington before patent shall 
have been issued by the state therefor, as herein provided, or shall take or 
remove from any such lands any timber or wood, or shall dig, quarry, take or 
remove any mineral, earth or stone from such lands, or otherwise injure or 
damage such lands, such person, upon conviction thereof, shall be punished 
by imprisonment in the county jail not less than one month, nor more than 
one year, or by fine of not less than fifty nor more than one thousand dollars, 
or both: Provided, That nothing in this chapter shall be so construed so 
as to prevent any purchaser who shall purchase said lands for purposes of a 
home from cutting such timber as may be necessary for domestic use, or to 
clear land for actual cultivation: Provided further, That the state shall 
not be required to prove title to the lands in question, and the fact that said 
lands have been selected by the state, or that it is a portion of section sixteen 
or thirty-six in any township, shall be accepted as prima facie evidence of 
the state’s title: And provided further, That the terms of this section shall 
not apply to any purchaser of standing or fallen timber, stone, mineral, 
natural hay, or gravel, or grantee of a right-of-way who shall have complied 
with all the provisions of this chapter relating to such purchasers or grantees, 
and nothing in this section shall be construed to prevent prospecting by 
miners upon said state lands, or the removal of mineral therefrom for assay- 
ing purposes. [Cf. L. 795, p. 549, § 51; L. 79%, p. 247, § 38.] 


Compare § 2197 infra. 1 Hill’s as = aot p. 124, § 1), § 76, oe ge 


See pare i 31%, duty to prosecute. P. C. (L p. , $ 4), and § 5i, 
This section repeals by implication § 2193, p. 549. 


ARTICLE 4.—Tipe AND SHORE LANDS. 


3 2169. Classification of Tide Lands. 

The tide and shore lands of the state of Washington, which are not re- 
served from sale by the constitution and laws of the state, shall be divided 
into two classes:— 

1. Tide and shore lands of the first class, which shall comprise all tide 
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and shore lands within or in front of the limits of any incorporated city or 
town, or within two miles thereof on either side, including submerged lands 
lying between the line of mean low tide and the inner harbor line, wherever 


harbor lines have been established or shall be established; 
2. All tide and shore lands in the state not included in the above class shall 
be known as second class tide and shore lands, and shall be leased and sold as 


in the manner provided in this chapter. 


248, § 39.] 


The state has the right to sell and convey 
tide lands, free of any right in the pro- 
prietor of ‘the upland, where the state has 

iven no right to band, upon, such lands: 

hrively v. Bowlby, 152 U 

The tide lands of the save ang to the 
state, which has full power to dispose of 
them, subject only to the restrictions im- 
posed by the constitutions of the state and 

nited States; and no individual can claim 
an easement ‘in, or impose any servitude 
upon, the tide waters of the state without 
me consent of the legislature: Eisenbach 

. Hatfield, 2 W., 236; Harbor Line Commrs, 
Mi State, 2 W., 530, and 4 W., 816. 

Under the constitution and legislation of 
this state, and in the light of its settled har- 
bor policy, the term tide lands, as used in 
the act of Mar. 26, '90, when applied to tide 
lands of the first class, must be construed 
as including lands lying between such inner 
harbor areas as may be established and the 
line or ordinary high tide (or the patent line 
where same is below n high tide line): 
State v. Forrest 11 W.. 

The Laws of ’90, p. a authorize the sale 
of tide lands of any description, whether 
there are improvements thereon, or whether 
there are abutting upland owners: State v. 
Forrest, 13 W., 

A riparian owner of lands, by reason of 
such ownership, can assert no valuable 
right below the line of ordinary high tide, 
as against the state. The provision of the 
constitution (Art. XVII., § 1) that no person 
shall be debarred from asserting his claim 
to vested rights in the courts of this state, 
applies only to some special right held by 
riparian owner by way of improvements 
made under express or implied license from 
the representative of the sovereign power 


[Cf. L. 95, p. 549, § 52; L. 97, p- 


and not to any vested right incident to ri- 

parian ownership: Harbor Line Comnrs. v. 
Btate. 2 W., 530; State v. Board of H. L. 
Commrs., 4 W., 816. 

If a riparian aar has no interest in the 
tide lands, but simply in a wharf upon the 
land, including the land under it, the sim- 
ple act of including a wharf within the 
harbor lines authorized by the state is not 
such a taking or damaging of the wharf as 
will entitle the owner to compensation; nor 
voce such action cast a cloud upon his title: 
I 


The rights of the state in tide lands are 
subject to the paramount right of the 
United States to regulate commerce and 
navigation; consequently the United States, 
by its proper officers, is tlie only party that 
can interfere in case of state legislation be- 
ing opposed to that of congress upon the 
subject of navigation and harbor lines: and, 
until the contrary appears, all such legis- 
lation must be presumed to be in the inter- 
est of commerce and navigation: Harbor 
Line Commrs. v. State, supra; cited in 
Morse v. O’Connell, 7 W., 119: approved in 
State v. Harbor Line Commrs., 4 W., 7. 11; 
followed in State v. H. L. Commrs.. 4 W., 
816; Writ a Error dismissed in Yesler v. 
Wash. H. Commrrs., 146 U. = 646. 

Under § ló of the act of '®. 570, repeal- 
ing prior laws upon the Ube of tide 
lands, but preserving all rights which have 
been acquired thereunder, the rights of ap- 
plicants for the purchase of tide lands under 
the act of '90, whose applications were pend- 
ing at the time of the passage of the act of 
’9%5 comprising this chapter, are saved, as 
such provision cannot be construed as hav- 
ing reference to vested rights: State v. For- 
rest, 13 W.. 268. 


@ 2170. Survey, etc., of Tide Lands of First Class. 
It shall be the duty of the harbor line commission provided for in this 


chapter to survey, plat, examine and appraise any tide or shore lands of the 
first class not heretofore platted and appraised, and may establish harbor 
lines in front of incorporated cities and towns where such harbor lines have 
not been heretofore established under the provisions of article fifteen of the 
constitution of this state. [Cf. L. 795, p. 550, § 53; L. 97, p. 248, § 40.] 


Under the act of Mar. 26, '95, relating to Under this section authorizing appeals 


the appraisal of tide lands, no appeal lies 
from the decision of the local board of ap- 
praisers to the superior court; the appeal 
from the local board is to the state board of 


from decisions of local boards in appraising 
tide lands to be taken by the city attorney 
of the city wherein such lands are situated, 
such appeal may be prosecuted by the cor- 


land commissioners, and appeal from the 
latter may be taken to the superior court: 
Scott v. Forrest, 13 W., 166. 


poration counsel of the city, when such is 
the title of its principal law officer: Scott 
v. Forrest, 13 W., 166. 


@ 2171. How Surveyed and Platted. 

In surveying tide or shore lands of the first class the said harbor line 
commission shall have power to act, and it shall be their duty to lay out 
streets and alleys which shall thereby be dedicated to the public use, subject to 
the control of cities, with due regard to the convenience of commerce and 
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navigation: Provided, That all alleys, streets, avenues, boulevards and other 
public thoroughfares heretofore located and platted on the tide or shore 
lands of the first class by boards of tide land appraisers or the board of state 
land commissioners are hereby validated as public highways and dedicated 
to the use of the public for the purposes for which they were intended, and 
no improver, upland owner or other person shall have the right to buy the 
whole or any part of any such alley, street, avenue, boulevard or other 
thoroughfare. And in appraising said lands said commission shall appraise 
each lot, tract or piece of land separately, and shall enter in a well bound 
book a description of the lot, tract or piece of land, its full appraised value, 
the area and the rate per acre at which it is appraised; and if said lot is 
covered in whole or in part by improvements in actual use for commerce, 
trade or business, on or prior to March twenty-sixth, eighteen hundred and 
ninety, the said commission shall designate the owner of said improvements, 
of what they consist, the area of land covered by them, the portion of each 
lot, tract or piece of land and the appraised value of the land covered thereby 
with and exclusive of the improvements. [L. 795, p. 550, § 54; L. 79%, p. 
248, § 41.] 


See supra § 1265 and notes, streets over tide 
lands are public highways. 


thing as an upland owner beyond the line 
of the lots conveyed to him. although he 


Where a street platted upon tide land has 
been dedicated to the public and subse- 
quently extended by ordinance over adja- 
cent tide lands and recognized as a street 
by the refusal of the state to appraise the 
same for that reason, it must be held to be 
a valid street notwithstanding it is not an 
extension of an upland street: State v. For- 
rest, 12 W., 483. 

If one has purchased lots, partly upland 
and partly tide land, by reference to a plat 
thereof, he is estopped from claiming any- 


may have erected improvements on the ad- 
joining tide land prior to the passage of the 
act of Mar. 2, 1890, giving a preference right 
of Purchase to improvers and upland own- 
ers: : 

The state land commissioners appointed 
under the public lands act of Mar. 26, ’95, 
have no authority to review the action of 
local boards of tide land appraisers in the 
location of streets upon tide lands, which 
acts had been subsequently confirmed by 
legislation: Seattle v. Forrest, 14 W., 423. 


$2172. Plate of Shore and Tide Lands. 

Said commission shall prepare plats showing all shore and tide lands 
surveyed and appraised by them in the respective counties, on which shall 
be marked the location of all such lands, extending the lines of United States 
survey over the same, and shall prepare and keep in a well bound book a 
record of their proceedings, including a list of said shore and tide lands 
and their appraisal of the same, which plat and book shall be in duplicate. 
[L. 95, p. 551, § 55; L. 97, p. 249, § 42. ] 


@ 2173. Plats, When Filed. 

When the said commission shall have discharged their duties as afore- 
said they shall deposit one copy of the plat and record as aforesaid with the 
county auditor in the respective counties, who shall file and safely keep the 
same in his office, and they shall deliver one copy of the plat and record 
to the commissioner of public lands. [L. 795, p. 551, § 56; L. ’97, p. 249, 


§ 43.] 


2 2174. Notice of Filing—Appeal From Appraisement. 
The harbor line commission shall, before delivering said plat and record 
to the commissioner of public lands, cause a notice to be inserted for a period 
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of four consecutive weeks in a newspaper of general circulation in the county 
wherein the lands are situate that said plat and record describing it is com- 
plete and subject to inspection at the office of the commission and will be 
filed on a certain day to be named in said notice. Any person claiming a 
preference right of purchase of any of said lands, and who fecls aggrieved 
at the appraisement fixed by the commission upon said Jand or any part 
thereof, may within sixty days after the filing of such plats and records by 
said commission (which shall be done on the day fixed in said notice) appeal 
from said appraisement to the superior court of the county in which said tide 
lands are situated. Said appeal shall be taken in the manner prescribed in 
section 6754, providing for appeals from justice courts. The prosecuting 
attorney of any county or city attorney wherein such lands are situated shall, 
at the request of the governor or of ten frecholders of the county wherein 
such lands are situated, appeal on behalf of the state from any appraisement 
as hereinbefore provided, which appeal shall be taken in the manner provided 
above. Notice of such appeal shall be served on the harbor line commission, 
whose duty it shall be to immediately notify all interested. The party other 
than the state or city appealing shall execute a bond to the opposite party 
with sufficient surety, to be approved by the state land commissioner, in the 
sum of two hundred dollars conditioned for the payment of the costs on 
appeal. [L. 95, p. 551, § 57; L. ’97, p. 249, § 44.] 


Notice of appeal to the superior court from of equalization and appeal notice thereof 
the decision of the state board of equaliza- mailed at Port Townsend on the eighth day 
tion on a contest between applicants for the after the decision was rendered and ad- 


purchase of tide lands must, under §§ 2170, 
2171, 1 Hill’s Code, be filed with said board 
within ten days after the rendition of the 
decision appealed from: Union Wharf Co. 
v. Katz, 8 W.. 389. 

If an appeal to the superior court has been 
taken from the decision of the state board 


dressed to the state board of equalization 
and appeal at Olympia, must be held as 
made within the ten days allowed by stat- 
ute, when there is nothing to controvert 
such fact except that the notice was marked 
as filed on the eleventh day: Union Wharf 
Co. v. Katz, 11 W., 407 


22175. Rights of Abutting Owners. 

The owner or owners of lands abutting or fronting upon tide or shore 
lands of the first class shall have the right for sixty days following the filing 
of the final appraisal of the tide and shore lands with the commissioner of 
public lands to apply for the purchase of all or any part of the tide or shore 
lands in front of the lands so owned: Provided, That if valuable improve- 
ments, and in actual use prior to March twenty-sixth, eighteen hundred and 
ninety, for commerce, trade, residence or business have been made upon said 
tide or shore lands by any person, association or corporation, the owner or 
owners of such improvements shall have the exclusive right to apply for the 
purchase of the land so approved for the period aforesaid: Provided, That 
the owners of such improvements shall have the right in all cases to purchase, 
in addition to the tide lands covered by such improvements, unoccupied and 
unimproved tide lands adjoining such improvements sufficient for the neces- 
sary and convenient use and enjoyment of such improvements, and the right 
of the owner of such improvements to purchase such adjoining, unoccupied 
and unimproved tide lands as may be requisite and necessary for the proper 
and convenient use of such improvements and business shall be prior and 
superior to that of the upland owner or others claiming under, by or through 
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such upland owner, except in cases where, prior to the passage of this act, 
a contract for the sale of such unimproved tide land has been actually made 
by the state land commissioner with such upland owner. The owner of such 
improvements shall make application to the state land commissioner for 
leave to purchase such additional and adjoining tide lands, and set forth in 
his application the business, purpose and use for which said additional land 
is wanted, and which said land shall be fully described by metes and bounds, 
and an accurate plat of the same shall be attached to the application; and 
shall also show the land as surveyed and platted by the state with referenge to 
the plat on file in the county where the tide land is situated. The commis- 
sioner of public lands shall advertise such application as required for applica- 
tions to purchase tide lands of the second class in this chapter, and after 
hearing the case of the applicant, the harbor line commission shall determine 
the applicant’s rights, but in no case shall such applicant be allowed more 
land than is necessary for the convenient and proper use of his improvements 
and business. All applications of such improvers for such additional tide 
land shall be filed with the commissioner of public lands on or before ninety 
days from the passage of this act. Such application shall be in writing and 
filed with the commissioner of public lands within the sixty days preference 
right given upland owners and improvers. If at the expjration of sixty days 
from and after the filing of final appraisal with the commissioner of public 
lands there being no conflicting applications filed the applicant shall be 
deemed to have the right of purchase. If at the expiration of said sixty days 
two or more applications shall have been filed for any tract, conflicting with 
each other, the harbor line commission shall forthwith order a hearing to 
determine the rights of the parties applying for said tract. They shall require 
each applicant, within a time stated, to submit under oath a full statement 
of the facts whereby he claims a preference right of purchase, and such state- 
ment shall be the only pleading required and will be deemed denied by all 
other applicants. In case any applicant shall fail within the time limited to 
file such statement he shall, unless good excuse be shown therefor, be deemed 
to have waived his right of purchase of the tract under his application. At 
the hearing, which may be upon oral or written testimony, the board shall 
determine who has the first right of purchase to the whole or any portion of 
the lot or tract involved, and such award shall be certified to the commissioner 
of public lands, who shall, unless an appeal be taken from the appraisal 
or finding to the superior court, proceed to sell and dispose of said lands 
in accordance with such finding. [Cf. L. ’95, p. 552, § 58, and p. 553, § 61; 
L. 797, p. 250, § 45. ] 


See infra § 2179 and notes. 

See notes to § 5 

The right of the riparian owner to future 
accretions to his land is not a vested right, 
as there can be no present vested right in 
that which may never have an existence: 
Eisenbach v. Hatfield, 2 W., 236. 

A riparian proprietor cannot maintain in- 
junction against the owners of valuable 
improvements in actual use for commerce, 
trade and business, made on tide lands in 
front of his premises prior to Mar. 26, '90, as 
by ws of '90, p. 45. § 11, the owners of 
such improvements are given the exclusive 


right of purchase of the land so improved 
for a period of sixty davs after their final 
appraisal by the state: Id 

The littoral proprietor of land bordering 
on tide waters cannot maintain an action 
in tne nature of ejectment against persons 
who take possession of, erect buildings cn 
and occupy the shore between high and low 
water mark, opposite his premises, when 
such part of the shore is within one mile of 
the corporate limits of the city, and the 
littoral proprietor has acquired no right to 
such tide land by lease from the state: 
Pierce v. Kennedy, 2 W., 324. 
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Although certain tide lands may be neces- 
sary for lumber yard and log booming pur- 
poses in connection with the sawmill busi- 
ness conducted on contiguous tide land, yet 
the use of such tide land by lessee of the 
sawmill will not constitute him an im- 
prover within the contemplation of the act 
of Mar. 26, ‘90, (§ 2172. 1 Hill’s Code): Mc- 
Kenzie v. Woodin, 9 W., 414. 

Under $§ 2172, 1 Hill’s Code, giving shore 
owners and improvers the preference right 
to purchase appraised tide lands for sixty 
days folowing the ‘‘filing of the final ap- 
praisal” thereof, the sixty days begins to 
run from the date the plat and record there- 
of by the local board of tide land appraisers 
is formally received by the state board of 
equalization, and directed by that body to 
be placed on file: Id. 


Section 2172, 1 Hill’s Code, relative to pref- 
erence rights to the purchase of tide lands, 
does not bind the state to offer for sale all 
portions of the tide lands upon which im- 
provements had theretofore been made: 
State v. Forrest, 12 W., 483; and the right 
of cities to extend streets over tide lands is 
not confined to those of the first class: 
State v. Forrest, supra; citing Allen v. For- 
rest, 8 W.. 700. 

An upland owner has, under the laws of 
this state. a preference right of purchasing 
the tide lands lying in front of his lands 
when such lands have not been occupied 
and improved by others prior to Mar. 26, 
90, and, by reason thereof, is entitled to 
an injunction against mere trespassers who 
are attempting to occupy or interfere in 
any way with his possession of such tide 
lands: West Coast Imp. Co. v. Windsor, 
8 W.. 490: Pierce v. Kenendy. 2 W.. 324; 
Morse v. O'Connell, 7 W., 117, distinguished. 


The holder of a sheriff's certificate of the 
sale of lands abutting on tide lands is not 
entitled to purchase or contest an applica- 
tion to purchase such tide land, when he 
does not acquire the legal title to the upland 
under the execution sale until after the 
time permitted for filing contest; and the 
fact that he holds the legal title at the time 
of the hearing of the contest does not 
strengthen his position: Hays v. Merchants 
Bank, 10 W., 573. 

The holder of a sheriff's certificate of sale 
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of land under execution is not such an own- 
er of the land as to be entitled to any rights 
under § 2172, 1 Hill’s Code, giving to owners 
of land abutting on tide land the preference 
right to purchase: 


The construction of two or three small 
shacks or buildings on tide lands, and their 
use as temporary residences and for storage 
of a small quantity of goods for a short 
time, does not constitute such improvements 
used for ‘‘commerce, trade or business” as is 
contemplated by the statute (§ 2172, 1 Hill's 
Code) giving preference rights of purchase 
to improvers: Barlow v. Gamwell, 12 W., 651. 

The action of the secretary of the state 
board of equalization and appeal in trans- 
mitting the record of the contest, attested 
by himself as secretary, to the superior 
court, although irregular and unwarranted, 
will not be treated as ground for reversal 
of the decision of the superior court, when 
there is no showing that the record is in- 
correct, in view of the fact that the same 
course has been followed in other cases, and 
not to uphold such action would result in 
overturning many tide land titles: Hays v. 
Merchants Bank, 10 W., 573 


Under § 2170, 1 Hill's Code, giving the su- 
perior court jurisdiction of appeals from the 
state board of equalization and appeal in 
tide land contests, and under § 4717 infra, 
the superior court can take cognizance of 
such appeals, although the law may fail to 
prescribe a method of procedure in such 
cases, and for this purpose the most suit- 
able procedure would seem to be in the 
nature of certiorari: Id. 


The legal title to uplands sold on execu- 
tion does not pass to the purchaser to such 
an extent as to entitle him, during the per- 
iod allowed for redemption, to make appli- 
cation for the purchase of tide lands under 
the statute giving the owner of uplands 
abutting upon tide lands a preference right 
of purchase: Hays v. Merchants’ Bank, 14 
W., 192; compare Hardy v. Herriott, 11 W., 
460; Knipe v. Austin, 13 W., 189. 

The fact that an applicant for the pur- 
chase of tide lands is not qualified to take 
and hold the lands, cannot be urged by one 
who is incompetent as a contestant: Hays 
v. Merchants Bank, 10 W., 573. 


@ 2176. Conveyance of Preference Right.. 


When the abutting upland owner has attempted to convey by deed to 
a bona fide purchaser any portion of the tide or shore lands in front of such 
uplands, or littoral rights therein, such right of purchase herein given to the 
upland owner shall be construed to belong to such purchaser, or to any per- 
son, association or corporation claiming by, through or under such purchaser, 
to the extent of the tract or right so conveyed. [L. 95, p. 552, § 59; L. 797, 


p. 252, $ 46.] 


22177. Unsold Lands, How Disposed of. 


Any tide or shore lands of the first class remaining unsold, and where 
there be no pending application for the purchase of same, shall be sold on 
the same terms and in the same manner as provided for the sale of school 
and granted lands: Provided, That none of such lands shall be sold for less 
than the appraised value heretofore fixed, or that may hereafter be fixed, on 
said lands; but when it is deemed advisable and for the best interest of 


the state, 


the appraisement and sale of school and granted lands. 


such lands may be reappraised in the same manner as provided for 


[L. 97, p. 252, $ 47.] 
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¢ 2178. Second Class, Price of. 

All tide and shore lands other than first class shall be sold at five dollars 
per lineal chain measured on the United States meander line bounding the 
inner shore limit of such tide or shore lands, and each applicant shall furnish 
a copy of the United States field notes, certified to by the surveyor general 
of the state of Washington, of said meander line, with his application, and 
shall deposit one-tenth of the purchase price with his said application. [L. 
97, p. 252, $ 48.] 


¢ 2179. Separated From Uplands, Price and Survey—Applications. 

Tide or shore lands of the second class which are separated from the 
upland by navigable waters, shall be sold at five dollars per acre; the appli- 
cant, at his own expense, shall survey and cause to be filed with his applica- 
tion a plat of the surveys of the land applied for. Such surveys shall be 
connected with, and the plat shall show, two or more connections with the 
United States survey of the upland. The applicant shall also file the field 
notes of the survey of said land with his application. The commissioner of 
public lands shall examine and attest said plat and field notes of survey, 
and if found incorrect or indefinite, he shall cause the same to be corrected 
or may reject the same and cause a new survey to be made. All applications 
for second class tide or shore lands shal] be made in writing to the commis- 
sioner of public lands, and shall be advertised for a period of five weeks in 
some newspaper of general circulation published in the county where such 
lands are situated. [Cf. L. 795, p. 556, §§ 65, 66, 67, 68; L. 797, p. 253, § 49.] 


See supra § 2175 and notes. 

See supra § 2134, improvements defined. 

The act of Mar. 26, '90, giving the improver 
of tide lands prior to that date a preference 
right of purchase does not constitute a con- 
tract between the state and an improver 
giving him any vested rights in such lands, 
but the rignt of purchase given him is mere- 
ly a privilege which he has a right to exer- 
cise only while the law remains in force; 
and in case such privilege has not been 
exercised, the state may, by a subsequent 
law, provide for the use and occupation of 
the tide lands for other purposes without 
its being an impairment of any obligation 
due to the prior improver thereon: Allen v. 
Forrest, 8 W., 700. 

Under the act of Mar. 26. '90, an improver 
of tide lands has no exclusive right to pur- 
chase, in addition to the tide land actually 
covered by his improvements at the date of 
the passuge of said act, such additional 
amount as may be necessary to the reason- 
able use and enjoyment of his improve- 
ments: Morse v. O'Connell, 7 W.. 117. 

An occupant of tide lands, although he 
may, under the provisions of the tide land 
act, possess a preference right of purchas- 
ing the same by virtue of improvements 
made thereon. cannot enjoin the occupation 
and use by another of tide lands lying in 
front of his improvements when access to 
navigable water is not thereby materially 
interfered with: Id. 

The tide land law, allowing improvers a 
preference right of purchase, is a concession 
by the state, which must be strictly con- 
strued, and the courts cannot extend the 
limits of such grant beyond the Jands actu- 
ally improved: Globe Mill Co. v. Bellingham 
Bay Imp. Co.. 10 W.. 458. 

The fact that certain tide lands afford a 
passage way over which logs may be floated 
from deep water to a sawmill. and thus are 
convenient to the operation of the mill, af- 


fords no right of purchase, especially i 
view of the fact that, under Art. XV., $ 3, 
of the Const., an adjoining municipal cor- 
poration has authority to extend its streets 
over such lands and cut them off from all 
connection with the mill: Id. 

The fact that a row of piles has been 
driven in tide lands from a mill to deep 
water, to be used for the purpose of tying 
up and securing booms of logs, does not con- 
stitute such an improvement as to give a 
preference right to purchase under the act 
of Mar. 26, '90: Id. 

Only such tide land as was actually im- 
proved for the purposes of business and 
commerce at the time of the passage of the 
act of Mar. 26, '90, is subject to the pre- 
ete right of purchase given by that 
act: ; 

A riparian owner cannot maintain Injunc- 
tion against improvers since the latter have 
the preference right of purchase for a lim- 
ited period: Eisenbach v. Hatfield, 2 W., 236. 

The determination of the commissioner of 
public lands that the plat of survey pre- 
sented with an application for the purchase 
of tide lands is incorrect and indefinite is a 
matter which cannot be reviewed by the 
courts: State v. Forrest, 13 W., 268; citing 
State v. Forrest, 8 W., 619. 

The statement, in an affidavit for man- 
damus to compel the commissioner of public 
lands to accept an application for the pur- 
chase of tide lands, that relator had pre- 
sented to the commissioner a duly certified 
plat of the survey of the lands and the field 
notes of sucn survey, is sufficient so far as 
the pleading is concerned, and for the pur- 
pose of putting respondent upon his dental, 
to show a substantial compliance with the 
provisions of the tide land act of 1895, re- 
quiring the relator to show that he had 
made a survey of the lands applied for and 
that his surveys connected with the United 
States surveys: State v. Forrest, 13 W., 268. 
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2 2180. Leased as Other Granted Lands. 

Tide and shore lands which have not been sold, and for which applica- 
tions to purchase have not been theretofore filed and are pending, may be 
leased in the same manner as provided for the lease of arid lands: Provided, 
That when application is made for the lease of tide or shore lands of the second 
class, adjacent to upland, the same shall be leased per lineal chain frontage 
and the United States field notes of the meander line shall accompany each 
application as required for the sale of such lands: And provided further, 
When such lands are separated from the upland by navigable waters, each 
application shall be accompanied by the plat and field notes of survey of such 
land applied for as required when making application for the purchase of 
such lands. [L. 797, p. 253, § 50. ] 


See supra § 2149, lease of arid lands. 


@ 2181. Sold as Other Granted Lands. 

All tide and shore lands, except as herein expressly provided, shall be 
sold upon the terms provided for the sale of school and granted lands, and 
within twenty days after the expiration of the sixty days limited in which 
to file applications for the purchase of tide or shore lands, the applicant shall 
pay to the commissioner of public lands one-tenth of the purchase price 
thereof, and thereupon the purchaser shall enter into a contract with the 
state as provided for the sale of school, granted and other lands of this chap- 
ter: Provided, That where an appeal is taken the purchaser shall in all cases 
have twenty days from the day on which the final judgment of the superior 
court is certified to and filed with the commissioner of public lands, in which 
to make said payment and enter into said contract: And provided further, 
That in case different persons make application to purchase a lot, tract or 
piece of tide or shore land within sixty days, and no appeal is taken from the 
determination of the commission as to which person has the first right of 
purchase, then the findings of the commission shall be final, and the success- 
ful applicant shall have thirty days from the time when served with notice 
of such findings, which notice shall be served by mailing a registered letter 
addressed to the party at his address, which shall be stated in the application 
to purchase. [Cf. L. 795, p. 561, § 81; L. 797, p. 253, § 51.] 


¢ 2182. Appeal—Procedure. 

Any person who is an applicant to purchase any tide or shore lands may 
appeal from any finding or decision of the said commission as to the prior 
right to purchase such tide or shore lands or any part thereof, which appeal 
shall be to the superior court of the county in which such tide or shore lands 
are situate. Such appeal shall be taken by the party desiring to appeal serv- 
ing upon the party in whose favor said decision and determination is made, 
and also upon all other parties who have appeared in the contest before said 
commission, or upon their attorneys, a notice in writing that he appeals from 
said decision and determination to the said superior court, which said notice 
of appeal must be served as aforesaid, and, together with the proof or admis- 
sion of service indorsed thereon or attached thereto, must be filed with the 
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said harbor line commission within thirty days from and after said decision 
and determination is filed in writing or entered in the records of said harbor 
line commission. At the time of filing such notice of appeal, or within five 
days thereafter, the party appealing shall also file with said commission a 
bond in the penal sum of two hundred dollars, payable to the adverse party, 
executed by the appellant and two or more sureties, who shall justify as bail 
upon arrest; which bond shall be conditioned that the party appealing shall 
pay all costs that may be awarded against him on the appeal or on the dis- 
missal thereof, and shall be approved by the chairman of said commission. 
Within thirty days after said notice of appeal and proof of service has been 
filed with said commission as aforesaid, said commission shall prepare and 
certify under the hand of its secretary and the seal of such commission, 
a true copy of all the pleadings and papers and record entries connected 
with said contest, except the evidence used in said contest before said com- 
mission, to the clerk of the superior court of the county to which said appeal 
has been taken. The hearing and trial of said appeal in said court shall 
take place de novo before the court without a jury, upon the pleadings so 
certified. The court or judge, for eause deemed satisfactory, may order 
the pleadings to be amended. The cause shall be tried and determined and 
judgment rendered in the same manner as if such cause had been commenced 
before said court, in accordance with the rules of law and evidence governing 
the trials of causes in said court, so far as the same are applicable. Should 
judgment be rendered against the party so appealing, the costs on appeal 
shall be taxed against him and the sureties on the appeal bond shall be 
included in the judgment, and execution may issue from said superior court 
for the collection thereof. Any party feeling himself aggrieved by the judg- 
ment of said court may appeal therefrom to the supreme court of the state 
in the same manner and within the same time as is now or may hereafter 
be provided by law for appealing from judgments in actions at law to such 
supreme court. Unless an appeal be taken within the time aforesaid from 
the judgment of said superior court, the clerk of said court shall certify 
under his hand and seal of such court, a true copy of such judgment to the 
vommissioner of public lands, which judgment shall thereupon have the 
same force and effect as if rendered by said commission. [Cf. L. ’95, p. 561, 
§ 82; L. 797, p. 254, § 52.] 


2 2183. Harbor Line Areas, How Utilized. 


The harbor line commission shall have the power to lease the right to 
build and maintain wharves, docks and other structures upon or within any 
harbor line area abutting upon tide or shore lands which have been sold, or 
which may hereafter be sold or leased as provided in this act, for a term 
not exceeding thirty years, upon such covenants and conditions as the com- 
mission shall prescribe. The said commission in any and all such leases, 
shall reserve to the state of Washington the right to regulate, either under 
rules of the commission or legislative enactment, or by both methods, the 
rates of wharfage, dockage and other tolls to be imposed by the lessee upon 
commerce for any of the purposes for which said leased area may be used, 
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and the right, as above mentioned, to prevent extortion, discrimination and 
exclusive privileges. Said commission shall require a bond with sufficient 
surety, to be approved by the commission, in such sum as may be prescribed 
by the commission, conditioned for the faithful performance by the lessee of 
all the terms and conditions of the lease under such rules and regulations 
as the commission may prescribe. The said commission shall have power 
at any time to summon sureties upon any bond and to examine into the 
sufficiency of the bond, and if found by the commission to be insuflicient, the 
commission shall require the lessee to file a new and sufficient bond within 
thirty days after receiving notice from the commission, under penalty of 
immediate forfeiture of the lease. The commission shall have power to 
annul or cancel any lease upon a breach of its conditions by the lessee. The 
state hereby reserves the right to cancel any and all leases upon payment to 
the lessee of the value of his improvements made on any leased area: Pro- 
vided, That this section shall not be held to apply to the cancellation of leases 
by the commission for fraud or breach of any covenants of the lease or 
failure to file and keep a good and sufficient bond with said commission; but 
in all such cases the improvements, if any, shall become the property of 
the state. Any lessee desiring to erect any wharf, dock or other structure 
upon any such leased area shall prepare and file with the said commission 
plans and specifications of such proposed improvement and showing its pro- 
posed location on the leased area, and no such wharf, dock or structure 
shall be constructed until such plans, specifications and location shall be 
approved by said commission. There shall not be any artificial filling in 
of such area or any deposit of rock, earth, ballast, refuse, garbage or other 
matter within such area, except as may be provided by law, or upon approval 
in writing by said commission. If the person, association or corporation 
having the preference right to lease any of the harbor line areas does not 
exercise such right within such time as may be prescribed by the commission 
and under its rules and regulations, then the said commission may, in its 
discretion, provide for the leasing of such harbor area to the highest and 
best bidder: Provided, That the commission may reject any and all bids, 
when in its judgment the sum bid is too low. The rent derived from such 
leases shall be paid into the state treasury under such regulations as the 
state commission may prescribe, and shall constitute a fund to be used as 
the legislature may direct: Provided, That after the expiration of one year, 
if the parties who have leased any of said areas do not commence to build 
wharves, docks or make such other improvements as provided in this act, 
the commission may cancel the lease and re-lease the same under the provi- 
sions of this chapter. [Cf. L. 95, p. 563, § 84; L. 97, p. 255, § 53.] 


2 2184. Abutting Holder’s Preference Right to Lease. 


In leasing harbor line areas the owner or lessee of the tide or shore 
lands abutting the portion of the harbor line area sought to be leased shall 
have a preference right to lease said areas under the conditions prescribed 
in the next preceding section. [L. 795, p. 565, § 85; L. 97, p. 257, § 54.] 
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22185. Power to Relocate Inner Harbor Lines. 


Whenever it appears that the inner line of any harbor areas heretofore 
located has been so established as to overlap or fall inside of the government 
meander line, or for any other good cause, said commission is empowered to 
relocate and re-establish said inner line so erroneously established and outside 
of said meander line, and said inner line so re-established and relocated may 
be sold as other tide lands of like class in accordance with the provisions of 
this chapter. And any owner of upland having improvements situated on 
the tide lands in front of and abutting on said upland, not being tide lands 
of the first class, shall have a preference right to purchase said tide lands at 
five dollars per lineal chain measured along the United States meander line 
until July one, eighteen hundred and ninety-seven, whether applications have 
been filed or contests exist therefor or not: Provided, That this act shall not 
apply to tide lands sold or conveyed by contracts or patents already issued. 
[Cf. L. 95, p. 565, 8 87 7, p. 257. $ 55.] 


Š See infra §§ 4067-4074, public ways to har- 


ors. 

See infra §§ 4075-4078, erection of wharves, 
and notes. 

Under § 5 of the act of Mar. 26, '90, (§ 2166, 
1 Hill’s Code) providing appraisement, sur- 
vey, etc., of tide lands ‘‘as lies within or in 
front of the corporate limits of any city, 
etc.,’’ a county board of appraisers cannot 
lawfully organize to survey and appraise 
tide lands of the third class before the har- 
bor lines of the county have been estab- 
lished: State v. Sharpstein, 4 W., 

The board of harbor line commissioners is 
authorized, under Art. XV., § 1, of the 
Const., to establish harbor lines in’ front of 
towns as well as cities, as it Is evident from 
the connection in which the word ‘‘cities’’ 


is used, that the framers of the constitution 
og State v. Harbor L. Comnmrrs., 

The board of harbor line commissioners 
has jurisdiction over the waters of Salmon 
bay, although the outlet to said bay be- 
comes almost dry at low tide: State v. Har- 
bor L. Commrs., 4 W., 

The writ of prohibition will not be granted 
for the purpose of preventing the harbor 
line commissioners from defining harbor 
ee Harbor Line Commrs. v. State, 2 W., 


The act (L. °95, p. 406) authorizing disestab- 
lishment of harbor lines in front of towns, 
is unconstitutional as being in conflict with 
Art. XV. of the Const.: Wilson v. State 
Land Commrs., 13 W., 6 


ARTICLE 5.—Poweks AND AUTHORITY OF BOARD. 


2186. Present Board Successor of Old. 


The state board of land commissioners shall, from the date of the as- 
sumption of its official duties, possess and exercise over all the lands and 
areas of the state all the authority, power and functions and perform the 
duties which the present board of state land commissioners now possess, and 
is hereby constituted its successor, and all the provisions of law applicable 
to said board, not inconsistent with the provisions of this chapter, are hereby 
made applicable to the board created by this chapter. [Cf. L. 795, p. 565, 
$ 89; L. ’97, p. 258, § 56.] 


g 2187. Power to Expend Improvement Fund. 


Said harbor line commission shall have full power and authority to 
expend the moneys appropriated under an act entitled “An act relating to 
the improvement of harbors and waterways of the state of Washington,” 
approved March tenth, eighteen hundred and ninety-one; and all powers 
vested by the act Jast mentioned in the harbor line commission therein men- 
tioned are hereby transferred in and devolved upon said harbor line commis- 
sion provided for in this chapter, hereby created, and said commission 1s 
hereby authorized to draw warrants upon the state treasurer against the har- 
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bor improvement fund of the proper city for the amounts of all expenditures 
made by them in the improvement of harbors in pursuance of said act last 
mentioned, or of any law in force for the time being, and are hereby vested 
with all powers and authority necessary to carry into effect the full intent 
and purpose of said act, and of all provisions of law relative to the improve- 
ment or leasing of harbor areas; and the necessary and actual expenses of 
the said commission or any of its members in discharge of such duties, 
whether for traveling expenses or for materials, or for clerical, expert or 
other assistance, shall be audited by the state auditor on properly authenti- 
cated vouchers, and paid by the state treasurer on the warrant of the said 
auditor out of said harbor improvement fund. [L. ’95, p. 566, § 90; L. 797, 
p. 258, § 57.] | 


3 2188. Board May Accept Lands by Gift, etc., on Behalf of State. 


The said board of state land commissioners is hereby empowered to 
accept, in the name of the state of Washington, by deed of sale or gift, or by 
operation of law, any or all lands of whatsoever nature, and said lands shall 
be inspected, appraised, managed, leased or sold in the same manner as is 
prescribed herein for granted lands, and the proceeds of the lease or sale 
of all such lands shall be converted into the general school fund in the manner 
prescribed by law, or shall be applied to such specific purpose as may be 
prescribed by any grantor or testator. This section shall apply especially 
to all lands that are or may be escheated to the state. [L. 95, p. 567, § 92; 
L. 797, p. 258, § 58.] 


See notes to § 312 supra. 


? 2189. Board Empowered to Issue Subpcenas, etc., and Compel Attendance. 


[In] all hearings pertaining to the public lands of the state of Washing- 
ton, or any part thereof, as provided by this chapter, the board of state land 
commissioners shall, in their discretion, have power to issue subpoenas and 
compel thereby the attendance of witnesses at such time and place as may 
be fixed by the board, to be stated in the subpoenas, and to conduct the 
examination thereof. Said subpoenas may be served by the sheriff of any 
county, or by any other officer authorized by law to serve process, or by any 
person over the age of twenty-one years, competent to be a witness, but who 
is not a party to the matter in which said subpoena is issued. Fach witness 
subpoenaed by the board as witness on behalf of the state shall be allowed 
the same fees and mileage as provided by law to be paid witnesses in courts 
of record in this state, said fees and mileage to be paid by warrants on the 
general fund. And any person duly served with a subpoena, as herein pro- 
vided, and who shall fail to obey the same, without legal excuse, such failure 
to obey shall be considered a contempt, and the board shall certify the facts 
thereof to the superior court of the county in which such witness may reside, 
and upon legal proof thereof such witness shall suffer the same penalties as 
are now provided in like cases in the courts in this state, as prescribed in 
section 6000: And it is further provided, That the certificate of the board 
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shall be considered by the court as prima facie evidence of the guilt of the 
party charged with contempt. [L. 95, p. 567, § 93; L. ’97, p. 259, § 59.] 


@ 2190. Commissioner Custodian of all Maps and Records. 

All maps, plats and field notes of surveys required to be made by this 
chapter shall, after approval by the state board or commissioner of public 
lands, be deposited and filed in the office of the commissioner of public lands, 
and all maps, plats and field notes now filed with the board of state land com- 
missioners shall be by them deposited with the commissioner of public lands, 
who shall keep a careful and complete record and index of all maps and 
plats in his possession in well bound books, which shall at all times be acces- 
sible to the public. [Cf. L. 795, p. 568, § 94; L. ’97, p. 260, § 60.] 


2 2191. Seal—Harbor Area Improvements Exempt From Taxation, When. 

All notices, orders, contracts, certificates, rules and regulations, or other 
documents or papers made and issued by or on behalf of the board of ap- 
praisers or commissions provided for in this chapter, or the commissioner of 
public lands, shall be authenticated by a seal whereon shall be the vignette 
of Washington, with the words “Seal of the commissioner of public lands, 
state of Washington:” Provided, Where improvements have been made on 
tide lands or lands under water in front of towns or cities, prior to the loca- 
tion of harbor lines in such towns or cities, by the state board of harbor 
line commissioners, and the reserved harbor area as located includes such 
improvements, no distraint or sale of such improvements for taxes shall be 
had until six months after said lands shall have been leased or offered for 
lease from or by such board, as shall be authorized by law to execute leases 
of tracts embraced within the reserved harbor area of the state: Provided, 
That this chapter shall not apply to any tract or tracts that said board shall 
decide not to lease or otherwise dispose of, and shall not affect or impair the 
lien for taxes on said improvements. [Cf. L. 795, p. 569, § 96; L. 797, p. 
260, § 61.] 


3 2192. Commissioner’s Fees. 
The commissioner of public lands, for services performed by him as 

such, may charge and collect the following fees:— 

1. For a copy of any document or paper on file in his office, fifteen cents 
per folio; 

2. For affixing a certificate and seal, one dollar; 

3. For each contract of sale or deed issued, if for one-quarter section or 
less, one dollar; 

4. For each copy of the plat of township, or any portion thereof, two 
dollars. 

All transcripts under the hand and seal of the commissioner, and other- 
wise duly authenticated, shall be received in evidence in any court of this 
state. [L. 95, p. 569, § 97; L. 97, p. 260, § 62. ] 


2 2193. Fee Book—Disposition of Fees. 
The commissioner of public lands shall keep a fee Book, in which must be 
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entered all fees received by him, with the date paid and the name of the 
person paying the same, and the nature of the services rendered for which 
the fee is charged, which book must be verified monthly by his affidavit en- 
tered therein; and all fees so collected by him shall be paid into the state 
treasury monthly, and the receipt of such treasurer taken, to be retained in 
the office of said commissioner of public lands as a voucher. [L. ’95, p. 569, 
§ 98; L. 797, p. 261, § 63.] 


¢ 2194. Bond of Commissioner. 

The commissioner of public lands shall enter into a good and sufficient 
bond, to be approved by the secretary of state, in the sum of ten thousand 
dollars, for the faithful discharge of the duties of said office. [L. 790, p. 
252, § 6.] 


? 2195. Trespasses—Duty of Board as to. 

Said board of land commissioners be and it is hereby directed and em- 
powered to investigate all trespasses on and damage to state lands, and prose- 
cute the same under the law; that said board shall also appear before the 
United States land offices in all cases involving the validity of the selections 
of any of the state’s granted or schoo] lands, and shall be authorized and 
empowered to summon witnesses and pay necessary witness fees and clerical 
hire in such contested cases. [L. 795, p. 569, § 99; L. ’97, p. 261, § 64.] 


See supra § 2168. . 


2 2196. Duties of Attorney General. 

In all cases of contest or appeal arising under the provisions of this 
chapter, and to which the state may be a party, it shall be the duty of the 
attorney general to appear for and represent the interests of the state when 
directed so to do by the board of appraisers, harbor line commission, arid 
land commission or commissioner of public lands. [Cf. L. ’95, p. 570, § 100; 
L. 797, p. 261, $ 65.] 


22197. Removing Valuable Material, Penalty. 

Any person, firm, corporation or association cutting or removing, or 
causing to be cut or removed, any timber growing or being upon any state, 
school or granted lands, or manufacturing the same into logs, bolts, shingles, 
lumber or other articles for domestic use or commerce, shall be liable to the 
state of Washington in treble the value of the timber or other articles so 
cut or removed, to be recovered in a civil action; and, moreover, shall forfeit 
al] interest in and to the article into which said timber is manufactured. [L. 
95, p. 570, § 101; L. 797, p. 261, § 66.] 

Compare § 2168 supra. 


3 2198. Board’s Power of Review. 

The board of appraisers or commissions, or commissioner of public lands, 
shall have the right to review and to reconsider any of its official acts relating 
to lands of the state until such time as a lease or contract for purchase of any 
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of said lands shall have been made, executed and signed by the commissioner 
of public lands or by the board itself. [L. 95, p. 570, § 102; L. 797, p. 261, 


§ 67.] 


@ 2199. Vested Rights Confirmed, When. 

This chapter shall not be construed to affect any vested right in any of 
the public lands as herein defined of any person, firm or corporation acquired. 
under existing laws, or any preference right of purchase or finding by the 
board of state land commissioners under existing laws, or cases now pending 
before said board or in the courts, but the same are hereby confirmed, subject 
only to such rules and regulations for the government of said rights as may 
be hereafter defined by the board of state land commissioners. [Cf. L. 795, 
p. 570, § 103; L. 797, p. 262, § 68.] 


% 2200. Investment of School Funds. 


Whenever there shall be in the state school fund applicable to invest- 
ment the sum of five thousand dollars or more, the board of state land com- 
missioners may invest the same in national, state, municipal or other county 
bonds, at par, of the United States, this state, or of the counties or school 
districts, bearing not less than five per cent interest per annum, or in war- 
rants drawn upon the state of Washington. Upon such investment being 
made, the bonds or warrants purchased shall be deposited with the state treas- 
urer, and thereupon the duties and powers of the board of state land commis- 
sioners, as to their duties to such funds or securities, shall cease, and the 
state auditor is hereby authorized to draw his warrant on said school fund 
for the amounts so purchased. [L. 793, p. 407, § 25; L. ’95, p. 547, § 44; L. 
97, p. 262, § 69.] 


See infra § 2379, sources of school revenues. eys in such fund may be invested In school 

Under the provisions of Art. XVI., § 5, of district bonds, as school districts are munic- 
the Const., authorizing the investment of ipal corporations within the purview of our 
the permanent school fund “in national, state constitution: State v. Grimes, 7 W., 270. 
state, county or municipal bonds,” the mon- 


2 2202. Investment Tide Land Funds in General Fund Warrants. 

The state treasurer be and he is hereby directed to invest all moneys now 
in his hands, or which shall come into his hands prior to the first day of 
January, eighteen hundred and ninety-nine, belonging to the tide land fund, 
in the general fund warrants of the state to be issued hereafter, at the face 
or par value thereof, without regard to interest due thereon. [L. 797, p. 


3, § 1.] 


2 2203. Sales and Deeds of Street Extensions to be Canceled. 

Whereas, the board of state land commissioners has heretofore received 
and considered applications for, and has issued contracts or deeds purporting 
to convey to private persons or corporations certain lots platted on the tide 
land areas within the harbors of cities of the first class, which said lots are 
in reality legally established projections or extensions of public streets within 
the corporate limits and along or across the harbor areas of such cities, which 
said projections and extensions were duly made by said cities in pursuance of 
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the act of March twenty-fourth, eighteen hundred and ninety, relating to the 
charters of cities of twenty thousand inhabitants and upwards, therefore, the 
board of state land commissioners is hereby instructed to cancel all deeds or 
contracts, and to reject all applications covering any such street extensions 
or projections which are not duly vacated, refunding all moneys paid thereon, 
and no sale or grant of any land included within the limits of any such street 
shall hereafter be made unless and until the same shall be duly vacated or 
disestablished by the authorities of such city. The state auditor is hereby 
authorized to draw such warrants upon the tide lands fund as are necessary 
to carry out the provisions hereof. [L. 97, p. 30, § 1.] 


2? 2204. Successor of State Board Shall Act. 

The powers hereby conferred and duties imposed upon the board of 
state land commissioners shall be possessed and exercised by any other board 
or officer who may hereafter succeed to the jurisdiction and powers, in 
respect to tide lands, now possessed by the state board of land commissioners. 
[L. 797, p. 31, § 2.] 


ARTICLE 6.—Retatina TO SEATTLE Tipe Lanps. 


2 2206. Plat to be Corrected and Revised. 

The board of state land commissioners be and is hereby authorized and 
instructed to correct and revise the plat of Seattle tide lands as heretofore 
surveyed and platted by the board of appraisers of tide and shore land for 
King county, Washington, in the following manner, to wit: By substituting 
for sheets numbered twenty-four and twenty-five of volume one, and sheets 
numbered twenty-six, twenty-seven and twenty-cight of volume two of said 
plat of Seattle tide lands, the supplemental sheets of similar numbers sub- 
mitted by the city council of the city of Seattle, and presented in duplicate to 
this legislature for action thereon; and the board of state land commissioners 
is hereby authorized and instructed to deposit one copy of each of said sup- 
plemental sheets with the county auditor of King county, and one copy 
thereof with the commissioner of public lands, for substitution in the records 
of said offices in lieu of the original sheets deposited as part of the plat and 
record of the work of the local board of tide land appraisers: Provided, That 
such correction and revision shall be of no force or effect as against any rights 
or titles heretofore lawfully granted by the state in conformity with the 
original platting, except in pursuance of mutual agreements or payment of 
just compensation after due process of law, as hereinafter set forth and pro- 
vided. [L. 797, p. 32, § 1.] 


@ 2207. Appraisement of Land Affected by Revision. 

The board of state land commissioners be and is hereby authorized and 
instructed, within sixty davs after the going into effect of this act, to make 
an appraisement of all the lots, tracts or parcels of tide lands affected by the 
correction and revision authorized in section 2206 hereof, using for such ap- 
praisement the same basis of valuation upon which the lots indicated by the 
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original platting were appraised, applying same as near as may be, with due 
regard to location and proportionate areas; such appraisement to be made 
and be subject in all other respects to the law now in force governing the ap- 
praisement of tide lands of the first class, and copies of the record thereof 
shall be made in duplicate, and one copy filed with the county auditor of 
King county and one copy with the commissioner of public lands. [L. ’97, 


2 2208. Readjustment. 

The board of state land commissioners be and is hereby authorized and 
insrtucted to secure, by mutual agreements, where possible, a readjustment 
of all rights and title heretofore granted in accordance with the original 
platting, where the same are in conflict with the plat as by this act corrected 
and revised, so that such rights and titles shall conform with the said plat as 
so corrected and revised; and in furtherance of such readjustment by mutual 
agreements, the said board is hereby authorized and instructed to receive, 
on behalf of the state, any surrender, release or conveyance of any such exist- 
ing right or title, making due compensation therefor, in pursuance of such 
mutual agreement, from the fund received from the sale of tide lands, and 
to enter into new contracts or deeds, on behalf of the state, with all persons 
or corporations so surrendering, releasing or conveying any existing rights for 
such lots, tracts or parcels of the tide lands as, in the judgment of the said 
board, such persons or corporations are justly entitled to purchase, in con- 
formity with the revised and corrected platting; all such new contracts or 
deeds to be issued only upon payments made as provided by law, in accordance 
with the appraisement made in pursuance of section 2207. And in cases 
where a mutual agreement for such readjustment cannot be effected, then 
the board of state land commissioners is hereby authorized and instructed, 
on behalf of the state of Washington, to secure a vacation and surrender of 
any such existing rights and titles in conflict with the revised platting by 
due process of law, paying therefor the just value of the same as determined 
by law, from the tide lands fund, and making new contracts or deeds, as 
hereinbefore set forth, in cases where readjustment is made by mutual agree- 
ment. The state auditor is hereby authorized to draw such warrants upon 
the tide lands fund as are necessary to carry out the provisions hereof. [L. 
97, p. 33, § 3.] 


2 2209. Future Disposition of Tide Lands. 

That the board of state land commissioners be and is hereby authorized 
and instructed hereafter to dispose of unsold tide lands within the limits of 
the portion of Seattle tide lands included in the sheets of the plat referred 
to in section 2206, only with reference to, and in conformity with, the supple- 
mental sheets of said plat by said section ordered to be substituted for the 
original platting. [L. 797, p. 34, § 4.] 


2 2210. Power of Board to be Exercised by Successors. 
The powers hereby conferred and duties imposed upon the board of 
state land commissioners shall be possessed and exercised by any other board 
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or officer who may hereafter succeed to the jurisdiction and powers in respect 
to tide lands now possessed by the board of state land commissioners. [L. ’97, 


p. 34, § 5.] 


CHAPTER VI. 
OF LEASING MINERAL LANDS. 


2.2212. Empowering Commissioner to Lease. 

The commissioner of public lands of the state of Washington is hereby 
authorized to execute leases and contracts for the mining of gold, silver, cop- 
per, lead, cinnabar or other valuable minerals except coal, from any land now 
belonging to the state or from any lands to which the state may hereafter 
acquire title, subject -to the conditions hereinafter provided. [L. ’97, p. 
293, § 1.] - 


See supra § 2149 et seq., leasing of school and granted lands, 


¢ 2213. Limitations. 

Any citizen of the United States finding precious minerals upon any . 
lands belonging to the state of Washington may apply to the commissioner of 
public lands for a lease of any amount of land not to exceed the amount of 
land allowed by the United States mining laws for locating and recording 
mining claims, and same dimensions. [L. ’97, p. 293, § 2.] 

@ 2214. Manner of Locating. 

The manner of locating a mineral claim upon state land shall be similar 
to the state law regulating locating mineral claims on government land: Pro- 
vided, That any citizens that have found minerals on state lands previous to 
the passage of this act and have posted up notice setting forth the dimensions 
according to the mining law of the United States and the state of Washing- 
ton, shall have prior right to lease the same, and shall have ninety days after 
the passage of this act to make application to the commissioner of public 
lands for a lease. [L. 797, p. 293, § 3.] 


@ 2215. Necessary Timber Privileges. 

The lessee may cut and use the timber found upon said premises for 
fuel and construction of buildings, required in the operation of any mine or 
mines on the premises; also the timber necessary for drains, tramways and 
supports for such mine or mines, and for no other purpose. [L. ’97, p. 
293, § 4.] - 


3 2216. License Fee—Development. 

3efore any lease shall be granted the applicant shall pay to the state 
treasurer the sum of five dollars. The holder of a mineral lease, secured, as 
above, shall have two years to develop said mine or mines: Provided, That 
no more than five tons of ore shall be removed therefrom, for assaying or 


566 


Cuar. VII.) OF OYSTER LANDS. [22 2217-2219 


testing purposes, until a contract as hereinafter provided shall have been exe- 
cuted. [L. 97, p. 293, § 5.] 


¢ 2217. Providing for Contracts. 

At any time prior to the expiration of said lease the lease holder, or any 
assignee thereof, shall have the right to obtain from the said commissioner of 
public lands a contract which shall bind the state of Washington, as the party 
of the first part, and the person, persons, or corporation to whom said contract 
shall issue, as the party of the second part, in a mutual observance of the 
obligations and conditions as specified therein. [L. ’97, p. 294, § 6.] 


3 2218. Terms for Leasing. 

The terms and conditions on which the same may be mined shall be 
agreed upon by the commissioner of public lands and the lessee: Provided, 
That the royalty or tax to be paid by the lessee shall be graduated. Al claims 
or mines that do not yield a net income of more than two thousand dollars 
shall pay a tax of ten dollars per year; over two thousand dollars and not 
to exceed ten thousand dollars, shall pay fifty dollars; from ten thousand 
dollars to one hundred thousand dollars, five per cent; all above one hundred 
thousand dollars, ten per cent. Where the lessee commits fraud the penalty 
shall be the forfeit of the mine or mines, and all property pertaining thereto. 
[L. 797%, p. 294, § 7.] 


-CHAPTER VII. 
OF OYSTER LANDS. 
ARTICLE 1.—Naturau Oyster BEDS. 


@ 2219. Board of Oyster Land Commissioners. 

It shall be the duty of the governor to appoint, upon petition of the 
county commissioners of any county, a board to be known as the “board of 
oyster land commissioners.” Said board shall consist of three persons, who 
shall be residents of the county in which they serve. They shall also have 
been engaged in the cultivation of oysters for at least five years, and shall be, 
during their terms of office, so engaged. If a member of the board shall at 
any time cease to fulfill the foregoing conditions of eligibility, the governor 
shall, on determination of the fact, declare the place vacant and fill the same 
by appointment. The official term of one member shall expire the first day 
of January succeeding his appointment; the official term of another shall 
expire the first day of the second January following his appointment; the 
official term of the third member shall expire the first day of the third Janu- 
ary following his appointment. Their successors shall be appointed for terms 
of three years each. The board first appointed shall enter at once on its 
duties, and the governor, in appointing the members thereof, shall specify 
the length of time for which the several members are appointed. The board 
shall elect its own chairman and other officers. [Ju. 797, p. 298, § 1.] 
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See supra § 2133, classification of. 

See infra § 2235 et seq., acquisition of oys- 
ter lands. 

See infra § 3362 et seq., oyster beds, propa- 
gation, etc. 

The following sections being the act of 
Mar. 9, ‘91, (L. ’91, p. 366; 1 Hill’s Code, 
§§ 2177-2179) are inserted here, as it is doubt- 
ful as to whether they are still in force: 

Sec. 2177. The tide and shore lands belong- 
ing to the state of Washington, not within 
two miles of any [inJcorporated city or 
town, covered by natural oyster-beds, or so 
much shore and tide land as is necessary 
for the preservation and growth of any nat- 
ural oyster-bed, is hereby withdrawn and 
reserved from sale or lease for the purpose 
of establishing a natural oyster-bed reserve. 

Sec. 2178. The board of appraisers of tide 
and shore lands appointed and acting under 
and by virtue of an act entitled ‘‘An act for 
the appraising and disposing of the tide and 
shore lands belonging to the state of Wash- 
ington,” approved March twenty-sixth, 
elghteen hundred and ninety, shail when 
this act takes effect, investigate and deter- 
mine the shore and tide lands within their 
county covered by a natural oyster-bed, as 
well as such parts of tide and shore lands 
within the said county not covered by a 
natural oyster-bed, but which is necessary 
for the preservation and growth of any nat- 
ural oyster-bed. And such board of apprais- 
ers shall cause to be made a plat of such 
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natural oyster-beds, and of such tide and 
shore lands which they deem necessary, 
and reserve for the preservation and growth 
of such natural oyster-beds; and such plat 
shall be marked and noted upon the tide and 
shore land plats of such county, and there- 
after shall be known as ‘‘natural oyster- 
beds reserved,” and the same shall not be 
offered for sale or lease, nor sold or leased. 

Sec. 2179. The decision of the board of ap- 
praisers hereinbefore mentioned shall be 
open to appeal and review in making the 
reservations provided for in the foregoing 
sections. This acticle shall be open to all 
appeals and supervisions provided now by 
law under the act entitled ‘‘An act for the 
appraising and disposing of the tide and 
shore lands belonging to the state of Wash- 
ington,” approved March twenty-sixth, 
eighteen hundred and ninety, and as may 
hereafter be provided by law either amend- 
atory to said last-named act or in addition 
thereto. 

The foregoing sections, directing the res- 
ervation of natural oyster-beds, do not re- 
quire a suspension of sales of tide lands 
until the oyster reserves have been detined 
and plats filed; and where the county ap- 
praisers have neglected to note on the tide 
land map that certain land is an oyster 
reserve, the commissioner of public lands is 
warranted in presuming that such land Is 
subject to sale: State v. Forrest, 8 W., 610. 


In case of application to purchase oyster lands, the state commissioner of 


public lands shall, at the time of publication of notice of application to pur- 
chase, require the county board of oyster land commissioners to immediately 
inspect the land applied for and report to the commissioner of public lands 
their findings as to the following facts:— 

First: Whether the land or any portion thereof is a natural oyster bed; 

Second: Whether it be necessary in order to secure adequate protection to 
any natural oyster bed, to retain in the public domain the land the application 
for the purchase of which has been made, or any portion thereof; 

Third: Whether the land or any portion thereof, having been a natural 
oyster bed within ten years past, may reasonably be expected to again become 
such within ten years in the future. [L. ’97, p. 299, § 2.] 


2 2221. Hearing to Determine Character of Beds, etc. 


In case one or more of the above three questions be answered affirma- 
tively, the commissioner of public lands shall investigate the matter at a 
public hearing in the county where the lands in question are situated. The 
commissioner of public lands shall publish notice of such hearing in some 
paper of general circulation in the county, at the expense of the applicant, 
not less than one week nor more than four weeks before the date of hearing. 
Unless at such hearing it be conclusively shown to the commissioner of public 
lands that in the matters at issue the county oyster land commissioners were 
in error, they shall refuse to sell such lands or such portion thereof as may be 
determined by the foregoing restrictions. Application for the purchase of 
lands thus withheld from sale may not be made again within six years, except 
that the person last making application may repeat the application during 
the three months next preceding the expiration of the six years. [L. ’97, p. 
299, § 3.] 
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? 2222. Mileage of Commissioners. 

For performing the duties prescribed in section 2220 the members of 
the board of oyster land commissioners shall receive no compensation except 
a mileage of ten cents per mile, each way to and from between their residences 
and the lands inspected, said mileage to be paid by the intending purchaser. 
[L. 797, p. 300, § 4.] 


¢ 2223. Descriptions, Sufficiency of. 

All applications for the purchase of oyster lands shall, in addition to the 
surveyor’s description by metes and bounds, make description in such terms 
of local geography as shall suffice to convey a knowledge of its location with 


reasonable accuracy to persons acquainted in the vicinity. [L.’ ’97, p. 
300, § 5.] 


? 2224. Platting Beds. 

It shall be the duty of the commissioner of public lands, upon the advice 
of the county oyster land commission and in his discretion, to cause to be 
surveyed and platted any natural beds of oysters, together with such adjacent 
lands as may be necessary to the protection and continuance of said natural 
oyster beds. One copy of the plat shall be filed with the records of the com- 
missioner of public lands, and one in the office of the auditor of the county in 
which the lands are situated. [L. 797, p. 300, § 6.] 


l 2225. Reservation of Natural Oyster Beds. 

On completion of the survey provided for in the last foregoing section, 
the commissioner of public lands shall declare such lands to constitute a 
natural oyster bed reserve, and to be thereby perpetually reserved from sale, 
lease or conveyance by the state to any other party. [L. ’97, p. 300, § 7.] 


@ 2226. Natural Oyster Bed Defined—Construction of Article. 

The term “natural oyster bed” shall in the foregoing parts of this article 
be construed as meaning a natural bed upon which are natural oysters in 
sufficient quantities to be of practical value as a source of oyster supply. 
Neither in the foregoing parts of this article nor elsewhere shall it be material 
to the definition of the term “natural bed of oysters” that the bed must have 
been planted originally by the unaided processes of nature, but it shall be 
equally considered a natural bed if originally seeded with oysters or shells 
by human industry while the land was in the public domain and not used for 
private purposes, or having been used for private purposes, was later aban- 
doned. The creation of any “natural oyster bed reserve” shall not be con- 
strued to declare that lands in the vicinity but not included in the reserve, 
are not natural oyster beds, and persons purchasing oyster lands or tide lands 
shall be required, as in other cases, to show that the lands which are applied 
for do not contain any natural oyster bed or otherwise violate the condition 
of sale by the state. No part of this article shall be construed to remove any 
heretofore existing restrictions of the sale of oyster lands or tide lands. 
Laws restricting and regulating the taking of oysters from natural beds shall 
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apply equally to beds within and without the natural oyster bed reserve. [L. 
797, p. 301, §§ 8, 9.] 


@ 2227. Duty of Board to Prosecute. 

It shall be the duty of the board of oyster land commissioners to discover 
and prosecute any violation of the laws of the state protecting and regulating 
the oyster industry, and they are hereby constituted police officers of the 
state with full power to make arrests for any such violation. [L. 97, p. 301, 


§ 11.] 


2 2228. Licenses. 


The board shall issue, to persons not otherwise prohibited by the laws of 
the state, license to take oysters from the natural beds. It shall be unlawful 
for any person not in possession of such license to gather or remove oysters 
from the natural beds, either for himself or on account of another, in the 
county over which the board has jurisdiction; and upon conviction therefor 
he shall be fined in any sum not less than twenty nor more than one hundred 
dollars. The board shall require of each applicant for license, as provided 
in this section, a fee of two dollars, which shall be full compensation for 
their services in all respects except in mileage when examining lands as 
hereinbefore provided. Fach applicant shall take oath to observe all the 
laws of the state protecting and regulating the oyster industry, and the 
members of the board are hereby authorized to administer such oath. No 
license shall be required of minors under eighteen when working with their 
parents. Al licenses shall expire the fifteenth day of February of each year. 
[L. 97, p. 301-2, $$ 12, 13.] 


@ 2229. Additional Requirements. 


In addition to the license the board may, in their discretion, require of 
all licensees an equal amount of labor, not to exceed three days each, to be 
applied, under the direction of the board, to the removal of starfish and other 
pests from the natural beds, or otherwise increasing the productiveness of the 
beds. This work shall not be required to be done during the season when 
it is lawful to take oysters from the natural beds, except at the pleasure of the 
licensee. The board may revoke the license of any licensee failing to perform 
the required work within thirty days of the time of his notification, and may 
withhold future license till the work is done. [L. 797, p. 302, § 14.] 


@ 2230. Reservation of Beds. 


When it shall appear that any natural oyster bed has become so depleted 
as to greatly impair its utility as a source of supply, or that any other natural 
oyster ground which is a source of small supply may, through a period of 
disuse, become a source of large supply, the fish commissioner may reserve 
it from public use for a term of years, not to exceed four, by causing to be 
posted in a conspicuous place at each of the three postoffices nearest said 
lands a plainly printed notice of such act of reservation, such notice stating 
the time during which and the limits within which such reservation is in 
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force. The description of the limits of such reservation need not be by sur- 
veyed metes and bounds, but may be by such local terms of description as 
shall be sufficient to secure general knowledge of the same by persons ac- 
quainted in the locality. In addition to the posted notice of reservation, 
the fish commissioner shall, when practicable, publish the same in a news- 
paper published in the county. [L. ’97, p. 302, § 15.] 


3% 2281. Board to Act With Fish Commissioner. 

The county oyster land commissioners shall constitute an advisory board 
to the fish commissioner in the exercise of the powers granted in the last 
preceding section. Also, the fish commissioner may delegate such powers to 
the board, within prescribed times and limits, in which case and within which 
limits the board shall have full executive powers for making such reserva- 
tions. Such powers shall vest de facto in the board in case of vacancy in 
the office of fish commissioner for more than thirty days and until such 
vacancy be filled, but in such case reservation may not be made to be in force 
longer than one year contrary to the discretion of the succeeding fish commis- 
sioner. In the event of the abolishing of the office of fish commissioner, 
such powers shall vest in the persons provided by law to succeed to his powers; 
and if no such provision be made, such power shall vest wholly in the county 
board. [L. ’97, p. 303, § 16.] 


2 2232. Replenishing Natural Beds. 

The county board may direct the manner and place of returning young 
oysters to the natural beds as heretofore provided in the laws of the state. 
_ Such direction shall in all cases, within reasonable bounds, be observed, and 
for non-observance thereof the same penalties shall attach as for not return- 
ing the oysters to natural beds or planting on private beds. [L. ’97, p. 303, 
§ 17.] 


3 2233. Meetings—Records—Removal. 

The county board shall hold meetings the first Tuesdays in October and 
February, and at such other times as the chairman may direct. He shall 
notify other members of the board of special meetings. The county board 
shall keep a plain record of all their transactions, which shall be subject to 
public inspection at all reasonable times. For neglect of duty or abuse of 
trust and authority the governor may remove any member of the county 
board. [L. 797, p. 303, $$ 18, 19, 20.] 


§ 2234. Restrictions, Extent of. 


The restrictions which the county board is by this article empowered to 
place on the sale of oyster lands shall obtain whether the control and sale 
of such lands remain with the state commissioner of public lands or shall be 

elsewhere vested. [L. 97, p. 304, § 21.] 


ARTICLE 2.— ACQUISITION OF OYSTER LANDS. 


@ 2235. Acquisition of Lands for Planting—Survey, etc. 
It shall be lawful for any person who is entitled to purchase tide lands 
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pursuant to the act of March twenty-sixth, eighteen hundred and ninety, 
as being an occupant of land planted with oysters, to survey or cause to be 
surveyed at his own expense, the land that pursuant to said act he is entitled 
to purchase, not exceeding one hundred acres in area: Provided, That the 
party making application to purchase under the provisions of this article shall 
accompany such application with a certificate under oath to the effect that 
lands purchased under the provisions of this article shall be used for oyster 
planting purposes only. Survey and description in duplicate of such tract 
shall be subject to the direction, oversight and approval of the board of state 
land commissioners, and one description of said tract as surveyed shall be 
filed with and be recorded by the county auditor of the county in which said 
tide lands are situated, in a book kept by him for such especial purpose, and 
a duplicate description in the office of the commissioner of public lands. [L. 
95, p. 36, $$ 1, 2.] 


See notes to § 2219, natural oyster reserve. 

An applicant for the purchase of tide 
lands, which he or his assigns had improved 
as an artificial oyster bed prior to the act 
of Mar. 26, '90, giving a right of purchase, 
must prove to the satisfaction of the com- 
missioner of public lands that such land was 
not a natural oyster bed at time of entry 


The state board of land commissioners has 
no jurisdiction to pass upon the right of an 
applicant for the purchase of tide land 
which he claims to have improved as an 
artificial oyster bed, when the hearing is not 
based upon a contest nor upon an appeal, 
but is founded upon a protest of citizens, 
setting up that the lands are natural oyster 


thereon: State v. Forrest, 8 W., 610. beds: State v. Forrest, 8 W., 610, supra. 


g 2236. Lines of Survey—Price Per Acre. 


The survey of such lands, as provided in the foregoing sections of this 
article, may not be required to follow the lines of United States government 
survey, but may follow the direction of the oyster beds actually occupied by 
the party proposing to purchase the same; the persons entitled to purchase 
such oyster beds under the provisions of this article may purchase the same 
at the rate of one dollar and twenty-five cents per acre, one-fourth of which 
price shall be paid at time of making such purchase, and the remaining three- 
fourths in three equal annual payments, each of which sums shall draw 
interest at the rate of eight per cent per annum, the unpaid portion remaining 
as a lien upon said land until all payments shall be made in full, and the 
purehaser shall thereupon be entitled to a deed to the same; said deed shall 
be executed by the governor, attested by the seeretary of state with the seal of 
the state thereunto attached, which deed shall contain the conditions of de- 
feasance in this article provided. [L. 95, p. 36, § 3.] 


3 2237. Prior Right—Application to Purchase. 

Any person having the right to purchase such tide lands as provided by 
this article, and being an actual occupant of the same, shall have the prior 
richt to purchase for a period of six months from and after the passage of this 
zet and its being signed and approved by the governor. Upon the filing of 
a description of the survey of such land, as provided for by the foregoing 
sections of this article, the person or persons having occupied or desiring to 
occupy such lands as described in section 2235, may file with the commissioner 
of public lands an application to purchase said lands, together with a deserip- 
tion of the lands applied for, by metes and bounds, and upon the receipt 
of the same the commissioner of public lands shall, at the expense of the 
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applicant, publish, or cause to be published, for three successive weeks in 
any newspaper of general ‘circulation printed and published in the county 
where such lands are situated, a notice of such application to purchase, giving 
therein a description of lands applied for. During the next thirty days 
following the last publication of said notice, any person claiming a prior 
right to purchase such tide lands may file with the commissioner of public 
lands a contest for the purpose of establishing a prior right to purchase, or, 
upon petition of ten citizens who shall be residents of the county wherein such 
lands are situated, a contest may be filed as hereinbefore provided, and such 
contest shall be upon the right of applicant to purchase, as provided in the 
foregoing sections of this article. lf the party making contest shall fail to 
establish a prior right to purchase, said party shall be liable for the costs 
resulting direct from such contest, except private attorney fees, and the sum 
of such costs shal] be paid by such contestant into the state treasury depart- 
ment, and, upon such payment being made, shal] be entitled to a receipt 
for the same. [L. 95, p. 37, §§ 4, 5.] 


4 2238. Construction. 

This article shall in no manner apply to the provisions of the act of 
March twenty-sixth, eighteen hundred and ninety, providing for the appraisal 
and disposition of tide and shore lands in the state of Washington except 
as far as it relates to lands actually used or to be used for the purpose of 
oyster planting. [L. 795, p. 38, § 6. ] 


@ 2239. Right to Purchase. 

Any person desiring to purchase tide lands for the purposes of oyster 
planting may purchase tide lands of the third class not included in any natural 
oyster beds or any reserve pursuant to the provisions of this article, in subor- 
dination to any pre-emption right confirmed by said act of March twenty- 
sixth, eighteen hundred and ninety. Nothing in this article shall be con- 
strued so as to effect. [affect] the preference rights of shore or upland owners, 
or improvers, as conferred by the provisions of said act or other provisions of 
law. [L. 795, p. 38, § 7.] 


@ 2240. Persons—Authorized to Purchase—Abandonment. 

No person shall be entitled, directly or indirectly, to the privileges of this 
article who is not an actual resident and citizen of the United States and 
state of Washington, and no person not a citizen of the state of Washington 
shall be competent to acquire deeds to any lands sold by the state under 
the provisions of this article: Provided, That any citizen of the United 
States and not a citizen of the state of Washington, or any corporation organ- 
ized under the laws of any other state other than the state of Washington 
that has planted and cultivated and planted in oysters any tract or tracts or 
parcels of such lands for the period of five years next preceding January first, 
eighteen hundred and ninety-five, shall have the exclusive right to purchase 
such tract or tracts or parcels of land so planted and cultivated as aforesaid, 
but not exceeding one hundred acres in the aggregate, such prior right to be 
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within six months after the approval of this act. And failure to make applica- 
tion to purchase said lands within said six months by such person or cor- 
poration shall forfeit the right hereby granted to such person or corporations 
to purchase any such lands. If from any cause any tract or tracts, parcel or 
parcels of land purchased under the provisions of this article shall become 
unfit and valueless for the purposes of oyster planting, the party having so 
purchased and being in the possession of the same may upon certifying such 
fact under oath to the commissioner of public lands and to the auditor of 
the county wherein such lands are situated and also upon filing under oath 
a certificate of abandonment of such tract or tracts, parcel or parcels of land, 
in the office of each of said officials, such party shall then be entitled to again 
make purchase as hereinbefore provided; or if said land be used by the pur- 
chasers or any successors in interest of such purchaser in whole or in part 
for other than the purposes specified in this article, then upon application by 
any citizen to the state land commissioner such sale may be canceled, and 
the said land shall] revert to the state and shall be subject to sale as herein 
provided, but not to such defaulting purchaser or such defaulting successor 
in interest. [L. 795, p. 38, §§ 8, 9.] 


@ 2241. Construction. 
The provisions of this article shall not apply to such lands as have already 
been surveyed, appraised and platted. [L. ’95, p. 39, § 10.] 


ARTICLE 3.—Sa.e or OYSTER LANDS. 


@ 2242. Right to Purchase. 

All persons having the qualifications provided by law to enable them to 
purchase tide lands within the state of Washington, and who, prior to March 
twenty-sixth, eighteen hundred and ninety, in good faith entered upon tide 
lands not in front of any incorporated city or town, nor within two miles 
thereof on either side, and planted and cultivated thereon artificial oyster 
beds, and who continued to occupy and work the same continuously and in 
good faith to March twenty-sixth, eighteen hundred and ninety, and ever since 
said date, and who are now in possession of and working said oyster beds in 
good faith, shall be permitted to purchase the same for the purpose of culti- 
vating oysters thereon, and for no other purpose, whether said tracts were 
originally covered by alleged natural oyster beds or not; and where, notwith- 
standing such prior occupancy and cultivation, any such tract or tracts so 
occupied prior to March twenty-sixth, eighteen hundred and ninety, shall 
since such date have been reserved from sale or lease as natural oyster beds, 
the person or persons or their assigns who planted, occupied and cultivated 
such artificial beds may, by complying with the provisions of law touching the 
sale of artificial oyster beds and paying the value thereof fixed by the state 
of Washington, be and they are hereby entitled to receive a deed, subject 
to all the provisions of this article, to such tract or tracts not exceeding in 
area of forty acres to any one person, as they so in good faith improved as such 
artificial oyster beds prior to March twenty-sixth, eighteen hundred and 
ninety. [L. 795, p. 39, § 1.] 
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? 2248. Conditional Reversion to State. 

It shall be expressly provided in the deed of conveyance of any such 
oyster bed and the tide land covered thereby, that said land, at the time 
of conveyance, is not in front of any incorporated city or town, nor within 
two miles thereof on either side, and that the said land is not now used for 
purposes of trade or commerce; that if at any time after the granting of said 
deed the land described therein shall cease to be used for the purposes of an 
artificial oyster bed, it shall thereupon revert to, and become the property of, 
the state of Washington, and that the same is conveyed to the grantee only 
for the purposes of cultivating oysters thereon, and the state of Washington 
hereby reserves the right to enter upon and take the possession of said 
tract or tracts if at any time the same is used for any other purpose than 
the cultivation of oysters; and the state of Washington reserves the further 
right to enter upon and take possession of any tide lands sold under the pro- 
visions of this and the last section, at any time when it desires, upon paying 
to the then owner or occupant the original purchase price of the lands together 
with the value of the improvements erected thereon, the then value of his 
artificial oyster beds and improvements erected thereon in connection with 
the carrying on of the raising and propagation of oysters by artificial culti- 
vation. [L. ’95, p. 40, § 2.] | 


CHAPTER VIII. 


OF THE SALE OF GRANTED LANDS FOR ERECTION OF CAPITOL 
BUILDINGS. 


@ 2244. Public Building Fund. 

All funds arising from the sale of lands granted to the state of Wash- 
ington for the purpose of erecting public buildings at the state capital shall 
be held intact for the purpose for which they were granted. Lands when 
selected and assigned to said grant shall not be transferred to any other 
grant, nor shall the moneys derived from said lands be applied to any other 
purpose than for the erection of buildings at the state capital. [L. 793, p. 
186, § 1.] 


3? 2245. State Land Commission to Provide for Sale. 

It shall be the duty of the state land commission to provide for the 
sale and disposition of said Jands and to make all such reasonable and neces- 
sary rules therefor as shall enable such sale and disposition to be made most 
advantageously for the purpose of said grant, subject to such regulations 
as may be provided by law. The state land commission may from time to 
time, as they may deem best, direct the sale of said lands at public auction 
at the court house at the county seat of the county in which the lands offered 
for sale lie. Not more than ten thousand acres shall be disposed of at any 
one sale, and each subdivision or lot consisting of one hundred and sixty acres, 
or approximating thereto, shall be separately offered for sale. [L. ’93, p. 186, 
$S 2, 3.] 
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? 2246. Notice of Sale. 


Notice of every sale at public auction shall be given by publication 
thereof in the official newspaper of the county where the land lies once a 
week for five successive weeks, the first publication not to be made more 
than forty-five days before the date of such sale; said notice to describe the 
several tracts of land proposed to be sold and to state the appraised value 
thereof. Any such sale may be further advertised by a similar notice similarly 
published in some newspaper in Spokane, Tacoma, Seattle or Olympia, not 
the official newspaper of the county where the lands so offered shall lie. Every 
sale at public auction shall be conducted by such officer of the county in which 
the land is situated as the state land commission shall appoint for that pur- 
pose, who shall make return thereof according to the rules prescribed by said 
commission. [L. 793, p. 186, § 4.] 


8 2247. Terms of Sale. 


The terms of sale shall be as follows: The purchase price shall be divided 
into ten equal parts or payments. The first payment shall be made at the 
tine of sale. The second payment shall be within three months of the 
first payment, and thereupon a certificate of purchase shall be issued by the 
state land commision. The remaining payments shall be due one, two, three, 
four, five, six, seven and eight years, respectively, from and after the date 
of the certificate, which certificate shall show the amount of the several pay- 
ments and the date of the payments as made, and the date of the maturity 
of the payments to be made. All unpaid payments shall bear interest at the 
rate of six per cent per annum payable annually from the date of the certificate 
until paid. Any or all payments may be made before maturity: Provided, All 
accrued interest on said payments to the time the same are made shall be 
paid. The contract or certificate of purchase herein provided for shall be 
in such form as the said land commission shall prescribe, and shall be executed 
in duplicate, one copy of which shall be returned to the purchaser, and one 
copy filed in the office of the commissioner of public lands. [L. ’93, p. 
187, § 5.] : 


3 2248. Sale to Highest Bidder. 


The sale of every tract or parcel of land shall be to the highest bidder 
therefor, and the state land commission may at any sale reject all bids for 
any tract of land, and every sale at public auction shall be subject to the 
approval to [of] said commission: Provided, That no lands shall be sold for 
less than the appraised value thereof. [L. ’93, p. 187, § 6.] 


¢ 2249. Payments. 


All payments on account of such sale shall be to the commissioner of 
public lands by draft payable to the state treasurer, and no certificate of pur- 
chase shall issue till two such payments have been made. And the commis- 
sioner of public lands shall keep a true record of the same and of all sales 
made under the provisions of this chapter. [. ’93, p. 187, § 7.] 
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2 2250. Sale Void, When. 


On failure to make any of said payments at the time required, the sale 
shall be void and the moneys heretofore paid to the state shall be forfeited 
to and belong to the state, and said lands shall again be subject to sale as 
hereinbefore provided: Provided, That for good cause shown the state land 
commission may extend to a certificate holder the time for making a payment 
on his certificate not to exceed one year. [L. 793, p. 188, § 8.] 

See note to § 107 supra. the government of the United States, is not 
A statute creating a state capitol commis- a delegation of legislative functions, but of 
sion, and committing to it the business of administrative only, since the primary ob- 
erecting a capitol building, and investing it ject of the statute is to secure the erection 


with the power to accomplish that object at the state capital of a suitable building: 
out of lands granted for that purpose by State v. McGraw, 13 W., 311. 


3 2251. Issue of Patent. 


When full payment, including interest, shall have been made for any 
tract or parcel of land sold under the provisions of this act, the certificate 
therefor may be surrendered to the state land commissioner, who shall there- 
upon certify said land for patent. Patents shall be signed by the governor, 
attested by the secretary of state, with the seal of the state attached, recorded 
in the office of the commissioner of public lands in a book kept for that 
purpose, and may be issued to the purchaser, to his heirs or the assignee 
of his certificate. [L. 93, p. 188, § 9.] 


22252. Penalty. 

If any person shall cut down, destroy or injure any tree standing or 
growing upon any of the lands granted to the state of Washington, for 
erecting public buildings at the capital of said state before patent shall have 
been issued by the state therefor as herein provided, or shall take or remove 
from any such lands any timber or wood, or shall dig, quarry, take or remove 
any mineral, earth or stone from such lands, such person, upon conviction 
thereof, shall be punished by imprisonment in the county jail not less than 
one month nor more than one year; or by fine not less than fifty nor more 
than one thousand dollars, or both: Provided, That nothing in this chapter 
shall be so construed so as to prevent any purchaser who shall purchase said 
land for purposes of a home from cutting such timber as may be necessary 
for domestic use, or to clear land for actual cultivation. [L. 793, p. 188, 


$ 10.] 


CHAPTER IX. 
OF STATE CAPITOL BUILDING, ERECTION OF. 


2 2253. State Capitol Commission. 

For the purpose of erecting and completing a state capitol building for 
the state of Washington on the site now owned and occupied by the state of 
Washington for the purpose at the city of Olympia, in said state, there is 
hereby created a board, to be known as the state capitol commission. Said 
board shall consist of five members, to be composed of the governor, state 


Bal. Wash. Code I—37 577 


33 2254-2256] OF THE PUBLIC LANDS OF THE STATE. (Trrtz XIV. 


auditor and three qualified electors of the state, who shall not be citizens of 
the city of Olympia, and no two of whom shall be from the same county [to] 
be appointed by the governor by and with the advice and consent of the 
senate: Provided, That not more than three members of said board shall 
belong to any one political organization. The commissioners so appointed 
shall hold office till the completion of said building and the acceptance thereof 
by the state, unless sooner removed for cause, by the governor, and shall give 
bond with at least two sureties to the state of Washington, in the sum of 
twenty thousand dollars, conditioned for the faithful performance of the 
duties imposed by law, to be approved by the governor and filed with the secre- 
tary of state, said sureties qualifying in double the penal obligation of said 
bond. The governor shall be chairman of said board, and shall have power to 
fill all vacancies until the next session of the senate, when any appointment to 
fill a vacancy shall be made by and with the advice and consent of the senate. 
A majority of said board shall constitute a quorum. [L. ’93, p. 462, § 1.] 


3 2254. Members or Employees Not to be Interested in Contracts. 

It shall be unlawful for any of the said board to be connected, either 
directly or indirectly, in any manner whatsoever, with any contract or part 
thereof for the erection of said capitol building, or for any work connected 
therewith, or for the furnishing of any supplics or material therefor, or to 
receive any benefit therefrom, or the promise of any benefit therefrom, either 
by way of commission, rebate, bonus, division of profits or otherwise; and any 
one of said board who shall violate this provision of this chapter shall be guilty 
of a felony, and upon conviction thereof shall be subject to a fine not to 
exceed one thousand dollars, and imprisonment in the penitentiary not exceed- 
ing five years, and shall forfeit his right to, and be removed from his place 
in said board. It shall be unlawful for said board to employ any person in the 
supervision or superintendence of the building of said capitol, or in any 
work connected therewith, who may or shall become in any manner con- 
nected, directly or indirectly, with any contract for the erection of said capitol 
building, or for the furnishing of any supplies or material therefor; and 
the said board of managers are hereby charged with the rigid enforcement of 
this provision of this chapter. [L. 93, p. 463, § 2.] 


22255. Salary of Commissioners. 

Each of the commissioners appointed by the governor under the pro- 
visions of this chapter shall receive as compensation five dollars a day for 
each and every day he is actually engaged in the performance of the duties 
of his office, together with mileage actually paid out while engaged in the 
necessary performance of his official duties, said services and expenses to be 
certified to the state auditor with vouchers therefor, according to the provi- 
sions of sections 1910-1913. [L. ’93, p. 464, § 3.] 


3 2256. Secretary, Compensation, Bond and Duties of. 
Said board is authorized to appoint a secretary and remove him at pleas- 
ure. His compensation shall be such sum as the board shall deem reasonable, 
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not exceeding one hundred and twenty-five dollars per month [for] the 
time that he is actually employed. He shall qualify by giving a bond to be 
approved by a judge of a court of record in the sum of five thousand dollars 
conditioned for the faithful performance of the duties of his office. He shall 
keep a true and complete record of the proceedings of the board. He shall 
make and keep a record of all contracts and obligations entered into by and 
with the board, or made or delivered to the board. He shall attest all certifi- 
cates ordered by the board. He shall keep a set of books showing all expendi- 
tures on account of said board, all expenditures on account of the capitol 
building, and showing at all times the financial condition of said board, and 
of the funds appropriated for and applicable to the purposes of this act and 
all matters relating thereto. He shall on the first day of January of each 
year prepare a financial report for the preceding year, containing an itemized 
and classified statement of all expenditures, and a list of all vouchers issued, 
showing to whom and for what purpose they were issued, which reports shall 
be filed in the office of the auditor of the state and published on the first day 
of January of each year in two newspapers to be selected by the board, and 
a copy transmitted by the board to the legislature at its next regular session. 
All contracts made with said board and all bonds required by said board shall 
be regularly passed upon by the board in session and if adopted and approved 
by a majority of said board shall be recorded in a book kept for that purpose, 
and a copy of such contract shall be made out and certified by the secretary 
indorsed “approved,” with the date of approval, and delivered to the other 
party of the contract. Until such delivery no contract shall be valid or 
binding on either party. No party required by said board to give bond shall 
receive any money from the public treasury, or warrant or certificate therefor, 
until said bond shall have been recorded as herein required. All such bonds 
and contracts upon being recorded shall be filed in the office of the auditor 
of staté, by whom they shall be preserved. All other vouchers, statements, 
files and papers relating to the erection of said building shall be kept and 
preserved by said secretary. He shall perform such other duties as may be 
required of him by said board. [L. ’93, p. 464, § 4.] 


A discretionary power is conferred upon exercise of such discretion, they are not 
the board of state capitol commissioners. warranted in interfering upon the rejection 
under this section, to reject all bids called of all bids and the issuance of a new call 
for by them for the construction of a state prescribing different conditions: Goss vV. 
capitol building; and although the courts State Capitol Commission, 11 W., 474. 
may be entitled to some control over the 


8 2257. Duties of Board. 


It shall be the duty of said board:— 

1. To locate said capitol building at the place in the present capitol grounds 
most sightly and suitable therefor; 

2. To secure the submission of plans and designs appropriate to a capitol 
building of the state of Washington, the reasonable cost of which shall be 
one million dollars and no more, and from such plans and designs as may be 
worthy and adequate, to secure the selection of the most desirable plan and 
design, and to obtain proper architectural designs, plans and specifications 
and details, in conformity with such plan and design; 
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3. To secure the erection and completion of said capitol building conform- 
ing faithfully to such plan and design. [L. 93, p. 465, $ 5.] 


? 2258. Plans, and Prizes for Designs. 


In order to procure the submission of adequate and worthy plans and 
designs, said board may offer and award to architects submitting plans which 
said board shall deem meritorious, four prizes. To the architect submitting 
the plan and design which shall be accepted as the plan and design of said 
capitol building the first prize shall be awarded, which shall consist of his 
selection as architect of said building, and the acceptance of his plan and 
design. The second prize shall consist of the sum of fifteen hundred dollars 
and shall be awarded to the architect submitting the plan and design deemed 
second in merit. The third prize shall be the sum of one thousand dollars, 
and shall be awarded to the architect submitting the plan and design deemed 
third in merit. The fourth prize shall be the sum of five hundred dollars, 
and shall be awarded to the architect submitting the plan and design that 
shall be deemed fourth in merit. No design that the commission shall not 
deem adequate and worthy shall receive a prize. In case no plan and design 
is accepted as herein provided, the board shall advertise for the submission of 
further plans and designs, making no award of prizes till a plan for said 
capitol building shall be selected. The board shall invite the submission 
of plans and designs by a published notice setting forth the offer of prizes, 
and stating the time on or before which plans and designs must be submitted 
to the board: Provided, That the architect being awarded the first prize 
shall satisfy the commission that he is the author of the design and plan 
so submitted, and that he is skilled in his profession. That notice shall 
be published in four daily papers, one each in Seattle, Tacoma, Spokane and 
Olympia, and in four papers in other localities outside of the state of Wash- 
ington at least twice a week for five successive weeks, giving at least sixty 
days’ notice after the day of the last publication of the time of said submission. 
The board in selecting a plan and design for said capitol building shall require 
the highest degree of architectural beauty and constructive excellence, and 
[said building] shall be fire proof. [L. ’93, p. 465, § 6.] 


2 2259. Bids for Construction and Material. 

No construction or material shall be furnished except pursuant to hids 
advertised for, as herein provided. All lettings of construction or material 
exceeding in amount the sum of five hundred dollars shall be advertised in 
two daily newspapers of general circulation, for not less than ten days. The 
bid of the lowest responsible bidder shall be accepted, saving that the board 
shall have the right to reject all bids. The performance of every contract 
shall be secured by a bond to the state of Washington, in a sum not less than 
one-quarter of the contract price, secured by two securities, qualifying in 
double the amount of the bond, each of whom shall be a bona fide resident 
of this state, said bond to be conditioned for the faithful performance of said 
contract. Each bid shall be accompanied by a similar bond conditioned for 
the execution and faithful performance of a contract in accordance with said 
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bid, if the same shall be accepted by the board. All contracts shall reserve 
the right of the board for good cause shown to annul the contract, without 
allowance for damages, and allowing only expenses incurred and labor per- 
formed, not exceeding the contract price or the proportion that the work done 
or material furnished thereunder bears to the total amount contracted for. 
Such a per centum not less than twenty per centum, as the board shall deem 
proper, shall be reserved from payments on monthly estimates of work done, 
until such work shall have been completed, inspected and accepted. All 
material contracted for shall be of the best quality and to the satisfaction of 
the board, and the directions, plans and specifications of the work executed 
und carried out by skilled and reputable architects, contractors, artists, me- 
chanics and laborers, likewise to the satisfaction of the board. [L. ’93, p. 
466, $ 7.] 


3 2260. Compensation and Duties of Architect. 


The architect chosen by the board shall receive such compensation for 
his plan and design as the board shall deem reasonable. He shall be super- 
vising architect of said building, and shall prepare all plans, specifications, 
drawings and details for said building, and for all contracts for construction 
or material therefor. He shall see that all material furnished and work done 
shall be of the best quality, and that all contracts with said board are faithfully 
performed by the parties so contracting with said board. He shall perform 
all duties devolving upon him as such architect, and the supervising architect 
of said building, and may be removed at the pleasure of said board. Neither 
said architect nor any of his subordinates or assistants shall be in any way 
connected with any work done or material furnished for said building, or any 
contract therefor, or shall have any interest therein, directly or indirectly. 
He shall furnish a bond to the state of Washington, in the sum of fifty 
thousand dollars with two or more sureties, each a resident of this state, and 
qualifying in twice the amount of said bond, conditioned for the faithful 
performance by said architect, his assistants and subordinates, of his and their 
duties as herein prescribed. [L. 93, p. 467, § 8.] 


? 2261. Superintendent of Capitol Building. 

The board shall appoint a specially qualified person to act as superin- 
tendent of the construction of said capitol building. It shall be his duty to 
see that all contracts made with the board are faithfully performed, that all 
material furnished and work done shall be as required by law or the contract 
therefor, that all duties imposed upon the architect are faithfully performed 
by him and his subordinates, and that no provisions of this chapter are vio- 
lated. To report to the board any violation of this chapter or of any contract, 
or of duty by any architect, contractor or employee of said board, and to 
do such other duties as may be required of him by the board. Said superin- 
tendent shall receive as his compensation such sum as the board shall deem 
reasonable, not exceeding eight dollars per day, for each and every day he 
is actually engaged in the performance of his duties. He shall be removable 
at the pleasure of the board. [L. ’93, p. 468, § 9.] 
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3 2262. Discretion of Board in Selecting Materials. 

The board shall have and is hereby given power and authority where 
the kind of material to be used in the construction of the capitol building 
is not specifically fixed by law to use such material as it may deem best for 
said building: Provided, That the total cost of the erection, completion and 
furnishing of said capitol building, including steam heating apparatus and 
all other fixtures, shall not exceed the sum of one million dollars, and the 
board shall at all times have this object in view, and all plans accepted, and 
all contracts awarded shall be accepted and awarded only after the board 
shall be satisfied that the cost of the building when it shall be completed 
and furnished shall not exceed this amount. [L. ’93, p. 468, § 10.] 


? 2263. Biennial Report to Legislature. 

It shall be the duty of said board, pending the construction of said build- 
ing, to submit to the legislature at each session thereof, including the session 
following the completion of said building, a full statement of all work done 
and material furnished, and contracts for the same in the construction of said 
capitol building, together with a complete statement fully itemized and prop- 
erly tabulated of all moneys spent by it, and shall furnish a detailed report 
of its acts and doings therewith. [L. ’93, p. 468, § 11.] 


2 2264. Capitol to be Built of Stone, Brick and Iron. 

The capitol building shall be built of stone, brick and iron, as far as 
practicable. All materials to be used in the construction and furnishing of 
the same shal] be procured in the state of Washington: Provided, The same 
are the products of said state and can be procured in said state as cheaply as 
material of like quality in other localities. Said capitol building shall contain 
all chambers, rooms, corridors, halls, safes, vaults and other features and 
appurtenances appropriate to a capitol building. It shall be equipped with 
the most improved methods of heating, draining and ventilation. [L. 793, 
p. 469, § 12. ] 


@ 2265. Limit of Annual Expenditure—Time for Completion. 

The board shall divide the expenditure for the erection and completion 
of said capitol building so that there shall not be expended in any one year 
an amount in excess of the appropriation for that one year. The entire con- 
struction and furnishing of said capitol building shall be completed by the 
first day of January, eighteen hundred and ninety-nine: Provided, That a 
sufficient sum to pay for the same shall have been derived from the sale of 
lands granted for that purpose. [L. 793, p. 469, $ 13.] 


¢ 2266. Manner of Making Disbursements. 

All disbursements on account of the construction of the capitol building 
shall be made pursuant to certificates issued by the board. All claims, bills 
and demands for labor performed, work done or material furnished shall be 
presented to the board in duplicate, and shall be passed upon by said board 
only at regular sessions thereof, and after a careful examination of every item 
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named. If found correct they shall audit the same, preserving one duplicate 
and transmitting the other as audited and allowed to the state auditor, and 
shall issue a certificate to the effect that services have been rendered or 
material furnished, and the person therein named is entitled to a warrant on 
the treasury for the amount therein named. Upon the presentation of said 
certificate and a duplicate of the vouchers therefor as audited and approved 
by the board as herein provided, to the state auditor, he shall draw his warrant 
on the state treasury on the “state capitol building fund” for the amount 
stated, and to the order of the person named in said certificate: Provided, 
That no certificate shall be issued in excess of the amount appropriated for 


that year. 
purpose. [L. 793, p. 469, § 14.] 


A proposed plan of the state capitol com- 
mission, on letting a contract for the erec- 
tion of a capitol building, to issue the war- 
rants for the amount thereof and exchange 
them for cash at par, which is to be held by 
the state treasurer and disbursed upon cer- 
tificates issued by the commission as the 
work progresses, does not constitute a bor- 
rowing of money within the constitutional 
inhibition on the subject: State v. McGraw, 
13 W., 311. 

Under § 1912 supra, making it unlawful for 
the state auditor to issue any warrants ex- 
cept upon duly certified vouchers for serv- 
ices rendered or materials furnished, has 
no application to a plan of the state capitol 
commission for the issuance by the state 
auditor of warrants on a special fund 
known as the “state capitol building fund,” 
to be exchangeea@ at par for cash on the let- 
ting of the contract for the construction of 
the capitol building, as such general pro- 


All certificates issued shall be recorded in a book kept for that 


ordinate to the special provisions contained 
in the acts providing for the construction of 
the capitol building: Id. 

A proposed plan by the state capitol com- 
mission for the exchange at par for cash of 
Warrants on the state capitol building fund, 
required by statute to be used for the pur- 
pose of erecting a state capitol building, 
which cash is to be held by the state treas- 
urer and disbursed for services on such 
building, is not a violation of Art VIII., § 4, 
of the Const., which forbids money to be 
paid out by the treasurer except in pursu- 
ance of an appropriation by law: Id.; citing 
Cloud v. Lawrence, 12 W., 168; Winston v. 
Spokane, 12 W., 524; Nelson v. Troy, U W., 
435, 


It is the duty of the state auditor, al- 
though no moneys have been accumulated 
in the ‘“‘state capitol building fund,” to issue 
warrants thereon to parties entitled, pro- 
vided that such warrants express the fact 


vision converning the discharge of the upon their face: Allen v. Grimes, 9 W., 424 


auditor’s official duties, is manifestly sub- 


¢ 2267. State Capitol Building Fund. 


In order to carry out the provisions of this chapter there is hereby created 
a fund to be known as the “state capitol building fund,” into which fund shall 
be paid the proceeds of all money derived from the sales of land granted to 
the state of Washington for the purpose of erecting public buildings at the 
state capital, from which fund there is hereby appropriated the sum of nine 
hundred and thirty thousand dollars: Provided, That no appropriation shall 
be made from any fund except the fund derived from the sale of lands granted 
for erecting public buildings at the state capital: Provided further, That any 
future contract shall be for the completion of the building according to the 
plans and specifications, adopted by the capitol building commission, and shall 
be paid for in warrants on said state capitol building fund. [L. ’93, p. 470, 


$ 15; L. 795, p. 104, § 1.] 


3 2268. Legal Adviser. 
The attorney general shall be the legal adviser of the board. [L. ’93, p. 
470, § 16.] 


583 


OF EDUCATION. 


TITLE XV. 


OF EDUCATION. 


CHAPTER I. Or Drvisions or TERRITORY. 


ART. 


1. 


STATE, County AND District Drvisrons . 


ART. 2. JOINT AND UNION DIsTRICTS . è n 


II. Or Orricers, THEIR PowERs AND DUTIES. 


ADMINISTRATIVE OFFICERS ; ‘ ` 
SUPERINTENDENT OF PUBLIC INSTRUCTION 
STATE BoARD OF EDUCATION . i š 
Boarp OF HIGHER EDUCATION . ° 


COUNTY SUPERINTENDENT . b . ‘ 


District DIRECTORS . ° ° 
DISTRICT CLERKS . ° ° ° ä 
TEACHERS. à ° ° ° ° 
County TREASURER . 7 š á A 


GENERAL PROVISIONS RELATING TO OFFICERS 


III. Or THE Common ScHOOL SYSTEM. 


ArT. 1. 
ART. 2. 
ArT. 3. 
ART. 4. 
ArT. 5. 
ArT. 6. 
Art. 7. 
ArT. 8. 
ArT. 9. 
Art. 10. 
ArT. 1. 
ART. 2. 
ART. 3. 
ArT. 4. 
ArT. 5. 
ArT. 6. 
ART. 7. 
ArT. 8. 
ArT. 9. 
ART. 10. 
ArT. 11. 
ArT. 12. 
ArT. 13. 
ART. 14. 


District SCHOOLS . ‘ ° e ° 
GRADED AND HieH ScHoors . . 

In Cities oF TEN THOUSAND INHABITANTS 

AND OVER : ‘ å 

County INSTITUTE . . : ° ` 
Text Boors . ‘ è ° ° ° 
ScHOOL REVENUES . ‘ e ° ° 
Bonps . : : å 7 e 
VALIDATION OF DEBTS : ° ° å 
CERTIFICATION OF TEACHERS e o 
ELECTIONS i i : á ° ; 
REGISTRATION OF VOTERS ° : i 
SPECIAL MEETINGS . é ° ° 
PENALTIES. r ° ° ° i 
GENERAL PROVISIONS ° è ° ; 


584 


2272 
2280 


2290 
2291 
2295 
2299 
2301 
2310 
2319 
2322 
2330 
2331 


2334 
2342 


2345 
2369 
2375 
2379. 
2387 
2398 
2406 
2419 
2426 
2442 
2445 
2462 


Cuar. L] ~ OF DIVISIONS OF TERRITORY. (88 2272-2275 


CHAPTER IV. Or HIGHER AND SPECIAL INSTITUTIONS. 
ART. 1. UNIVERSITY OF WASHINGTON . ° e 2470 
Art. 2. Bonpina UNIVERSITY LANDS ° ° 2500 
ArT. 38. AGRICULTURAL COLLEGE . ° e » 2512 
ArT. 4. NORMAL SCHOOLS . i ° ° ° 2543 
Art. 5. SCHOOL For DEFECTIVE YOUTH ° ~» 2562 
V. Or THE STATE LIBRARY . o ° e 2600 


CHAPTER I. 
OF DIVISIONS OF TERRITORY. 
ARTICLE 1.—Sratez, County AND DISTRICT Drvierons. 


3 2272. Uniform System. 

A general and uniform system of public schools shall be maintained 
throughout the state of Washington, and shall consist of common schools 
(in which all high schools shall be included), normal schools, technical schools, 
university of Washington, school for defective youth and such other educa- 
tional institutions as may be established and maintained by public expense. 
(Cf. L. 790, p. 348, § 1; 1 H. C., § 769; L. 797, p, 356, § 1.] 


See Const., Art. IX. § L pp. 21-22; L. ’62, p. 46; L. "63, pP- 456-473; L. '68, 
For former enactments relating to com- pp. 3-23; L. ’67, . 2-4; L. ’68, pp. 18-88; 
mon schools in Wash. Ty. see: . 4, pp. "Tl, pp. 12-30 ’7T3, pp. 419-436; "75; 


319-328; L. "68, P. 112; I. ‘67, pp. 33-34; L. '58, 113; L. 'TT, pp. 257-283; L. °83, pp. 1-24; L. "86, 
pp. 19-23; L. '60, p. 297 and pp. 304-318; L. ’61, pp. 1-31; L. ’88, pp. 21-24 and 199-203. 
? 2273. County District Defined. 


For parposes of supervision and administration each county in the state 
shall constitute one county district. [L. 97, p. 357, § 2.] 


3 2274. School District Defined. 

The term “school district,” as used in this title is declared to mean the 
territory under the jurisdiction of a single school board designated as “board 
of directors,” and shal] be organized in form and manner as hereinafter pro- 
vided, and shall be known as district No. ...., ....eeeee- county: Pro- 
vided, That all schoo] districts now existing as shown by the records of the 
county superintendents, are hereby recognized as legally organized districts. 
[L. ’90, p. 361, § 18; 1 H. C., § 783; L. 797, p. 357, § 3.] 


“Title” substituted for “act” throughout School districts are, within contemplation 
being identical except as to last chapter of of the legislative and constitutional enact- 
this title, and Art. XI., Chap. IIl.; Art. ments of this state, municipal corporations: 
XII., Chap. IV. Maxon v. School Dist., 5 W., 142. 

§ 2275. New Districts, How Organized—Notice. 

For the purpose of organizing a new district, a petition in writing shall 
be made to the county superintendent, signed by at least five heads of families 
residing within the boundaries of the proposed new district, which petition 
shall describe the boundaries of the proposed new district and give the names 
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of all the children of school age residing within the boundaries of such pro- 
posed new district at the date of presenting said petition. The county super- 
intendent shall give notice to the parties interested by causing notices to be 
posted at least twenty days prior to the time appointed by him for considering 
said petition, in at least three of the most public places in the proposed new 
district, and one on the school house door of each district affected by the pro- 
posed change, or if there be no school house, then in one of the most public 
places of said old district, and shall, on the day fixed in the notice, proceed 
to hear said petition, and if he deem it advisable to grant the petition he shall 
make an order establishing said district and describing the boundaries thereof, 
and shall certify his action to the board of county commissioners at their next 
regular mecting: Provided, That when in the formation or alteration of any 
school district, or in the refusal of a county superintendent to form or alter 
a school district as prayed for, if any person affected by such formation or 
alteration, or by surh refusal to form or alter a school district as prayed for, 
shall feel aggrieved by the action of the county superintendent, he may appeal 
to the board of county commissioners of his county. Said appeal shall be 
filed with the clerk of the board of county commissioners within twenty days 
after the action complained of, and shall state in a clear and concise manner 
the matters complained of, which statement shall be verified by the affidavit 
of the appellant or appellants. Copies of the notice of appeal shall be filed 
with the county superintendent and with the clerk of each school district 
affected by the appeal, at the time of filing said notice with the clerk of the 
board of county commissioners. The county commissioners shall, at their 
next regular meeting, appoint a time and place when such appeal shall be 
heard. At such appointed time and place they shall hear and determine said 
appeal, and shall have power to summon witnesses, and their action shall be 
final. [L. ’90, p. 361, § 19; L. 791, p. 246, § 7; 1 H. C., § 784; L. ’97, p. 
357, § 4.] 


‘re a person aggrieved at the action of vided in this section, he cannot invoke the 
Re aes School Sur erintehdent in establish- remedy of certiorari to review the proceed- 
ing a new school district fails to appeal to ings whereby such new school district was 
the board of county commissioners as pro- established: Gregory v. Dixon, 7 W., 27. 


ł} 2276. Changing Boundaries. 

For the purpose of transferring territory from one district to another, or 
enlarging the boundaries of any school district, a petition in writing shall be 
presented to the county superintendent, signed by a majority of heads of 
families residing in the territory which it is proposed to transfer or include, 
which petition shall describe the change which it is proposed to have made. 
Tt shall also state the reason for desiring said change, and the number of 
children of school age residing in the territory to be transferred. The county 
superintendent shall file the said petition in his office, and shall give notice 
to parties interested by causing to be posted notices at least twenty days prior 
to the time appointed by him for considering said petition, one of which 
shall be in a public place in the territory which it is proposed to be annexed 
or transferred, and one on the door of the school house in each district af- 
fected by the change, or if there be no school house in such district, then in 
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some public place in such district or districts; and at the time stated in said 
notices he shall proceed to hear said petition, and if he deem it advisable he 
shall grant the same and make an order fixing the boundaries of the districts 
aftected by his action, and shall certify his action to the board of county 
commissioners at their next regular meeting: Provided, That an appeal may 
be taken, as provided for in section 2275. [L.’90, p. 362, § 20; L. 791, p. 247, 
§ 8; 1 H. C., § 785; L. 797, p. 358, § 5.] 


¢ 2277. Not to Contain Less Than Four Sections. 

In forming new districts, or transferring territory from one district to 
another, or changing boundaries of districts, no school district shall contain 
less than four sections of land, unless said district can support six months’ 
school per year after such change of territory. [L. ’93, p. 142, § 1; L. ’97, p. 
308, § 6.] 


@ 2278. School House Site. 


Any school district may purchase, under the provisions of law governing 
the sale thereof, a school house site or sites of not less than one acre nor more 
than five acres each, of any school lands of the state of Washington. [L. 95, 
p- 17, § 1; L. 97, p. 359, § 7.] 


3 2279. Preference Right to Purchase. 


in all cases when a school house is or may be erected upon any school 
lands of this state the school district to which such school house belongs shall 
have the preference right for six months after the filing of the final appraisal 
of such school lands not already appraised, to purchase school house sites 
to include the lands occupied by such school houses, at the appraised value 
thereof. [L. ’95, p. 17, § 2; L. 797, p. 359, § 8.] 


ARTICLE 2.—Jomt anp Union Districrs. 


@ 2280. Organization of Union or Graded Schools. 

Whenever the residents of two or more school districts may wish to unite 
for the purpose of establishing a union or graded school, the clerks of said 
districts, by order of the boards of directors, shall, upon a written or printed 
petition of five or more heads of families of their respective districts, call 
a meeting of the voters of such districts at some convenient place, by posting 
written or printed notices in like manner as is provided for calling annual 
school district elections; and if a majority of the voters of each district shall 
vote to unite for the purpose herein stated, the boards of directors of the 
several districts so voting to unite shall constitute the board of directors of 
such union district, and shall, within ten days thereafter, meet and organize 
by electing one of their number president of the board, and selecting a clerk 
for such union district; and the clerk and president chosen at such meeting 
shali hold their respective offices until the next annual school district election 
and until their successors are elected; and the election of president and clerk 
shall occur annually thereafter, on the second Saturday next succeeding the 
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annual school district election. [L. 90, p. 378, § 61; L. 791, p. 255, § 19; 1 
H. C., § 830; L. ’97, p. 359, § 9.] 


? 2281. Powers of the Union Board. 

The board of directors and clerk provided for in the preceding section 
shall, in all matters relating to the union or graded schools of such districts, 
possess all the powers, discharge all the duties and be governed by the laws 
herein provided for schoo] district officers, and the clerk of such union district 
shall, immediately upon his election, inform the county superintendent of 
the organization of the district. [L. ’90, p. 378, § 62; L. 791, p. 256, § 20; 
1 H. C., § 831; L. 797, p. 360, § 10.] 


@ 2282. Course of Study. 

The directors of such union districts shall determine what grade or 
grades of pupils shall attend such union schools, and shall determine the 
course of study that shall be pursued in such schools: Provided, That such 
course of study shall not be inconsistent with the laws of this state; and all 
expenses of such union schools shall be borne by the districts so uniting in 
proportion to the amount of funds apportioned to each district by the county 
superintendent, and the board of directors of each district shall issue warrants 
of their districts for such amounts. [L. 790, p. 379, § 63; L. 91, p. 256, § 21; 
1 H. C., § 832; L. 97, p. 360, § 11.] 


? 2283. Consolidated Districts, Organization of. 

When two or more school districts are consolidated by the provisions of 
this title, or where two or more districts are consolidated by the uniting of 
two or more incorporated cities or towns, as provided by law, all the directors 
of the several districts so consolidated shall constitute the board of directors 
of the new district so formed, and shall have all the powers and authority con- 
ferred by the laws of this state upon school district officers until the next 
annual school election in said district, at which time there shall be elected 
three directors and one clerk for said district, in the manner provided by law, 
who shall hold their respective offices as provided for the officers of new 
districts; and the county superintendent of any county in which new districts 
are formed by the uniting of two or more cities or towns, or by the incorporat- 
ing of any city or town lying partly in two or more school districts, shall, upon 
being notified of such action by the clerk or by the board of directors of such 
new district, proceed to designate such new district by a number not the same 
as that of either component district or of any existing district, and to make a 
record of the boundaries thereof, and he shall certify such facts to the board 
of county commissioners, to the county treasurer and to the clerk of the new 
district thus formed. [L. 790, p. 379, § 66; L. 91, p. 257, § 24; 1 H. C., § 
835; L.’97, p. 360, $ 12.] 


@ 2284. Property Belonging to Consolidated Districts. 
All school districts formed by the uniting of two or more city or town 
districts, as provided for in this title, shall be entitled to the funds and other 
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public property of the other school districts so united, and the county super- 
intendent shall apportion all funds to the new district in accordance with this 
provision and shall certify such apportionment to the county treasurer. [Cf. 
L. 790, p. 379, § 67; L. 791, p. 258, § 25; 1 H. C., § 836; L. 797, p. 361, § 13.] 


3 2285. Component Districts Retain Their Corporate Existence. 


Each school district composing said consolidated district shall retain its 
corporate existence so far as and until its indebtedness has been paid in full, 
and the officers of said new districts shall have the power and it shall be their 
duty to provide by appropriate levies upon such old district as may be neces- 
sary for the payment of indebtedness: Provided, That when such payment 
of indebtedness is fully made the clerk of the district shall enter the fact 
upon the records of the district and report the same to the county superin- 
tendent of schools. [L. 797, p. 361, § 14.] 


¢ 2286. Organization of Board of Directors. 


When two or more school districts shall be united by the provisions of 
this title, the boards of directors of the several districts so united shall, within 
thirty days thereafter, meet and organize the new board by the election of one 
of their number as president of the board. They shall also elect a clerk 
for said district, and the clerks of the several districts so united shall deliver 
to said clerk all books, papers and records belonging to their respective offices. 
The clerk of the new district thus formed shall immediately notify the county 
superintendent of the organization of the new district. [L. 90, p. 380, § 68; 
L. ’91, p. 258, § 26; 1 H. C., § 837; L. ’97, p. 361, § 15.] 


¢ 2287. Joint Districts, When Formed. 


When the public good requires it, a school district may be formed of 
contiguous territory lying in two or more counties, and such districts shall be 
known as joint districts. They shall be designated by a separate number for 
each county in which any portion of their territory may lie. [L. 95, p. 100, 
$ 1; L. 797%, p. 361, § 16.] 


2 2288. Organization of Officers. 


For the purposes of forming such joint districts, a petition shall be pre- 
sented, drawn and signed as prescribed for the formation of other school 
districts; but such petition shall be presented in duplicate to the superin- 
tendent of each county affected by the proposed district, and the superin- 
tendent of each such county shall post notices of the hearing of the petition 
before him as in the case of petitions for other districts: Provided, That at 
least one notice shall be posted in each county affected, such notice being 
posted in a public place within the boundaries of the proposed joint district. 
Each county superintendent shall conduct his hearing within his own county, 
and the consent of the superintendents of all the counties affected shall be 
necessary to the formation of the district. Such consent shall be certified in 
writing by each superintendent to each of the others, and when all have con- 
sented they shall jointly issue a call for a special election in such joint district 
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for the purpose of selecting officers for said district. The call for such election 
shall be posted as in the case of other special elections, and the officers elected 
shall qualify within two days after the election. Such officers shall serve 
only until the next regular annual election, when a full set of officers shall 
be elected as provided in the case of other new districts. Every director or 
clerk of the joint district shall file his certificate of election and oath of office 
with the county superintendent of each county in which any portion of his 
district lies, and he shall file his signature as required by law in the office of 
the county treasurer of each such county. Vacancies in the office of director 
or clerk of a joint district shall be filled by appointment by the county super- 
intendent in whose county the officer vacating resided while serving, and a 
copy of such appointment, with the oath indorsed thereon, shall be filed in 
the office of each county superintendent. [L. 795, p. 100, § 2; L. ’97, p. 362, 


§ 17.) 


2 2289. Report From Joint Districts. 

All reports from joint districts shall be made in full to the county super- 
intendent of each county affected thereby: Provided, That any county super- 
intendent may order the segregation of any items of such report so as to 
show separately the numbers or amounts from each county affected thereby: 
And provided further, That for the purpose of the apportionment of state 
school funds the district shall be considered as belonging to the county in 
which the school building is located. [Cf. L. 95, p. 101, § 3; L. ’97, p. 362, 


§ 18.] 


CHAPTER II. 
OF OFFICERS, THEIR POWERS AND DUTIES. 
ARTICLE 1.—ApDMINISTRATIVE OFFICERS. 


2 2290. Administration. 

The administration of the public school system shall be entrusted to a 
state superintendent of public instruction, a state board of education, a board 
of higher education, regents or trustees for educational institutions, county 


superintendents of common schools, boards of directors and district clerks. 
[L. 790, p. 348, § 2; 1 H.C.,§ 770; L. 97, p. 363, § 19.] 


ARTICLE 2.—SUPERINTENDENT oF PUBLIC INSTRUCTION. 


2 2291. When Elected. 

A superintendent of public instruction shall be elected by the qualified 
electors of the state, on the first Tuesday after the first Monday in November 
of the year in which state officers are elected, and shall hold his office for the 
term of four years, and until his successor is elected and qualified. [Cf. L. 
"61, pp. 55-56; L. 790, p. 348, § 3; L. 791, p. 237, § 1; 1 H. C., § 119; L. ’97 
p. 363, § 20.] 
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3 2292. Salary. 

The superintendent of public instruction shall receive an annual salary 
of twenty-five hundred dollars, payable monthly, upon warrant of the state 
auditor, drawn upon the state treasurer, in the same manner as other state 
officers are paid. [See ref. to last section; L. ’97, p. 363, § 21.] 


2 2293. Powers and Duties Enumerated. 


The powers and duties of the superintendent of public instruction shall 
be:— 

First: To have supervision over all matters pertaining to the public schools 
of the state; 

Second: To report biennially to the governor on or before the first day of 
November preceding the regular session of the legislature, of which report 
three thousand copies shall be printed and delivered to the superintendent 
of public instruction, who shall furnish two copies to be deposited in the state 
library, one copy to each county superintendent of schools, and one copy to 
each district library. Said report shall contain a statement of the general 
condition of the public schools of the state, with full statistical tables, by 
counties, showing the number of schools and the attendance; the state and 
county school funds apportioned, amount received from special tax and from 
other sources, amount expended for salaries of teachers, the salaries paid by 
the several counties to the county superintendent of schools, and the amount 
paid him for incidentals and expenses; the amount paid for building and 
providing school houses, furniture and apparatus; the amount of bonded or 
other school indebtedness, with the rate of interest paid thereon; the reports 
of all state educational institutions, or such portions of them as he may think 
advisable, together with such other facts as he may deem of general interest. 
He shall also include in his report a statement of plans for the management 
and improvement of the schools; 

Third: To prepare and have printed such blanks, forms, registers, courses 
of study, rules and regulations for the government of the common schools, 
questions prepared for the examination of teachers, and such other blanks and 
books as may be necessary for the discharge of the duties of teachers and 
officers charged with the administration of the laws relating to the common 
schools, and to distribute the same to the county superintendents; 

Fourth: To travel in the different counties of the state where public schools 
are taught, without neglecting his other official duties as superintendent of 
public instruction, for the purpose of visiting schools, of consulting the county 
superintendents, and of addressing public assemblages on subjects pertaining 
to public schools; also to conduct such correspondence as may enable him to 
obtain all necessary information relating to the system of publie schools in 
other states; 

Fifth: To submit to the state auditor a monthly statement of his ex- 
penditures for traveling expenses: Provided, That said expenditures shall 
not exceed eight hundred dollars in any one year; 

Sixth: To cause to be printed, with an appendix of appropriate forms and 
instructions for carrying into exccution the laws relating to public schools, 
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and to distribute to each county superintendent a sufficient number of copies 
to supply each district officer, and to cause the same to be printed and dis- 
tributed as often as any change in the laws makes it of sufficient importance, 
in his opinion, to justify the same; 

Seventh: To act as ex officio president of the state board of education; 

Eighth: To hold biennially, on or before the first day of May following the 
election of county superintendents, a convention of the county superintend- 
ents of the state, at such time and place as he may deem convenient, for the 
discussion of questions pertaining to the supervision and administration of 
the school laws, and such other subjects affecting the welfare and interests 
of the common schools as may be brought before it; 

Ninth: Upon the receipt from the state auditor of a certificate of the state 
school fund subject to apportionment, to apportion within ten days said fund 
among the several counties of the state, in proportion to the total days’ 
attendance: Provided, That each school district shall be credited with at 
least two thousand total days’ attendance. The basis of said apportionment 
shall be the last annual reports of the several county superintendents on file in 
the office of the superintendent of public instruction at the time of making 
his apportionment; 

Tenth: To require annually, on or before the fifteenth day of August, of 
the president, manager or principal of every seminary, academy or private 
school, and of the president, manager or principal of every state educational 
institution in this state, a report of such facts arranged in such form as he 
may prescribe, and he shall furnish blanks for such reports, and it is made the 
duty of every such president, manager or principal to fill up and return such 
blanks within such time as the superintendent of public instruction shall 
direct; 

Eleventh: To keep in his office a directory of all boards of regents and 
trustees of state educational institutions, of the faculties of said institutions, 
and of all teachers receiving certificates to teach in the common schools of 
the state; 

Twelfth: To grade and make record of the standing of all examination 
papers submitted to him, by county superintendents, and to issue certificates 
thereon as provided by law; 

Thirteenth: To keep in his office at the capital of the state all books and 
papers pertaining to the business of his office, and to keep and preserve in his 
office a complete record of statistics and all matters pertaining to the educa- 
tional interests of the state, as well as a record of the meetings of the state 
board of education. He shall file all papers, reports and public documents 
transmitted to him by the school officers of the several counties of the state 
each year, separately. Copies of all papers filed in his office, and his official 
acts, may be certified by him and attested by his official seal, and when so certi- 
fied shall be evidence equally and in like manner as the original papers; 


Fourteenth: To decide all points of law which may be submitted to him in 
writing by any county superintendent, or that may be submitted to him by 
any other person upon appeal from the decision of any county superintendent, 
and shall publish his rulings and decisions from time to time, for the infor- 
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mation of school officers and teachers; and his decisions shall be final unless 
set aside by a court of competent jurisdiction; 

Fifteenth: To deliver over to his successor at the expiration of his term 
of office, all records, books, maps and documents, and papers of whatever 
kind belonging to his office, or which may have been received by him for the 
use of his office. [Cf. L. 90, pp. 348-351, §§ 3, 4; L. 91, pp. 237-240, 8$ 1, 
2; 1 H. C., §§ 119-120; L. ’9%, p. 363, § 22.] 


¢ 2294. Deputy and Stenographer. 


The superintendent of public instruction is hereby authorized to appoint 
a stenographer, and also a deputy superintendent of public instruction, who 
shall hold a life diploma. The compensation of both shall not exceed twenty- 
five hundred dollars per annum, and shall be paid in the manner prescribed 
for the payment of state officers. [Cf. L. ’90, p. 351, § 5; 1 H. C., § 121; L. 
"97, p. 366, § 23.] 


ARTICLE 3.—Srare Boarp or EDUCATION. 


? 2295. Appointment. 


The governor shall appoint, by and with the advice and consent of the 
state senate, four suitable persons, at least two of whom shall be selected from 
those actually engaged in teaching in the common schools of the state, and 
who hold life diplomas issued by authority of this state, who, together with 
the superintendent of public instruction, shall constitute the state board of 
education. The persons appointed shall hold their office for two years from 
the first Monday in March next following their appointment, and shall serve 
until their successors are appointed and qualified. [Cf. L. ’90, p. 352, § 6; 1 
H. C., § 771; L. 797, p. 366, § 24.] 


2 2296. Meetings—Expenses. 


The state board of education shall hold an annual meeting at the capital 
of the state on the first Tuesday in June of each year, and may hold such 
special meetings as may be deemed necessary for the transaction of public 
business, such special meetings to be called by the superintendent of public 
instruction. The persons appointed as members of the board of education 
shall be paid for their services the actual expenses incurred in the performance 
of their duties, which expenses shall be paid by the state treasurer, on warrant 
of the state auditor, out of funds not otherwise appropriated, upon the certifi- 
cate of the superintendent of public instruction: Provided, That the ex- 
penses of the whole board shall not exceed the sum of one thousand dollars in 
any one year. [L. ’90, p. 352, § 7; 1 H. C., § 772; L. 797, p. 367, § 25. ] 


? 2297. Vacancies. 


Whenever any vacancy in the board shall occur, whether by death, re- 
moval, resignation or otherwise, the governor shall fill the vacancy by appoint- 
ment. [L.’90, p. 355,89; 1 H.C., § 774; L. 97, p. 367, § 26.] 
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2 2298. Powers and Duties. 
The state board of education shall have power:— 

First: To adopt or to readopt, according to law, at a special meeting to be 
called by the superintendent of public instruction, a uniform series of text 
books for the use of the common schools throughout the state; 

Second: To prepare a course or courses of study for the primary, grammar 
and high school departments of the common schools, and to prescribe such 
rules for the general government of the common schools as shall secure regu- 
larity of attendance, prevent truancy, secure efficiency and promote the true 
interests of the common schools; 

Third: To use a common seal, and to elect one of their own members as 
secretary, who shall keep a correct record of all proceedings of the board, and 
shall file a certified copy of the same in the office of the superintendent of 
public instruction; l 

Fourth: To sit as a board of examination at their annual or special meet- 
ings, and to grant state certificates and life diplomas; 

Fifth: To prepare a uniform series of questions to be used by the county 
superintendents in the examination of teachers, and to determine rules and 
regulations for conducting the same. [Cf. L. 790, p. 352, § 8; 1 H. C., § 773; 
L. ’95, p. 373, § 1; L. 97, p. 367, § 27.] 


ARTICLE 4.—Boarp or HiıGHeRr EDUCATION. 


3 2299. Consists of Whom. 

The board of higher education shall consist of the state board of educa- 
‘tion, together with the president of the university of Washington, the presi- 
dent of the state agricultural college and school of science, and the principals 
of the state normal schools. [L. 79%, p. 368, § 28.] 


% 2300. Adopt and Harmonize Courses of Study. 

The board of higher education shall have the power, and it shall be their 
duty, to adopt courses of study for normal schools, and for the preparatory 
requirements for entrance to the university of Washington and to the agricul- 
tural college. The board shall arrange such courses and adopt and enforce 
such regulations as will place the state institutions into harmonious relations 
with the common schools and with each other, and unify the work of the 
public school system. [L. 797, p. 368, § 29.] 


ARTICLE 5.—Covunry SUPERINTENDENT. 


3 2301. Election—Term—Deputy—Vacancy. 


A county superintendent of common schools shall be elected in each 
county of the state at each general election, whose term of office shall begin 
on the second Monday in January next succeeding his election and continue 
for two years and until his successor is elected and qualified. He shall take 
the oath or affirmation of office, and shall give an official bond in a sum to be 
fixed by the board of county commissioners. He may, at his own cost, appoint 
a deputy, who shall qualify in the same manner as the county superintendent, 
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and perform all the duties of the office, subject, however, to revision by the 
county superintendent. The county commissioners of each county shall fill 
any vacancy that may occur in the office of county superintendent until the 
next general election. [Cf. Cd. ’81, § 3170; L. 790, p. 355, § 10; 1 H. C., 
§§ 238, 775; L. 97, p. 368, § 30.] 


See infra § 16521, approval and filing of See supra § 576, to complete business to 
bond. close of term. 

See supra § 574 and notes, tenure of office. See infra § 2308, mileage of superintendent, 

See supra § 1564 et seq., salaries specified. 


2 2302. Eligibility. 


No person shall be eligible to hold the office of county superintendent 
of common schools who shall not at the time of his election or appointment 
have taught in the public schools of this state one school year of nine months, 
and who shall not at the time of such election or appointment hold a state 
certificate or life diploma or a first grade common school certificate in full 
force and effect: Provided, That in all counties of the twenty-seventh class 
and in all counties of a class having a greater number than twenty-seven, a 
person shall be eligible to hold the office of county superintendent of common 
schools if he shall have taught in the public schools of the state for at least 
nine school months, and shall hold at the time of his election or appointment 
a certificate, except a special certificate or a temporary certificate, in full force 
and effect. [L. 97, p. 368, § 31.] 


? 2303. Proof of Qualifications to be Filed. 


The county auditor shall not place the name of any person upon the - 
official ballot as a candidate for the office of county superintendent of common 
schools unless such person shall have filed in the office of the county auditor, 
at least twenty days before the date at which the election is to be held, proof 
of having taught in the schools of the state one school year of nine months, 
together with a copy of one of the certificates required by this chapter. [L. 
97, p. 369, § 32.] 


% 2304. Powers and Duties Enumerated. 


Each county superintendent shall have the power, and it shall be his 
duty:— 

First: To exercise a careful supervision over the common schools of his 
county, and to see that all the provisions of the common school laws are 
observed and followed by teachers and school officers; 

Second: To visit each school in his county not less than once in each year; 

Third: To distribute promptly all reports, laws, forms, circulars and in- 
structions which he may receive for the use of the schools and the teachers; 

Fourth: To enforce the course of study adopted by the state board of 
education and to enforce the rules and regulations required in the examina- 
tion of teachers; 

Fifth: To keep on file and preserve in his office the biennial reports of the 
superintendent of public instruction and of the county superintendents of 
his county; 
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Sixth: To keep in good and well bound books, to be furnished by the county 
commissioners, records of his official acts; 

Seventh: To preserve carefully all reports of school officers and teachers, 
and at the close of his term of office to deliver to his successor all records, 
books, documents and papers belonging to the office, taking a receipt for the 
same, which shall be filed in the office of the county auditor; 

Eighth: To administer oaths and affirmations to school directors, teachers 
and other persons, on all official matters connected with or relating to schools, 
but shall not make or collect any charge or fee for so doing; 

Ninth: To keep in a suitable book an official record of all persons under 
contract to teach in the schools of his county, showing the number of the 
school district, the date of the contract, the names of the contracting parties, 
the date of the expiration of the teacher’s certificate and the grade thereof, the 
salary paid, and the date of commencing school, with the length of the term 
in weeks. He shall, if the contract is properly drawn and the contracting 
teacher has a certificate in full force and effect for the entire term for which 
the contract is issued, countersign the same, and no contract shall be valid 
without such signature of the county superintendent; 

Tenth: To make an annual report to the superintendent of public instruc- 
tion on the first day of August of each year for the school year ending June 
thirtieth, next preceding. ‘The report shall contain an abstract of the reports 
made to him by the district clerks, and such other matters as the superintend- 
ent of public instruction shall direct; 

Eleventh: To keep in his office a full and correct transcript of the bound- 
aries of each school district in the county. In case the boundaries of said 
districts are conflicting or incorrectly described, he shall change, harmonize 
and describe them, and, at their next regular meeting, he shall certify his 
action to the county commissioners of his county, and shall file with them 
a complete transcript of the boundaries of all school districts affected by his 
action, which shall be entered upon the journal of said board and become a 
part of the records. The county superintendent shall, on request, furnish the 
district clerks with descriptions of the boundaries of their respective districts; 

Twelfth: To appoint directors and district clerks to fill vacancies; to ap- 
point directors and district clerks for any new districts: Provided, That 
when any new district is organized, such of the directors and district clerk 
of the old district as reside within the limits of the new one shall be directors 
and district clerk of the new one, and the vacancies in the old district shall 
be filled by appointment; 

Thirteenth: To apportion, within ten days after receiving the certificate 
of apportionment of the superintendent of public instruction, the state annual 
schoo] fund, and such other funds as are subject to apportionment, to the 
several school districts entitled to receive the same, in accordance with the 
instructions of the superintendent of public instruction. He shall certify 
the result of the apportionment to the county treasurer, and also notify each 
clerk of the amount apportioned to that district; 

Fourteenth: To grant such temporary and special certificates and to con- 
duct such examinations of teachers and candidates for entrance to the normal 
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schools, and make such records thereof as may be prescribed by law: Pro- 
vided, That he shall give ten days’ notice of such examination by publication 
in some newspaper of general circulation published in his county, or if 
there be no newspaper, then by posting up hand bills, or otherwise; 
Fifteenth: To hold teachers’ institutes according to law, and to conduct 
such other meetings of the teachers of his county as may be for the best 


interests of the schools. [Cf. L. 90, p. 
$776; L.’97, p. 369, § 33] > 


Laws of ’91, p. 258, $ 27, requiring the coun- 
ty treasurer to certify to the county super- 
intendent of schools the amount of school 
moneys subject to apportionment ‘“with- 
in twenty days after the day on which taxes 


355, § 11; L. ’91, p. 240, § 3; 1 H. C., 


become delinquent each year, and quarterly 
thereafter,” does not incorporate within its 
terms the law fixing the delinquency of 
taxes in force at the time of its passage: 
School Dist. v. Fairchild, 10 W., 198. 


l 2305. Other Duties. 


The county superintendent shall require all reports of school district 
officers, teachers and others to be made promptly as required by law. He shall 
see that the teacher’s register is kept in accordance with law and the instruc- 
tions of the superintendent of public instruction, and that the records of 
school district clerks are properly kept. He shall require the oaths of office 
of all school district officers to be filed in his office, and shall furnish a 
directory of all such officers to the county treasurer, upon blanks to be fur- 
nished by the superintendent of public instruction, as soon as the election or 
appointment of such officers is determined and their oaths placed on file. 
[L. 797, p. 371, § 34.] 


g 2306. Office Days. 


He shall keep his office open for the transaction of official business such 
days each week as the duties of the office may require, and shall keep posted 
on the door of his office a notice of said office days and hours of such days. 
[L. 797, p. 371, § 35.] 


¢ 2807. Appeal From Decision, How Taken. 

Any person or board of directors aggrieved by any decision or order 
of the county superintendent may, within thirty days after the rendition of 
such a decision or making of such order, appeal therefrom to the superin- 
tendent of public instruction. The basis of the proceeding shall be an affi- 
davit by the party aggrieved, filed with the superintendent of public instruc- 
tion within the time for taking the appeal. The affidavit shall set forth the 
errors complained,of in a plain and concise manner. The superintendent of 
public instruction shall, within five days after the filing of such affidavit in 
his office, notify the county superintendent in writing of the taking of such 
appeal, and the county superintendent shall, within twenty days after being 
thus notified, file in the office of the superintendent of public instruction a 
complete transcript of the record and proceedings relating to the decision 
complained of, which shall be certified to be correct by the county superin- 
tendent. The superintendent of public instruction shall examine the tran- 
script of such proceedings and render a decision thereon, but no new testi- 
mony shall be admitted, and his decision shall be final unless set aside by a 
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court of competent jurisdiction. [Cf. L. 90, p. 360, § 16; L. 791, p. 245, § 6; 
1H.C., § 781; L. 797, p. 372, § 36.] 


3 2308. County Commissioners Shall Furnish Office. 


The county commissioners shal] provide the county superintendent with 
a suitable office at the county seat, and all necessary blanks, books, stationery, 
postage and other expenses of his office shall be paid by the county treasurer 
out of the county fund upon a sworn statement made quarterly and allowed 
by the county commissioners. [L. 90, p. 359, § 14; L. 791, p. 244, § 5; 1 
H. C., § 779; L. 79%, p. 372, § 37.] 


$ 2309. Salary and Mileage. 

The county superintendent shall, in addition to the salary fixed by law, 
be allowed mileage at the rate of five cents per mile for each mile actually and 
necessarily traveled in the performance of his official duties and in attendance 
on the convention of county superintendents, called by the superintendent of 
public instruction, but shal] not be allowed to charge or collect any fee for 
the performance of any other duty herein named: Provided, That no con- 
structive mileage shall be charged. [Cf. L. 790, p. 361; 1 H. C., § 782; L. 
"97, p. 372, § 38.] 

See supra § 1564 et seq., salary of officers. visions contained in this section providing 
Under Art. XI., § 8, of the Const., provid- that the county superintendent shall receive 
ing that the legislature shall fix the com- compensation at the rate of three dollars 


pensation by salaries of all county officers, for each school visited is invalid: Cox v. 
except certain enumerated ones, the pro- Holmes, 14 W., 255. 


ARTICLE 6—Districr DIRECTORS. 


2 2310. Election of Directors and Terms of Office. 

Directors of school districts shall be elected at the regular annual school 
election. At the first annual election in all new districts three directors shall 
be elected, for one, two and three years, respectively. No person shall be 
eligible to the office of school director who is not able to read and write the 
English language. The ballot shall specify the term for which each is to be 
elected. In all districts in which elections have been previously held, one 
director shall be elected for the term of three years, and if any vacancies 
are to be filled, a sufficient number to fill them for the unexpired term or 
terms; and the ballot shall specify the respective term for which each director 
is to be elected. Directors-elect shall take office on the first Monday in July 
next succeeding their election, and shall hold office until their successors are 
elected and qualified. Any director who fails to qualify on or before the day 
appointed for him to take office shall forfeit all rights to his office, and the 
county superintendent shall fill such vacancy by appointment, to hold office 
until the next annual election. [Cf. L. 790, p. 364, § 25; 1 H. C., § 790; L. 
793, p. 265, § 2; L. 97, p. 373, § 39.] 


See supra § 1348, exception as to ballots. when. 

See infra notes to § 2420. The law requiring registration of voters 

See infra § 2419 et seq., school district elec- has no application to school elections: Lu- 
tions, zader v, Sargeant, 4 W., 3v. 

See infra § 2426, registration required, 
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Every board of directors, unless otherwise specially provided by law, shall 
have power, and it shall be their duty,— 

First: To employ, and, for sufficient cause, to discharge teachers, mechanics 
or laborers, and to fix, alter, allow and order paid their salaries and compen- 
sation; 

Second: To enforce the rules and regulations prescribed by the superin- 
tendent of public instruction and the state board of education for the gov- 
ernment of the schools, pupils and teachers, and to enforce the course of study 
prescribed by the state board of education; 

Third: To provide and pay for materials and supplies as may be necessary 
for the schools, and to purchase such school furniture, charts or other appa- 
ratus as may have the written approval of the county school superintendent 
as to quality and price: Provided, That all such purchases of furniture, 
charts or other apparatus shall be approved at a meeting of said board, at 
which all members shall be present; 

Fourth: To rent, repair, furnish and insure school houses : 

Fifth: To build or remove school houses, purchase or sell lots or other real 
estate, when directed by a vote of the district to do so: Provided, That a 
school house already built shall not be removed, nor a new site for a school 
house be designated except when directed by two-thirds of the voters of such 
district at an election to be held for that purpose, which election may be a 
special or general school election; 

Sixth: To purchase personal property in the name of the district, and to 
receive, lease and hold for their district any real or personal property; 

Seventh: To suspend or expel pupils from school who refuse to obey the 
rules thereof, and may exclude from school all children under six years of age; 

Eighth: To provide free text books and supplies to be loaned to the pupils 
of the schools when directed by a vote of the district to do so; and if not so 
directed, to provide books for children of indigent parents, on the written 
report of the clerk, after investigation, that the parents of such children are 
unable to purchase the same; 

Ninth: To require all pupils to be furnished with such books as may have 
been adopted by the state board of education, as a condition to membership 
in the schools; 

Tenth: To exclude from schools and school libraries all books, tracts, 
papers and other publications of an immoral or pernicious tendency, or of 
a sectarian or partisan character; 

Eleventh: To authorize the school room to be used for summer and night 
schools, literary, scientific, religious, political, mechanical or agricultural so- 
cieties, under such regulations as the board of directors may adopt; 


Twelfth: To require teachers to conform to the provisions of the school 
law. [L. 790, p. 364, § 26; 1 H. C., § 791; L. *97, p. 373, § 40.] 


Powers and Duties Enumerated. 


county treasurer insurance money raised on 
a loss by fire of a school building in their 
district, to be divided between it and a new 
district recently formed out of it, when the 


See supra § 2334, children over six years 
entitled to attend. ee 

See notes to § 592% infra, bonds for security 
for labor on public works. 


A writ of mandate will not issue to 
compel school directors to pay over to the 


money has been actually expended by the 
directors in the erection of a new school 
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building, pursuant to a unanimous vote of 
the electors of the district: Elder v. Ty., 
3 W. T., 438. 

In an action for the recovery of services 
as a school teacher, from which position 
plaintiff was discharged before the expira- 
tion of her term of employment, where the 
allegations of the complaint regarding her 
employment by the directors are admitted 
by the answer, proof as to the manner of 
the employment is unnecessary, and errors 
committed by the court in the admission of 
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introduction by plaintiff of a first grade cer- 
tificate regular in form signed by the coun- 
ty superintendent and two examiners and 
effective for a period more than covering 
the time of the employ ment, and which she 
states was delivered to her by the county 
superintendent as a teacher’s certificate, is 
prima facie proof of her being entitled to 
teach at the time she was so employed: 
Fitzgerald v. School Dist., supra. 

In order to obtain jurisdiction of a school 
district, service of process must be had on 


evidence to prove her employment are im- 
material: Fitzgerald v. School Dist, 5 W., 


In an action for services as teacher the 


the clerk, service on an individual member 
of the board not being sufficient: Downs v. 
Directors, 4 309. 


22312. Liability of. 


Any board of directors shall be liable as directors in the name of the 
district for any judgment against the district, for any salary due any teacher, 
and for any debts legally due, contracted under the provisions of this act, 
and they shall pay such judgment or liability out of the school funds to the 
credit of the district. [L. 90, p. 365, § 27; 1 H. C., § 792; L. 797, p. 374, 
§ 41.] 


2 2313. Non-Resident Pupils May Attend—Tuition. 


Any board of directors shall have power to make arrangements with 
adults wishing to attend school or with the directors of an adjoining district 
for the attendance of such children in the school of either district as may 
be best accommodated therein: Provided, That in case such arrangements 
are not made, or children from school districts not adjoining desire to attend 
school in their district, they may charge reasonable tuition for such attend- 
ance: Provided further, That all moneys collected by any school district 
officer for the use of the district, shall, within thirty days after the date of 
its collection, be turned over to the county treasurer and placed to the credit 
of the district. [Cf. L. 90, p. 365, § 28; L. 791, p. 248, § 10; 1 H. C., § 793; 
L. ’97, p. 375, § 42.] 


2 2314. By-Laws and Meetings of Board. 


Any board of directors shall have power to make such by-laws for their 
own government, and the government of the common schools under their 
charge, as they deem expedient, not inconsistent with the provisions of this 
title, or the instructions of the superintendent of public instruction or the 
state board of education. A regular meeting of each board of directors 
shall be held on the first Saturday of February, May, August and November. 
They may, however, hold such other special or adjourned meetings as they 
may from time to time determine, or as may be specified in their by-laws. 
[Cf. L. 790, p. 366, § 29; 1 I. C., § 79; L. 797, p. 375, § 43. ] 


? 2315. May Convey Property and Issue Warrants. 

The board of directors of each school district shall have custody of all 
school property belonging to the district, and shall have power, in the name 
of the district or in their own names as directors of the district, to convey 
by deed all the interest of their district in or to any school house or lot di- 
rected to be sold by vote of the district, and all conveyances of real estate 
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made to the district, or to the directors thereof, shall be made to the board 
of directors of the district and to their successors in office; said board, in 
the name of the district, shall have power to transact all business necessary 
for maintaining schools and protecting the rights of the district; and it shall 
be the duty of the directors of every schoo] district to issue and sign warrants, 
as such directors, for the payment of all demands audited and allowed against 
their district, and to sign, execute and acknowledge, as such directors, deeds 
for the conveyance of all real estate sold by them as in this section provided. 
[Cf. L. 790, p. 366, § 30; L. 91, p. 249, $ 11; 1 H. C., § 795; L. ’97, p. 375, 


§ 44. ] 


? 2316. Not to be Interested in Contracts. 


It shall be unlawful for any director to have any pecuniary interest, 
either directly or indirectly, in any erection of school houses, or for warming, 
ventilating, furnishing or repairing the same, or be in any manner connected 
with the furnishing of supplies for the maintenance of schools, or to receive 
or accept any compensation or reward for services rendered as director. [L. 
°90, p. 366, § 31; 1 H. C., § 796; L. ’97, p. 376, § 45.] 


¢ 2317. Limit of Annual Indebtedness. 

It shall be unlawful for any board of directors to contract indebtedness 
against their district in any one year in any sum or sums exceeding the 
aggregate of the amount due to said district during the year from state funds, 
the amount of special tax levied for the year and the estimated receipts from 
other sources, unless said indebtedness be authorized by a vote of the electors 
of said district. [L. 793, p. 266, § 3; L. ’97, p. 376, § 46.] 


¢ 2318. Appeal—Procedure in. 

Any person aggrieved by any decision or order of the board of directors 
may, within thirty days after the rendition of the decision or making of such 
order, appeal therefrom to the county superintendent of the proper county; 
the basis of such proceedings shall be an affidavit filed by the party aggrieved 
with the county superintendent within the time for taking appeal. The 
affidavit shall set forth the errors complained of in a plain, concise manner. 
The county superintendent shall, within five days after the filing of such 
affidavit in his office, notify the clerk of the proper district, in writing, of the 
taking of such appeal, and the latter shall, within ten days after being thus 
notified, file in the office of the county superintendent a complete transcript 
of the record and proceeding relating to the decision complained of, which 
shall be certified to be correct by the clerk of the district. After the filing 
of the transcript aforesaid in the office, he shall notify in writing all persons 
interested of the time and the place where the matter of the appeal will be 
heard by him. At the time thus fixed for the hearing he shall hear the testi- 
mony of either party, and for that purpose may administer oaths if necessary, 
and he shall make such decision as may be just and equitable, which shall be 
final unless appealed from, as provided for in this title. [L. 90, p. 366, § 32; 
1 H. C., § 797; L. ’97, p. 376, $ 47.] 
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See notes to §§ 2275, 2311, supra. ance with this section the objection cannot 

If no point is made in the court below on be raised for the first time in the supreme 
failure of respondent to appeal from the court: Fitzgerald v. School Dist., 5 W., 112, 
order of the board of directors in accord- 114. 


ARTICLE 7.—District CLERKS8. 


? 2319. Election—Term—Vacancy. 


A district clerk shall be elected in each district at each annual election, 
to hold office for one year, beginning on the first Monday in August next 
succeeding his election, and until his successor is elected and qualified. In 
case of the death, removal or resignation of the district clerk, the county 
superintendent shall fill the vacancy by appointment. Any district clerk 
failing to qualify as provided for in this title, on or before the day appointed 
for him to take office, shall forfeit all right to his office, and the county super- 
intendent shall fill the office by appointment, to hold until the next annual 
election. [L. ’90, p. 367, § 33; 1 H. C., § 798; L. 793, p. 266, § 4; L. 797, p. 
377, § 48.] 


g 2320. Powers and Duties Enumerated. 
The duties of the district clerk shall be as follows:— 

First: To attend all meetings of the board of directors; but if he shall not 
be present, the board of directors shall select one of their number to act as 
clerk, who shall certify the proceedings of the mecting to the clerk of the 
district, to be recorded by him. He shall keep his records in a book to be 
furnished by the board of directors, and he shall preserve copies of all reports 
made to the county superintendent, and safely preserve and keep all books 
and documents belonging to his office, and shall turn the same over to his 
successor; 

Second: To keep accurate and detailed accounts of all receipts and ex- 
penditures of school money. At each annual school meeting the district 
clerk must present his record book for public inspection, and shall make a 
statement of the financial condition of the district and of the action of the 
directors, and such record must always be open for public inspection; 

Third: To take annually, in June of each year, an exact census of all 
children and youth between the ages of five and twenty-one years who were 
bona fide residents of the district on the first day of June of that year; and 
he shall designate the number of weeks each child between the ages of six 
and twenty-one years has attended school during the school year; the names 
and sex of all children subject to enumeration, together with the names of 
their parents or guardians: Provided, That Indian children not living under 
the guardianship of white persons, or who have not severed their tribal rela- 
tions, or Mongolian children not native born, shall not be included in said 
census. He shall note all defective youth between the ages of five and 
twenty-one years; and he shall, on or before the fifteenth day of July, make 
to the county superintendent a full and complete report of all children enum- 
erated, together with a complete statistical report of the affairs of his district, 
which report shall be verified by affidavit. Said report shall be made upon 
blanks to be furnished by the superintendent of public instruction, and shall 
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contain such items of information as said superintendent shall require, in- 
cluding the following: The names of all persons, male and female, between 
the ages of five and twénty-one years, residing in the district on the first 
day of June last past, together with the number of weeks each has attended 
school during the last school year; the names and residences of the parents 
or guardians of all such children; the number of schools or departments 
taught during the year, and the branches taught; the number of children, 
male and female, enrolled in school, and the average daily attendance; the 
number of teachers employed, and their compensation per month; the num- 
ber of days school was taught during the past school year, and by whom; the 
text books used, and the number of volumes, if any, in the school district 
library; the aggregate amount paid teachers during the year; the number 
of school] houses in the district, and the value of them; the aggregate value 
of all schoo] furniture and apparatus belonging to the district; the amount 
raised by special tax during the year for the support of schools, and for build- 
ings, sites and furniture; the amount raised by subscription, or by other 
means than taxation; the amount of bonded indebtedness of the district, 
and the rate of interest paid; the amount of all other indebtedness, and 
such other items as the superintendent of public instruction may deem of 
importance, and as may be provided for in the blanks furnished for said 
report, and the clerk shall keep on file a duplicate copy of said report; 

Fourth: To keep an accurate account of all expenses incurred by him in 
his district in keeping the school house in repair, in providing for necessary 
janitor work, and in providing school supplies, and for other expenses in- 
curred by him on account of the school, which accounts must be audited by 
the board of directors and paid out of the district school fund; 

Fifth: To give the required notice of all annual or special elections; also, 
to give notice of the regular and special meetings of the board of directors as 
herein authorized; 

Sixth: To report to the county superintendent at the beginning of each 
term of school the name of the teacher and the proposed length of the term, 
and to supply the teacher with the school register furnished by the superin- 
tendent of public instruction; 

Seventh: To issue and countersign all warrants ordered to be issued by the 
board of directors; 

Eighth: To report to the superior judge, before the first day of December 
of each year, the name and residence of every child that failed to attend 
school as required by law, and shall submit, at their next regular meeting, a 
duplicate of said report to the school board of his district. [Cf. L. ’90, p. 367, 
$ 34; L. 91, p. 250, § 12; 1 H. C., § 799; L. 793, p. 266, § 5; L. ’97, p. 377, 
$ 49.] 


$ 2321. Compensation—Allowance of. 

The district clerk shall receive three dollars per day for the time actually 
and necessarily spent in taking the census and making his report, and he 
shall receive such other reasonable compensation for other services as the 
directors shall allow, said accounts to be audited and paid by the directors out 
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of the funds of the district: Provided, That no account for services rendered 
by any district clerk shall be audited or allowed by any board of directors, or 
any warrant issued for the payment of any such accounts, until he shall 
have filed with the board of directors a certificate of the county superintend- 
ent of his county that all reports required by law have been properly made; 
and it shall be the duty of the county superintendent to make out and trans- 
mit to the clerks of such districts as have made all reports as required by law, 
on or before the last Saturday of the months of January, April, July and 
October of each year, the certificates required by this section. [Cf. L. ’90, p- 
369, § 35; L.’91, p. 252, § 13; 1 H. C., § 800; L. 97, p. 379, § 50.] 


ARTICLE 8.—TEACHERS. 


? 2822. Who are Qualified Teachers. 

No person shall be accounted as a qualified teacher, within the meaning 
of the school law, who has not first received a certificate issued by the super- 
intendent of public instruction, or who has not a state certificate or life 
diploma from the state board of education, or who has not a temporary cer- 
tificate or a special certificate granted by the county superintendent according 
to law: Provided, That nothing in this section shall be construed as invali- 
dating any certificate in force at the time of its passage, but the same shall 
remain in force for the period for which each was issued. [Cf. L. 790, p. 369, 
§ 37; L. 791, p. 252, § 14; 1 H. C., § 802; L. 97, p. 380, § 51.] 


2 2323. Reports of. 


Every teacher employed in any common school shall make a report to 
the county superintendent at the time of the contract to teach such school, 
showing the number of the district in which he is to teach, the grade of his 
certificate, date it expires, and the proposed length of term, and at the close 
of any school to report to the county superintendent on the blanks prescribed 
by the superintendent of public instruction. Every teacher who shall be 
teaching at the close of the school year, or who shall teach the last term of 
any school year, in any school district, shall make a report to the county 
superintendent immediately upon the close of such schoo] year or term, for 
the entire time taught in said school district since the beginning of the school 
year. Copies of all reports made by teachers shall be furnished to the clerk 
of the district, to be by him filed in his office. No board of directors shall 
draw any order or warrant for the salary of any teacher for the last month of 
his service until the reports herein required shall have been made and re- 
ceived: Provided, That in all schools acting under the direction of a city 
superintendent the report of such superintendent shall be accepted by the 
county superintendent and the directors in lieu of the teacher’s report, and 
that when there is no city superintendent, the report of the principal shall 
be accepted in lieu of the teacher's report. [L. ’90, p. 370, § 38; L. ’91, p. 
253, § 15; 1 H. C., § 808; L. 97, p. 350, § 52.] 


2 2324. Must Keep Register. 
Every teacher shall keep a school register in the manner provided for, 
and no board of directors shall draw any warrant for the salary of any teacher 
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for the last month of his service in the school at the end of any term or year 
until they shall have received a certificate from the district clerk that the said 
register has been properly kept, the summaries made and the statistics en- 
tered, or until, by personal examination, they shall have satisfied themselves 
that it has been done. [Cf. L.’90, p. 370, § 39; 1 H. C., § 804; L. 797, p. 381, 


§ 53.] 


¢ 2325. Must Enforce Course of Study, etc. 


Teachers shall faithfully enforce in the schools the course of study and 
regulations prescribed. [See ref. to last sec.; L. 797, p. 381, § 54.] 


@ 2326. Written Record of Employment. 

No teacher shall be employed except by written order of a majority of 
directors, at a regular or speeial meeting thereof, nor unless the holder of a 
legal teacher’s certificate in full force and effect for the full period covered 
by said contract. [See ref. supra; L. 797, p. 381, § 55.] 


? 2327. Legal Holidays. 

No teacher shall be required to teach school on Saturdays or any legal 
holiday, and no deduction from the teacher’s time or salary shall be made by 
reason of the fact that a school day happens to be one of the days referred 
to in this section as a day on which school shall not be taught. [Cf. L. ’90, 
p. 371, § 40; 1 H. C., § 805; L. 97, p. 381, § 56. | 


¢ 2328. May Suspend Pupils. 

Every teacher shall have power to hold every pupil to a strict accounta- 
bility in school for any disorderly conduct on the way to and from school, or 
on the grounds of the school, or during the intermission or recess; to suspend 
from school any pupil for good cause: Provided, That such suspension shall 
be reported to the directors as soon as practicable for their decision. [L. 790, 
p. 371, § 41; 1 H. C., § 806; L. 797, p. 381, § 57.] 


@ 2829. Teach Morality and Patriotism. 

It shall be the duty of all teachers to endeavor to impress on the minds of 
their pupils the principles of morality, truth, justice, temperance and patriot- 
ism; to teach them to avoid idleness, profanity and falsehood; to instruct 
them in the principles of free government, and to train them up to the true 
comprehension of the rights, duty and dignity of American citizenship. [L. 
790, p. 371, § 42; 1 H. C., § 807; L. 797, p. 381, § 58.] 


ARTICLE 9.—Cowunty TREASURER. 


8 2330. Treasurers of School Districts, Duties. 

The county treasurers of the several counties of this state shall be ex 
officio treasurers of the several school districts of their respective counties, 
and it shall be the duty of each county treasurer,— 

First: To receive and hold all moneys belonging to such school districts, 
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and to pay them out upon warrants or orders of the boards of directors of 
the districts to which they belong; 

Second: To certify to the county superintendent of common schools of his 
county, July first of each year, and quarterly thereafter, the amount of all 
school moneys in his possession subject to apportionment on the last day of 
the preceding month, which certificate shall specify the source or sources 
from which said moneys were derived; 

Third: To make annually, on or before the fifteenth day of July, a report 
to the county superintendent of his county, which report shall show the 
amount of school funds on hand at the beginning of the school year last past 
belonging to each school district; the amount of funds placed to the credit 
of each school district during the school year ending June thirtieth, last 
past, and the sources from which said funds were derived; the amount of 
funds disbursed upon orders or warrants of each school district during the 
year, and for what purpose they were paid out; the amount of funds re- 
‘maining in his possession at the close of the school year subject to be paid 
out upon warrants of school district officers, and the fund to which said 
moneys belong; also the amount of all unpaid warrants or bonds appearing 
upon his register at the close of the school year; 

Fourth: He shall keep a register of all school district warrants presented 
to him for payment, which register shall show the number of the warrant, 
the date of issue and the date on which it was registered, the amount, and 
the purpose for which it was issued, to whom issued and to whom paid, and 
the amount of interest, if any, accruing on said warrant before payment. 
Whenever any school district warrant shall be presented to the county 
treasurer for payment, if properly signed, he shall pay the same out of the 
proper fund of the district upon which it is issued, if there be funds in his 
possession for that purpose; but if there be no funds in his possession for that 
purpose he shall indorse upon the back of said warrant the words, “Presented 
and not paid for want of funds,” together with the date of said indorsement, 
and thereafter said warrant shall draw interest at the same rate as county 
warrants until there shall be sufficient funds for its payment; and it is hereby 
made the duty of the county treasurer to advertise, quarterly, all warrants 
which he is prepared to pay, in the same way in which he is required to 
advertise county warrants, and after the date fixed in said notice said warrants 
shall cease to draw interest. [Cf. L. 90, p. 380, § 71; L. ’91, p. 258, $ 27; 1 
H. C., § 819; L. ’93, p. 268, § 8; L. 97, p. 381, § 59.] 


ARTICLE 10.—GENERAL Provisions RELATING TO OFFICERS. 


@ 2331. Shall Turn Over Property. 

When any school officer is superseded, by election or otherwise, he shall 
immediately deliver to his successor in office all books, papers and moneys 
pertaining to his office: [Cf. L. ’90, p. 380, § 69; 1 H. C., § 829; L. 797, p. 
383, $ 60.] 


2 2332. Take Oath of Office. 
Every person elected or appointed to any office mentioned in this act 
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shall, before entering upon the discharge of the duties thereof, take an oath 
or affirmation to support the constitution of the United States and the 
state of Washington, and to promote the interest of education, and to faith- 
fully discharge the duties of his office according to the best of his ability. In 
case any officer has a written appointment or commission, his oath or affirma- 
tion shall be indorsed thereon and sworn to before any officer authorized to 
administer oaths. School officers are hereby authorized to administer all 
oaths or affirmations appertaining to their respective offices without charge 
or fee. All oaths of office as herein provided shall, when properly made, be 
filed with the county superintendent of schools. [Cf. L. ’90, p. 380, § 70; 1 
H. C., § 828; L. 97, p. 383, § 61.] 


2 2333. Shall File Signature. 


Every school district director or clerk shall, on assuming the duties of 
his office, place his signature, certified to by some school district officer, on 
file in the office of county treasurer; and it shall be unlawful for any county 
treasurer to pay or register any school] district warrant if the signatures are 
not on file in his office or do not correspond to the certified signatures therein 
filed. [L. ’93, p. 268, § 7; L. 97, p. 383, § 62.] 


The provisions of this section are intended a forged school district warrant, who 
for the protection, not of the public at large, claims to have purchased same on the 
but of the county and the school districts strength of such treasurer’s indorsement: 
therein, and no action will lie against a Roberts v. Prescott, 15 W., 462. 
treasurer and his sureties, by the holder of 


? 2833a. Authority of Officers. 

Nothing in this act shall be so construed as to invalidate the authority 
of any school officer appointed or elected under provisions of law and holding 
office at the time of the passage of this act, nor of any contract in full force 
and effect at the time of the passage of this act. [L. ’97, p. 383, § 63.] 


CHAPTER III. 
OF THE COMMON SCHOOL SYSTEM. 


ARTICLE 1.—District SCHOOLS. 


2 2334. Common Schools Defined. 

Common schools shall include all district grades, and high schools that 
are maintained at public expense in each school district and under the control 
of boards of directors. Every common school, not otherwise provided for by 
law, shall be open to the admission of all children between the ages of six 
and twenty-one years residing in that school district. [Cf. L. ’90, p. 371, § 
44; 1 H. C., § 809; L. ’97, p. 384, § 64.] 


3 2335. Subjects to be Taught. 

All common schools shall be taught in the English language, and in- 
struction shall be given in the following branches, viz.: Reading, penman- 
ship, orthography, written arithmetic, mental arithmetic, geography, English 
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grammar, physiology and hygiene, with special reference to the effects of 
alcoholic stimulants and narcotics on the human system, history of the United 
States, and such other studies as may be prescribed by the state board of 
education. Attention must be given during the entire course to the cultiva- 
tion of manners, to the laws of health, physical exercise, ventilation and 
temperature of the school room, and not less than ten minutes each week must 
be devoted to the systematic teaching of kindness to not only our domestic 
animals, but to all living creatures. [Cf. L. ’86, pp. 29-31; L. ’90, p. 372, § 
45; 1 H. C., § 810; L. 795, p. 8, § 1; L. 97%, p. 384, § 65.] 


2 2386. School Day and Month Defined. 


The schoo] days shall be six hours in length, exclusive of an intermission 
at noon, but any board of directors may fix as the school day a less number 
of hours than six: Provided, That it be not less than four hours for primary 
schools under their charge, and any teacher may dismiss any or all pupils 
under eight years of age after an attendance of four hours, exclusive of any 
intermission at noon. The school month shall be construed to be twenty 
school days, or four weeks of five days each. [Cf. L. 790, p. 372, § 46; 1 H. 
C., § 811; L. 797, p. 384, § 66. ] 


2 2337. School Year. 


The school year shall begin on the first day of July and end with the 
last day of June. [L. ’90, p. 373, § 49; 1 H. C., § 814; L. 797, p. 384, § 66.] 


3 2838. Contagious Diseases. 


No teacher, pupil or janitor shall be permitted to attend school from any 
house in which smallpox, varioloid, scarlet fever, diphtheria or any other 
contagious or infectious diseases are prevalent. No teacher, pupil or janitor 
shall be permitted to return to school from any house where the above-men- 
tioned diseases, or any form of them, have prevailed, until three weeks shall 
have elapsed from the beginning of convalescence of the patient, or upon 
the certificate of a registered physician in good standing that there is no 
danger of contagion. In case of whooping cough, chicken pox and measles, 
certified by a physician to be not of a malignant character, this rule shall 
not apply to teachers, pupils or janitors who have had these diseases and 
have entirely recovered from them. [Cf. L. 790, p. 372, § 47; 1 H. C., § 812; 
L. 97, p. 384, § 68.] l 


@ 2339. Pupils Shall Comply With Regulations. 

All pupils who may attend the common schools shall comply with the 
regulations established in pursuance of the law for the government of the 
schools, shall pursue the required course of studies, and shall submit to the 
authority of the teachers of such schools. Continued and wilful disobedience 
or open defiance of authority of the teacher shall constitute good cause for 
expulsion from school. [Cf. L. 790, p. 372, § 48; 1 H. C., § 813; L. 797, p. 
385, § 69.] 
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¢ 2340. Minimum Length of School Term. 

All school districts in this state shall maintain school during at least 
three months each year. All graded school districts in incorporated cities 
and towns shall maintain school during at least six months each year. [L. 
97, p. 385, § 70.] 


3 2341. Compulsory Attendance. 

All parents, guardians and other persons in this state having or who 
may hereafter have immediate custody of any child or children between the 
ages of eight and fifteen years, shall send the same to school at least three 
months in each year. [L. 797, p. 385, § 71.] 


ARTICLE 2.—GRaADED anD Hian ScHOOLS. 


22842. Limits of Districts. | 

Each incorporated city or town in the state shall be comprised in one 
school district, and shall be under the control of one board of directors: 
Provided, That nothing in this section shall be so construed as to prevent the 
extension of such city or town district a reasonable distance beyond the limits 
of such city or town: And provided further, That nothing in this section 
shall be so construed as to change or disturb the boundaries of any school 
district organized prior to the incorporation of any city or town, except in 
cases of the incorporation of cities or towns lying partly in two or more 
school districts organized prior to the incorporation of such city or town, or 
of the extension of the boundaries of cities or towns beyond the limits of the 
school districts in which they are situated, or in cases where two or more 
cities or towns unite, as provided by law: And provided further, That no 
portion of any district which has issued bonds, shall be transferred or united 
to any other district until all such bonds have been redeemed and canceled. 
[Cf. L. 90, p. 379, § 65; L. 791, p. 257, § 23; 1 H. C., § 834; L. ’97, p. 385, 


§ 72.] 


3 2343. Principal, When to be Employed. 

In all such city or town districts where the number of children of school 
age is sufficient to require the employment of more than one teacher, the 
board of directors shall designate one of such teachers as principal, and such 
principal shall have general supervision over the several departments of his 
school. The school or schools in such city or town districts shall be graded 
in such a manner as the directors thereof shall deem best suited to the wants 
and conditions of such districts: Provided, That the course of study estab- 
lished for such districts shall not be inconsistent with the laws of this state. 
[L. 97, p. 386, § 73. ] 


32344. City Superintendent, When to be Employed. 

The directors of such city or town districts wherein schools are main- 
tained in two or more buildings shall elect one city or town superintendent, 
who may be a teacher in the schools of such district, and such city or town 
school superintendent shall have general supervision over the schools of his 
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district, subject to the concurrence of the board of directors; and it shall 
be the duty of the principal or city school superintendent to report to the 
superintendent of public instruction such facts relative to the grading, course 
of study, enrollment, attendance and other matters pertaining to such schools 
as he may require, on blanks furnished for that purpose. [L. 790, p. 379, § 
65; L. 791, p. 257, § 23; 1 H. C., § 834; L. 797, p. 386, § 74.] 


ARTICLE 3.—In Cities or TEN THOUSAND INHABITANTS AND OVER. 


2 2345. City Board of Education, Powers of. 


Whenever any incorporated city in this state shall have a population of 
ten thousand or more inhabitants, as shown by any regular or special census, 
together with any adjacent or contiguous territory that now is or may be 
hereafter attached to said city for school purposes, it shall constitute one 
school district and be known by the name “...... (name of city) school 
district No. ....,” in county, state of Washington, and the board 
of directors thereof shall constitute a body corporate and possess all the usual 
powers of a corporation for public purposes, and in that name and style may 
sue and be sued, purchase, hold, and sell such personal and real estate, and 
enter into such obligations as are authorized by law; and the title to all 
school buildings or other property, real or personal, owned by any school 
district within the corporate limits of any city shall, upon the organization of 
a district under the provisions of this title, vest immediately in the new dis- 
trict, and the board of directors by this title provided, shall have exclusive 
control of the same for all the purposes herein contemplated. [L. 90, p. 386, 
$ 1; 1 H. C., § 857; L. 97, p. 386, § 75.] 


Under this and the next section cities of 
more than ten thousand inhabitants can, by 


hold office, the enlarged district becomes 
subject to the control of the board of edu- 


an extension of their city limits, embrace 
other and independent school districts, and 
by such extension prematurely end the off- 
cial term of the school officers of the dis- 
tricts or parts of districts so brought into 
the extended city limits: McGovern v. Fair- 
child, 2 W., 479. 

Upon the annexation of additional terri- 


cation of the city as constituted before such 
enlargement: Id.; cited in School Dist. v. 
Commrs. of King Co., 3 W., 164, 156. 

The act of the legislature providing for 
school districts in cities of ten thousand or 
more inhabitants is not unconstitutional on 
the ground that it affords a different and 
better system of education to such cities 


tory, it all becomes merged in the school 
district comprising the city, and the officers 
of the district so annexed at once cease to 


which amounts to special legislation: 
Holmes & Bull F. Co. v. Hedges, 13 W., 696 


2 2346. Board, How Constituted, Terms of Members. 


The said board of directors shall consist of five members, who shall be 
elected by ballot by the qualified electors of the district, and shall hold their 
offices for a term of three years, and until their successors are elected and 
qualified: Provided, That the members of the board of directors in any 
city to which the provisions of this title apply, shall serve out the time for 
which they were elected: Provided further, That at the first election of 
members subsequent to the passage of this act, it shall be so arranged by the 
members elect drawing lots, that the term of two members shall expire in 
one year, the term of two members shall expire in two years, and the term 
of one member shall expire in three years after the said first election. [Cf. 
L. 790, p. 386, § 2; 1 H. C., § 858; L. 9%, p. 387, § 76.] 
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? 2347. Annual Election—Notices—Polls. 


The regular district election shall be held annually in each district con- 
templated by this chapter on the first Saturday of November. The board of 
directors shall cause written or printed notices to be posted, specifying the 
day and the places of such election, and the time during which the ballot box 
shall be kept open; not less, however, than six hours. Said notices shall 
be posted in at least one place in each ward in the district at least twenty 
days previous to the time of election. Said notices shall also be published 
for the same length of time in two daily papers published in the district, and 
if there be no daily or dailies, then in the weekly paper or papers in three 
regular issues next preceding the day of such election. If the board of 
directors fail to give notice at such time, as herein provided, then any five 
legal voters residing in the district may give such notice over their own 
names, and such election may be held after the day fixed by this title for such 
election. All elections shall be by ballot, and in the absence of any notice 
specifying the hour, the ballot box shall be open at one o’clock p. m. and 
be closed at eight p. m. [L. 790, p. 387, § 3; 1 H. C., § 859; L. 797, p. 387, 
§ 77.] 


2 2348. Voting Places—Registration—Officers of Election. 


The board of directors shall, at a regular meeting, provide one voting 
place in each ward of the city, and appoint judges and clerks of election, who 
shall observe and cause to be observed at such election all the election laws 
of this state applicable thereto not otherwise provided for: Provided, That 
only those persons, male and female, who have complied with the laws gov- 
erning registration in cities of the class for which this chapter provides, shall 
be permitted to vote, and that no person shall be permitted to vote at said 
election except in the word in which he or she resides. There shall be pro- 
vided by the board of directors registration books for each ward, in which 
the secretary of the board shall register separately the names of males and 
females who apply for registration and are legally qualified as otherwise pro- 
vided by law. Should any of the judges be absent at the opening of the 
polls, the electors present shall appoint a legal voter, who, upon taking oath, 
shall be qualified to fill the vacancy. [Cf. L. ’90, p. 387, $ 4; 1 H. C., § 860; 
L. ’97, p. 388, § 78. ] 


$ 2349. Directors to Canvass and Announce Returns. 

The board of directors shall, upon closing the polls, receive the returns 
at the time and the place it shall direct, and shall, within five days from said 
election, meet as a canvassing board, and in the presence of any duly qualified 
justice of the peace in and for said county, canvass the returns and ascertain 
the result. The result of said election shall be certified by the board of 
directors to the county school superintendent, who shall preserve said cer- 
tificate, entering upon his records the receipt of said certificate and the names 
of the person or persons elected as members of such board of directors for 
said district, together with the terms for which elected. [Cf. L. ’90, p. 387, 
§ 5; 1 H. C., § 861; L. 97, p. 388, § 79.] 
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3 2350. Directors to Qualify—Secretary. 

All persons elected as members of the board of directors shall, within 
ten days thereafter, appear before an officer authorized to administer oaths, 
take and subscribe the usual oath of office, and deliver the same to the county 
superintendent of schools. In case any person elected shall fail so to do, his 
election shall be void, and the vacancy occasioned thereby shall be filled by 
the board as hereinafter provided. The term of office of persons so selected 
shall begin on the first Saturday of the month following their election, when 
the members of the board of directors shall elect a president and a vice presi- 
dent from among their number, who shall serve for a term of one year or until 
their successors are elected and qualified. They shall elect annually a secre- 
tary, at such salary as they, the board, may deem just. Said secretary shall 
not be a member of the board of directors, and may be removed by the board 
at any time. [Cf. L. 790, p. 388, §§ 6, 7; 1 H. C., §§ 862, 863; L. ’97, p. 388, 
g 80.] 

l 2351. Officers, How Elected. 

The election of the officers of the board of directors, the city superin- 
tendent, the secretary, teachers and janitors shall be by viva voce vote upon 
a call of the roll of all the members, and no person shall be declared elected 


unless he receives a majority vote of all the members of the board. [L. ’90, 
p. 388, § 8; 1 H. C., § 864; L. ’97, p. 389, § 81.] 


3 2352. Duty of President. 

It shall be the duty of the president to preside at all meetings of the 
board, and to perform such other duties as the board may prescribe. [L. ’90, 
p. 388, §9; 1 H. C., § 865; L. ’97, p. 389, § 82.] 


3 2353. Duty of Vice President. 

It shall be the duty of the vice president to perform all the duties of 
president in case of his absence or disability. [L. ’90, p. 388, § 10; 1 H. C., 
§ 866; L. 97, p. 389, § 83.] 


@ 2354. Duty of Secretary. 

It shall be the duty of the secretary to be present at all the meetings of 
the board, to keep an accurate journal of the proceedings, to take charge of 
its books and documents, to countersign all warrants for school moneys drawn 
upon the county treasurer by order of the board; he may be authorized by the 
board of directors to purchase needed supplies for the schools, and shall also 
act as superintendent of buildings, and shall be charged with the special care 
of the schoo] buildings of the district; he shall also perform such other duties 
as the board may direct. [L. 790, p. 388, § 11; 1 H. C., § 867; L. 797, p. 
389, § 84.] 


¢ 2355. Bond of—Duties as Purchasing Agent. 


Before entering upon the discharge of his duties, the secretary of the 
board shall give bonds in such sum as the board of directors may fix from 
time to time, but for not less than five thousand dollars, with good and suffi- 
cient sureties, and shall take and subscribe an oath or affirmation, before a 
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proper officer, that he will support the constitution of Washington, and faith- 
fully perform the duties of his office. He shall, from time to time, as he 
may be required by the board, make a complete and detailed record of his 
transactions as purchasing agent of the board and as superintendent of build- 
ings, which shall be combined with his annual report, to be published in the 
manner determined by the board. [T.. 790, p. 389, § 12; 1 H. C., § 868; L 
"97, p. 389, § 85.] 


? 2356. Meetings of Board. 

The regular meetings of the board of directors shal] be held monthly at 
such a time as the by-laws of the board may prescribe, but special meetings 
may be held from time to time as circumstances may demand, at the call of 
the president or on petition of a majority of the members of the board, and all 
meetings shall be open to the public unless otherwise specially ordered. [L. 
90, p. 389, § 13; 1 H. C., § 869; L. °97, p. 390, § 86.] 


@ 2357. Office of Board. 

The board of directors shall maintain an office where all regular meet- 
ings shall be held, and all records, vouchers and other important papers be- 
longing to the board may be preserved, and at all times ready for inspection 
of resident taxpayers. [L. 790, p. 389, § 14; 1 H. C., § 870; L. ’9%, p. 390, 


g 87.] 


% 2858. Duties of County Treasurer as Treasurer of Board. 

The county treasurer shall be the ex officio treasurer of the board of 
directors; he shall prepare and submit to the secretary, in writing, on the first 
day of January, April, July and October of each year, a report of the state 
[of the] finances, and shall pay school moneys placed to the credit of the 
district only upon warrants signed by the president or by a majority of the 
board of directors and countersigned by the secretary. [Cf. L. ’90, p. 389, 
§ 15; 1 H. C., § 871; L. 9%, p. 390, § 88. ] 

A county treasurer, who is ex-officio treas- certain school bonds of the district, whether 
urer of a school district of his county, is not he acted in the performance of such duties 
entitled to a commission or percentage for as the treasurer of the county or of the dis- 
receiving and disbursing the proceeds of trict: School Dist. v. Cole, 4 Ə. 

3 2359. Vacancies, How Filled. 

The board of directors shall have the power to fill, by election, any va- 
cancy which may occur in its body, but the election to fill such vacancy shall 
be valid only until the next regular district election, and the ballots and 
returns shall be designated as follows: “To fill unexpired term.” [L. 790, 
p. 390, § 16; 1 H. C., § 872; L. ’97, p. 390, § 89.] 


¢ 2360. Quorum. 

A majority of all members of the board of directors shall constitute a 
quorum, but a less number in attendance at any regular meeting shall have, 
and a quorum at any special meeting may have, power to compel the attend- 
ance of absent members, in such manner and under such penalties as the 
board may see fit to prescribe; and the absence of any member from four 
consecutive regular meetings of the board, unless on account of sickness or 
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by resolution of the board, shall vacate his position in the board, which fact 
shall be passed upon by the board of directors and spread upon their records. 
[L. 790, p. 390, § 17; 1 H. C., § 873; L. 797, p. 390, § 90.] 


22361. Auditing Committee—Superintendent to Report. 


All accounts shall be audited by a committee, to be styled the “auditing 
committee,” and no expenditure greater than two hundred dollars shall be 
voted by the board except in accordance with a written contract, nor shall any 
money or appropriation be paid out of the school fund except on a recorded 
affirmative vote of a majority of all members of the board; and the accounts 
and the records of said board shall at all times be subject to the inspection 
and examination of the county superintendent of said county, whose duty it 
shall be, annually, to examine said records and check said accounts, and report 
in writing to the board of county commissioners of said county the nature and 
state of said accounts, and any facts that may be required concerning said 
records. [Cf. L. 790, p. 390, § 18; 1 H. C., § 874; L. ’9%, p. 391, § 91.] 


@ 2362. Powers and Duties Enumerated. 


Every board of directors shall have the power, and it shall be their 
duty,— 

First: To employ a city superintendent of schools of the district, and for 
cause to dismiss him; and to fix his duties and compensation; 

Second: To enforce the rules and general regulations of the superintend- 
ent of public instruction, and the state board of education; to prescribe the 
course of study, the exercises, and the kind of text books to be used in addi- 
tion to the text books prescribed by the state board of education for the use 
of the common schools of this state: Provided, That after the adoption of 
any text book, it shall not be changed in less than five years, unless the price 
thereof shall be unwarrantably advanced, or the mechanical quality lowered, 
or the supply stopped; 

Third: To provide for school furniture and for everything needed in the 
school houses; 

Fourth: To make necessary by-laws for more effectively carrying out the 
provisions of this act, and for facilitating the work of the board, as required 
by law; 

Fifth: To adopt and enforce such rules and regulations as may be deemed 
essential to the well being of the schools, and to establish and maintain such 
grades and departments, including night, high, kindergarten, manual train- 
ing and industrial schools as shall, in the judgment of the board, best pro- 
mote the interests of education in that district; 

Sixth: To suspend and expel pupils from school who refuse to obey the 
rules thereof; 

Seventh: To employ, and, for cause, to dismiss, teachers, janitors or other 
employees; to determine the length of time over and above eight months that 
school shall be maintained; to fix the time for the annual opening and closing 
of schools, and for the daily dismissal of primary pupils before the regular 
time for closing schools; 
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Eighth: To provide free text books and supplies for all children attending 
school, when so ordered by a vote of the electors; or if free text books are 
not voted by the electors, to provide books for children of indigent parents, 
on the written statement of the city superintendent that the parent of such 
children are not able to purchase them; 

Ninth: To require successful vaccination as a condition of school member- 
ship and to provide free vaccination to all who are unable to pay for the same; 

Tenth: To make, as soon as possible after the close of the school year, an 
annual printed report to the taxpayers of the district, showing in detail the 
receipts and disbursements of the school funds. [Cf. L. 90, p. 390, § 19; 1 
H. C., § 875; L. 97, p. 391, § 92.] 


3? 2363. Census—Enumerators. 

The board of directors shall annually cause to be taken an enumeration 
of all persons between the ages of five and twenty-one years residing in the 
district, and shall report the same, together with such information as required 
by the general school laws of Washington, to the county superintendent of 
schools, at the time and in the manner specified by law for like returns in 
other districts. The census shall be taken by the secretary and such enum- 
erators as he shall select, subject to the approval of the board or its proper 
committee. The enumerators shall receive such compensation as the board 
may deem just. Each enumerator shall verify by oath the correctness of his 
report in the same manner as by law required of the district clerk. [L. ’90, 
p. 391, § 20; 1 H. C., § 876; L. ’97, p. 392, § 93.] 


¢ 2364. Directors Shall Have no Pecuniary Interest in Contracts. 

It shall be unlawful for any member of the board of directors, or any 
of its officers, to have any pecuniary interest, either directly or indirectly, in 
any contract for the erection of school houses, or for warming, ventilating, 
furnishing or repairing the same, or in the furnishing of supplies for the 
maintenance of the schools, or to receive or to accept any compensation for 
services performed in discharging the duties of his office. [Cf. L. 790, p. 392, 
§ 21; 1 H. C., § 877; L. 97, p. 393, § 94.] 


? 2865. Sale of School Property. 

No school property of any kind shall be sold by the board of directors 
without the consent of the district being first obtained, except it be personal 
property, the value of which shall not exceed five hundred dollars. [L. 790, 
p. 392, § 22; 1 H. C., § 878; L. 97, p. 393, § 95.] 


¢ 2366. Purchase of Supplies—Advertisement. 

In all districts contemplated by this chapter, when, in the opinion of the 
board, the cost of any lot of furniture, stationery, apparatus, fuel, building or 
improvements, or repairs to the same, will equal or exceed the sum of two 
hundred dollars, it shall be the duty of the board to give due notice by pub- 
lication in at least one daily newspaper published within said city, and if 
there be no daily, then in one or more weekly papers in three regular consecu- 
tive issues, of the intention to receive bids for such lots of furniture, station- 
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ery, fuel and other supplies, or for said improvements and repairs. The 
board shall determine the specifications for such bids, which shall be public. 
[L. ’90, p. 392, § 23; 1 H. C., $ 879; L. 97, p. 393, § 96.] 


2 2367. Estimate of Funds Required, and Levy for Same. 


The board of directors shall annually, at a meeting next preceding the 
annual tax levy for state and county purposes, report to the board of county 
commissioners an’ estimate of the amount of funds in addition to estimated 
receipts from the state tax required for the support of the schools, for the 
purchase of school sites, the erection and furnishing of school buildings, the 
payment of interest upon all bonds issued for school purposes, and the crea- 
tion of a sinking fund for the payment of such indebtedness, if any, and the 
county commissioners are hereby authorized and required to levy and collect 
said additional amount the same as other taxes: Provided, That in case the 
purchase of school sites and the erection of buildings shall require an expendi- 
ture exceeding twenty-five thousand dollars for any one calendar year, the 
question shall be submitted to a vote of the electors of the district, at the time 
and places the board of directors may appoint; the board of directors shall, 
previous to such election, designate in at least one daily paper published in 
the district, if there be one, if not, then in such weekly papers as may be 
selected by the board, the place or places where such an election shall be held, 
the locality of the site or sites required, and the proposed cost of the buildings 
to be erected thereon. [L. 90, p. 394, § 30; 1 H. C., § 886; L. ’97, p. 393, 


§ 97.] 


See supra § 1719, school tax not to exceed 
eight mills. 

If a school district in a city of more than 
ten thousand inhabitants has been enlarged, 
the funds for the district so enlarged should 
be raised from the whole district by equal 
taxation, and under the Law of '90, p. 394 
the question of providing funds cannot be 
affected by the fact that the assessment 
period commenced prior to the enlargement, 
or that the boundaries of the district have 


Co., 3 W., 1654. 

Where the map of the county showing 
anoa: R boundaries required by Law 
of '9 300, § 53, to be furnished the assess- 
or Dy “ihe county commissioners has not 
been corrected by the assessor after the en- 
largement of a certain school district in 
the county, and the assessment list made to 
tally therewith. it is the duty of the auditor, 
from the data in his possession, to make the 
necessary corrections in extending the tax: 


been changed since the commencement of Id. 


the assessment period: School Dist. v. King 


22368. Limit of Tax Levy. | 


The aggregate tax for school purposes in cities of ten thousand or more 
inhabitants shall in no one year exceed one per cent upon all the taxable 
property of the district. [Cf. L. 790, p. 394, § 31; 1 H. C., § 887; L. ’97, p. 


394, § 98.] 


ARTICLE 4.—Cownrtry Institutes. 


3 2369. Institute Must be Held, When. 

Whenever the number of school districts in any county is twenty-five or 
more, the county superintendent must hold a teachers’ institute each year, 
and every teacher holding a valid certificate employed in a common school in 


the county must attend such institute during its whole time. 


[ L. 790, p. 381, 


g 72; 1 H. C., § 838; L. ’97, p. 394, § 99.] 


¢ 2370. May be Held in Discretion of Superintendent, When. 
In any county where there are less than twenty-five school districts, 
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the county superintendent may, in his discretion, hold an institute. [L. 90, 
p. 381, § 73; 1 H. C., § 839; L. 797, p. 394, § 100.] 


22371. Length of Session. 


Each session of the institute must continue not less than three days. [L. 
90, p. 381, § 74; 1 H. C., § 840; L. 97, p. 394, § 101.] 


2 2372. Compensation of Teachers Continues. 

-© When the institute is held during the time when the teachers are em- 
ployed in teaching, their pay shall not be diminished by reason of their at- 
tendance when certified to by the county superintendent. [L. ’90, p. 381, § 
75; 1 H. C., § 841; L. 797, p. 394, § 102.] 


2 2373. Examination Fees Paid Into Institute Fund. 


All examination fees shall be paid by the county superintendent to the 
county treasurer, who shall place it to the credit of an institute fund hereby 
created. [L. 797, p. 394, § 103.] 


¢ 2374. Expenses Paid by County Commissioners. 

The county superintendent must keep an accurate account of the actual 
expenses of the institute, with vouchers for the same, and present the bill to 
the county commissioners, who shall allow the same: Provided, That such 
amount shall not exceed in any year the sum of two hundred dollars in excess 
of the amount received as examination fees. [Cf. L. ’90, p. 381, § 76; 1 H. 
C., § 843; L. 97, p. 394, § 104. ] 


ARTICLE 5.—Text Books. 


2 2375. System to be Uniform—Books, How Adopted. 

A general and uniform system of text books for the use of the common 
schools, including graded schools, throughout the state shall be adopted or 
re-adopted by the state board of education in the following manner: On or 
before the first day of May in the year nineteen hundred the superintendent 
of public instruction shall advertise for at least four weeks, in such papers 
or periodicals of general circulation as he may determine, that the board 
of education will receive sealed proposals for the supply of text books to the 
people of the state. Said advertisement shall state the day and hour upon 
which said proposals shall cease to be received. It shall also name all the 
kinds of books for the supply of which proposals are invited, and shall pre- 
scribe that the proposals so advertised for shall state the price at which the 
books offered shall be exchanged for the books in use at the time of making 
such proposals, the wholesale price which shall be maintained in the state, 
and also the uniform retail price which shall be maintained in every incor- 
porated town and city in the state during the time in which the books shall 
continue in use; or the price to the state in the case of state purchase 
and supply of free text books. Said proposals shall be marked “Sealed pro- 
posals to furnish text books for the state of Washington,” and shall be 
addressed to the superintendent of public instruction, and shall not be opened 
before the hour advertised, nor in the presence of less than three members of 
the board. Immediately upon the opening of the bids they shall be read 
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in open board, and adoption of books and awards of contracts shall be made 
within ten days following. No books shall be adopted without a majority 
vote of the whole board: Provided, They can secure an exchange of books at 
any time in use for those of the same grade, or an exchange of those of a lower 
grade for those of the next higher grade, without a greater average cost to 
the people than one-fifth of the contract retail price of the books in use in 
eighteen hundred and ninety and ninety-one; and the state board of education 
shall have power to enter into contract with the publishers for the supply 
of the same, to take effect on the first day of September following, and the 
books so adopted shall not be changed within five years thereafter, unless the 
publishers of such adopted book shall fail to comply with the terms of the 
contracts. The adoption herein provided for shall occur every five years 
at the time of the year and in the manner herein provided, unless otherwise 
ordered by the legislature: Provided, That the board shall have power to 
reject any and all proposals or parts of proposals, and, in case of such rejec- 
tion, they shall at once notify the principal office or any agent of any bidder 
that such rejection has been ordered, and that proposals will again be received 
for furnishing such books as may not have been adopted, according to the 
terms of the former advertisement, and such notice shall state the day and 
hour upon which such new proposals shall cease to be received, and such date 
shall not be less than ten days nor more than fifteen days after the day on 
which the former proposals were rejected. On the day named in such notice 
the board shall meet, and, at the hour named, shall open, read and consider 
the proposals in the manner hereinbefore provided, and they may continue to 
reject proposals and invite new bids in the manner herein provided for such 
subsequent proposals until satisfactory proposals shall have been received: 
Provided, That no proposal shall be accepted in which the retail price offered 
is greater than sixty-six and two-thirds per centum of the retail price of books 
similar in grade, quality of material, illustrations and general workmanship 
which were furnished under the contracts of eighteen hundred ninety and 
eighteen hundred ninety-one. The publishers awarded the contracts by the 
board shall guarantee all the terms of the proposal on which it is made by a 
bond with two or more sufficient suretics for faithful performance, which 
sureties shall be residents of this state; the said bond to cover such period as 
the books may remain in use, and to be approved by the board and the at- 
torney general. Said publishers shall also guarantee in the same bond that 
in case they reduce the retail price in this state of any book furnished by 
them, they will also make a proportionate reduction of the contract wholesale 
price to all dealers at all points where such reduction is made in the retail 
price: Provided, That whenever any book or set of books compiled and 
published by or under authority of the state shall be ready for distribution, 
the contract, as provided by this section, shall, as far as that book or set of 
books is concerned, be abrogated, and this proviso shall be construed to be 
sufficient notice to contractors. [Cf. L. ’90, p. 382, § 79; 1 H. C., § 844; L. 
97, p. 895, § 105. ] 


2 2376. Vote on Free Text Books. 
At the annual meeting for the election of school district officers next 
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subsequent to the passage of this act there shall be submitted to the qualified 
electors of each school district the question of providing free text books and 
supplies for the use of all pupils attending the common schools of the district, 
and for levying a tax sufficient to meet the expense thereof. The vote shall be 
taken by ballot, and the ballot of those favoring the question shall have 
thereon the words, “Furnishing free text books and supplies, Yes,” and the 
ballot of those opposed shall have the words, “Furnishing free text books and 
supplies, No.” [L. 97, p. 397, § 106. ] 


@ 2377. Special Vote May be Called, When. 


The board of directors may, and upon the presentation of a petition 
signed by five patrons of the school, it shall be their duty to call a special 
election for the purpose of submitting to the qualified electors of the district 
the question of furnishing free text books and supplies as provided in this 
article: Provided, That in cities of ten thousand or more inhabitants the 
number of said petitioners shall not be less than five hundred. [. 797, p. 
397, § 107.] 


? 2378. Board Shall Furnish, When. 


Should a majority of the votes mentioned in this chapter be in favor 
of furnishing free text books and supplies, it shall be the duty of the board 
of directors to procure the same according to such vote and in sufficient 
quantities, and to adopt such rules and regulations as may be necessary for 
their use and care, as well as to furnish suitable cases and shelves for their 
safe keeping. [L. ’97%, p. 397, § 108. ] 


ARTICLE 6.—ScnHoot REVENUES. 


¢ 2379. Source of Funds. 


The principal of the common school fund shall remain irreducible and 
permanent. The said fund shall be derived from the following sources, 
to wit: Appropriations and donations by the state to this fund; donations 
and bequests by individuals to the state or common schools; the proceeds 
of land or other property which revert to the state by escheat and forfeiture; 
the proceeds of all property granted to the state, when the purpose of the 
grant is not specified or is uncertain; funds accumulated in the treasury of 
the state for the disbursements of which provision has not been made by law; 
the proceeds of the sale of timber, stone, minerals or other property from 
school and state lands other than those granted for specific purposes, and all 
moneys other than rental recovered from persons trespassing on said lands; 
five per centum of the proceeds of the sale of public lands lying within the 
state, which shall be sold by the United States subsequent to the admission 
of the state into the union, as approved by section fifteen of the act of con- 
gress enabling the admission of the state into the union; the principal of 
all funds arising from the sale of lands and other property which have been 
and hereafter may be granted to the state for the support of the common 
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schools, and such other funds as may be provided by legislative enactment. 
[L. ’90, p. 373, § 50; 1 H. C., § 815; L. ’97, p. 397, § 109.] 


See Const., Art. IX., §§ 3, 5. : í See supra § 2200, investment of funds. 


@ 2380. Revenues for Current Use—Non-Sectarianism—Loss of Funds. 


The interest accruing on said fund, together with rentals and other rev- 
enues derived from lands and other property devoted to the common school 
fund, shall be exclusively applied to the current use of the common schools, 
All schools maintained or supported wholly or in part by the public funds 
shall be forever free from sectarian control or influence. All losses to the 
permanent common school fund which shall be occasioned by defalcation, 
mismanagement or fraud of the agent or officers controlling or managing the 
same, shall be audited by the proper authorities of the state. The amount 
so audited shall be a permanent funded debt against the state in favor of the 
particular fund sustaining such loss, upon which not less than six per cent 
annual interest shall be paid. [L. 790, p. 373, § 51; 1 H. C., § 816; L. 797, p. 
398, § 110.] 


@ 2881. Annual Tax, Levy and Limit of. 

In addition to the provisions for the support of common schools herein- 
before provided, it shall be the duty of the state board of equalization, annu- 
ally, at the time of levying tax for state purposes, to levy a tax that shall be 
sufficient to produce a sum which, when added to the estimated amount of 
money to be derived from the interest on the state permanent school fund for 
the current fiscal year, shall equal six dollars for each child of school age 
residing in the state as shown by the last report of the several county superin- 
tendents to the superintendent of public instruction: Provided, That said 
tax shall not exceed four mills on the dollar. Said tax levy shall be certified 
to the several county auditors in the same manner as other state taxes are 
required to be certified, and shall be collected and transmitted to the state 
treasurer at the same time and in the same manner as other state taxes are 
required to be collected and transmitted; and it shall be the duty of the 
state auditor, within thirty days after the date at which county treasurers 
are required to transmit state funds to the state treasurer, to certify to the 
superintendent of public instruction the amount of all state annual school 
funds in the hands of the state treasurer subject to apportionment. [Cf. L. 
90, p. 374, § 54; L. 91, p. 253, § 16; 1 H. C., § 817; L. 95, p. 122, $ 1; L. 
97, p. 398, $ 111.] 


? 2382. Limit of Levy by Directors and Voters—Collection of. 

The board of directors, when in their judgment it is necessary, for the 
purpose of furnishing additional school facilities for their district, or for the 
payment of teachers’ wages, or for the building of one or more school houses, 
or for the repairing of one or more school houses, or for the building 
of additions thereto, or for the purchase of fuel, supplies, globes, maps, 
charts, books of reference or other appliances or apparatus for teach- 
ing, or for any or all of these purposes, may levy a special tax on the 
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taxable property of the district, not to exceed ten mills on the dollar: Pro- 
vided, That no tax exceeding five mills on the dollar shall be levied until such 
levy shall have been ordered by a majority vote of the legal electors of the 
district, at a special election called for that purpose. Such election shall be 
called and conducted in the manner provided for calling and conducting 
annual school elections. At such elections the ballots shall contain the 
words “Tax, yes,” or “Tax, no.” The officers of the election shall certify 
. the result of the election to the clerk of the district, who shall file said certifi- 
cate as a part of his records. Whenever a special tax is ordered to be levied, 
the clerk of the district shall, on or before the first day of September of the 
year in which such special tax is ordered to be levied, make to the county 
auditor a certified statement of the number of mills of such special tax which 
has been ordered to be levied in such district. The county auditor shall 
extend the same against all the taxable property within such district, upon 
the general assessment roll of the county, showing the amount and kind of 
property so assessed, and to certify the same to the county treasurer. The 
county treasurer shall proceed to collect the tax in the same manner and at 
the same time and with the same power and authority to enforce payment 
of the same, as in the case of county and state taxes. The county treasurer 
shall place any tax so collected to the credit of the district to which it belongs. 
[L. 790, p. 374, § 53; L. 791, p. 254, § 17; 1 H. C., § 818; L. 97, p. 399, § 112.] 


@ 2383. Fines, Penalties and Forfeitures Belong to School Fund. 


_ Except as otherwise provided by law, all sums of money derived from fines 
imposed for violations of orders of injunction, mandamus and other like writs, 
or for contempt of court, and the clear proceeds of all fines collected within 
the several counties of the state for breach of the penal laws, and all funds 
arising from the sale of lost goods and estrays, and from penalties and for- 
feitures, shall be paid over in cash by the person collecting the same, within 
twenty days after the collection, to the county treasurer of the county in which 
the same have accrued, and shall be by him transmitted to the state treasurer, 
who shall place the same to the credit of the general school fund. He shall 
indicate in such entry the source from which such money was derived. [Cf. 
L. 790, p. 383, § 89; 1 H. C., § 820; L. 797, p. 400, § 113. ] 


See infra 88 5692, 6977, and notes, disposition of fines, etc. 
Compare "95, p. 124. 


g 2384. Warrants Paid, How. 

All school warrants shall be paid in the order of their presentation to the 
county treasurer, and shall draw interest from and after such presentation and 
registry: Provided, That no compound interest shall be paid directly or in- 
directly on any of said warrants. [L. 97, p. 400, § 114.] 


@ 2385. School in New District. 


No new district formed by the subdivision of an old one shall be entitled 
to any share of public money belonging to the old district until a school has 
actually been taught one month in the new district, and unless within eight 
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months from the order of the county superintendent granting such new district 
a school is opened, the action making a new district shall be void, and all elec- 
tions or appointments of directors or clerks made in consequence of such 
action, and all rights and office of parties so elected or appointed shall cease 
and determine, and all taxes which may have been levied in such old district 
shall be valid and binding upon the real and personal property of such new 
districts, and shall be collected and paid into the school fund of the old district. 
CL. 90, p. 362, § 21; 1 H. C., § 786; L. 797, p. 400, § 115.] 


3 2386. Division of Funds. 


When a new district is formed by the division of an old one, it shall be 
entitled to a just share of the school moneys to the credit of the old district 
after payments of all outstanding debts at the time when the petition was 
granted establishing such new district, and the county superintendent shall 
divide such remaining moneys, and such as may for the current year after- 
ward be apportioned to the old district, according to the number of school 
children resident in each district, for which purpose he shall order a census to 
be taken: Provided, That the new district shall be entitled to such proportion 
of any special tax levied and collected for the year in which the new district is 
created as the amount of such tax paid by that portion of the old district which 
is embraced in the new bears to such old district. [L. 90, p. 363, § 22; 1 H. 
C., § 787; L. 793, p. 265, § 1; L. 797, p. 401, § 116.] 


ARTICLE 7.—Bonps. 
$ 2387. Directors May Borrow Money and Issue Bonds. 


The board of directors of any school district in this state may borrow 
money and issue negotiable coupon bonds therefor to an amount not to exceed 
five per cent of the taxable property in such district, as shown by the last 
assessment roll for county and state purposes: Provided, That in incor- 
porated cities the assessment shall be taken from the last assessment for city 
purposes, for the purpose of funding outstanding indebtedness, or bonds 
heretofore issued or issued under the provisions of this title, or for the pur- 
chase of school house site or sites, building one or more school houses and 
providing the same with all necessary furniture and apparatus, or for any or 
all of these purposes, when authorized by vote of the district so to do, as pro- 

_vided in section 2388: Provided further, That the bonds so issued shall bear 
a rate of interest not to exceed ten per cent per annum, interest payable an- 
nually or semi-annually, payable and redeemable at such time as may be 
designated in the bonds, but not to exceed twenty years from the date of issue. 
[L. 90, p. 45, $1; 1 H. C., $ 2697; L. 797, p. 401, $ 119.] 


This section, providing for extending the 
issuing of bonds by any school district in 
the state, regardless of population, to five 
per cent of its taxable property, which, in 
case of incorporated cities, shall be taken 
from the last assessment for city purposes, 
is broad enough in its title to embrace but 
one subject, and such provisions were 
within the title and valid, though the re- 
mainder of the act might be unconstitu- 
tional: Van Houten v Routhe, 1 W., 306. 

Where the complaint in an action to en- 
join the issuance of school bonds alleges 
that their issuance will increase the in- 


debtedness of the school district to an 
amount exceeding one and one-half per 
cent of the taxable property therein, it 
will be presumed from the fact that a cer- 
tain part of the proceeds of the bonds ls 
to be devoted to paying outstanding in- 
debtedness of the district, that the indebt- 
edness will be kept within the one and one- 
half per cent limit, in which case the cast- 
ing of certain illegal votes at such election 
will not invalidate the issue of bonds, if 
the rejection of the Pat he votes would still 
leave the majority in favor thereof: Luz- 
ader v. Sargeant, 4 W., 299. 
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2 2388. Election—Notice. 


The question whether bonds shall be issued, as provided in section 2387, 
shall be determined at an election to be held in the manner prescribed by law 
for holding special school elections. Notices therefor shall state amount of 
bonds proposed to be issued, time they are to run, and purpose for which the 
money is to be used. The ballots must contain the words, “Bonds, yes,” or 
“Bonds, no.” Ifa majority of the votes cast at such election are “Bonds, yes,” 
the board of directors must issue such bonds: Provided, That if the amount 
of bonds to be issued, together with any outstanding indebtedness of the 
district, not to be redeemed with the proceeds of said issue of bonds, exceeds 
one and one-half per cent of the taxable property in said district, then three- 
fifths of the votes cast at such election must be “Bonds, yes,” before the board 
of directors are authorized to issue said bonds. The bond shall be in such 
form as the board of directors may prescribe, and shall, with the coupons, 
be signed by the board of directors and countersigned by the clerk of the 
school district. [L.’90, p. 46,§ 2; 1 H. C., § 2698; L. 797, p. 402, § 118.] 


Under this section, prescribing that the zader v. Sargeant, 4 W., 299; and the regis- 
question of issuing school bonds should be tration law has no application to such elec- 
submitted to an election held in the manner tion: Id. 
of holding special elections, and under § 2384 The fact that a board of school directors 
supra, prescribing that specialelections shall has repeatedly called elections for authority 
be called in the manner of calling annual to issue school bonds will not invalidate 
elections, ten days’ notice, posted in three their issue after an election has been held 
places, is sufficient notice of an election sub- which granted the necessary authority: Id. 
mitting the issuance of school bonds: Lu- 


3 2389. Advertisement and Form of Bonds—Registry of. 


When authorized and empowered to issue bonds as provided in sections 
2387 and 2388, the board of directors shall, within thirty days after the date 
of the election, certify the result to the county treasurer, who shall imme- 
diately publish notice of the sale of such bonds in at least one weekly news- 
paper published at the county scat, if their be one, for four consecutive issues, 
and publish such other notices as the board of directors may require. Said 
notices must give the amounts of bonds to be sold, the time to run, where 
payable, the option, if any, of the district to redeem; also naming the hour 
and day for considering bids, and asking bidders to name price and rates of 
interest at which they will purchase such bonds. Such bonds shall be issued 
in denominations of not less than one hundred nor more than one thousand 
dollars, and shall contain upon their face the date of issue, the series of 
issue, rate of interest, where payable, time to run, option, if any, of districts 
to redeem, and the printed or lithographed statement that said bond is issued 
under the provisions of this act, and that the whole indebtedness of said dis- 
trict does not exceed the constitutional limit. Each bond so issued must be 
registered by the county treasurer in a book to be kept for that purpose, which 
must show the number, and such data as is necessary to secure a complete 
record of such bond, series, and amount of each bond, the person to whom 
the same is issued, name of the district issuing, together with the names 
of directors signing the same; and the said bond shall be indorsed by the 
treasurer, with his name and a full statement of the name of the person to 
whom and when issued, together with the number and series of said bond. 
[L. °90, p. 46, $ 3; 1 H. C., § 2699; L. ’97, p. 402, § 119.] 
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¢ 2390. Sale of Bonds—Duty of County Treasurer. 


At the time named in said notice it shall be the duty of the said board 
of directors to meet with the county treasurer at his office, and with him open 
said bids and sell such bonds to the person or persons making the most ad- 
vantageous offer: Provided, The bonds shall never be sold below par, and 
the board of directors may reject any and all bids, and within six months pro- 
ceed to readvertise the sale of such bonds. Upon the sale of bonds the 
board of directors shall, within ten days, or as soon thereafter as practicable, 
deliver the bonds, properly executed, to the county treasurer, taking his re- 
ceipt therefor. The county treasurer shall, upon payment of the price agreed 
upon, deliver the same to the person or persons to whom sold, and place the 
moneys arising from such sale to the credit of the special school fund of the 
said district. Fees for advertising shall be deducted from the proceeds. [L. 
90, p. 47, § 4; 1 H. C., § 2700; L. 97, p. 403, § 120.] 


A county treasurer, who is also ex-officio 
treasurer of a school district of his county, 
is not entitled to a commission or percentage 
for receiving and disbursing the proceeds of 
certain school bonds of the district, whether 


Where a county treasurer, having in his 
possession the funds of a schoo! district, re- 
fuses ‘‘for want of funds” to pay a proper 
warrant drawn upon him, he is chargeable 
with interest on the whole sum in his hands 


he acted in the performance of such duties 
as treasurer of the county, or of the dis- 
trict: School Dist. v. Cole, 4 W., 395. 


from the date of his refusal to pay such 
warrant: 


2391. Bond Interest Levy—Sinking and Redemption Fund. 


The county commissioners must ascertain and levy annually the tax 
necessary to pay the interest upon such bonds as it becomes due, and at the 
expiration of one-half of the time for which said bonds are to run, and annu- 
ally thereafter until full payment of said bonds is made, they may, if deemed 
advisable, levy, in addition to the tax required to pay the interest, such 
amount for sinking fund to meet the payment of said bonds at maturity, to 
be determined by dividing the amount of bonds outstanding by the remaining 
number of years to run, and the fund arising from such levy shall be kept as 
the bond redemption fund of said district, and each of said tax levies shall be 
a lien upon the property in said district, and must be collected in the same 
manner as taxes for other school purposes. [L. 790, p. 48, § 5; 1 H.C., § 
2701; L. 97, p. 403, $ 121.] 


¢ 2392. Bond Interest Paid From Special Levy. 


The county treasurer must pay out of any moneys belonging to the credit 
of the bond interest fund of the school district the interest upon any bonds 
issued under this article by such school district when the same becomes 
due, and at such place designated in such coupon, or upon the presentation at 
his office of the same, which must show the amount due and the number and 
series of the bond to which it belongs, and all coupons so paid must be imme- 
diately reported to the school directors. [L. 90, p. 48, § 6; 1 H. C., § 2702; 
L. 797, p. 404, § 122.] 


3 2393. Lithographed Bonds and Coupons. 

The school directors of any district must cause to be printed or litho- 
graphed at the lowest rates, suitable bonds with coupons attached, when the 
same become necessary, and pay therefor out of any moneys in the county 
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treasury to the credit of the school district. [L. ’90, p. 48, § 7; 1 H. C., § 
2703; L. 97, p. 404, § 123.] 


@ 2394. Refunding of Bonds. 


Whenever any school district in this state shall have heretofore, under 
any of the acts of the territorial or state legislature now in force, issued any 
bonds for the purchase of any school house site, or the building of any school 
house, or the furnishing of the same, and the amount of said bonds so issued 
and negotiated shall not exceed the sum of five per centum of the taxable 
property of the said school district, it shall be lawful for the said school dis- 
trict to issue and exchange its bonds at a rate of interest not greater than that 
borne by the original issue of bonds, par for par, without any further vote of 
the school district than that heretofore had or required by existing law at 
the time of their issue, and said bonds shall in all respects conform to and 
be governed by the other provisions of this act: Provided, That in cities of 
ten thousand population or more, whenever any bonds issued under the 
provisions of this article shall reach maturity and shall remain unpaid, the 
board of directors thereof shall have the power to fund the same by issuing 
coupon bonds conformable to the requirements of this act, and exchanging 
the same, par for par, for the outstanding bonds as aforesaid, without any 
further vote of the school district: Provided further, That such bonds shall 
be issued in denominations of not less than one hundred dollars nor more 
than one thousand dollars, shall be redeemable within twenty years from date 
of issue, and shall draw a rate of interest not to exceed six per centum per 
annum. [L. ’90, p. 48,§ 8; 1H.C., § 2704; L. 97, p. 404, § 124.] 


? 2395. Holders to Notify County Treasurer—Notice of Redemption. 


Every holder of any of the bonds so issued as provided in this article 
shall, within ten days after he shall become the owner or holder thereof, notify 
the county treasurer of the county in which such bonds are issued of his 
ownership, together with his full name and postoffice address, and the county 
treasurer of said county shall, in addition to the published notice herein pro- 
vided for, deposit in the postoffice properly stamped and addressed to each 
owner or holder of any such bonds subject to redemption or payment, a notice 
in like form, stating the time and place of the redemption of such bonds and 
the number of the bonds to be redeemed, and in case any owners of bonds 
shall fail to notify the treasurer of their ownership as aforesaid, then a notice 
mailed to the last holder of such bonds shall be deemed sufficient, and any 
and all such notices so mailed as aforesaid shall be deemed to be personal 
notice to the holders of such bonds, and at the expiration of the time therein 
named shall have the force to suspend the interest upon any such bonds. [L. 
90, p. 49, § 9; 1 H. C., § 2705; L. 797, p. 405, § 125.] 


3 2396. Incidental Costs. 


At any time after the issuance of such bonds, and in the discharge of the 
duties imposed upon said county treasurer, should any incidental expense, 
costs or charges arise, the said county treasurer shall present his claim for 
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the same to the board of directors of the school district issuing such bonis, 
and the same shall be audited and paid in the same manner as other services 
are paid under the provisions of law. [L. 90, p. 50, § 10; 1 H. C., § 27.6; 
L. °97, p. 405, § 126.] 


¢ 2397. Notice of Bond Redemption—Cancellation. 

Whenever the amount of any sinking fund created under the provisions 
of this article shall equal the amount, principal and interest of any bond then 
due, or subject under the pleasure or option of said school district to be paid 
or redeemed, it shall be the duty of the county treasurer of the county in 
which the school district issuing such bonds is located, to publish a notice in 
the official newspaper of the county, if such a one there be, and if not, then 
in a newspaper of general circulation, that the said county treasurer will, 
within thirty days from the date of such notice, redeem and pay any such 
bond then redeemable or payable, giving priority according to the date of 
issue numerically, and upon the presentation of any such bond or bonds the 
said treasurer shall pay the same; and in case that any holder of such bond or 
bonds shall fail or neglect to present the same at the time mentioned in said 
notice, or in the notice hereinbefore provided for, then the interest upon 
such bond or bonds shall cease and determine, and the treasurer of such 
county shall thereafter pay only the amount of such bond and the interest 
accrued thereon up to the day mentioned in said notice. When any bonds 
are so redeemed or paid, the county treasurer shall cause the same to be fully 
canceled, and write across the face of such bonds the words “redeemed,” with 
the date of redemption, and shall deliver the same to the board of directors 
of such school district, taking the directors’ receipt therefor. [L. 790, p. 50, 
§ 11; 1 H. C., § 2707; L. ’97, p. 405, § 127.] 


ARTICLE 8.—VauipitTion or Dents. 


? 2398. Electors May Validate Indebtedness. 

Any school district may validate and ratify the indebtedness of such 
school district, incurred for strictly school purposes, when the same does 
not exceed five per centum of the value of the taxable property in such school 
district. The value of taxable property in such school district shall be 
ascertained as provided in article eight, section six, of the constitution of 
the state of Washington. [L. ’95, p. 26, § 1; L. 797%, p. 406, § 128.] 


¢ 2309. Resolution of Board—Vote Necessary. 

Whenever the board of directors of any school district shall deem it advis- 
able to validate and ratify the indebtedness mentioned in the last section, they 
shall provide therefor by resolution, which shall be entered on the records 
of such school district, which resolution shall provide for the holding of an 
election for the purpose of submitting the question of validating and ratifying 
the indebtedness so incurred to the voters of such school district for approval 
or disapproval, and if at such election three-fifths of the voters in such school 
district voting at such election shall vote in favor of the validation and ratifi- 
cation of such indebtedness, then such indebtedness so validated and ratified 
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and every part thereof existing at the time of the adoption of said resolution 
shall thereby become and is hereby declared to be validated and ratified and 
a binding obligation upon such school district, when the only ground of the 
previous invalidity of such indebtedness so ratified and validated is that at the 
time of the attempted incurring thereof the same, together with all other then 
existing indebtedness of such school district, exceeded one and one-half per 
centum of the taxable property in such school district, as provided in article 
eight, section six, of the constitution of the state of Washington, and that such 
indebtedness was so attempted to be incurred without the assent of three-fifths 
of the voters of such school district voting at an election held for that purpose, 
as required by said constitution. [L. 795, p. 27, § 2; L. 797, p. 406, § 129.] 


@ 2400. Election, How Held, Ballots, etc. 


At the time of the adoption of the resolution provided for in the last 
section the beard of directors of such district shall determine the number and 
the location of the places at which polls shall be open to receive the votes of 
the voters in such district. Unless otherwise provided, the polls shall be 
open at one o’clock in the afternoon and close at four o’clock in the afternoon 
of the same day, but the board may determine on a longer time during which 
the polls may be kept open, not before one o’clock in the afternoon and not 
later than eight o’clock in the afternoon of the same day. Such board shall 
appoint two voters in such district where the election is to be held to act as 
judges of such election, and also one and not more than two persons to act 
as clerks at each voting place. Such clerks shall keep a list of the voters 
voting at such election, and tally the result under direction of the judges. 
The judges shall observe and cause to be observed at such election, as far as the 
same shall apply, the election laws of the state governing the election of school 
directors. Should any of the judges so appointed be absent at the opening of 
the polls, the voters of such district present shall appoint a voter to act in 
. place of such absent judge. If the clerk or clerks of such election be absent 
at the opening of the polls the judges conducting such election shall appoint 
one and not exceeding two persons to act as clerks of such election. The 
judges and clerks of such election shall each take and subscribe an oath to 
faithfully perform the duties imposed upon them by law in conducting such 
election, and each of said judges shall have power to administer all oaths 
required by this section, each to the other, and to the clerks, and to all persons 
offering to vote, when challenges are interposed. The clerks or secretaries of 
such‘school district, or any officer authorized by law te administer oaths, may 
administer the oath required to be taken by such judges and clerks. If there 
is not sufficient number of voters present at the hour named for the opening of 
the polls to fill vacancies, occasioned by the absence of judges or clerks, it shall 
be lawful to open the polls as soon thereafter as a sufficient number of electors 
are present. Elections hereunder shall be by ballot. The ballot must contain 
the words, “Validating and ratifying indebtedness, yes,” or the words, “Vali- 
dating and ratifying indebtedness, no.” Ballots containing the words, “Vali- 
dating and ratifying ind~btedness, yes,” shall be counted in favor of validating 
and ratifying such indebtedness, and ballots containing the words, “Validating 
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and ratifying indebtedness, no,” shall be counted against validating and ratify- 
ing such indebtedness. As soon as the polls are closed at such election, the 
judges at each polling place shall count the votes, ascertain the result and 
certify the same and make return thereof, within two days after such election, 
to the board of directors of such district, by depositing the same, together with 
the ballots cast at such election, with the clerk or secretary of such board, and 
within five days after such election, or as soon as all the returns of such elec- 
tion are deposited as herein provided, the board of directors of such district 
shall meet and canvass and declare the result, and shall cause to be entered 
a minute thereof on the records of such district. The qualifications of voters 
at such election shall be the same as prescribed for the election of school 
officers. [Cf. L. 795, p. 27, § 3; L. 97, p. 407, § 130.] 


22401. Clerk to Give Notice of Election. 


At the time of the adoption of the resolution provided in section 2399, 
the board of directors shall direct the clerk or secretary of the board to give 
public notice of the time, places and purposes of such election. Such clerk or 
secretary shall thereupon cause written or printed notices to be posted in at 
least five places in such school district, at least twenty days before such elec- 
tion. Said notices shall also be published for the same length of time in a 
daily newspaper printed and published in such district, and if there be no sucn 
daily newspaper, then in a weekly newspaper, published in this state and of 
general circulation in the county where such school district is situated, in two 
regular issues of such weckly newspaper next preceding the day of such 
election. Said notices shall contain a copy of the resolution mentioned in 
section 2399, the time of holding such election and location of polling places, 
a statement of the object of the election, and the form of the ballot adopted 
by the board to determine the question submitted to the voters. [L. ’95, p. 
29,§ 4; L. 797, p. 408, § 131.] : 


¢ 2402. Board May Issue Bonds, Conditions of. 


If the indebtedness of such school district is validated and ratified, as 
provided in section 2399, by three-fifths of the voters voting at such election, 
the board of directors of such school district, without any further vote, may 
borrow money and issue negotiable coupon bonds therefor to an amount not 
to exceed the unpaid indebtedness of such school district existing at the time 
of the adoption of the resolution mentioned in section 2399, deducting from 
the amount of such unpaid indebtedness the amount of all indebtedness evi- 
denced by negotiable coupon bonds then outstanding against and payable by 
such district. Bonds so issued shall bear a rate of interest not to exceed six 
per cent per annum, interest payable semi-annually, payable and redeemable 
at such time and place as designated in the bonds, but not exceeding twenty 
years from date of issue. The bonds and coupons shall be in such form as the 
board of directors shall prescribe, and payable at such place as may be desig- 
nated therein. In all school districts, except in cities of ten thousand or more 
inhabitants, said bonds, with the coupons, must be signed by the board of 
directors and countersigned by the clerk of the school district. Im school 
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districts in cities of ten thousand or more inhabitants said bonds, with the 
coupons, must be signed in the corporate name of the district, by the president 
of the board of directors thereof, and attested by the secretary of the board. 
The seal of said district, if such district has a seal, shall be affixed to each bond 
by the secretary thereof. The moneys arising from the sale of coupon bonds 
issued under this chapter shall be placed by the treasurer of the county in a 
special fund to the credit of such school district, and out of such fund shall 
be paid the indebtedness of such school district existing at the time of the 
adoption of the resulution mentioned in section 2399, not evidenced by nego- 
tiable coupon bonds. [L. ’95,-p. 30, § 5; L. ’97, p. 409, § 132.] 


2 2403. Amount to be Issued—Advertisement of Sale, etc. 

When authorized and empowered to issue bonds, as provided in the last 
preceding section, the board of directors of such district shall, at a meeting 
of such board, determine by resolution the amount of bonds to be issued, not 
exceeding, however, the unpaid indebtedness of such district after deducting 
the bonded indebtedness existing at the time of the adoption of the resolution 
mentioned in section 2399, and shall deliver a copy of said resolution to the 
county treasurer of the county in which such school district is situated, who 
shall immediately advertise for sale said bonds, and the law relating to other 
bonds shall govern, control and apply to bonds issued or sold under this 
chapter, except that bonds issued under this chapter shall not bear a greater 
rate of interest than six per cent per annum, and they may be sold in such 
amounts or blocks as the board of directors may direct, and such board may 
also require all persons bidding for said bonds, except the state of Washington, 
to deposit one per cent of the par value of the bonds bid for on depositing with 
the treasurer their bids, and if the bidder fails to take and pay for the bonds 
for which he bid, in case of their sale to him, the amount so deposited shall be 
forfeited to the school district, otherwise to be returned to such bidder, and 
a resale of such bonds so refused to be taken may be made as if the bid for the 
same had been rejected, and the money arising from the sale of the bonds 
issucd under this chapter shall be applied as provided in the last section. [L. 
795, p. 30, § 6; L. 797, p. 410, § 133.] 


2 2404. Warrants Exchanged for Bonds. 

If bonds issued under this chapter are not sold as herein provided, the 
holders of unpaid warrants drawn on the county treasurer by such district for 
an indebtedness existing at the time of the adoption of the resolution men- 
tioned in section 2399, may exchange said warrants at the face value thereof 
and accrued interest thereon for coupon bonds issued under this chapter, at 
not less than par value and accrued interest of such bonds at the time of the 
exchange; such exchange to be made under such regulations as may be pro- 
vided by the board of directors of such district. [L. 795, p. 31, § 7; L. 797, p. 
411, § 134.] 


32405. County Treasurer Notified of Result—Money, How Applied Thereafter. 
When the board of directors shall have canvassed and declared the result 
of the election as prescribed in section 2400, it shall, if the same shall have 
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been ia favor of validating and ratifying the indebtedness, immediately cause 
to be sent to the county treasurer of the county in which such district is situ- 
ated, notice of the result of the election, and all moneys then or thereafter in 
the hands of such treasurer belonging to such district, arising from the annual 
tax levy or from fines or other sources for the support and maintenance of 
common schools in such district, shall be applied only to the payment of in- 
terest on the bonded indebtedness and to the current expenses of such school 
district incurred after the adoption of the resolution mentioned in section 
2399, and shall not be used for, or applied to the payment of any indebtedness 
of such district existing before the adoption of said resolution, except interest 
on the bonded indebtedness. The annual expense of such district shall not 
thereafter exceed the annual revenue thereof, and any officer of such district 
who shall knowingly aid in increasing the annual expenditure in excess of 
the annual revenue of such district, shall be deemed to be guilty of a misde- 
meanor, and shall be punished by a fine not exceeding five hundred dollars. 
If the indebtedness of such school district, excluding the bonded indebtedness 
existing before the adoption of said resolution, is not extinguished by the 
exchange of warrants for bonds, or by the proceeds of the sale of bonds, as 
herein provided, then it shall be the duty of the board of directors, thirty 
days before the regular annual tax levy, to certify the amount of such indebt- 
edness remaining unpaid to the board of county commissioners of the county 
in which such school district is situated, and said board of county commission- 
ers, at the time of making the regular annual tax lavy, shall annually levy a 
special tax on the taxable property of the district not to exceed three mills on 
the dollar on the valuation of such taxable property, which shall be collected 
as other taxes are collected, and the proceeds of such tax shall be a special fund 
for the payment of the indebtedness of such district, not included in bonds, 
existing at the time of the adoption of the resolution mentioned in section 


2399. [L. °95, p. 32, § 8; L. 797, p. 411, § 135. | 
ARTICLE 9.—CERTIFICATION OF TEACHERS. 


3 2406. Validating Certificates and Contracts. 

Nothing in this title shall be construed to invalidate the life diplomas or 
the state or territorial certificates granted under the laws of the territory of 
Washington or of the state of Washington, but the same shall continue in 
effect the same as life diplomas and state certificates granted under the provi- 
sions of this title, and all county certificates heretofore granted by any county 
board of examiners shall continue in full force and effect until the expiration 
thereof; and any contract made in good faith by any teacher, school officer, 
or other person, under the provisions of the territorial or state school laws, 
is hereby recognized as a valid contract, the same as if made under the provi- 
sions of this act. [L. 90, p. 382, § 4; 1 H. C., § 849; L. 797, p. 412, § 136. ] 


2 2407. Diplomas and Certificates. 
The teachers’ certificates issued by authority of the state of Washington, 
and entitling the holder thereof to teach in the schools of the state shall con- 


sist of,— 
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First: Life diplomas, valid during the life of the holder, and state cer- 
tificates, valid for five years from the date of issue; said life diplomas and 
state certificates shal] be issued by the superintendent of public instruction on 
the authority of the state board of education: Provided, That state certifi- 
cates may, upon application and without examination, be renewed, or a life 
diploma be authorized in lieu thereof by the state board of education; 

Second: First grade common school certificates, valid for a period of five 
years from date.of issue; second grade common school certificates, valid for 
two years from date of issue; third grade common school certificates, valid for 
one year from date of issue. Said first grade certificates, second grade certifi- 
cates and third grade certificates shall be issued by the supeintendent of public 
instruction, as provided by law; 

Third: Temporary certificates may be issued, as provided by law, by any 
county superintendent, entitling the holder thereof to teach in any common 
school of the county wherein the same is issued until the next regular exam- 
ination of teachers; whereat, if the applicant take the examination for cer- 
tification, the county superintendent may extend the same until it shall have 
been determined whether a certificate is to be issued to the applicant in accord- 
ance therewith; 

Fourth: Special certificates may be issued without examination by the 
county superintendent to teachers of music, languages other than English, 
drawing and painting, manual training and penmanship, upon the application 
of any board of directors, which certificate shall entitle the holder thereof to 
teach the subject therein named in any school of the district under the control 
of said board of directors, until revoked for cause: Provided, That the 
county superintendent, before issuing the same, shall receive satisfactory evi- 
dence of the applicant’s fitness to teach the subject named in the certificate. _ 
[Cf. L. 790, p. 358, § 12; L. 91, p. 243, § 4; L. 790, p. 383, § 85; 1 H. C., §§ 
777, 850; L. 97, p. 412, § 187.] 


? 2408. To Whom Granted. 


State certificates shall be granted to such applicants only as shall file with 
the board satisfactory evidence of having taught successfully twenty-seven 
months, at least nine of which shall have been in the public schools of this 
state. The applicant must pass a satisfactory examination in all the branches 
required for first grade common school certificates, also plane geometry, geol- 
ogy, botany, zoology, civil government, psychology, history of education, book- 
keeping, composition and general history; or file with the board a certified 
copy of a diploma from some state normal school, or normal department of 
university of Washington, or of a state or territorial certificate from a state or 
territory, the requirements to obtain which shall not have been less than those 
required by this title. Life diplomas shall be granted to such applicants 
only as shall file with the board satisfactory evidence that they have taught 
successfully for ninety months, not less than fifteen of which shall have been 
in the public schools of this state. In other respects the requirements shall be 
the same as those for state certificates. The fee for state certificates shall be 
three dollars, and for life diplomas, five dollars. Said fees must be deposited 
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with the application, and cannot be refunded to the applicant unless the 
application be withdrawn before it has been considered by the board. Said 
fees shall be paid into the state treasury. [L. ’97, p. 413, § 138.] 


2 2409. State Certificates Without Examination. 


The state board shall also have power to grant state certificates without 
examination to all applicants who are graduates of a regular four year col- 
legiate course of the university of Washington, the agricultural college and 
school of science, or of other reputable institutions of learning whose require- 
ments of graduation are equal to the requirements of the university of Wash- 
ington: Provided, That the applicant shall file with the board a certified 
copy of his diploma and a copy of the course of study for the year in which 
he graduated: Provided further, That the applicant shall pass a satisfactory 
examination before the state board of education in theory and practice of 
teaching, psychology and history of education, and shall file with the board 
satisfactory evidence of having taught successfully for twenty-seven months, 
at least nine of which shall have been in the public schools of this state. [L. 
97, p. 414, § 139.] 


$2410. County Examinations—Assistants. 

There shall be held at the county seat of each county on the second 
Thursday of the months of February, May, August and November of each 
year an examination of applicants for teachers’ certificates, which examination 
shall be conducted by the county superintendent according to the rules and 
regulations of the state board of education: Provided, That in case of the 
sickness or disability of the superintendent he may appoint a suitable teacher 
or teachers to assist or to conduct the same, subject to the same laws, rules and 
regulations as himself, and the county superintendent shall in reporting the 
examination to the superintendent of public instruction, as hereinafter pro- 
vided, forward such appointment in writing. [Cf. L. 790, p. 855, § 11; L. ’91, 
p. 240, § 3; 1 H. C., § 776; L. 797, p. 414, § 140.] 


¢ 2411. Requirements for Certificates. 

All applicants at the examination mentioned in the preceding section 
shall be at least seventeen years of age, and shall be examined, according to 
the rules and regulations of the state board of education, in reading, penman- 
ship, orthography, written and mental arithmetic, geography, English gram- 
mar, physiology and hygiene, history and constitution of the United States, 
school law and constitution of the state of Washington, and the theory and 
art of teaching; but no person shall receive a first grade certificate who does 
not pass a satisfactory examination in the additional branches of physics, 
English literature and algebra, and who does not present satisfactory written 
evidence of having taught successfully one school year of nine months. [L. 
97, p. 415, $ 141.] 


2 2412. Examination Fee Paid Into Institute Fund. 
Each applicant before taking the examination for a certificate, or upon 
application for a renewal, shall pay to the county superintendent the sum of 
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one dollar, and shall receive a receipt therefor. The fees so received by the 
superintendent shall in no case be returned to the applicant, but shall be paid 
to the county treasurer to the credit of the institute fund. [L. 97, p. 415, § 
142.] 


2 2413. Papers Forwarded to State Superintendent. 


The county superintendent shall, within three days of the close of said 
examination, forward to the superintendent of public instruction, in accord- 
ance with his directions, all the papers written at said examination and re- 
lating thereto, including a complete list of all applicants thereat, with their 
postoffice addresses, and also a receipt from the county treasurer for the fees 
collected at the examination as herein provided. [L. ’97, p. 415, $ 143.] 


2? 2414. First Grade Certificate May be Renewed. 


The holder of a first grade certificate who shall present to the superin- 
tendent of public instruction evidence of having taught successfully twenty- 
four school months during the time said certificate has been in force may have. 
his certificate renewed without further examination, which renewal shall be 
indorsed thereon by the superintendent of public instruction, upon its pres- 
entation, for a like term of five years: Provided, That such renewed certifi- 
cate shall lapse upon the failure of its holder to teach for a period of two 
consecutive school years. [L. 97, p. 415, § 144.] 


7 2415. Applicants May Pass in Part of Subjects. 


All applicants for certificates who shall attain the required percentage in 
eight of the designated subjects, but not in all, shall be credited for those sub- 
jects in which they shall have passed, and, upon passing the required percent- 
ages in the remaining subjects at the next subsequent examination, shall 
receive a certificate in accordance with the result of both examinations: Pro- 
vided, That this shall not be construed as applying to those passing for a third 
grade certificate. [L. 97, p. 416, § 145.] 


@ 2416. Temporary Certificates May be Granted, When. 


Any teacher to whom a certificate has been granted by any county board 
of examiners in this state, or by lawful examiners in any other state or terri- 


tory, the requirements to obtain which shall not have been less than the 
requirements to obtain a certificate in this state, or any teacher holding a 


diploma or certificate of graduation from any state or territorial normal school, 
or from the normal department of the university of the state of Washington, 
may present the same, or a certified copy thereof, to the county superintendent 
of any county in this state where said teacher desires to teach, and it shall be 
the duty of said county sueprintendent, upon such evidence of fitness to teach, 
to grant to said person a temporary certificate: Provided, That the provisions 
of this clause shall apply only to such teachers as were not residents of the 
county at the time of the last preceding examination, or were not able, by 
reason of sickness or other unavoidable cause, to attend said examination: 
And provided further, That the county superintendent may require of such 
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a person a written statement of such facts, verified by affidavit. [L. 97, p. 
416, § 146.] 


¢ 2417. Registration of Certificates. 

All certificates issued by the superintendent of public instruction shall 
be valid and entitle the holder thereof to teach in any county of the state upon 
being registered by the county superintendent thereof, which fact shall be 
evidenced by him on the certificate in the words, “Registered for use in ...... 
county,” together with the date of registry and his official signature: Pro- 
vided, That a copy of the original certificate or diploma duly certified by 
the superintendent of public instruction may be used for the purpose of 
registry and indorsement in lieu of the original. [L. 97, p. 416, § 147.] 


3 2418. Revocation. 

Any certificate named in this title may be revoked by the authority en- 
titled to grant the same upon the determination of sufficient cause, after the 
holder thereof shall have been given an opportunity of being heard. [L. ’97, 
p. 417, § 148.] 


ARTICLE 10.—ELECTIONB. 


32419. Elections, When and Where Held. 

The election of district directors and clerks shall, except as otherwise 
provided by law, be held on the second Saturday in June of each year, at the 
district school house, if there be one, or if there be none, or if more than one, 
then at a place to be designated by the board of directors. Special school elec- 
tions shall be called and conducted in the manner provided for calling and 
conducting annual elections. [Cf. L. 90, p. 375, § 54; L. 791, p. 255, § 18; 
1 H. C., § 821; L. ’93, p. 268, § 6; L.’97, p. 417, § 149.] 


Under § 18 (L. '91, p. 225) amending § 54 school districts were shortened by two 
(L. ’90, p. 335) the terms of existing clerks of months: State v. Smith, 4 W., 661. 


22420. Election, Notice of, etc. 

The district clerk must give at least ten days’ notice of such school elec- 
tion, by posting or by causing to be posted written or printed notices thereof 
in at least three public places in the district, one of which must be the place 
of holding the election. Said notice must designate the place of holding the 
election, day of holding the election, hours between which the polls are to be 
kept open, names of offices for which persons are to be elected, and terms of 
office, with a statement of any other questions which the board of directors 
may desire to submit to the electors of said district. Notices must be signed 
by the district clerk “By order of the board of directors.” Unless otherwise 
designated in the notice of election, the polls shall be open at one o'clock in 
the afternoon and close at four o’clock in the afternoon: but the board of 
directors may, previous to giving notice of- election. determine on an hour 
before one o’clock, but not earlier than nine o’clock in the forenoon, for 
opening the polls, and for closing an hour after four o’clock, but not later than 
eight o’clock in the afternoon. In no case shall the polls be open before the 
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hour named in the notice, nor kept open after the hour fixed for closing the 
polls, but if there is not a sufficient number of electors present at the hour 
named for opening the polls to constitute a board of election, it shall be lawful 
to open the polls as soon thereafter as a sufficient number of electors is present: 
Provided, That in cities and incorporated towns the polls shall open not later 
than one o’clock in the afternoon and close not earlier than eight o’clock in 
the afternoon. [Cf. L. 790, p. 375, § 55; 1 H. C., § 822; L. ’97, p. 417, 


$ 150.] 


Elections for the purpose of authorizing 
an increase of the debt limit of school dis- 
tricts may properly be held under the gen- 
eral provistons of law concerning the hold- 
ing of annual and special school elections: 
Holmes & Bull F. Co. v. Hedges, 13 W., 696. 

See supra § 1921 and notes, indebtedness of 
school districts. 

Under Art. VI., § 2, of the Const., women 
possessing certain qualifications have the 
right to vote at all school elections: Holmes 
& Bull F. Co. v. Hedges, 13 W., 696. 

The successful candidate having received 
six hundred and fifty votes as against two 
hundred and eighty for the defeated can- 
didate, the latter must allege and prove, in 
order to overthrow the election, that had 


the ports been kept open until 8 p. m. the 
result would have been different: State v. 
Smith, 4 W., 661. 

If notice of election, published by the 
clerk of a school district, notified the elec- 
tors that the polls would be open until 7 
p. m., instead of 8 p. m., as required by 
statute, the clerk, being himself a candi- 
date, cannot take advantage of his own 
error: State v. Smith, supra. 

On appeal from a judgment ousting the 
appellant from the office of school clerk, he 
is entitled (L. ’91, p. 341) to file a bond stay- 
ing proceedings pending the appeal, and it 
is the duty of the trial judge to order and 
fix the amount thereof: State v. Sachs, 
3 W., 96 


§ 2421. Election, How Conducted. 


At the hour fixed for opening the polls the electors present shall select 
two electors to act as judges of the election and one elector to act as clerk of 
the election, and the three selected shall constitute the election board; and 
no election shall be held unless an election board is so constituted and quali- 
fied. The judges and clerk aforesaid shall, before entering upon the duties 
of their office, severally take and subscribe an oath or affirmation faithfully 
to discharge the duties as such officers of the election, said oath or affirmation 
te be administered by any school officer or other person authorized to admin- 
ister oaths. The judges shall, before they commence receiving ballots, cause 
to be proclaimed aloud at the place of voting that the polls are now open. 
[L. 90, p. 376, § 56; 1 H. C., § 823; L. 797, p. 418, § 151.] 


2 2422. Form and Reception of Ballot. 

The voting shall be by ballot. The ballots shall be a paper ticket con- 
taining the names of the persons for whom the electors intend to vote, and 
designating the office to which such person so named is intended by him to be 
chosen. Whenever any person offers to vote, one of the judges shall pro- 
nounce his name in an audible voice, and if there be no objections to the 
qualifications of such person as an elector, he shall receive the ballot in the 
presence of the election board and deposit the same without being opened or 
examined in the ballot box, and the clerk shall immediately enter the name 
upon the list headed “Names of voters.” [L.’90, p. 376, § 57; 1 H. C., § 824; 
L. 97, p. 418, § 152.] 


3 2423. Qualifications, Registration and Challenges of Voters. 
Every person, male or female, over the age of twenty-one years, who shal] 


have resided in the school district for thirty days immediately preceding any 
school election, and in the state one year, and is otherwise, except as to sex, 
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qualified to vote at any general election, shall be a legal voter at any school 
election, and no other person shall be allowed to vote: Provided, That in 
cities and towns and voting precincts in which the registration of voters is by 
law provided for, there shall be made a separate registry of female voters 
entitled to vote at school elections, and in such districts the law applying to 
elections shall be, so far as registration is concerned, in force and effect. Per- 
sons offering to vote may be challenged by any legally quclified school elector 
of the district, and one of the judges of election shall thereupon, before receiv- 
= his vote, administer to the person challenged, an oath in substance as fol- 
ows:— 

You do swear (or affirm) that you are a citizen of the United States, or 
have declared your intention to become such; that you are twenty-one years 
of age, according to your information and belief, and that you have resided in 
this district thirty days next preceding this election, and in the state one year, 
and that you have not voted before on this day. 

If he shall refuse to take the oath, his vote shall be rejected. Any person 
guilty of illegal voting shall be punished as provided in the general election 
laws of the state. [L. ’90, p. 377, § 58; 1 H. C., § 825; L. 97, p. 418, § 153.] 


2 2424. Counting and Canvass of Returns. 

When the polls are closed, proclamation thereof shall be made at the 
place of voting, and no vote shall afterward be received. As soon as the polls 
are closed, the judges shall open the ballot box and commence counting the 
votes, and.in no case shall the ballot box be removed from the room in which 
the election is held until all the votes are counted. The counting shall be in 
public. The ballots shall be taken out one by one, by one of the judges, who 
shall open them and read aloud the name of each person contained therein, 
and the office for which such person was voted for. The clerk shall write 
down each office to be filled and the name of such person voted for for such 
office, and shall keep the number of votes by tallics as they are read aloud 
by one of the judges. ‘The counting of the votes shall continue without 
adjournment until all the votes are counted. No ticket shall be rejected on 
account of form or mistake in the initials or spelling of names, if the judges 
can determine to their satisfaction the person voted for and the office intended. 
After the result of the election is duly canvassed and officially declared, the 
clerk of election shall forward the poll sheet thereof to the county superin- 
tendent, who shall preserve the same on file in his office. [Cf. L. 790, p. 377, 
§ 59; 1 H. C., § 826; L. 797, p. 419, § 154.] 


% 2425. Certificates of Election—Tie Votes. 

Persons having the highest number of votes given for each office shall be 
declared duly elected, and the clerk of election shall immediately make out 
and deliver to each person so elected a certificate of election. The clerk of 
election shall also make out a certificate showing the persons elected to each 
office at such election, with oaths of office of persons elected attached, and 
mail such certificate and oaths to the county superintendent of schools of tne 
county in which the election is held. If two persons have an equal and 
highest number of votes for one and the same office, they shall, within ten 
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days after the election, appear before the clerk of election of said district and 
publicly decide by lot which of the persons so having an equal number of votes 
shall be declared elected, and the clerk of election shall make out and deliver 
to the person thus declared elected a certificate of his election, and notify 
the county superintendent of the county as before provided. If the persons 
above named do not, within ten days after election, thus decide, the office 
shall be declared vacant by the clerk of election, and the county superintend- 
ent shall, when notified of the vacancy, fill the same by appointment. [L. 90, 
p. 378, § 60; 1H. C., § 827; L. °97, p. 420, § 155.] 


ARTICLE 11.—ReEaisrration oF VOTERS. 


@ 2426. Voters Must Register. i 

No person shall vote at any school election, either general or special, to 
be held in any school district in this state having a population of ten thousand 
or more inhabitants, as shown by any regular or special census, unless he or 
she shall have previously complied with the requirements as to registration, as 
in this article provided. [L. 97, p. 40, § 1.] 


3 2427. Secretary of Board Shall Register Voters. 

The secretary of the board of education in each district subject to the 
provisions of this article shall keep the books of registration herein provided 
for, and shall register therein the names of all duly qualified voters in his 
district, on application, in the manner and at the times herein specified. [L. 
"97, p. 41, § 2.] 


§ 2428. Board to Furnish Blanks, etc., and Pay Expenses. 

The board of education of each district subject to the provisions of this 
act, shall furnish the secretary of such board, at the expense of the district, all 
blanks and books of registration herein provided for, within thirty days after 
this act shall become a law. Thereafter, after each general election of mem- 
bers of the board of education, the newly elected board shall furnish to the 
secretary and cause to be opened new books for the registration of voters. The 
boards of education of each district shall furnish, at the expense of their 
respective districts, all funds necessary for carrying out the provisions of this 
article. [L. 97, p. 41, § 3.] 


l 2429. Registration Books Open, When—Notice of Closing. 

The books of registration shall be opened for the purposes of registration, 
at the office of the secretary of the board of the district, on each day between 
the hours of nine o’clock a. m. and four o’clock p. m., on each day except 
legal holidays, and they shall be closed and 1.» names shall be registered 
therein during the five days preceding any special election, and during the 
ten days preceding any g<neral election held in such district. The secretary 
of the board shall give notice of the closing of the books of registration in 
his district by notice published in a newspaper of general circulation, pub- 
lished in his district, at least ten days before the day for closing said books. 
[L. 797, p. 41, § 4.] 
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¢ 2430. Registration Required Annually—Qualifications for. 

Registration shall not be required more than once in each year. All 
persons, male or female, who are qualified electors under the provision of 
this article, shall be entitled to registration on application to the secrctary of 
the board of education of the d’strict in which they may reside: Provided, 
Such elector shall have been a resident of the state fer one year, of the county 
ninety days, and of the voting precinct thirty days prior to the next general 
or special school election to be held in such district. No person shall vote at 
any such election except in the precinct where he or she has resided for the 
length of time above specified. [L. 97, p. 41, § 5.] 


3 2431. Registration Books for Districts. 

There shall be provided by the board of education in each district, and 
kept by the secretary of such board, a separate book of registration for each 
school election precinct in the district. Each ward in any city within which 
the whole or any portion of a school district may be situate, shall be a voting 
precinct for all general or special school elections. The book of registration 
shall bear the name or number of the precinct to which it belongs. In case 
the whole or any portion of any such district shall lie without the limits of any 
incorporated city, the board of education of such district shall subdivide such 
outlying territory into voting precincts, so that each precinct shall contain 
as near as may be five hundred inhabitants, and after the boundaries of such 
precincts shall have been established, said territory shall not be re-districted 
oftener than once in three years, and not then unless one or more of the pre- 
cincts thereof shall have attained a population of more than five hundred in- 
habitants. In case the authorities of any city, within which the whole or 
any portion of any district may lie, shall cause the boundaries of the wards 
of such city to be changed after the opening of the books of registration for 
the school district, the voting precincts of such district shall conform to the 
lines of the wards as established when said books were opened until the next 
set of books shall be opened, at which time said new books and the voting 
precincts of such district shall conform to the boundaries of the wards as then 
established. [L. 79%, p. 42, § 6.] 


¢ 2432. Form of Registration Record. 

The books of registration aforesaid shall be so arranged as to admit the 
alphabetical classification of the names of the voters, and ruled in parallel 
columns with appropriate heads, as follows: Date of registration, name, age, 
occupation, place of residence, place of birth, time of residence in the state, 
county and precinct, and if of foreign birth, name and place of court and 
date of declaration of intention to become a citizen of the United States, or 
date of naturalization, and with the column for signature and one for remarks, 
and one column for checking the name of voter at the time of voting. Under 
head of place of residence shall be noted the number of lot and block, or 
number and street where the applicant resides, or some other definite descrip- 
tion sufficient to locate the residence, and the voter so registering as provided 
in this section shal] sign his or her name on the registry opposite the entries 
above required, in the column headed “signature,” and in case any voters shall 
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not be capable of writing his or her name he or she shall, on the left hand 
margin of said column, make his or her mark by cross or such other mark 
as is usual in indicating his or her signature, and some person who is person- 
ally known to said voter, and is personally known to the registering officer, 
and who is capable of writing his or her name, shall sign in said column 
immediately opposite said mark as an identifying witness thereto. [L. ’97, 


p. 42, § 7.] 


? 2483. Elector Must Register in Person—Oath. 


No person shall be registered unless he or she appears in person before 
the secretary of the board of education in the district in which such elector 
resides, during the hours the books are opened for registration, and answers 
truly the questions that may be put to him or her touching his or her qualifica- 
tions to vote in such district, and shall also make and subscribe the following 
oath:— 

State of Washington, County of ...... , 88. 

| ean en eee , do solemnly swear (or affirm) that I am a legally qualified 
school elector, under the laws of the state of Washington, and that I have 
been an actual permanent resident of said state for eleven months and twenty 
days last past, and of the co.... for eighty days last past, and the ...... 
precinct twenty days last past, and that I have not lost my civil rights by 
reason of being convicted of any infamous crime. 

Subscribed and sworn to before me this ...... day of ....... 

Said affidavit shall be filed and preserved by the secretary of the board 
for at least two years. [L. ’97, p. 43, § 8.] . 


2 2434. Secretaries Empowered to Administer Oath. 


The secretaries of the boards of education are hereby empowered to ad- 
minister all necessary oaths in examining applicants for registration, or any 
witnesses that may be offered on behalf of any applicant. The said secretary 
shall examine carefully any applicant whose right to register he may doubt, 
or who may be challenged, and if the applicant shall be entitled to vote at the 
next election he or she shall be registered, otherwise not. [L. 797, p. 43, § 9.] 


2 2485. Penalty for False Oath. 

If any person shall falsely swear or affirm in taking the oath or making 
the affirmation herein prescribed, or shall falsely personate another and 
procure the person so personated to be registered, or if any person shall 
represent his name to the secretary or officer of registration to be different 
from what it actually is, and cause such name to be registered, or if any 
person shall cause any name to be placed upon the registry list otherwise 
than in the manner provided in this article, he or she shall be guilty of a 
felony, and upon conviction be punished by confinement in the penitentiary 
not more than five nor less than one year. [L. 797, p. 44, § 10.] 


32436. Change of Residence of Registered Voter. 
If any elector shall, during the year for which he or she may be registered, 
change his or her place of residence from the precinct in which he or she is 
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registered, he or she shall apply to the secretary of the board to have said 
removal noted. ‘The secretary shall run a red ink line across the name in the 
precinct book in which said applicant shall be registered, and likewise note 
said removal in the column headed “Remarks” in said book, and thereupon 
the said secretary shall enter the name and re-register the elector in the regis- 
tration book of the ward to which he or she has removed. [L.’97, p. 44, $ 11.] 


§ 2437. Challenge, and Method of Procedure Under. 

Registration under the provisions of this article shall be prima facie evi- 
dence of the right of the elector to vote at any general or special school elec- 
tion held within the district during the year for which said elector is regis- 
tered. If any person duly registered is challenged, it shall be the duty of 
the judges of election to examine the challenger and any witnesses that may 
be produced on oath, touching the right of such elector to vote; the judges 
shall then, unless they dismiss said challenge, examine the proposed elector 
‘on oath, and if it appears that said elector is entitled to vote at said election, 
his or her vote shall be received, otherwise rejected. Any person swearing 
falsely. before any judge of election, on the hearing of any such challenge, 
shall be deemed guilty of perjury, and shall be subjected to the pains and 
penalties of perjury. [L. 97, p. 44, § 12.] 


3 2438. Board to Appoint Election Officers. 

The board of education in each district to which this article applies shall, 
at their last regular meeting before any general or special school election to be 
held in their district, appoint two judges of election and one clerk for each 
voting precinct within such district. Both the judges and the clerk shall be 
qualified school electors in the precinct for which they are appointed. [L. 
97, p. 45, § 13.] 


3 2439. Registration Record Delivered to Clerk of Election. 

On the morning of any general or special school election the secretary 
of the board shall deliver to the clerk of each voting precinct within his dis- 
trict, the original book of registration of the precinct for which such clerk 
was appointed. Each clerk of election shall return the book of registration 
entrusted to him to the secretary of the board at the time of the delivery of 
the ballots cast in the precinct at such election, and it shall be unlawful for 
any clerk or any judge of election, to cause or allow any marks or alterations 
to be made in said book while the same is in their possession, other than a 
proper check mark when a ballot is cast, to indicate the party voting. [L. ’97, 
p. 45, § 14.] 


3 2440. Board to Provide Suitable Polling Places. 

The manner of voting at school elections shall be the same as is now pro- 
vided by law. The board of education in each district shall provide suitable 
polling places, at a school house in each ward or precinct, and if there is no 
school house in any ward or precinct, then at some other suitable place in said 
ward or precinct, to be designated by the board; but no ward or precinct shall 
have more than one polling place. The voting place in each ward or precinct 
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shall be named and designated by the board in the notice calling such election. 
[L. 797, p. 45, § 15.] 


2 2441. Construction of Article. 


Nothing in this article contained shall be construed as a repeal of an act 
entitled “An act to establish a system of common schools in cities of ten 
thousand or more inhabitants, and to provide for properly maintaining, gov- 
erning and grading the same,” approved March twenty-sixth, eighteen hun- 
dred and ninety, except in so far as this article shall be in conflict therewith, 
but this article shall be construed as amendatory and supplementary thereto. 
[L.°97, p. 45, § 16.] 


The act of Mar. 26, '90, was repealed by substitute for the provin onn mentioned in 
L. '97, p. 356, and incorporated therein is a this section. See supra $% 2345-2368. 


ARTICLE 12 —SpecraLt MEETINGS. 


? 2442. When and for What Purpose Called. 


Any board of directors may, in its discretion, and shall, upon a petition 
of the majority of the legal voters of their district, call a special meeting of 
the voters of the district to determine the length of time in excess of the 
minimum length of term prescribed by law that school shall be maintained in 
the district during the school year; to determine whether or not the district 
shall purchase any school house site or sites, and to determine the location 
thereof; or to determine whether or not the district shall build one or more 
school houses; or to determine whether or not the district shall sell any real 
or personal property belonging to the district, borrow money, or establish and 
maintain a school district library. [L.’97, p. 420, § 156. ] 


2 2443. Where Held, Notice of, etc. 


All such special meetings shall be held at the school house, if there be 
one, or if there be none or more than one, then at such school house or place as 
the board of directors may determine. At least ten days’ notice of such 
special meeting shall be given by the district clerk, in the manner that notice 
is required to be given of the annual school election, which notice shall state 
the object or objects for which the meeting is to be held, and no other business 
shall] be transacted at such meeting than such as is specified in the notice. The 
district clerk shall be clerk of the meeting, and the chairman of the board of 
directors or, in his absence, the senior director present, shall be chairman of 
the meeting: Provided, That in the absence of one or all of said officers, the 
qualified electors present may elect a chairman or clerk, or both chairman and 
clerk, of said meeting as occasion may require, from among their number. 
The clerk of the mecting shall make a record of the proceedings of the meet- 
ing, and when the clerk of such meeting has been elected by the qualified 
voters present, he shall within ten days thereafter, file the record of the pro- 
ceedings, duly certified, with the clerk of the district, and said record shall 
become a part of the records of the district, to be preserved as other records. 
[L. 79%, p. 421, § 157.] 
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32444. Board to Carry Out Directions of Meeting. 


It shall be the duty of every board of directors to carry out the directions 
of the electors of their districts as expressed at any such meeting. [L. 97, p. 
421, § 58.] 


ARTICLE 13.—PENALTIES. 


2 2445. For Disclosing Examination Questions. 


Any member of the state board of education, or any employee of the state, 
who shall, directly or indirectly, disclose any questions prepared for examina- 
tions, shall be deemed guilty of a misdemeanor, and upon conviction thereof, 
shall be fined in any sum not less than one hundred nor more than five hun- 
dred dollars. [L. 97, p. 421, § 159. ] 


@ 2446. For Failure of County Superintendent to Make Report. 


If any county superintendent fails to make a full and correct report to 
the superintendent of public instruction of all statements required by him, he | 
shall forfeit the sum of fifty dollars from his salary, and the board of county 
commissioners are hereby authorized and required to deduct therefrom the 
sum aforesaid upon the information from the superintendent of public instruc- 
tion that such reports have not been made. [L. ’90, p. 360, § 15; 1 H. C., $ 
780; L. 797, p. 421, § 160.] 


3 2447. For Failure to Pay Over Money. : 


Any officer or person collecting or receiving any such fines, forfeitures 
or other moneys, and refusing or failing to pay over the same, as required by 
law, shall forfeit double the amount so withheld and interest thereon at the 
rate of five per cent per month during the time of so withholding the same; 
and it shall be a special duty of the county superintendent of schools to super- 
vise and see that the provisions of this section are fully complied with and 
report thereon to the county commissioners semi-annually or oftener. [Cf. L. 
790, p. 383, § 89; 1 H. C., § 820; L. ’97, p. 422, § 161.] 


@ 2448. For Failure of Directors to Enforce Teaching of Hygiene. 


Upon complaint in writing being made to any county superintendent by 
any district clerk, or by any head of family, that the board of directors of the 
district of which said clerk shall hold his office, or said head of family shall 
reside, have failed to make provision for the teaching of hygiene, with special 
reference to the effects of alcoholic drink, stimulants and narcotics upon the 
human system, as provided in this title, in the common schools of such dis- 
trict, it shall be the duty of such county superintendent to investigate at once 
the matter of such complaints, and if found to be true, he shall immediately 
notify the county treasurer of the county in which such school district is 
located, and after the receipt of such notice it shall be the duty of such county 
treasurer to refuse to pay any warrants drawn upon him by the board of direct- 
ors of such district subsequent to the date of such notice and until he shall be 
notified to do so by such county superintendent. Whenever it shall be made 
to appear to the said county superintendent, and he shall be satisfied, that the 
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board of directors of such district are complying with the provisions of said 
section of this title, and are causing physiology and hygiene to be taught in 
the public schools of such district as hereinbefore provided, he shall notify 
said county treasurer, and said treasurer shall thereupon honor the warrants 
of said board of directors. [L. 790, p. 384, § 90; 1 H. C., § 854; L. ’95, p. 8, 
§ 2; L. 797%, p. 422, § 162.] 


@ 2449. For Failure of County Superintendent to Enforce Teaching Hygiene. 


Any county superintendent of common schools who shall fail or refuse to 
comply with the provisions of the preceding section shall be liable to a penalty 
of one hundred dollars, to be recovered in a civil action in the name of the 
state in any court of competent jurisdiction, and the sum recovered shall 
go into the state school fund; and it shall be the duty of the prosecuting 
attorneys of the several counties of the state to see that the provisions of this 
section are enforced. [L. ’90, p. 385, § 91; 1 H. C., § 855; L. 797, p. 422, 
§ 163.] 


@ 2450. For Failure of Clerk to Make Report. 


In case the district clerk fails to make the reports herein provided at the 
proper time and in the proper manner, he shall forfeit and pay to the district 
the sum of twenty-five dollars for each and every such failure. He shall also 
be liable if, through such neglect, the district fails to receive its just apportion- 
ment of school moneys, for the full amount so lost. Each and all of said 
forfeitures shall be recovered in a suit brought by the county superintendent 
or by any citizen of such district, in the name and for the benefit of such dis- 
trict. [Cf. L. 90, p. 369, § 36; 1 H. C., § 801; L.’97, p. 423, § 164. ] 


¢ 2451. For Failure to Deliver Property. 

Any school officer who shall refuse or fail to deliver to his qualified suc- 
cessor all books, papers, records and moneys pertaining to his office, or who 
shall wilfully mutilate or destroy any such property, or any part thereof, or 
who shall misapply moneys intrusted to him by virtue of his office, shall be 
deemed guilty of a misdemeanor, and shall, upon conviction thereof, be pun- 
ished by a fine not to exceed one hundred dollars. [L.’97, p. 423, § 165.] 


2 2452. For Failure to Enforce Course of Study. 

Any teacher who wilfully refuses or neglects to enforce the course of 
study or the rules and regulations required by the state board of education, 
shall not be allowed by the directors any warrant for salary due until said 
teacher shall have complied with said requirements. [L.’97, p. 423, § 166.] 


2 2453. For Abuse of Pupils. 

Any teacher who shall maltreat or abuse any pupil by administering any 
undue punishment, or who shall inflict punishment on the head or face of a 
pupil, shall be deemed guilty of a misdemeanor, and upon conviction thereof 
before any court of competent jurisdiction, shall be fined in any sum not 
exeeeding one hundred dollars. [Cf. L. ’90, p. 371, § 43; 1 H. C., § 808; L. 
"97, p. 423, § 167.] 
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} 2454. For Non-Attendance at Institute. 


Any teacher failing to attend once in each year an institute in some 
county of this state, unless on account of sickness, or for other good and 
sufficient reasons satisfactory to the superintendent of public instruction, may 
have any certificate he may hold forfeited by order of the superintendent of 
public instruction: Provided, That said forfeiture shall be duly published 
after the said teacher shall have been given opportunity to present his reasons 
for such non-attendance, and after action thereon. [L. ’90, p. 381, § 77; 1 H. 
C., § 842; L. 97, p. 423, § 168.] 


@ 2455. For Abusing a Teacher. 


Any parent, guardian or other person, who shall insult or abuse a teacher 
in the presence of the school, or anywhere on the school grounds or premises, 
shall be deemed guilty of a misdemeanor and be liable to a fine of not less 
than ten dollars nor more than one hundred dollars. [L. 90, p. 383, § 86; 1 
H. C., § 851; L. 9%, p. 424, 8 169] ` 


2 2456. For Disturbing School. 

Any person who shall wilfully disturb any school or school meeting shall 
be deemed guilty of a misdemeanor, and upon conviction be fined in any sum 
not more than fifty dollars. [L. 90, p. 383, § 87; 1 H. C., § 852; L. 97, p. 
424, § 170.] 


3 2457. For Non-Attendance at School. 

Any person summoned before a superior judge to answer why he has not 
kept the children under his care in school as provided in the law relating to 
school attendance, and failing to show satisfactory cause for his refusal or 
neglect to comply with such law, shall be guilty of a misdemeanor, and fined 
in asum of not less than ten nor more than twenty-five dollars for each offense, 
and the said fine when collected shall be placed to the credit of the school 
district wherein the person so fined resides. [L. ’97, p. 424, § 171.] 


? 2458. For Defacing Property. 

Any pupil who shall cut, deface or otherwise injure any school house, 
furniture, fence or outbuilding thereof, or any books belonging to the district 
library, shall be liable to suspension and punishment, and the parent or 
guardian of such pupil shall be liable for damages, on complaint of the 
teacher or of any director, and upon proof of the same. [Cf. L. 790, p. 372, 
$ 48; 1 H. C., § 813; L. 97, p. 424, § 172.] 


2 2459. For Violating Vivisection Law. 


* Any person violating sections 2464 and 2465 relating to vivisection and 
dissection in schools shall, upon conviction thereof, be deemed guilty of a 
misdemeanor and be fined in any sum of not less than fifty nor more than 
one hundred dollars. [L. 97, p. 424, § 173; L. ’97, p. 16, § 3.] 


3 2460. For Failure to Use Text-Books or Follow Course of Study. 


Any district using text books other than those prescribed by the state 
board of education, or any district failing to comply with the course of study 
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prescribed by the state board of education, or any district in which warrants 
are issued to a teacher not legally qualified to teach in the common school of 
the said district, shall forfeit twenty-five per cent of their school fund for that 
or the subsequent year, and it is hereby made the duty of the county superin- 
tendent to deduct said amount from the apportionment to be made to any 
district failing in either or all of the above requirements, and the amounts 
thus deducted shall revert to the general school funds of the state, and the 
county treasurer shall return the same to the state treasurer for reapportion- 
ment. [L. 97, p. 424, § 174.] 


@ 2461. For Failure to Maintain School. 

No school district shall be entitled to receive any apportionment of school 
moneys which shall not have maintained school for the time required by law 
during the preceding school year: Provided, That any new district formed 
from the division of an old one shall be entitled to its just share of school 
moneys when the time that school was maintained in the old district before 
division, and in the new one after division, shall be equal to at least the time 
required by law in the old district. [Cf. L. 790, p. 363, § 24; L. ’91, p. 248, 
$ 9; 1 H. C., § 789; L. ’97, p. 425, § 175.] 


ARTICLE 14.—GENERAL PROVISIONS. 


@ 2462. Construction of Words ‘‘He’’ or ‘‘His,’’ etc. 

Whenever the word “he” or “his” occurs in this title, referring to either 
the members of the city board of directors, county superintendents of common 
schools, city superintendents, directors, clerks, state board of education or 
other school officers, it shall be understood to mean also “she” or “her,” and 
any woman possessing all of the qualifications of an elector, except as to 
sex, and possessing all of the other qualifications required by law for such 
offices, shall be eligible to hold such offices. [Cf. L. 790, p. 382, § 78; 1 H. C., 
§ 856; L. 95, p. 66, § 1; L.’97, p. 425, § 176.] 


Women are authorized to hold the office the terms of this section: Russell v. Gub- 
of county superineendent of schools under till, 13 W., 360. 


¢ 2463. Judge Shall Enforce Compulsory Law. 

The superior judge shall, upon complaint of the school clerk or upon 
his own motion, have power to remove any child if an orphan who fails to 
attend school as required by law, and place it in the care of some other person 
who will be likely to send such child to school; or if the child be under the 
care of parents, then the superior judge shall have powed to summon such 
child before him and, if he shall, upon inquiry, find that the child has not 
already attained a reasonable proficiency in the common school branches for 
the first eight years as outlined in the course of study for common schools for 
the state of Washington, he shall issue an order commanding such parents to 
place such child in school, if school be then in session, or immediately when 
school shall resume if it be not in session; or appear before him and show 
cause for their neglect or refusal so todo. [L. 90, p. 382, § 83; 1 H.C., § 848; 
L. 797, p. 425, § 177.] 
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2 2464. Vivisection Forbidden. 


No teacher or other person employed in any school in the state of Wash- 
ington, except a medical or dental school or the medical or dental department 
of any school, shall practice vivisection upon any vertebrate animal in the 
presence of any pupil in said school, or any child or minor there present; nor 
in such presence shall exhibit any vertebrate animal upon which vivisection 
has been practiced. [L.’97, p.16,§1; L. 797, p. 426, § 178.] 


See § 2459, penalty. 


2 2465. Dissection Permitted, When. 


Dissection of dead animals, or any portion thereof, in the schools of the 
state of Washington shall, in no instance, be for the purpose of exhibition, 
but in every case shall be confined to the class room and the presence of those 
pupils engaged in the study to be illustrated by such dissection. [L.’97, p. 17, 
§ 2; L. 797%, p. 426, § 179.] 


See § 2459, penalty. 


2 2466. Display of United States Flag. 


That the board of directors in the several school districts of this state 
shall procure a United States flag, and shall display said flag upon or near each 
public school building during school hours, except in unsuitable weather and 
at such other times as to the said board may seem proper; and the necessary 
funds to defray the expenses to be incurred for such flags and appliances shall 
be assessed and collected in the same manner as moneys are now raised by law 
for public school purposes. [L.’97, p. 426, § 180. ] 


? 2467. Free Kindergartens—Expenses—Diplomas. 


The board of directors of any school district contemplated by this title 
shall have power to establish and maintain free kindergartens in connection 
with the common schools of said district for the instruction of children be- 
tween the ages of four and seven years, residing in said district, and shall 
éstablish such courses of training, study and discipline, and such rules and 
regulations governing such preparatory or kindergarten schools as said board 
may deem best: Provided, That nothing in this title shall be construed to 
change the law relating to the taking of the census of the school population or 
the apportionment of state and county school funds among the several counties 
and districts in this state: Provided further, That the cost of establishing 
and maintaining such kindergartens shall be paid from the special school fund 
voted by the electors of said districts for this purpose; and the said kinder- 
gartens shall be a part of the public school system, and governed, as far as 
practicable, in the same manner and by the same officers as is now, or hereafter 
may be, provided by law for the government of the other public schools of 
this state: Provided further, That teachers of kindergarten schools shall 
have a diploma from some reputable kindergarten training school or passed 
such examination on kindergarten work as the kindergarten department of 
the state normal schools may direct. [L. 97, p. 426, § 181.] 
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CHAPTER IV. 


OF HIGHER AND SPECIAL INSTITUTIONS. 
ARTICLE 1.—Unrversiry oF WASHINGTON. 


¢ 2470. Establishment of. 


The state university, as heretofore located and established in the city of 
Seattle, county of King, shall be designated and named the University of 
Washington. [Cf. L.’90, p. 395, § 1; 1H. C., § 934; L. 797, p. 427, § 182.] 


Compare § 93%, 1 Hill’s Code, establishment of university. 


§ 2471. Aim and Purpose—Tuition—Admission Qf Students. 

The aim and the purpose of the university of Washington shall be to pro- 
vide for students of both sexes, on equal terms, a liberal instruction in the 
different branches of literature, science, art, law, medicine, military science 
and such other departments of instruction as may be established therein from 
time to time by the board of regents. Tuition in the university of Washing- 
ton, except as may be provided by the board of regents with reference to the 
arts or to special courses of study, shall be free to all bona fide residents of 
this state. Non-residents of this state shall be admitted to the said university 
on such terms as may from time to time be prescribed by the board of regents. 
The said university shall, as far as practicable, begin its course of study in its 
literary and scientific departments at the points where the same are completed 
in the public high schools of the state. No student shall be admitted except 
upon examination satisfactory to the faculty of the university: Provided, 
however, That students shall be admitted without examination upon presenta- 
tion of certificates from those public high schools and other educational insti- 
tutions in this state whose courses of study shall have been approved by said 
faculty of the university, such certificates to show the completion of a course 
of study on the part of applicants, which said faculty shall deem equivalent to 
the course of study necessary for admission under examination. [Cf. L. 90, 
p. 296, § 2; 1 H. C., § 935; L. 793, p. 296, § 6; L. 797, p. 427, § 183.] ` 


¢ 2472. Regents—Term—Quorum—Vacancy, etc. 

The government of the university of Washington shall be vested in a 
board of regents to consist of seven members, who shall be appointed by the 
governor of the state, by and with the advice and consent of the senate, and 
who shall hold their offices, respectively, for a term of six years from the second 
Monday in March next succeeding their appointment and until their succes- 
sors shall be appointed and shall qualify: Provided, That regents now serving 
upon such board shall continue as such during the terms for which they were 
respectively appointed. Four members of said board shall constitute a quorum 
for the transaction of business, and it shall be the duty of the governor to 
appoint at least four members of said board from the citizens of the city of 
Seattle or county of King, in order that a quorum of said board may always 
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be near the said university. Whenever there shall be a vacancy in the said 
board of regents, from any cause whatever, it shall be the duty of the governor 
to fill such office by appointment, and the person or persons so appointed shall 
continue in office until the close of the legislature next thereafter, or until 
others are appointed and qualified in their stead. Each regent, before enter- 
ing upon the duties of his office, must qualify by taking the usual oath of office 
before some officer authorized by law to administer the same and file a copy of 
said oath with the secretary of state. [Cf. L. 790, p. 396, §§ 3,4; 1 H. C., $$ 
936, 937; L. 795, p. 193, § 1; L. 97, p. 428, § 184. ] 


2 2473. Organization of Board—Meetings. 


The board shall organize by the election from its number a president 
and an executive committee, of which committee the president shall be ex 
officio chairman. The board shall hold regular quarterly meetings, and 
during the interim between such meetings the executive committee may 
transact business for the whole board: Provided, That the executive com- 
mittee may call special meetings of the whole board when such action is 
deemed necessary. [L. ’97, p. 428, § 185.] 


2 2474. Secretary and Treasurer, Appointment of—Duties. 


The regents shall appoint a secretary, a treasurer, and librarian, who shall 
hold their respective offices during the pleasure of the board. It shall be the 
duty of the secretary to record all proceedings of the board and carefully pre- 
serve the same, and all the books and papers. The treasurer shall keep a 
true and faithful account of all moneys received and paid out by him, and shall 
give bonds for the faithful performance of the duties of his office in such 
amount as the regents may require. [L. 790, p. 396, § 6; 1 H. C., § 939.] 


32 2475. Powers and Duties of Regents Enumerated. 


The board of regents may adopt by-laws or rules and regulations for its 
own government. The powers and duties of the board of regents are as 
follows:— 

First: The said board shall have full control of the university and its prop- 
erty of various kinds, and shall employ the president, members of the faculty, 
assistants and employees of the institution, who shall hold their positions 
during the pleasure of said board of regents; 

Second: It shall be the duty of the board of regents, with the assistance of 
the faculty of the university, to prescribe the course of study in the various 
departments of the institution, and to publish the annual catalogue; 

Third: The said board shall grant to every student, upon graduation, a 
suitable diploma or degree, such student having been recommended for such 
honor by the faculty. The board shall also have power, upon recommenda- 
tion of the faculty, to confer the usual honorary degrees upon other persons 
than graduates of this university in recognition of their learning or devotion 
to literature, art or science; but no degree shall ever be conferred in considera- 
tion of the payment of money or other valuable thing. Any diploma granted 
by the normal department of the university shall entitle the holder to teach in 
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any public school in this state during life, under regulations consistent with 
other provisions of law relating to life diplomas; 

Fourth: The board of regents is authorized to receive such bequests or 
gratuities as may be granted to the said university and to invest or expend the 
same according to the terms of said bequests or gratuities. The said board 
shall adopt proper rules to govern and protect the receipt and expenditure of 
the proceeds of all fees, bequests or gratuities, and shall make full report of 
the same in the customary biennial report to the governor, or more frequently 
if required by law; 

Fifth: The board of regents is authorized and empowered to give and exe- 
cute, on behalf of the state of Washington, the bonds and other papers re- 
quired by the war department for the safe keeping of the arms and equipments 
loaned by the United States to the university of Washington; 

Sixth: The board of regents shall transmit, on the first day of January 
preceding each regular session of the legislature, to the governor, a printed 
report of all the doings since their last report, giving full information of the 
receipt and expenditure of money, furnish an estimate of the needs of the 
institution, and give such information as will be helpful to the state authori- 
ties in providing for the said institution; 

Seventh: The members of said board of regents shall serve without com- 
pensation. Each regent, however, shall be paid his actual traveling expenses 
in going to and coming from any meeting of said board, and such claims for 
expenses shall be audited on vouchers issued by the president and secretary 
of said board the same as any other claims are vouchered and audited. (Cf. 
L. 90, pp. 396-8, §§ 7, 9,11; 1 H. C., 88 938, 949, 950; L. 95, p. 194, § 2; L. 
"97, p. 429, § 186. ] 


@ 2476. Faculty, How Constituted. 

The faculty of the university of Washington shall consist of the president 
and the professors, and the said faculty shall have charge of the immediate 
government of the institution, under such rules as may be prescribed by the 
board of regents. [Cf. 1 H. C., § 944; L. ’97, p. 430, § 187.] 


¢ 2477. WNon-Sectarian. 
The university of Washington shall never be under the control of any 


religious or sectarian denomination or society whatever. [L. ’90, p. 396, § 5; 
1 H. C., § 947; L. 9%, p. 430, § 188.] 


22478 Attorney General Legal Advisor. 

The attorney general of the state shall be the legal advisor of the presi- 
dent and the board of regents of the university, and he shall institute and 
prosecute or defend all suits in behalf of the same. [L. 790, p. 399, § 19; 1 
H. C., § 952; L. 97, p. 430, § 189.] 


3 2479. Authority of Regents to Expend Income. 


The board of regents is authorized to expend such portion of the income 
of the university fund as it may deem expedient for the purchase of apparatus, 
library, and cabinets of natural history, providing suitable means to keep and 
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preserve the same, and in the procurement of other means of facility for in- 
struction. [L.’90, p. 397, § 8; 1H.C., § 946.] 


@ 2480. Lands, How Sold—Proceeds—Income. 

None of the lands now located and belonging to the university of Wash- 
ington, nor any lands donatcd to the university of Washington by the congress 
of the United States, that hereafter may be located, shall be sold except as 
may be provided by the legislature of the state of Washington, and whenever 
the said lands are sold the proceeds of such sale, being for the whole or in part 
of said lands, must be paid into the state treasury, and cannot be drawn there- 
- from except as provided for in this act. Said money so paid shall be forever 
kept as the state university fund, and no part of the principal shall ever be 
expended.for any purpose whatever, but the income of said fund may be used 
under the direction of the board of regents for the general purposes of the 
university, at the discretion of the board of regents. [L. ’90, p. 398, § 16; 1 
H. C., § 954.] 


“This act": Of Mar. 27, °90. See infra § 2500, “university fund.” 


` 2481. Restrictions Upon Investment of Funds. 

The funds arising from the sale of the lands belonging to the university 
shall be invested by the state; first, in bonds of the state of Washington, if 
such are to be had; but if not, then in the bonds of the United States; and 
said funds shall not be invested in any other manner or upon any other an 
ties whatever. [L. 90, p. 399, § 17; 1 H. C., § 955.] 


@ 2482. Donations to be Kept as Separate Fund. 

All donations of money, security, or other property shall be paid at the 
state treasury and invested as other funds of the university, and donations 
may be made to and for the sole use of any one of the departments of the 
university, and donations so made shall be kept as a separate fund for the use 
of such department. [L. 790, p. 399, § 18; 1 H. C., § 956.] 


¢ 2483. Restrictions Upon Regents as to Debts, etc. 

The board of regents are hereby prohibited from creating any debt as 
against the university, or in any manner encumbering the same, or of incur- 
ring any expense beyond their ability from the annual income of the university 
for the then current year. [L. *90, p. 399, § 20; 1 H. C., § 957.] 


@ 2484. Endowment for Support of. 

One hundred thousand acres of the lands granted by section seventeen of 
the enabling act, approved February twenty-second, eighteen hundred and 
eighty-nine, for state, charitable, educational, penal and reformatory institu- 


tions are hereby assigned for the support of the university of Washington. 
[L. 793, p. 299, § 9.] 


3 2485. Selection and Sale of Lands. 
The board of regents is hereby authorized and directed to ascertain how 
much land granted to the state for university purposes by section fourteen of 
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the enabling act, approved February twenty-second, eighteen hundred and 
eighty-nine, remains unselected and unsold. All the lands granted for univer- 
sity purposes, and all those granted lands assigned for university purposes 
by this act, which remain unselected and unsold, shall be selected and sold 
in the manner prescribed by law for selecting and selling other lands granted 
to the state, and the proceeds to be placed in the university fund. Said 
regents shall also take such other action as they may deem necessary to perfect 
the title to the new university site, and they shall make a detailed printed 
report of all their actions and investigations to the governor on or before 
the first Monday in December, A. D. eighteen hundred and ninety-four, and 
biennially thereafter. [L. 793, p. 299, § 10.] 


¢ 2486. University Fund. 

There shall be kept by the state treasurer a separate and permanent fund 
to be known as the “university fund,” into which shall be paid all university 
money received from all sources, which fund shall be paid out by said treasurer 
only upon warrants drawn by the state auditor, which warrants shall be based 
on the properly certified accounts of the board of regents of the university of 
Washington, as audited by said auditor. [L. ’93, p. 299, § 11.] 

See infra § 2600. . Compare 1 Hill's Code, §§ 929, 961. 


2 2487. Investment of University Fund. | 

The state auditor may, upon the written recommendations of the board 
of regents with the written consent of the governor and state treasurer, from 
time to time invest any portion or portions of the unappropriated moneys 
in any university fund now or hereafter established in this state, whether 
general or special, all of which moneys shall be invested in national, state, 
county or municipal bonds. [L. 93, p. 300, § 12.] 


? 2488. Unlawful to Sell Intoxicating Liquors on Grounds. 

It shall be unlawful to sell any intoxicating liquors, with or without a 
license, on the grounds of the university of Washington, or within two miles 
thereof, excepting south half of section twenty-two, township twenty-five, 
range four east, and any license granted for the sale of such intoxicating 
liquors within said area shall be void. Said grounds of the university of Wash- 
ington are otherwise known and described as follows: Fractional section six- 
teen, township twenty-five north, range four east of Willamette meridian. 
[L. 795, p. 134, § 1.] 


g 2489. Penalty. 

Any person or persons violating the provisions of the last preceding sec- 
tion shall be deemed guilty of a misdemeanor, and upon conviction thereof 
in any court of competent jurisdiction shall be punished by a fine of not less 
than one hundred nor more than one thousand dollars, or by imprisonment in 
the county jail for a term not less than six months nor more than one year, or 
by both such fine and imprisonment. [L. 795, p. 134, § 2.] 
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ARTICLE 2.—Bonpina University LANDS. 


2 2500. University Fund Created. 


There is hereby created in the state treasury a fund to be known as the 
“university of Washington fund,” into which fund shall be paid all proceeds 
from the sales of lands granted to the state of Washington by the United States 
for the university, and also the proceeds from the sales of all lands acquired by 
the said university by purchase or donation. [L.’95, p. 107, § 1.] 


Petia supra § 2480 et seq., funds, investment, 


race supra § 2480, sale of lands, etc. 

Although the act providing for the or- 
ganization of the board of university land 
and building commissioners requires the 
treasurer to keep a separate and perma- 
nent fund to be known as the “University 
Fund,’’ into which is to be paid all moneys 
received for the sale of university lands, 
and all appropriations made by the state 


2 2501. 


for the support and maintenance of the 
university, and all other moneys paid or 
received for the use of said university from 
other sources, the treasurer is not author- 
ized to pay warrants drawn by the auditor 
upon bills certified by the board of land 
und building commissioners out of moneys 
in said fund appropriated for the mainten- 
ance of the university, and which the re- 
gents thereof are empowered to expend: 
State v. Lindsley, 3 W., 126. 


Appropriation From University Fund. 


For the purpose of refunding to the state of Washington the moneys 
appropriated for the erection and support of the said university there is 
hereby appropriated from this said “university of Washington fund,” to be 
paid into the general fund of the state, the following sums, to wit: One 
hundred and fifty thousand dollars, appropriated by the legislative session of 
eighteen hundred and nincty-three for the erection of buildings and the 
preparation of the new grounds; fifty thousand dollars, appropriated by the 
legislative session of eighteen hundred and ninety-five for the same or similar 
purposes; twenty-five thousand dollars, being a portion of the sum appro- 
priated by the legislative session of eighteen hundred and ninety-five for the 
support or maintenance of the said university; making a total appropriation 
herein of two hundred and twenty-five thousand dollars. [L. 95, p. 108, § 2.] 


@ 2502. Bonds Authorized. 


For the purpose of anticipating the fund out of which the foregoing 
appropriation is provided to be paid, the governor, state auditor and state 
treasurer are hereby authorized to make a loan of two hundred and twenty- 
five thousand dollars upon the bonds of the state, to be signed by the governor 
and attested by the secretary of state, under the seal of the state, and counter- 
signed and registered by the state auditor. Said bonds shall be of denomina- 
tion of not less than one thousand dollars each, and shall, on their face, be 
made payable at any time after five years and within fifteen years from their 
date, at the option of the state, at the office of the state treasurer; shall bear 
interest at the rate of four per cent per annum, which interest shall be payable 
semi-annually out of the fund provided for in section 2500, and no primary 
or secondary application for the payment of said bonds, except out of the 
aforesaid fund, is intended to be created by this article. Said bonds shall 
not be sold for less than par. If at any time there is not sufficient money in 
the aforesaid fund to defray the interest charges when due, the state shall pay 
said interest out of the general fund, which general fund shall be repaid such 
interest payments out of the first moneys paid into the said “university of 
Washington fund.” [L. 795, p. 108, § 3.] 
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22512. Establishment—Aim and Purpose. 


The state agricultural college, experiment station and school of science 
of the state of Washington, as heretofore located at Pullman, Whitman county, 
shall be an institution of learning open to the children of all residents of this 
state, and to such other persons as the board of regents may determine, under 
such rules and regulations as may be prescribed by the board of regents; shall 
be non-sectarian in character, and devoted to practical instruction in agricul- 
ture, mechanic arts, and natural sciences connected therewith, as well as a 
thorough course of instruction in all branches of learning upon agricultural 
and other industrial pursuits. [Cf. L. 791, p. 334, §§ 1, 2; 1 H. C., §§ 960, 
961; L. ’97, p. 430, § 190.] 


22613. Ex Officio Visitors. 


The governor of the state of Washington, the superintendent of public 
instruction, members of the legislature, and county commissioners shall be ex 
officio visitors of said college. But said visitors shall have no power granted 
to control the action of the board of regents, or to negative its duties as defined 
by law. [L. 790, p. 262, § 5; L. 79%, p. 431, § 191. ] 


3 2514. Courses of Instruction. 


The course of instruction of said college shall embrace the English lan- 
guage, literature, mathematics, philosophy, civil and mechanical engineering, 
chemistry, animal and vegetable anatomy and physiology, veterinary art, ento- 
mology, geology, political economy, rural and household economy, horticul- 
ture, moral philosophy, history, mechanics, and such other courses of instruc- 
tion as shall be prescribed by the board of regents. One of the objects of 
said college shall be to train teachers of physical science, and thereby further 
the application of the principles of physical science to industrial pursuits; to 
collect information as to schemes of technical instruction adopted in other 
parts of the United States and in foreign countries, and to hold farmers’ insti- 
-tutes at such times and places and under such regulations as the board of 
regents may determine. [Cf. L. 91, p. 334, § 3; 1 H. C., § 962; L. ’97, p. 431, 
§ 192.] 


2 2615. Laboratories and Departments of Instruction. 


The board of regents shall provide that all instruction given in the college 
shall, to the utmost practicable extent, be conveyed by means of practical work 
in the laboratory, and shall provide in connection with said college the follow- 
ing laboratories: One physical laboratory or more, one chemical laboratory or 
more, and one biological laboratory or more, and suitably furnish and equip 
the same. Said board of regents shall provide that all male students shall be 
trained in military tactics. Said board of regents shall establish a department 
of said college to be designated the department of elementary science, and 
in connection therewith provide instruction in the following subjects: Ele- 
mentary mathematics, including elementary trigonometry, elementary me- 
chanics, elementary and mechanical drawing and land surveying. Said board 
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of regents shall establish a department of said college to be designated the 
department of agriculture, and in connection therewith provide instruction 
in the following subjects:— 

First: Physics, with special application of its principles to agriculture; 

Second: Chemistry, with special application of its principles to agricul- 
ture; 

Third: Morphology and physiology of plants, with special reference to the 
commonly grown crops and their fungus enemies; 

Fourth: Morphology and physiology of the lower forms of animal life, 
with special reference to insect pests; 

Fifth: Morphology and physiology of the higher forms of animal life, and 
in particular of the horse, cow, sheep and swine; 

Sixth: Agriculture, with special reference to the breeding and feeding of 
live stock, and the best mode of cultivation of farm produce; 

Seventh: Mining and metallurgy. 

And it shall appoint demonstrators in each of these subjects, to superintend 
the equipment of a laboratory and to give practical instruction in the same. 
Said board of regents shall establish an agricultural experimental station in 
connection with the department of agriculture of said college, appoint its 
officers and prescribe such regulations for its management as it may deem 
expedient. Said board of regents may establish other departments of said 
college, and provide courses of instruction therein, when those are, in its 
judgment, required for the better carrying out of the object of the college. 
[L. 790, p. 263, § 8; 1 H. C., § 963; L. 97, p. 431, § 193.] 


@ 2516. Management, in Whom Vested—Regents—Term—Bond, etc. 


The management of said college and experiment station, the care and 
preservation of all property of which such institution shall become possessed, 
the erection and construction of all buildings necessary for the use of said 
college and station, and the disbursement and expenditure of all money 
provided for by this chapter, shall be vested in a board of five regents; said five 
members of the board of regents shall be appointed in the manner provided by 
law; said regents and their successors in office shall have the right of causing 
all things to be done necessary to carry out the provisions of this chapter. 
The board of regents provided for in this chapter shall be appointed by the 
governor, by and with the consent of the senate, one for a term of two years, 
two for a term of four years, and two for a term of six years; and each regent 
shall, before entering upon the discharge of his respective duties as such, 
execute a good and sufficient bond to the state of Washington, with two or 
more sufficient sureties, residents of the state, in the penal sum of not less 
than five thousand dollars each, conditioned for the faithful performance of 
his duties as such regent: Provided, That all appointments made to fill 
vacancies caused by death, resignation or otherwise, shall be for the unexpired 
term of the incumbent whose place shall have become vacant. All other 
appointments made subsequent to the appointment of the first board of 
regents provided for in this act, shall be for the term of six years and until 
the appointment and qualification of a successor to each appointee: Provided 
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further, That at least three of the members of the board of regents so ap- 
pointed shall be residents of Eastern Washington and one shall be a resident 
of Western Washington: Provided further, That regents now serving upon 
such board shall continue as such during the term for which they were 
respectively appointed. [Cf. I. 791, p. 335, § 4; 1 H. C., § 964; L. ’97, p. 
432, § 194.] 


If a board of regents stands by and allows illegally appointed, becomes the de facto 
a succeeding board to assume and dis- board, and the courts should aid it in ob- 
charge the duties of such office without taining possession of the funds devoted to 
question, the succeeding board, although such institution: State v. Smith, 9 W., 195. 


¢ 2517. Organization of Board—Treasurer, Bond of—Secretary, Bond of. 


The board of regents of the agricultural college, experiment station and 
school of science shall meet and organize, by the election of its president and 
treasurer from their own number, on the first Wednesday in April of each 
year. The person so elected as treasurer shall, before entering upon the 
discharge of his duties as such, execute a good and sufficient bond to the state 
of Washington, with two or more sufficient sureties, residents of the state, in 
the penal sum of not less than forty thousand dollars, conditioned for the 
faithful performance of his duties as such treasurer, and that he will faithfully 
account for and pay over to the person or persons entitled thereto all moneys 
which shall come into his hands as such officer, which bond shall be approved 
by the governor of the state, and shall be filed with the secretary of state. 
The president of the college shall be secretary of the board of regents, and 
shall perform all the duties pertaining to that office, but shall not have the 
right to vote. The secretary shall in like manner as the treasurer give a bond 
in the penal sum of not less than five thousand dollars, conditioned for the 
faithful performance of his duties as such officer. [L. ’91, p. 336, § 6; 1 H. 
C., § 966; L. 97, p. 433, § 195.] 

The election by a de facto board of re- titles him to the funds in the hands of the 


gents of one of their number as treasurer treasurer ot the preceding board: State v. 
constitutes him treasurer de jure, and en- Smith, 9 196. 


22618. Duties of President, Treasurer and Secretary. 

The president of said board shall be the chief executive officer, shall 
preside at all meetings thereof (except that in his absence the board may 
appoint a president pro tempore) and sign all instruments required to be 
executed by said board. The treasurer shall be the financial officer of said 
board, shall keep a true account of all moneys received and expended by him. 
The secretary shall be the recording officer of said board, shall attest all 
instruments required to be signed by the president, and shall keep a true 
record of all the procecdings of said board, and generally do all other things 
required of him by said board. [L. 91, p. 336, § 7; 1 H. C., § 967; L. ’97, p. 
434, § 196.] 


22519. By-Laws, Enactment of—Experimental Station. 

The regents shall have the power, and it shall be their duty, to enact 
laws for the government of said agricultural college, experiment station and 
school of science: Provided, The board of regents shall maintain at least 
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one experimental station in the western portion of the state. [L. 91, p. 336, 
§ 8; 1 H. C., § 968; L. 97, p. 434, § 197] 


22620. Disposition of Moneys and Rules for Management of. 

The board of regents shall direct the disposition of any moneys belonging 
to or appropriated to the agricultural college, experiment station and school 
of science, established by this article, and shall make all rules and regulations 
necessary for the management of the same, adopt plans and specifications for 
necessary buildings, and superintend the construction of said buildings, and 
fix the salaries of professors, teachers and other employees, and tuition fees 
to be charged in said college. [L. 791, p. 337, § 9; 1 H. C., § 969; L. 797, p. 
434, § 198. ] 


226521. Experimental Station Established by Congress. 

The agricultural experiment station provided for in this article in con- 
nection with said agricultural college shall be under the direction of said 
board of regents of said college for the purpose of conducting experiments 
in agriculture according to the terms of section one of an act of congress, 
approved March second, eighteen hundred and eighty-seven, and entitled 
“An act to establish agricultural experiment stations in connection with the 
colleges established in the several states, under the provisions of an act 
approved July second, eighteen hundred and sixty-two, and of the acts supple- 
mentary thereto.” The said college and experiment station shall be entitled 
to receive all the benefits and donations made and given to similar institutions 
of learning in other states and territories of the United States by the legisla- 
tion of the congress of the United States now in force, or that may be enacted, 
and particularly to the benefits and donations given by the provisions of an 
act of congress entitled “An act donating public lands to the several states 
and territories which may provide colleges for the benefit of agriculture and 
mechanic arts,” approved July second, eighteen hundred and sixty-two, and 
all acts supplementary thereto, including the acts entitled “An act to establish 
agricultural experiment stations in connection with colleges established in 
the several cities under the provision of an act approved July second, eighteen 
hundred and sixty-two, and of the acts supplementary thereto,” which said 
last entitled act was approved March second, eighteen hundred and eighty- 
seven; also, “An act to apply a portion of the proceeds of the public lands to 
the more complete endowment and support of the colleges for the benefit of 
agriculture and the mechanic arts, established under the provisions of an act 
of congress approved July second, eighteen hundred and sixty-two,” which 
said last mentioned act was approved August thirtieth, eighteen hundred and 
ninety. [L. 791, p. 337,§10; 1H.C., $970; L. 97, p. 434, § 199.] 


2 2522. Assent to Congressional Requirements. 

The assent of the legislature of the state of Washington is hereby given, 
in pursuance of the requirements of section nine of said act of congress, 
approved March second, eighteen hundred and eighty-seven, to the granting 
of money therein made to the establishment of experiment stations in accord- 
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ance with section one of said last mentioned act, and assent is hereby given to 
carry out, within the state of Washington every provision of said act. .[L. ’91, 
p. 338, § 11; 1 H. C., § 971; L. ’97, p. 435, § 200. ] 


2 2523. Meetings of Board. 

The meetings of the board of regents may be called in such manner as 
the board may prescribe, and the majority of said board shall constitute a 
quorum for the transaction of business; but a less number may adjourn 
from time to time. All meetings of the said board may be held in the office 
of the college buildings. No vacancy in said board shall impair the rights of 
the remaining board. A full meeting of the board shall be called at least 
once a year. [L. 91, p. 338, § 12; 1 H. C., § 972; L. 797, p. 435, § 201.] | 


8 2524. Oath of Regents. 

Each member of the board of regents created by this chapter shall, before 
entering upon his duties, take and subscribe an oath to discharge faithfully 
and honestly his duties in the premises, and to perform strictly and impar- 
tially the same to the best of his ability; said oath shall be filed with the 
secretary of state. [L. 791, p. 338, § 14; 1 H.C., § 974; L. 797, p. 435, § 202. ] 


l 2525. Expenses of Regents. 

The regents shall be allowed their actual and necessary traveling ex- 
penses in going to and returning from all the necessary sessions of their 
board; and also their necessary expenses while in actual attendance upon the 
same. [Cf. L. 791, p. 338, § 15; 1 H.C., § 975; L. ’97, p. 436, § 203. ] 


? 2526. Biennial Report. 

The board of regents shall, on or before the first day of November of each 
year, make a full and true report in detail of all their acts and doings during 
the previous year, their receipts and expenditures, the exact status of their 
institution, and other information they may deem proper and useful, or 
which may be called for by the governor, which said report shall be made to 
the governor, who shall transmit the same to the succeeding session of the 
legislature. A copy of said report shall be furnished to the superintendent 
of public instruction. [Cf. L. 791, p. 339, § 16; 1 H. C., § 976; L. ’97, p. 436, 
§ 204.] 


@ 2527. Disbursement of Funds. 

The treasurer of said board shall make disbursements of the funds in his 
hands on the order of the board, which order shall be countersigned by the 
secretary of the board, and shall state on what account the disbursement is 
made. [L. 791, p. 340, § 19; 1 H. C., § 979; L. 797, p. 436, § 205. ] 


3 2528. No Employee Shall Have Pecuniary Interest in any Contracts. 

No employee or member of the board created by this chapter shall be 
interested pecuniarily, either directly or indirectly, in any contract for any 
building or improvements of said institution, or for the furnishing of supplies 
for the same. [L. 91, p. 340, § 21; 1 H. C., § 981; L. 97, p. 436, § 206. ] 
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@ 2629. Governor Ex Officio Member of Board. 


The governor of the state shall be ex officio advisory member of the board 
provided for in this chapter, but shall not have the right to vote nor be eligible 
to office therein. [L.’91, p. 340, § 22; 1 H. C., § 982; L. ’97, p. 436, § 207.] 


8 26530. The Board May Grant Degrees. 


The board of regents are hereby empowered to grant the usual academic 
and honorary degrees, and to issue diplomas therefor, upon the recommenda- 
tions made by the faculty. [Cf. L. 795, p. 365, § 1; L. 97, p. 436, § 208.] 


¢ 2531. Supervise the Construction of Improvements. 

It shall be the duty of the board of regents herein provided for, as soon 
after their organization as practicable, and as soon as there shall be an 
appropriation therefor in the hands of the state treasurer in any amount 
sufficient to warrant the beginning of the erection of the several buildings 
herein provided for, or any wing or section of the same, to enter into contracts 
with one or more contractors for the erection and construction of such suitable 
buildings and improvements, for the institution created by this chapter, as in 
their judgment shall be deemed best, or the funds aforesaid shall warrant, 
all things considered; such contract or contracts to be let after open public 
notice and competition under such regulations as shall be established by said 
board to the person or persons who offer to execute such work on the most 
advantageous terms: Provided, That in all cases said board shall require 
from contractors a good and sufficient bond for the faithful performance of 
the work, and the full protection of the state against mechanics’ and other 
liens: And provided further, That the board shall not have the power to 
enter into any contract for the erection of any buildings or improvements, 
which shall bind said board to pay out any sum of money in excess of the 
amount provided for said purpose. [L. 791, p. 339, § 17; 1 H. C., § 977; L. 
97, p. 436, § 209.] 


@ 2532. To Employ Architects. 

The board provided for in this chapter shall have power in their discre- 
tion to employ skilled architects and superintendents to prepare plans and 
specifications, and to supervise the construction of any of the buildings pro- 
vided for in this chapter, and to fix the compensation for such services subject 
to the provisions and restrictions of this act. [L. ’91, p. 340, § 18; 1 H. C., 
§ 978; L. 797, p. 437, § 210. ] 


2 2533. State Auditor to Issue Warrants on Proper Funds. 

Whenever there shall be any money in the hands of the state treasurer 
to the credit of any of the specific funds set apart for the institution created 
by this chapter, deemed sufficient by the board to commence the erection of 
any of the necessary buildings or improvements, or to pay the necessary run- 
ning or other expenses of said institution, the state auditor, on the request 
in writing of said board, shall, and it is hereby made his duty to draw his 
warrants in favor of the treasurer of said board and upon the state treasury 
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against the specific fund belonging to said institution in such sum, not exceed- 
ing the amount on hand in such specific fund at such time as said board may 
deem necessary: Provided, That said board shall draw said money as it may 
be necessary to disburse the same. [L. ’91, p. 340, § 20; 1 H. C., § 980; L. 
797, p. 437, § 211.] 


ARTICLE 4.—Normau ScHOOLs. 


2 2543. Establishment—Corporate Title. 

The state normal school at Cheney, the state normal school at New 
Whatcom, the state normal school at Ellensburg, and such other state normal 
schools as may hereafter be established, shall each be under the management 
and control of a board of three trustees, to be known as the “board of trustees 
of the state normal school at ....... ” At least two members of each board of 
normal school trustees shall be residents of the county in which the schoo} 
of which they are trustees is situated, said trustees to be appointed by the 
governor, by and with the advice and consent of the senate. [L. 793, p. 254, 
§ 1; L. ’97, p. 438, § 212.] 


¢ 2544. Appointment of Trustees—Term of. 


All trustees of the state normal schools serving at the time of the passage 


of this act shall continue to hold their respective offices as such trustees for 
the full term for which they were appointed; and thereafter all trustees shall 


be appointed for six years, except in cases of appointments to fill vacancies, in 
which cases the appointment shall be made for the unexpired term of the 
trustees whose office has become vacant. In case of the establishment of any 
additional state normal schools, unless otherwise expressly provided by law, 
the governor shall appoint one trustee for two years, one for four years and 
one for six years. [Cf. L. ’93, p. 255, § 2; L. 797, p. 438, § 213.] 


2 2545. Trustees to Elect Officers and Enact By-Laws—Quorum. 

Each board of normal school trustees shall elect one of its members chair- 
man, and it shall elect a clerk, who may or may not be a member of the board. 
Each board shall have power to adopt by-laws for its government and for the 
government of the school, which by-laws shall not be inconsistent with the 
provisions of this act, and to prescribe the duties of its officers, committees 
and employees. A majority of the board shall constitute a quorum for the 
transaction of all business. [L. ’93, p. 255, § 3; L. ’97, p. 438, § 214. ] 


3 2546. Powers and Duties Enumerated. 
Each board of trustees shall have power, and it shall be its duty,— 
First: To elect a principal for such period as it may determine, and to elect 
such other teachers and assistants as the necessities of the school may require; 
Second: To provide a librarian for the school who shall have charge of 
all books, maps, charts and apparatus thereof, under such regulations as may 
be provided by law or by the by-laws of the board of trustees; also to choose 
a janitor and such other employees as may become necessary, and for good 
and lawful reasons to discharge any or all such teachers and employees; 
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Third: To adopt and provide the necessary text books and to provide books 
of reference for the use of students and teachers, and to provide for the 
proper care of the same; | 

Fourth: To have charge of the erection of all buildings pertaining to the 
school, unless otherwise expressly provided, and to have the care and manage- 
ment of all buildings and other property belonging to the school; 

Fifth: To audit all accounts against the school, and to certify all bills, 
which may be allowed, to the state auditor, who shall draw warrants on the 
state treasurer for such amounts as he shall find to have been properly or 
legally allowed; 

Sixth: To purchase all supplies for the use of the school, to provide a 
library suited to its wants, to provide for lectures on subjects pertaining to 
education and the art or science of teaching, and to do such other things not 
forbidden by law as may become necessary for the good of the school. [L. 
793, p. 255, § 4; L. 797, p. 438, § 215. ] 


For former laws on this subject see L. '90, pp. 278, 281. 


8 2547. Boarding Houses. 


Fach board of normal school trustees shall have power to establish and 
maintain a boarding house or houses for the accommodation of students, to 
employ a matron and such other assistance as may become necessary to 
conduct the same, to make such rules for its government and management 
as they may deem necessary, and to charge such rates for board and entertain- 
ment as will make such boarding house or houses self-sustaining. [L. 793, 
p. 256, § 5; L. 797, p. 439, § 216.] 


l 2548. Meetings. 

Fach board of normal school trustees shall hold two regular or stated 
meetings each year, at such times as may be provided in its by-laws, and such 
special meetings may be held as shall be deemed necessary, such special mect- 
ings to be called by the chairman or by a majority of the board; all meetings 
of the board shall be held in the city or town wherein their respective schools 
are located. [L. 793, p. 256, § 6; L. ’97, p. 439, § 217.] 


@ 2549. Duties of Principal. 

The principal of each state normal school shall have a general supervision 
of the school, shall see that all laws and all rules of the boards of trustees 
are observed and obeyed by teachers and students, that the course or courses 
of study prescribed are faithfully pursued, shall assign students to their 
proper classes or grades, and, unless otherwise specially provided, he shall 
designate the work to be performed by each teacher. He shall, at the close of 
each school year, make a detailed annual report to the board of trustees, 
containing a classified catalogue of all students that have been enrolled during 
the year, and such other information as he may deem advisable or as the board 
may require, and it shall be his duty to superintend the printing of the same. 
It shall also be his duty, when required by the board of trustees, to attend 
county institutes and other educational gatherings, and to lecture upon educa- 
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tional topics that are calculated to enhance the interests of popular education 
or of his school. The board of trustees shall audit and allow all his necessary 
expenses incurred in traveling. [L. ’93, p. 256, § 7; L. 97, p. 439, § 218.] 


¢ 26550. Model and Manual Training Departments. 

A model school or training department shali be provided for each state 
normal school contemplated by this act, in which all students, before gradua- 
tion, shall have actual practice in teaching for not less than twenty weeks 
under the supervision and observation of critic and training teachers. A 
manual training department for each school under its control shall also be 
provided, and a suitable teacher employed for each. [Cf. I. 793, p. 258, § 12; 
L. ’97, p. 440, § 219.] 


l 2551. Diplomas and Certificates Issued, How. 
Every diploma of graduation from a state normal school or certificate 
issued therefrom shall be signed by the president of the board of trustees, 


by the principal and the heads of departments of the normal school at which 
the holder graduated, and by the president of the state board of education; 


and all diplomas or certificates shall be stamped with the seal of the state 
board of education. Every diploma and certificate shall specifically state what 
course of study the holder has taken, and for what length of time said diploma 
or certificate is valid as a certificate to teach in the schools of this state. [Cf. 
L. 793, p. 259, § 13; L. 795, p. 366, § 2; L. 97, p. 440, § 220.] 


2 2552. Tuition Free to Residents—Non-Residents. 

No charge shall be made against any student for tuition, in any of the 
normal schools contemplated by this act: Provided, That said student is 
a bona fide resident of this state; but such student shall be required, upon 
entrance into any of said schools, to certify upon honor that it is his intention 
to pursue the vocation of teaching. Students from other states or territories 
may be granted scholarships which shall entitle them to complete any course 
of study prescribed by the board of higher education in any state normal 
school of this state, upon the payment of one hundred dollars each, which 
sum shall be placed to the credit of the normal school which such student shall 
attend, and shall be expended in the purchase of books or apparatus for the 
benefit of such school. All students shall be required to furnish satisfactory 
evidence of good moral character, and any student may be suspended or ex- 
pelled from any state normal school contemplated by this act, who is found 
to be immoral or who refuses to comply with the rules and regulations for 
its government. [L. 793, p. 259, § 14; L. ’97, p. 440, § 221.] 


2 2553. Courses of Study—Diplomas. 

The board of higher education shall prescribe the following courses of 
study, which shall be uniform for all state normal schools of this state: An 
elementary course of two years; and advanced course of four years. Students 
completing the elementary course shall receive a certificate which shall entitle 
them to teach in the common schools of the state for a period of five years. 
Students completing the advanced course shall, after satisfactory evidence 
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shall have been furnished of their having successfully taught for two years, 
receive a diploma, which shall mature into a life diploma issued by the state 
board of education. The board of higher education shall also prescribe two 
courses for professional training for graduates of colleges and accredited high 
schools, namely, one course of one year and another of two years. Students 
completing the one year course shall receive the same diploma as is granted 
for the regular advanced course. Those completing the two years’ course shall 
receive a diploma which shall entitle the holder to teach in the common 
schools of the state for life: Provided, That no one shall receive a diploma 
or certificate in any course who has not been in attendance one full school 
year of forty weeks, and who has not, by at least twenty weeks of practice 
teaching in the training school, given evidence of fitness for teaching: Pro- 
vided further, That any of the foregoing certificates and diplomas may be 
revoked by the state board of education for good and sufficient reasons of 
immorality or incompetency. The board of higher education shall also pro- 
vide a uniform system of rules and regulations for admission to and gradua- 
tion from the normal schools. [Cf. L. 793, pp. 257-8, §§ 10, 11; L. 97, p. 441, 
§ 222. ] i ; 


@ 2564. Free Text-Books—Deposit Fee—Library Fund. 


No student shall be required to pay for the use of any book or books 
belonging to the library of any school contemplated by this title, but the board 
of trustees may require the deposit of a sum not exceeding ten dollars by 
each student, as indemnity for the loss of any book or books, or for damage 
done to any book or books by such student, and such sum as may be required 
to be deposited, less twenty-five per cent of the cost price, or such part thereof 
as shall not be due the school for loss of or damage to any book or books, 
shall be returned to such student upon his retirement from the school. All 
sums retained for loss of or damage to books belonging to the library shall 
be expended in the purchase of other books for the use of the school. [L. ’93, 
p. 260, § 15; L. 97, p. 442, § 223.] 


3 2555. Requirements for Admission. 


No person shall be admitted to any state normal school as a student who 
has not attained the age of sixteen years, if a male, or if fifteen years if a 
female, nor until by an entrance examination or otherwise he or she shall 
have established the fact that he or she is qualified to enter some one of the 
grades or courses of study provided for in the course of study. [L. ’93, p. 262, 
§ 18; L. 97, p. 442, § 224.] ; 


? 2556. Annual Meeting of Principals. 


It shall be the duty of the principals of the several state normal schools 
contemplated by this act to meet once annually to consult with each other 
relative to matters concerning their school work, and to discuss methods of 
teaching and plans of management. [Cf. L. ’93, p. 262, § 19; L. 97, p. 442, 
§ 225.] 
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@ 2557. Biennial Report. 

Each board of normal school trustees shall biennially on or before the 
first day of October next preceding each regular session of the state legislature 
of this state, make, through its secretary, a report to the governor of the state, 
which report shall be included with and constitute a part of the biennial 
report of the superintendent of public instruction. Said normal school report 
shall embrace a statement of the receipts and expenditures of the schools, and 
the purpose for which all moneys have been expended; a classified catalogue 
of all students enrolled in each of said schools; a directory of all graduates of 
each school properly classified; the course or courses of study pursued in the 
several schools and such other information as may be deemed advisable. [Cf. 
L. 793, p. 262, § 20; L. 95, p. 368, § 3; L. 97, p. 442, § 226.] i 


2 2558. Trustees Shall Have no Pecuniary Interest in Contracts. 

No normal school trustee shall be awarded any contract for the erection, 
repair or the furnishing of any building belonging to any state normal school 
contemplated by this title, nor for the furnishing of supplies or materials 
for the same; and no such trustee shall act as agent for any publishing house 
proposing to furnish books for such school. Any trustee who shall violate 
any of the above named provisions shall, upon conviction thereof, be fined 
in any sum not exceeding five hundred dollars, and his office as such trustee 
shall be declared vacant. [L. 793, p. 263, § 22; L. ’97, p. 443, § 227.] 


ARTICLE 5.—ScuHoou ror DEFECTIVE YOUTH. 


3 2562. Establishment. 

The school for the education of the deaf, blind and feeble minded youth 
of the state of Washington, as heretofore located and maintained at Van- 
couver, Clarke county, shall continue to be known as the “Washington School 
for Defective Youth.” [Cf. L. ’86, p. 136, §§ 1, 3; 1 H. C., §§ 983, 984; L. 
. 79%, p. 443, § 228.] 


2 2563. Free to Resident Youth. 

Said school shall be free to all resident youth in the state of Washington, 
who are too deaf, blind or feeble minded to be taught by ordinary methods 
in other public schools: Provided, They are free from vicious habits and 
from loathsome or contagious diseases. [L. 86, p. 136, § 2; 1 H. C., § 985; 
L. 797, p. 443, § 229.] 


¢ 2564. Management of in Board. 

Said school shall be under the management of a board of trustees, consist- 
ing of five persons of good repute and learning, being citizens of the state, 
nominated by the governor, and confirmed by the senate. [Cf. L. ’86, p. 137, 
§5; 1H.C., § 986; L. 97, p. 443, § 230.] 


3 2565. Board to Have General Control. 

After organization, as hereinafter provided, said board of trustees and 
their successors shall have the management of real and personal property, 
funds, financial business, and all general and public interests of the school, 
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with power to receive, hold, manage, dispose of, and convey any and all real 
and personal property made over to them by purchase, gift, devise or bequest, 
and the proceeds and interest thereof, for the use and benefit of the school. 
[L. ’86, p. 137, § 7; 1 H. C., § 988; L. 797, p. 443, § 231.] 


8 2566. Appointment of Trustees—Terms of. 

Vacancies in the board of trustees, occurring biennially by the expiration 
of the term or terms of a member or members, shall be filled by nomination by 
the governor, at least five days before the adjournment of the legislature, of a 
trustee or trustees to be confirmed by the senate, to serve for six years from 
the first day of July following the date of his or their confirmation, and until 
his or their successor or successors shall be appointed and confirmed. [L. ’86, 
p. 138, § 11; 1H.C., § 989; L. ’97, p. 444, § 232.] 


8 2567. Vacancies, How Filled. 

Vacancies in the board of trustees, caused by the death, resignation, de- 
parture from the state of Washington, or removal for cause of a member of 
the board, shall be filled for the unexpired balance of the term, by the ap- 
pointment of a trustee by the governor, which appointment shall, at the 
session of the legislature held next thereafter, be submitted to the senate for 
confirmation. [L. ’86, p. 138, § 12; 1 H. C., § 990; L. ’97, p. 444, § 233.] 


2 2568. Constitution of Board. 
All appointments shall be such that the board shall always contain at 


least one practical educator, one physician and one lawyer. [L. ’86, p. 139, § 
13; 1 H. C., § 991; L. ’97, p. 444, § 234.] 


3 2569. Official Notice of Appointment. 

Official notice of appointment shall be given to each trustee, by the 
secretary of state, within ten days from the date of the confirmation of said 
trustees by the senate. [L. >86, p. 138, § 14; 1 H. C., § 992; L. ’97, p. 444, 

§ 235.] l 


@ 2570. Regular Meeting. 

The regular annual meeting of the board of trustees shall be held at the 
school on the last Wednesday of May in each year; at which meeting a presi- 
dènt, a vice president and a treasurer shall be elected by ballot from the board, 
and an auditor not of the board, each to serve one year from the first day of 
July following, and one member of the executive committee, to serve three 
years from the first day of July following; and any other business proper 
to come before said meeting may be transacted: Provided, That at the 
regular meeting to be held on the last Wednesday of May, eighteen hundred 
and ninety-seven, the trustees shall elect a director of the school not of their 
own number, who shall hold his office until removed for cause as provided in 
this act. [L. ’86, p. 138, § 15; L. ’88, p. 86, § 1; 1 H. C., § 993; L. 797, p. 
444, § 236.] 


3 2571. Treasurer’s Bond. 
The treasurer of the board of trustees shall, within thirty days from the 
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date of his election, file with the secretary of the state of Washington a duly 
executed and approved bond, in the sum of five thousand dollars, for the 
faithful performance of his duties as treasurer during his term of office. [L. 
°86, p. 137, § 9; 1 H. C., § 994; L. 797, p. 444, § 237.] 


g 26572. By-Laws for Government of. 

The board of-trustees shall, at the time of the first meeting above pro- ` 
vided for, adopt suitable by-laws for its own government in the transaction 
of business. [L. ’86, p. 137, § 10; 1 H. C., § 995; L. 797, p. 445, § 238.] 


¢ 2573. Special Meetings. 

Special meetings of the board of trustees may be held at any time, on 
request of the executive committee, and shall be held on the written request 
of any three trustees. The official notification of each special meeting shall 
state the business to be transacted at said meeting, and no business other than 
that so stated shall be brought before said meeting. [L. ’86, p. 138, § 16; 1 
H. C., § 996; L. 797, p. 445, § 239.] 


@ 2574. Quorum. 

Three members of the board of trustees shall constitute a quorum for 
the transaction of business. [L. 86, p. 188, § 17; 1 H. C., § 997; L. 797, p 
445, § 240.] 


2 2675. Notice of Meetings. 

Official notice of each meeting of the board of trustees shall be issued 
by the secretary to each trustee, at least fifteen days before the date of such 
meeting. [L. ’86, p. 138, § 18; 1 H. C., § 998; L. 797, p. 445, § 241.] 


g 2576. Executive Committee Meetings. 

The executive committee shall meet at the school on the last Wednesdays 
of August, November, February and May, in each school year, and at other 
times as often as may be necessary for the proper performance of their duties. 
[L. ’86, p. 138, § 19; 1 H. C., § 999; L. 97, p. 445, § 242. ] 


32 2577. Duties of the Executive Committee. 

The executive committee, upon their visits to the school shall inspect the 
real and personal property of the school; shall purchase all supplies in the 
manner authorized for the purchase of supplies for the hospital for the insane; 
shall examine the accounts, bills and vouchers, and shall draw orders on the 
treasurer of the board for the payment of bills approved; and at suitable times 
shall submit the accounts to the inspection of the auditor. [L. 86, p. 139, $ 
20; 1 H. C., § 1000; L. 797, p. 445, § 243.] 


l 2578. Trustees to Have no Pecuniary Interest in any Contract. 

No trustee shall, during his term of office, have any direct or indirect 
personal interest in any contract, agreement or indebtedness on account of 
the school in any way. [L. ’86, p. 139, § 21; 1 H. C., § 1001; L. 797, p. 445, 
g 244.] 
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3 2579. Official Year. 


The financial and official year of the school shall begin on the first day 
of July, and end on the thirtieth day of June, following. [Cf. L. ’86, p. 139, 
§ 22; 1H.C., § 1002; L. ’97, p. 445, § 245.] 


¢ 2580. Term of School. 


The regular term of school shall begin on the last Wednesday of August 
in each year, and end on the last Wednesday of May following. [L. 786, p. 
139, § 23; 1 H. C., § 1003; L. ’97, p. 446, § 246.] 


2 2581. Biennial Report. 


At each regular session of the legislature of the state of Washington, the 
board of trustees shall present to the governor, for transmission to the legis- 
lature, a full report of the operations of the school during the previous two 
school years, showing the amount, condition and value of all real and personal 
porperty of the school, receipts and expenditures of money, number of persons 
employed, and amount of salary paid to each, and the number of pupils in 
attendance. [L. ’86, p. 139, § 24; 1 H. C., § 1004; L. 797, p. 446, § 247.] 


@ 2582. Director, Qualifications of. 


The director of the school shall be a competent expert educator of de- 
fective youth; a hearing man of sound learning and morals, not under thirty 
nor over seventy years of age; practically acquainted with the school man- 
agement and class instruction for the deaf, blind and feeble minded. He 
shall reside in the school and be furnished quarters, heat, light and food. [L. 
86, p. 139, § 25; 1 H. C., § 1005; L. 97, p. 446, § 248.] 


¢ 2583. Duties of Director. 


The director shall be responsible for the care of the premises and prop- 
erty of the school, selection and control of employees, regulation of the house- 
hold, discipline of the school, arrangement and execution of a proper course 
of study, training of the pupils in morals and manners, and the general over- 
sight of all internal affairs of the school, and shall lay before the regular 
annual meeting of the board of trustees, on the last Wednesday of May in 
each year, a full report of the operation of the school during the previous 
school year. [L. ’86, p. 139, § 26; 1 H. C., § 1006; L. ’97, p. 446, § 249. ] 


@ 2584. Removal of Director. 


The director may be removed at any time by a three-fifths vote of the full 
board of trustees for misconduct, incapacity, mismanagement, inefficiency or 
immorality. [L. ’86, p. 140, § 28; L. 788, p. 87, § 2; 1 H. C., § 1008; L. 97, 
p. 446, § 250.] 


3 2585. Non-Resident Pupils. 


Defective youth not residing in the state shall be admitted on such terms 
and conditions as may be prescribed by the board of trustees. [L. ’86, p. 141, 
§ 32; 1 H. C., § 1002; L. 97, p. 446, § 251.] 
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2 2586. Duty of District School Clerk. 

It shall be the duty of the clerks of all school districts in the state of 
Washington at the time for making the annual reports, to report to the school 
superintendent of their respective counties the names of all deaf, mute, blind 
or feeble minded youth residing within their respective districts who are 
between the age of six and twenty-one years. [L. 790, p. 497, § 1; 1 H. C., 
§ 1013; L. 797, p. 446, § 252.] 


l 2587. County Superintendent to Report. 

It shall be the duty of each county school superintendent to make a full 
and specific report of such defective youth to the county commissioners of 
his county at the regular meeting of said commissioners held in August in 
each year. He shall also, at the same time, transmit a duplicate copy of said 
report to the director of the Washington school for defective youth. [L. 790, 
p. 497, § 2; 1 H. C., § 1014; L. 797, p. 447, § 253.] 


¢ 2588. Compulsory Attendance of. 

It shall be the duty of the parents or the guardians of all such defective 
youth to send them each year to the said state school for defective youth. The 
county superintendent shall take all action necessary to enforce this section: 
Provided, That if satisfactory evidence shall be laid before the county super- 
intendent that any defective youth is being properly educated at home or in 
some suitable institution other than the Washington school for defective 
youth, the county superintendent shall take no other action in such case 
further than to make a record of such fact, and take such steps as may be 
necessary to satisfy himself that said defective youth shall continue to receive 
a proper education. [L. 790, p. 498, § 3; 1 H. C., § 1015; L. ’97, p. 447, 
§ 254. ] 


¢ 2589. Expenses of Indigent Pupils. 

If it appears to the satisfaction of the county commissioners that the 
parents of any such defective youth within their county are unable to bear the 
expense of sending them to said state school, it shall then be the duty of the 
commissioners to send them to such school at the expense of the county. [L. 
90, p. 498, $ 4; 1 H. C., § 1016; L. 97, p. 447, § 255.] 


2 2590. Penalty. 

Any parent, guardian, school superintendent or county commissioner 
who shall, without a proper cause, fail to carry into effect the provisions of 
this article, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof, upon the complaint of any officer or citizen of the county or state, 
before any justice of the peace or superior court, shall be fined in any sum 
not less than fifty nor more than two hundred dollars, in the discretion of 
the court. [L. 90, p. 498, § 5; 1 H. C., § 1017; L. 797, p. 447, § 256.] 
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CHAPTER V. 


OF THE STATE LIBRARY. 


2 2600. Librarian. 


The state library of the state shall be kept by a librarian, who shall be 
appointed by the governor, by and with the advice and consent of the senate, 
whose term of office shall be for four years next following his appointment, 
and until his successor is appointed and qualified; and in case of a vacancy the 
governor shall appoint a librarian to fill the unexpired term. [L. 793, p. 
136, § 1.] 

For former laws on this subject compare: Cd. ’81, $8 2588-2613; L. '90, pp. 254-259; 1 H. C., 
L. 'S4, pp. 415-416; L. ’63, P: 506; L. '67, pp. §§ 1298-1320. 
124-129; L. ’79, pp. 152-153: TI, pp. 329-330; 
2 2601. Oath of Office—Bond. 

The state librarian, before he enters upon the duties of his office, shall 
qualify by an oath, to be filed in the office of the secretary of state, that he will 
support the constitution of the United States and the constitution of the 
state of Washington, and that he will faithfully perform his duties; and he 
shall also give a bond in the sum of two thousand dollars, payable to the state, 
with two or more sureties, to be approved by the secretary of state, that he will 
perform his duties as required by law. [I. 793, p. 136, § 2.] 


? 2602. Assistant—Compensation of. 


The state librarian shall appoint an assistant librarian, by and with the 
advice and consent of the board of library commissioners, who shall qualify 
in like manner as the librarian. The compensation of said assistant librarian 
shall be eight hundred dollars per annum, to be paid in like manner as the 
state librarian is paid. The assistant librarian shall, under the direction of 
the state librarian, keep the library open to the public, for the use of books in 
the library rooms, every evening, Sunday excepted, between the hours of 
seven and ten o’clock. [L. 793, p. 137, § 3.] 


3 2603. Duties of Librarian. 


It shall be the duty of the librarian to keep a correct account of all books 
in the library, and keep said books in an orderly manner on the shelves of said 
library, except as he allows them to be taken from the shelves as hereinafter 
provided, and to use that reasonable diligence which a careful man would do 
in his own private office; to keep a record of all books taken from the library 
rooms; to collect the books outstanding into the library; to keep all the books 
marked so that it may be known that they belong to the state hbrary; to have 
bound all books and papers that require binding; to act as secretary to the 
board of library commissioners; to report to the governor of the state bien- 
nially, in November preceding each session of the legislature, all increase or 
decrease in said state library and the sources of such increase and decrease; 
prepare a supplemental catalogue and have the same printed and distributed 
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when required so to do by the board of library commissioners, and when his 
term of office expires deliver all accounts and papers concerning said library 
and all of said library to his successor in office. [L. 93, p. 137, § 4.] 


2 2604. Additional Duties. 


The librarian shall collect all outstanding books belonging to the library, 
prior to the session of the legislature and supreme court, for the use of the 
members of the legislature and officers thereof and the attorneys and judges 
of said court and other officers of the state. [L. 793, p. 137, § 5.] 


@ 2605. Who May Use Books—Penalty. 


The persons named in the preceding section and all other persons shall 
be allowed the use of the books in the library rooms in accordance with the 
rules and regulations prescribed by the library commissioners for the govern- 
ment of the library, but shall in no case be permitted to take any book there- 
from belonging to the law department of the library, except to a room in the 
building occupied by the library, nor shall he be permitted to take any book 
from the library room unless he first deposits with the acting librarian a 
receipt therefor: Provided, however, That the members of the legislature, 
during the session thereof, the judges of the supreme court and other state 
officers may take books from the library and the library building by first 
depositing with the acting librarian a receipt therefor. All persons violating 
the provisions of this section shall forfeit and pay to the state librarian an 
amount equal to three times the value of the book or books so taken, which 
amount shall, when so collected, be deposited with the state treasurer to the 
credit of the special state library fund. [L. 93, p. 137, § 6.] 


¢ 2606. Penalty for Taking Books From Capitol. 

No books shall be taken outside the city which is the seat of the state 
government, and all persons violating the provisions of this section shall 
forfeit and pay to the state librarian an amount equal to three times the value 
of the book or books so taken, to be collected and deposited as provided in 
the preceding section: Provided, That the provisions of this section shall not 
apply to the attorney general or his assistants, in cases wherein the state is 
interested and in which the books taken are required. [L. 793, p. 138, § 7.] 


2 2607. Regulating Use of Books. 

Any person may take a book from the library, at the discretion of the 
librarian, provided such book is one belonging to the general department and 
not to the law department of the library, by first depositing in money with 
the state librarian, the value of the said book, if it be one not belonging to a 
set; and if it be one belonging to a set, then by-depositing in money, double 
the value of the book taken, and also by depositing with the librarian a receipt 
for said book, signed by the person taking it, and any person obtaining a book 
under the provisions of this section shall return the same to the librarian 
within fifteen days from the time the same is taken under the penalty of the 
forfeiture of the money so deposited which shall be deposited as provided in 
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section 2605 of this chapter. The person returning the book shall be entitled 
to his receipt which he gave for the same, and to his money which he depos- 
ited, less the amount of damage done to the book returned. [L. 793, p. 138, 


§ 8.] 


@ 2608. Penalty for Taking Books From Library. 

Any person who shall take from the state library any book without first 
receipting to the librarian for the same, and any person who shall purposely 
destroy, mutilate, alter, deface, conceal*or cover up the state marks on any 
book belonging to the state library, shall in either case be deemed to intend 
to embezzle the same and guilty of a misdemeanor, and on conviction thereof 
shall be punished by a fine of not less than twenty dollars nor more than two 
hundred dollars, and shall also deliver up such book or books. [L. ’93, p. 
139, § 9.} 


2609. Offenses, How Prosecuted. 

All actions prosecuted under this chapter shall be deemed criminal 
actions, and shall be prosecuted as other crimes and misdemeanors are prose- 
cuted in the name of the state, and all courts of justices of the peace shall have 
concurrent jurisdiction with the superior courts in all cases where the penalty 
is less than one hundred dollars, and in all other cases the superior courts 
shall have the jurisdiction thereof. [L. 793 p. 139, § 10.] 


22610. Moneys Paid to Library Fund. 

All moneys recovered under the provisions of this chapter to which the 
state is entitled shall be paid immediately to the state treasurer, to the credit 
of the state library fund. [L. 93, p. 139, § 11.] 


See supra § 247, subd. 2, notaries fees for commission become part of library fund. 


? 2611. Board of Library Commissioners. 

The board of library commissioners provided in section 2616 of this 
chapter, may exchange or sell such books and documents belonging to the 
library as to the said board may seem conducive to the best interest of the 
said library, and the said board shall buy with the proceeds of such sale or 
sales, or shall receive in exchange for books so exchanged such books as they 
shall direct. [L. 793, p. 139, § 12.] 


@ 2612. Secretary of State to Deposit Supreme Court Reports. 

It shall be the duty of the secretary of state to deposit with the state 
librarian a sufficient number of copies of each volume of the supreme court 
reports of this state, for him to distribute to the libraries of the several states 
and territories practicing a like comity with this state. The account of the 
librarian for expenses of transporting the same shall be paid out of the state 
treasury by warrant drawn by the state auditor, who shall receive proper 
vouchers for the same. [L. 793, p. 139, § 13.] 


@ 2613. Expenditures. 
The state librarian is hereby authorized to pay freight and other charges 
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upon books or other documents sent to the library, and to buy such wrapping 
paper, twine, postage stamps and stationery as may be found necessary for 
the use of the state library, taking proper vouchers therefor; and upon 
presentation of said vouchers, approved by the secretary of state, the state 
auditor shall issue a warrant upon the state treasurer, in favor of the librarian, 
for the amount so found due. [L. 793, p. 140, § 14.] 


@ 2614. Care and Custody of Capitol. 
In addition to the duties of the state librarian hereinbefore named, he 
shall have the care and custody of the capitol buildings and grounds when 
the legislature is not in session, and shall report their condition to the secre- 
tary of state at least sixty days prior to the commencement of each session of 
the legislature. [L. 793, p. 140, § 15.] 


See supra § 116, subd. 6, secretary of state to have charge of state capitol. 


22615. Salary. | 

The state librarian shall be allowed an annual salary of fifteen hundred 
dollars, to be paid monthly, and the state auditor shall draw warrants on the 
state treasurer for said amounts. [L. 793, p. 140, § 16.] 


22616. Board of Library Commissioners—Purchase of Books. 

The governor, the secretary of state and the attorney general of the state 
shall constitute a board of library commissioners, who shall make such rules 
for the conduct of the library as they may deem advisable, and shall exercise 
a general supervision over the said library. They shall obtain by purchase, 
or otherwise, books, reports, maps, etc., for the said state library, and the 
said commissioners are hereby authorized to expend therefor in the aggregate 
a sum not exceeding four thousand dollars annually: Provided, That at no 
time shall such purchases exceed the amount in the hands of the state treas- 
urer to the credit of the special state library fund. [L. ’93, p. 140, § 17.] 


¢ 2617. Warrants for Payment of Purchases. 

When purchases of books for the state library are made, as provided in 
the last preceding section, the vouchers therefor having been certified by 
one or more of said commissioners, shall be presented to the state auditor, who 
shall issue warrants for the same upon the state treasurer, to be paid out of 
the special state library fund. [L. 793, p. 140, § 18.] 
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TITLE XVI. 
OF BENEVOLENT, REFORMATORY AND PENAL INSTITUTIONS. 


CHAPTER I. Or Strate BOARD oF AUDIT AND CONTROL : . 2621 
II. OF THE SOLDEIR9S HOME p E 4 . i 2631 


III. OF THE AMERICAN PATRIOTIC MEMORIAL COLLEGE . 2638 
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XII. Or Conveyine CONVICTS TO THE PENITENTIARY . 2767 


XIII. Or GENERAL Provisions RELATING TO PENITENTIARY 2772 


XIV. Or County JAIL . , . i i : . 2784 


CHAPTER I. 


O: STATE BOARD OF AUDIT AND CONTROL. 


3 2621. Certain Boards Abolished. 

The boards of trustees, respectively, of the Western Washington hospital 
for the insane, the Eastern Washington hospital for the insane, the Washing- 
ton state reform school, the Washington soldiers’ home, and the board of 
directors of the state penitentiary, are hereby abolished, and the said boards 
of trustees and board of directors shall go out of existence and cease to dis- 
charge their respective duties on the first day of April, eighteen hundred and 
ninety-seven. [L. ’97, p. 304, § 1.] 


@ 2622. Board of Audit and Control Created. 

There is hereby created a state board of audit and control for the govern- 
ment, control and maintenance of the before mentioned institutions. Said 
board shall have and possess all the powers, and may exercise all the functions 
heretofore exercised and possessed by the boards of trustees and boards of di- 
rectors abolished by the last section and shall be appointed as follows, to wit: 
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The governor shall appoint, by and with the advice and consent of the senate, 
five citizens of the state, as members of said board, four of whom shall serve 
without compensation, and the fifth shall be specially appointed and shall be 
known as commissioner of public institutions. The said commissioner of 
public institutions shall perform all the duties hereinafter prescribed in addi- 
tion to those devolved on him as a member of said board, and shall receive the 
compensation hereinafter provided. [L.’97, p. 305, § 2.] 


¢ 2623. Governor Ex Officio Chairman. 


The members of said state board of audit and control shall serve without 
compensation, except the commissioner of public institutions. The governor 
shall be ex officio chairman of the board. Said state board of audit and con- 
trol shall enter upon the duties prescribed in this chapter on the first day of 
April, eighteen hundred and ninety-seven. [L. 97, p. 305, § 3.] 


@ 2624. Duties of Board. 

It shall be the duty of said state board of audit and control to maintain 
and control the Eastern Washington hospital for the insane, the Western 
Washington hospital for the insane, the state penitentiary, the Washington 
state reform school and the Washington soldiers’ home. All the powers 
and duties now conferred by law upon the respective boards of trustees and 
board of directors of said institutions are hereby conferred, devolved and 
charged upon the board of audit and control hereby created: Provided, Said 
board shall not visit the public institutions herein placed under its charge 
except when necessary, but that all its inspection and examination shall be 
done by the commissioner of public institutions hereinafter provided for. 
The said board shall make to the legislature, on or before the first Tuesday 
after the convening of each regular session of the legislature, a full report 
on all matters herein prescribed, showing the condition of all the said insti- 
tutions, the expenses of the same, and the expenses and the work of the board. 
[L. 797, p. 305, § 4. ] 


¢ 2625. Traveling Auditor, Duties of. 

The governor shall appoint some person, who shall be a citizen of this 
state, as its traveling auditor, who shall be known as commissioner of public 
institutions. The said commissioner of public institutions shall visit all the 
institutions under the control and management of said board at least once in 
every quarter, and as much oftener as said board by its regulations may direct. 
He shall at each visit to said institutions, audit the accounts of the institution, 
examine all books thereof and scrutinize its management. He shall act as 
secretary of said board, and shall be paid a compensation of fifteen hundred 
dollars per annum and all actual expenses incurred in the prosecution of his 
duties as commissioner of public institutions, which expenses not exceeding 
fifteen hundred dollars per annum. He shall give bond before entering 
upon his duties as such officer to the state in the sum of twenty thousand 
dollars, the same to be approved by the governor. He shall be removable at 
the pleasure of the said board, and shall make reports to the board of his visits, 
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auditing and examination of accounts, books and management of the institu- 
tions herein mentioned, at least once in every quarter, and as often in addition 
as said board may direct. [L. 97, p. 306, § 5.] 


2 2627. Offices of—Meetings. 


The commission authorized to lease state offices by act approved March 
seventh, eighteen hundred and ninety-one (L. 791, p. 271), shall furnish 
said board with office room at the state capital, and all proper furniture for 
office purposes, and said board of audit and control shall meet in its said office 
at least once in every quarter, and may meet as often otherwise as its chair- 
man may direct. [L. 797, p. 306, § 6.] 


? 2628. Clerk Hire, etc. 

Said board shall have power to expend a sum not to exceed ten hundred 
dollars per annum for clerk hire. All bills incurred by said board in the 
management of public institutions under its charge shall be rendered to the 
board under oath, and when allowed by the board, a list of the claims so 
allowed, giving the name of the claimant and for what institution the debt 
was incurred, shall be made out and certified under the direction of said board 
by its chairman or secretary, which list so certified shall be filed as often as 
once a quarter, and may be filed as often as once a month if the board so direct, 
with the state auditor, who shall audit the same according to law, and shall 
then draw his warrants on the state treasurer to be paid out of the proper fund 
in favor of each of said claimants, and deliver the same to the secretary of said 
board to be by him transmitted to the proper parties, and the personal ex- 
penses of the commissioner of public institutions shall be audited directly by 
the state auditor. [L. 797, p. 306, § 7.] 


@ 2629. Report to, by State Institutions. 

The board of control shall require of each and every superintendent or 
manager of the respective institutions under the management and control of 
said board, an itemized statement of the receipts and disbursements for each 
and every month of the institution for which he is manager or superintendent; 
said statement must be filed with the said board on or before the tenth day of 
each and every month; and any superintendent, manager or officer violating 
this provision shall be discharged. [L. ’97, p. 307, $ 8.] 


CHAPTER II. 
OF THE SOLDIERS HOME. 


2 2631. Establishment of. 

There shall be established in this state an institution under the name of 
the Washington soldiers’ home, which institution shall be a home for honor- 
ably discharged Union soldiers, sailors, marines, and also members of the 
state militia disabled while in the line of duty, and who are bona fide citizens 
of this state. [L. 790, p. 269, $1; 1 H. C., § 1284.] 
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? 2632. Who May be Admitted to. 


All honorably discharged Union soldiers, sailors, marines, and also mem- 
bers of the state militia disabled while in the line of duty, may be admitted 
to the home provided for in the last preceding section of this chapter, under 
such rules and regulations as may be adopted by the board of audit and con- 
trol: Provided, Such applicants are bona fide citizens of this state. [L. 90, 
p. 270, § 2; 1 H. C., § 1285.] 


? 2633. ‘‘Commandant of the Home’’—Appointment and Removal of—Bond. 


The state board of audit and control shall appoint a superintendent, who 
shall be styled “commandant of the home,” and who shall hold office for 
five years, unless sooner removed, for cause of which they shall be the judges. 
Said commandant shall have entire management and control of the institu- 
tion, under the rules and regulations adopted by said board, and he shall, with 
the approval of a majority of the board, appoint or employ all subordinate 
officers and employees of said institution, and may remove or discharge them 
for cause. Said commandant shall give a bond to the state in the sum of five 
thousand dollars, approved by the governor and filed in the office of the secre- 
tary of state, for the faithful performance of his duties. [L. 90, p. 271, § 7; 
1 H. C., § 1289.] 


On authority of § 2624 supra, the state board of audit and control is substituted in this 
section for “trustees.” 


3 2634. United States Fund for Soldiers Home. 


The state treasurer is hereby authorized to receive any and all moneys 
appropriated or paid by the United States under the act of congress entitled 
“An act to provide aid to state or territorial homes for disabled soldiers and 
sailors of the United States,” approved August twenty-seventh, eighteen hun- 
dred and eighty-eight, or under any other act or acts of congress for the benefit 
of such homes. Such moneys shall be kept in a separate fund to be desig- 
nated upon the books of the state treasurer and state auditor as “United 
States fund for the maintenance of the soldiers’ home,” and said moneys shall 
be expended for the maintenance of the soldiers’ home of this state in the 
same manner and under the same regulations as money appropriated by the 
legislature of this state for the maintenance of said home. [L. ’97, p. 111, 


$ 1] 


2 2635. Unexpended Balance Shall Not Lapse. 

Any unexpended balance of said fund or of such moneys so received 
from the United States, now on hand or which may hereafter accrue, shall 
not lapse to the state, but shall be carried forward on the books of the said 
treasurer and auditor, and shall be taken into consideration in all appropria- 
tions by the state for the maintenance of such soldiers’ home, and all 
appropriations by the state for such maintenance shal] be deemed to be in 
addition to any unexpended balance of such fund or of such money so received 
from the United States, and in addition to the moneys to be thereafter so 
received from the United States. [L. ’97, p. 112, § 2.] 
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3 2636. Preference in Employment of Guaranteed. 


In every public department, and upon all public works of the state of 
Washington, and of any county thereof, honorably discharged union soldiers 
and sailors shall be preferred for appointment and employment; age, loss of 
limb, or other physical impairment which does not, in fact, incapacitate, shall 
not be deemed to disqualify them, provided they possess the business capacity 
necessary to discharge the duties of the position involved. [L. ’95, p. 166, 


$ 1.] 


¢ 2637. Penalty. 

And all officials or other persons having power to appoint to or employ- 
ment in the public service set forth in the last preceding section, are charged 
with a faithful compliance with its terms, both in letter and in spirit, and a 
failure therein shall be a misdemeanor, and op conviction shall be punished 
bya fine of not less than five dollars nor more than twenty-five dollars. [L. 
95, p. 166, § 2.] 


CHAPTER III. 


/ OF THE AMERICAN PATRIOTIC MEMORIAL COLLEGE. 


b 


2 2638. Lands Dedicated—Purpose. 


All the lands now owned by the state of Washington heretofore granted 
to said state, for educational purposes, in township number thirty-eight 
north, range two east, Willamette Meridian, in the county of Whatcom, 
state of Washington, shall be appraised and sold at auction, as required by 
law, and bid in by the governor of said state, or his order. That said lands 
shall be held in trust for the use and benefit of the American Patriotic 
Memorial College, a corporation existing under and by virtue of the laws 
of the state of Washington, and that said lands shall not be available for the 
use and benefit of said college until the aforesaid incorporated association, 
composed of soldiers, sailors, marines and those engaged in the life saving 
service, including the Union and Confederate soldiers of the late war of the 
rebellion from eighteen hundred and sixty-one to eighteen hundred and sixty- 
_ five and their descendants, have deposited in the treasury of the United States 
the sum of one million dollars, to be held in trust by the treasurer of the 
United States, subject to the rules and regulations as specified in congres- 
sional senate bill number twenty-three hundred and eleven, introduced by 
Senator Squire in the fifty-third congress, second session, providing for the 
establishment and maintenance of a college for the education of the daughters 
of all soldiers, sailors, marines and those engaged in the life saving service, 
including both the Union and Confederate soldiers of the civil war of the 
rebellion from eighteen hundred and sixty-one to eighteen hundred and sixty- 
five, and the descendants of soldiers, sailors, marines and those engaged in 
the life saving service of all other wars in which the United States has been 
or may hereafter be engaged. [L. ’95, p. 106, § 1.] 
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22639. State to Hold Lands in Trust. 


The state of Washington shall hold said lands in trust for the use and 
benefit of said association for the term of five years from the date of sale, at 
which time the trustees of said Patriotic Memorial College shall pay to the 
state treasurer of said state the full amount of the purchase price for said 
lands, and shall be entitled to a good and sufficient deed therefor, and in 
default of the payment for said lands by said association, as above stated, this 
chapter shall become null and void. [L. 795, p. 106, § 2.] 


CHAPTER IV. 
OF RELIEF FOR INDIGENT SOLDIERS AND SAILORS. 


¢ 2640. County Commissioners to Make Provisions for. 

For the relief of indigent and suffering union soldiers, sailors and marines 
who served in the war of the rebellion, in the war of Mexico or in any of the 
Indian wars in the United States, and their families, or the families of those 
deceased who need assistance in any city, town or precinct in this state, the 
board of commissioners of the county in which such city, town or precinct 
is situated, may provide such sum or sums of money as may be necessary, to 
be drawn upon by the commander and quartermaster of any post of the Grand 
Army of the Republic in said city or town upon the recommendation of the 
relief committee of said post, in the same manner as is now provided by law 
for the relief of the poor: Provided, Said soldier, sailor or marine or the 
families of those deceased are and have been residents of the state for at 
least twelve months, and the orders of said commander and quartermaster 
shall be the proper vouchers for the expenditure of said sum or sums of 
money. [L. ’88, p. 208, § 1; 1 H. C., § 1290; L. 793, p. 60, § 1.] 


8 2641. Expenditures in Precincts Where no G. A. R. Post. 

If there be no post of the Grand Army of the Republic in any precinct 
in which it is necessary that such relief, as provided for in the last preceding 
section of this chapter, should be granted, the county commissioners of the 
county in which such precinct is may accept and pay the orders drawn, as 
hereinbefore provided, [by] the commander and quartermaster of any post 
of the Grand Army of the Republic located in the nearest city or town, upon 
the recommendation of a relief committee, who shall be residents of the said 
precinct in which the relief may be furnished. [L. ’88, p. 208, § 2; 1 H. C., 
$ 1291.] | 


8 2642. Notice by Post of Intention to Relieve Veterans—Statements. 
Upon the passage of this act the commander of any post of the Grand 
Army of the Republic which shall undertake the relief of indigent veterans 
and their families, as hereinbefore provided, before the acts of said com- 
mander and quartermaster may become operative in any city or precinct, 
shall file with the county auditor of such county a notice that said post in- 
tends to undertake such relief as is provided by this chapter. Such notice 
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shall contain the names of the relief committee of said post in such city 
or precinct, and of the commander and other officers of said post. And the 
commander of said post shall annually thereafter, during the month of Octo- 
ber, file a similar notice with said county auditor, and also a detailed statement 
of the amount of relief furnished during the preceding year, with the names 
of all persons to whom such relief shall have been furnished, together with a 
brief statement in each case from the relief committee upon whose recom- 
mendation the orders were drawn. [L. ’88, p. 209, § 3; 1 H. C., § 1292.] 


@ 2643. Board May Require Bond. 


The county commissioners may require of the commander and quarter- 
master of any post of the Grand Army of the Republic undertaking to dis- 
tribute relief under this act a bond, with sufficient and satisfactory sureties 
for the faithful and honest discharge of their duties under this chapter. [L. 
88, p. 209, §4; 1 H. C., § 1293.] 


? 2644. Indigent Soldiers Not to be Sent to Almshouse. 


County commissioners are hereby prohibited from sending indigent 
Union soldiers, sailors, and marines (or their families, or the families of those 
deceased), of the classes of persons mentioned in section 2640, to any alms- 
house (or orphan asylum) without the concurrence and consent of the com- 
mander and relief committee of the post of the Grand Army of the Republic 
having jurisdiction, as provided in sections 2640, 2641. Indigent veterans 
with families, and the families of deceased veterans, shall, whenever prac- 
ticable, be provided for and relieved at their homes in such city, town, or 
precinct in which they shall have a residence, in the manner provided in 
sections 2640, 2641. Indigent or disabled veterans of the classes specified in 
section 2640, who are not insane, and who have no families or friends with 
whom they may be domiciled, may be sent to any soldiers’ home. [L. ’88, 
p. 209, § 5; 1 H. C., § 1294. ] 


¢ 2645. Burial of Indigent Soldiers—Expenses Paid by County. 


It shall be the duty of the board of county commissioners, in each of the 
counties of this state, to designate some proper authority other than that 
designated by law for the care of paupers and the custody of criminals, who 
shall cause to be interred the body of any honorably discharged soldier, sailor, 
or mariner who served in the army or navy of the United States during the 
late rebellion, or in the war with Mexico in the years eighteen hundred and 
forty-six, eighteen hundred and forty-seven, and eighteen hundred and forty- 
eight, who shall hereafter die without leaving means sufficient to defray 
funeral expenses; but the expenses of such funeral shall not, in any case, 
exceed the sum of thirty-five dollars. If the deceased has relatives or friends 
who desire to conduct the burial, and who are unable or unwilling to pay the 
charges therefor, then the said expenses, not to exceed thirty-five dollars, 
shall be paid to them or their representative by the county treasurer, upon 
due proof of the death and burial of any person provided for by this section, 
and proof of expenses incurred. [L.’88, p. 209, § 6; 1 H. C., § 1295.] 
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3 2646. Tax Levy to Create Fund. 


The boards of county commissioners of the several counties in this state 
shall levy, in addition to the taxes now levied by law, a tax not less than 
one-fortieth of one mill, and not greater than one-fifth of one mill, upon the 
taxable property of their respective counties, to be levied and collected as now 
prescribed by law for the assessment and collection of taxes, for the purpose 
of creating a fund for the relief of honorably discharged soldiers, sailors and 
marines who served in the war of the rebellion, in the war of Mexico or in any 
of the Indian wars in the United States, and the indigent wives, widows and 
minor children of such indigent or deceased union soldiers, sailors and ma- 
rines, to be disbursed for such relief by such board of county commissioners. 
[L. 790, p. 210, § 7; 1 H. C., § 1296; L. 93, p. 61, $ 2.] 


CHAPTER V. 
OF ESTABLISHMENT OF HOSPITALS FOR INSANE. 


2 2651. Establishment at Steilacoom. 


A hospital for the insane in Washington shall be and hereby is perma- 
nently located and established at Fort Steilacoom, in Pierce county. [L. 786, 
p. 141, § 1; 1 H. C., § 1234.] 


For former laws on the subject of care of 83-89; L. ‘77, p. 225; Cd. '81, §§ 2247-2283; L. ’86, 
the Insane see L. '62, pp. 59-60: L. "66, p. 109; pp. 144-145; oa 88, pp. 108-114. 
L. '67, pp. 111-113; L. '69, p. 357; L. °75, pp. 


3 2652. Establishment at Medical Lake. 


A state hospital for the insane shall be and is hereby permanently estab- 
lished and located in the town of Medical Lake, Spokane county. [L. 88, p. 
108,§ 1; 1 H. C., § 1235. ] 


? 2653. Hospital at Steilacoom, Name of. 


The hospital for the insane situated at Fort Steilacoom, in Pierce county, 
shall hereafter be styled and known as “The Western Washington Hospital 
for the Insane.” [L. 790, p. 482, § 1; 1 H. C., § 1236.] 


2 2654. Hospital at Medical Lake, Name of. 


The hospital for the insane now in process of erection at Medical Lake, 
in Spokane county, shall, when completed, be styled and known as “The 
Eastern Washington Hospital for the Insane.” [L. 790, p. 482, § 2; 1 H. C., 
§ 1237. ] 


CHAPTER VI. 


OF THE GOVERNMENT OF HOSPITALS FOR INSANE. 


2 2655. Powers and Duties of Board. 
The state board of audit and contro] shall have power to make all repairs 
and improvements that, in their judgment, may be necessary for the conduct 
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of the hospital under their charge, and to hold, manage, dispose of, and convey 
all personal property made over to them by purchase, gift, devise, or bequest, 
and the proceeds and increase thereof, for the use of said hospital. They shall 
take charge of the general interests of the hospital, and shall manage and 
conduct the same in such manner as may appear to them best and most econ- 
omical. They shall employ a superintendent, and may ordain by-laws for 
the government of the hospital, and therein may prescribe, in a manner con- 
sistent with the laws of the state, the duties of all persons connected in 
any way with the management of the hospital under their charge. [L. 90, p. 
484,87; 1 H. C., § 1243.] 


See note to § 2633. 


¢ 2656. Members—Not to be Employed or Interested in Contracts. 

No member of the state board of audit and control shall be appointed 
to or employed in any office under authority of the board, except as provided 
in section five of this act, nor be directly or indirectly interested in any 
contract, debt, or account to be made by said board for any purpose whatever. 
[L. 790, p. 485, § 12; 1 H. C., § 1244.] 


See note to § 2633. 1 Hill’s Code, is omitted as impliedly re- 
“Section 5 of this act,” being § 1241 of pealed by § 2621 supra. 
? 2657. Qualifications, Powers, and Term of Superintendent. 

The superintendent shall be a skillful practicing physician, and shall 
reside in the hospital. He shall hold his office for such time as the. state 
board of audit and control may deem wise, and for the efficiency and economy 
of the institution; he shall have entire control of the medical, moral, and 
dietetic treatment of the patients, and, so far as is not inconsistent with the 
by-laws and regulations of the hospital, of all other internal government and 
economy of the institution, and he shall, in such manner and under such 
restrictions, and for such terms of time as the by-laws may prescribe, appoint 
all subordinate officers and employees, and shall have entire direction of them 
in their duties. [L. 790, p. 484, § 8; 1 H. C., § 1245.] 

See note to § 2633. 


¢ 2658. Testimony of Superintendent, How Obtained—Jury Duty. 

The superintendent shall not be required to attend any court as a witness 
in a civil suit, but parties desiring his testimony can take and use his deposi- 
tion; nor shall he be required to attend as a witness in any criminal case, 
unless the judge of the court before which his testimony shall be desired 
shall, upon being satisfied of the materiality of his testimony, requiré his 
attendance; and he and all other persons employed at the hospital shall be 
exempt from serving on juries, and, in time of peace, from performing military 
duty; and the certificate of the superintendent shall be evidence of such em- 
ployment. [L. 790, p. 485, § 9; 1 H. C., § 1246.] 


@ 2659. Superintendent to Provide Seal—Use of. 


The superintendent shall provide an official seal, upon which shall be 
inscribed the statute name of the hospital under his charge and the name of 
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the state. He shall affix the seal of the hospital to any notice, order of dis- 
charge, or other paper required to be given by him or issued. [L. 90, p. 491, 
§ 36; 1 H. C., § 1247.] 


CHAPTER VII. 
OF COMMITMENTS AND TREATMENT OF PATIENTS 


@ 2660. Person Charged With Insanity—Examination of. 

The superior court of any county in this state, or the judge thereof, upon 
the application of any person under oath, setting forth that any person, by 
reason of insanity, is unsafe to be at large, shall cause such person to be brought 
before him, and he shall summon to appear at the same time and place two 
or more witnesses, who shall testify, under oath, as to conversation, manners, 
and general conduct upon which said charge of insanity is based; and shall 
also cause to appear before him, at the same time and place, two reputable 
physicians, before whom the judge shall examine the charge, unless the ac- 
cused, or any one in his or her behalf, shall demand a jury to decide upon the 
question of insanity. If such demand be made, the trial shall be by jury. 
If no jury be demanded, and the said physicians, after a careful hearing of 
the case, and a personal examination of the alleged insane person, shall certify 
under oath that the person examined is insane, and the case is of a recent or 
curable character, or that the said insane person is of a homicidal, suicidal, 
or incendiary disposition, or that from any other violent symptoms the said 
insane person would be dangerous to his or her own life, or the lives and 
property of the community in which he or she may live; and if said physicians 
shall also certify to the name, age, nativity, residence, occupation, length 
of time in this state, state last from, previous habits, premonitory symptoms, 
apparent cause, and class of insanity, duration of the disease, and present 
condition, as nearly as can be ascertained by inquiry and examination; and 
of the judge shall be satisfied that the facts revealed in the examination 
establish the existence of the insanity of the person accused, and that it is 
of a recent or curable nature, or of a homicidal, suicidal, or incendiary charac- 
ter, or that from the violence of the symptoms the said insane person would 
be dangerous to his or her own life, or to the lives and property of others, 
if at large, he shall order such insane person sent to the hospital for the 
insane. If the trial has been by jury, and the accused declared insane by said 
jury, and the insanity be of the character above described, the said insane 
person shall be ordered by the judge to be sent to the hospital for the insane. 
[Cf. L. 73, p. 321, § 327; L. 77, p. 209, § 2; Cd. ’81, § 1632; L. ’83, p. 37, 
§ 1; L. ’90, p. 486, $ 16; 1H. C., § 1248.] 


¢ 2661. Warrant of Commitment—Issuance of—Form, etc. 


Whenever the superior judge shall order an insane person sent to the 
hospital for the insane, he shall issue a warrant directed to the sheriff, com- 
manding him to convey such insane person to the hospital for the insane, and 
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place such insane person in charge of the superintendent of the hospital for the 
insane to which the order is directed; and he shall transmit a copy of the 
complaint and commitment, and physician’s certificate, which shall always 
be in the form as furnished to the courts by the superintendent of the hospital 
for the insane: Provided, The superior judge, at his discretion, or super- 
intendent, on application of the relatives or friends, may send him or her 
to either hospital for the insane. [L. 90, p. 487, § 17; 1 H. C., § 1249.] 


@ 2662. Proceedings Where Superior Judge is Disabled. 

Whenever the superior judge of any county shall, by reason of sickness 
or other cause, be unable to attend at his office and perform the duties required 
by this act, said duties shall be performed by any judge of the superior court 
of any adjacent county, upon the applicant filing an affidavit setting forth the 
inability of the proper superior judge to attend to the duties of his office. 
[Cf. L. 88, p. 113, § 1; L. 790, p. 487, $ 19; 1 H. C., § 1250.] 

Sections 2653-2701, both inclusive, with the exception of § 2673, comprise “this act.” 


? 2663. Liabilities of Counties for Costs of Commitment. 

When any person shall be found to be insane, or come within the provi- 
sions of this chapter, the costs of commitment shall be paid by the county: 
Provided, That when such insane person is a resident of another county, the 
county wherein such proceedings were had shall recover from the county of 
which such insane person is a resident, all costs and expenses so paid as afore- 
said. [Cf. Cd. ’81, § 1636; L. ’83, p. 37, § 2; L. 90, p. 487, §18; 1 H. C., 
§ 1251. ] 


= 


g 2664. Commitment of Arraigned Person—Costs. 


The superior courts of the state shall have power to commit to the hospital 
for the insane any person who, having been arraigned for an indictable offense, 
shall be found by the jury to be insane at the time of such arraignment, and the 
costs of such commitment shall be paid in the same manner. [Cf. L. 779, p. 
126, §$ 1, 2; L. 90, p. 487, § 20; 1 H. C., § 1252.] 


@ 2665. Proceedings in Case Convict Becomes Insane. 

The governor of the state may, in his discretion, order the removal of 
any prisoner to the hospital for the insane when the physician, board of 
penitentiary commissioners, and wardens of the penitentiary, after examina- 
tion, are of the opinion that such prisoner is insane, and shall certify the fact 
under oath to the governor. As soon as the superintendent of the hospital for 
the insane to which such prisoner is sent ascertains that he is not insane, or has 
recovered, he shall immediately notify the warden of the penitentiary of that 
fact, and thereupon the said warden shall cause such prisoner to be at once 
returned to the penitentiary, if his term of imprisonment has not expired. 
[Cf. L. 788, p. 170, § 16; L. 790, p. 488, § 21; 1 H. C., § 1253.] 


2666. Exemptions from Being Committed as Insane. 
No case of idiocy, imbecility, harmless chronic mental unsoundness, or 
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acute mania a potu shall be committed to the hospital for the insane; and 
whenever, in the opinion of the superintendent, after a careful examination 
of the case of any person committed, it shall be satisfactorily ascertained by 
him that the party has been unlawfully committed, and that he or she comes 
under the rule of exemptions provided for in this section, he shall have the 
authority to discharge such person so unlawfully committed, and return him 
or her to the county from which committed, at the expense of such county. 
[L. 790, p. 490, § 29; 1 H. C., § 1254.] 


l 2667. Non-Resident Persons Shall Not be Admitted. 

Non-residents of this state conveyed or coming herein while insane shall 
not be committed to nor supported in the hospital for the insane; but this 
prohibition shall not prevent the commitment to and temporary care in said 
hospital of persons stricken with insanity while traveling or temporarily so- 
journing in the state, or sailors attacked with insanity upon the high seas, 
and first arriving thereafter in some port within this state. [L. 790, p. 490, 
$ 30; 1 H. C., § 1255.] 


3 2668. Infected Person Shall Not be Admitted. 

No person laboring under any contagious or infectious disease shall be 
admitted into the hospitals for the insane. [Cf. L.’75, p. 87, § 14; L. ’77, p. 
227, $ 14; Cd. 781, § 2260; L. 90, p. 490, § 31; 1 H. C., § 1256.] 


32669. Duty of Superintendent Respecting Mail of Patients. 

The superintendent shall furnish each patient in the hospital for the 
insane with material for writing one letter a week, if he shall request the 
same, unless otherwise provided with it. These letters shall be subject to the 
inspection of the superintendent, who shall mail to the proper address such of 
them as, in his judgment, should be sent, and he shall return [retain] such 
letters as he considers objectionable, and submit them to the trustees at their 
next meeting, for such disposition as they deem proper. All letters directed 
to patients shall be delivered to them if, in the judgment of the superintend- 
ent, their contents are not prejudicial to the mental condition of the patients. 
(Cf. L. 79, p. 115, $1; Cd. 781, § 2273; L.’90, p. 491, § 3-4; 1 H. C., § 1257. ] 


? 2670. Coroner’s Inquest Shall be Held, When—Expenses. 

In the event of the sudden and mysterious death of any inmate of the 
hospital for the insane, such fact shall be reported by the superintendent 
thereof to the coroner of the county in which such death occurs, or to the 
nearest justice of the peace therein, and a coroner’s inquest shall be held as 
provided by law in other cases, and the expenses of said coroner’s inquest 
shall be paid from the funds appropriated for the support of the hospital for 
the insane. [Cf. L. ’79, p. 115, § 2; Cd. 81, § 2274; L. 90, p. 491, § 35; 1 
H. C., § 1258.] 


@ 2671. Proceedings Upon Escape of Patient. 
If any patient shall escape from the hospital, the superintendent shall 
cause immediate search to be made for him, and if he cannot soon be found, 
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shall cause notice of such escape to be forthwith given to the superior judge 
of the county where the patient belongs; and if such patient is found in his 
county, the superior judge shall cause him to be returned, and shall issue his 
warrant therefor as in other cases, unless he does not consider his return 
necessary, of which fact he shall notify the superintendent. [L. 790, p. 492, 
§ 37; 1 H. C., § 1259.] 


? 2672. Preference of Admission—To Whom Given. 


If at any time it may become necessary, for want of room, or other cause, 
to discriminate in the general reception of patients into the hospital, a selec- 
tion shall be made as follows:— 

1. Recent cases, i. e., cases of less than one year’s duration, shall have the 
preference over all others; 

2. Chronic cases, i. e., when the disease is of more than one year’s duration, 
presenting the most favorable prospects of recovery, shall be next preferred; 

3. Those for whom application has been longest on file, other things being 
equal, shall be next preferred; 

4. Where cases are equally meritorious in all other respects, the indigent 
shall have the preference. [Cf. L. 775, p. 87, § 15; L. ’77%, p. 227, § 15; Cd. 
781, § 2261; L. 90, p. 492, § 40; 1 H. C., § 1260.] 


? 2673. History of Patient to be Ascertained. 


It shall be the duty of the superintendent to ascertain, by diligent in- 
quiry and correspondence, the history of each and every patient admitted to 
the hospital. [L. 77, p. 229, § 21; Cd.’81, § 2267; L. 83, p. 38, § 5; 1 H.C., 
$ 1261.] 


¢ 2674. Provisions as to Receiving Patients. 


When completed, the Eastern Washington hospital for the insane shall 
receive patients only from the counties east of the Cascade range of mount- 
ains, in the state of Washington, except as provided for in section 2661. Until 
the said Eastern Washington hospital is completed and ready to receive 
patients, all the insane in the state, when duly committed, shall be received 
by the Western Washington hospital for the insane, to the extent of its 
accommodations. After the said hospital is opened for the reception of 
patients, the Western Washington hospital for the insane shall receive pa- 
tients only from the counties west of the Cascade range of mountains, in the 
state of Washington, except as provided in section 2661, and all patients in 
the Western Washington hospital for the insane properly belonging to the 
counties east of the Cascade range of mountains shall be transferred to the 
Eastern Washington hospital for the insane, under the direction of the super- 
intendent of the said Eastern Washington hospital for the insane. The cost 
of such transfer shall be certified to by the said superintendent, and when 
approved by the state auditor, shall be paid by the state treasurer: Provided, 
That any patient whose family or friends so desire may remain in the Western 
Washington hospital for the insane. [L. ’90, p. 483, § 3; 1 H. C., § 1262.] 
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¢ 2675. Discharge of Patients—Provision for Indigent. 

Any patient may be discharged from the hospital when, in the judgment 
of the superintendent, it may be expedient. Indigent patients, when dis- 
charged, may be returned to the counties from which admitted, at the expense 
of said counties. No indigent patient shall be discharged without suitable 
clothing, and the trustees shall furnish the same, together with such sum of 
money, not exceeding ten dollars, as they may deem necessary. To carry into 
effect the provisions of this section, the board of audit and control is hereby 
authorized to make requisitions on the state auditor for such sum or sums as, 
from time to time, they may need for the purpose mentioned herein, not ex- 
ceeding, however, the sum of two hundred dollars per annum for each hos- 
pital, and the said state auditor, on receipt of such requisitions, signed by 
the president and secretary of said board, shall issue a warrant on the state 
treasurer for the amount thereof, with the limitations prescribed herein. [Cf. 
L. ’75, p. 87, $$ 18, 19; L. 77, p. 228, §§ 18, 19; Cd. ’81, §§ 2264, 2265; L. 
790, p. 492, § 38; 1 H. C., § 1263. ] 


3% 2676. Notice of Death or Discharge to be Given. 

The superintendent shall officially notify the proper superior judge, and 
friends, if any there be, of the discharge or death of any patient, and give the 
date and reasons for such discharge or death. [L. 790, p. 492, § 39; 1 H. C., 
§ 1264. ] 


2 2677. Friends May Take Charge of Patients, When—Bond. 

The relatives or friends of any person charged with insanity, or who 
shall be found to be insane under this act, shall in all cases have the right 
to take charge of and keep said insane person if they shall desire so to do; 
but the superior judge may require a bond of such relatives or friends, condi- 
tioned for the proper and safe keeping of such person. [L: ’81, p. 7, § 1; L. 
90, p. 490, § 32; 1 II. C., § 1265.] 


See § 2661. “This act": See note to § 2662. 


32678. Judge May Order Patient Rémoved, When—Return. 

The relatives or friends of an inmate of the hospital for the insane may 
receive such inmate therefrom on their giving a bond or other satisfactory 
evidence to the superior judge issuing the commitment, that they, or any 
of them, are capable and suited to take care of and give proper care to such 
insane person, and give protection against any of his acts as an insane person. 
If such satisfactory evidence appear to the judge, he may issue an order, 
directed to the superintendent of the hospital for the insane, for the removal 
of such person. If, after such removal, it is brought to the knowledge of 
the judge, by verified statement, that the person thus removed is not cared 
for properly, or is dangerous to persons or property by reason of such want 
of care, he may order such person returned to the hospital. [L. 90, p. 491, 
$ 33; 1 H. C., § 1266.] 


3 2680. Sheriff or Deputy Shall Convey Patient to Hospital. 
All persons adjudged insane and committed to the hospital for the insane 
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shall be conveyed to the hospital for the insane by the sheriff of the county 
in which such person or persons were adjudged insane, or by some one ap- 
pointed by the sheriff as his deputy for that purpose. [L. ’86, p. 146, § 2; L. 
°90, p. 488, § 22; 1 H. C., § 1267.] 


g 2681. Superior Judge May Order Guard for Male Patient. 

In case the superior judge shall deem it necessary, he may direct, in the 
order for conveying to the hospital any male person or persons, that the 
sheriff may select one person as a guard to assist in conveying said male person 
or persons to the hospital for the insane; and the compensation for the ser- 
vices of said guard shall] be the same as provided in the next succeeding section 
for a female guard or attendant. [Cf. L.’77, p. 227, § 17; L. 81, p. 47, § 3; 
Cd. 781, §§ 2278, 2263; L. ’86, p. 146, § 4; L. ’90, p. 489, § 24; 1 H. C., 
§ 1268. ] 


@ 2682. Sheriff to Procure Attendant for Female Patient—Compensation. 

In case of any female having been adjudged insane, and committed to 
the hospital for the insane, the superior judge of the county shall require 
the sheriff to select some suitable female to accompany said insane patient, as 
an attendant or guard, to the hospital for the insane. The said attendant so 
selected shall receive for her services as guard the sum of three dollars per 
day, and her actual traveling expenses en route from and returning to the 
county seat of the county from which the patient is conveyed, by the nearest 
traveled route, while engaged in said service. An itemized bill for the per 
diem and expenses, as provided in this section, shall be made out and verified 
by the oath of the female attendant, or by the sheriff of the county, and filed 
with the state auditor, who, if he deem the amount reasonable and just, shall 
draw his warrant on the treasurer for the payment of the same, or for such 
portion thereof as shall by him be deemed legal and just. [Cf. L. ’81, p. 48, 
§ 4; Cd. 81, § 2279; L. ’86, p. 146, § 3; L. ’90, p. 488, § 23; 1 H. C., § 
1269.] 


? 2683. Order of Commitment to be Filed Before Account Allowed. 

In all cases of the adjudged insanity and commitment of any person or 
persons to the hospital, it shall be the duty of the superior judge to make out 
a copy of the commitment with an order for the appointment of a guard to 
assist in conveying the patient or patients to the hospital, which commitment 
and order shall be filed with the state auditor before any amount for the 
expenses of such conveyance shall be allowed. [Cf. L. ’86, p. 147, § 6; L. ’90, 
p. 489, § 26; 1 H. C., § 2683.] 


ł 2684. Superintendent Shall Give Sheriff Certificate, When, and of What. . 

Whenever any patient or patients are delivered to the hospital under the 
provisions of this act, the superintendent of the hospital shall give to the 
sheriff or his deputy, delivering such patient, a certificate stating the name 
of the patient, the county from which admitted, and the court that committed 
the same, and stating whether such patient was accompanied by an additional 
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guard or attendant. [Cf. L. ’81, p. 48, § 7; Cd. ’81, § 2282; L. ’86, p. 147, 
§ 7; L. 790, p. 489, § 27; 1 H. C., § 1271.] 


“This act”: See note to § 2662. 


@ 2685. Sheriff’s Fees, etc., for Conveying Patients to Hospital. 

The sheriff of the county, or his deputy, shall receive the sum of five 
dollars per day and his actual traveling expenses for the time necessarily em- 
ployed in conveying insane persons to the hospital for the insane, computing 
the time by the nearest traveled route from the county seat of his county 
to the hospital and return: Provided, That the time and personal expenses 
of the sheriff on his return from the hospital shall not be greater than the 
time and personal expenses necessarily involved in going to the hospital. In 
addition to his personal expenses, the sheriff or his deputy shall be allowed 
his actual disbursements necessarily paid out by him for the board and travel- 
ing expenses of the insane person or persons conveyed to the hospital, and he 
shall make out an itemized account of his own and the expenses of the patient, 
and verify the same by his oath. The accounts so made out shall be filed with 
and audited by the state auditor, and the same, or so much thereof as shall be 
deemed by him just and lawful, shall be paid by the state: Provided further, 
That no sheriff who receives a salary shall receive a per diem under the pro- 
visions of this act. [Cf. L. 81, p. 48, §$ 5,6; Cd. ’81, §§ 2280, 2281; L. 86, 
p. 146, § 5; L. 90, p. 489, § 25; 1 H. C., § 1272.] 

“This act’: See note to § 2662. 


3 2686. State Auditor Shall Audit Bills and Draw Warrant, When. 

The state auditor shall examine the sworn statement of the sheriff or his 
deputy, or any guard appointed under the provision[s] of this act, and also 
the certificate of the superintendent of the hospital, and if he find the same 
correct, he shall audit the bills and amounts presented, or any part thereof, 
and issue a warrant on the state treasurer, who shall pay the same out of any 
moneys in the treasury not otherwise appropriated. [Cf. L. ’81, pp. 47, 48, 
$8 1, 8; Cd. ’81, S$ 2276, 2283; L. 86, p. 147, § 8; L. 90, p. 490, § 28; 1 
H. C., § 1273. ] 


See note to § 2662, as to “this act.” 


CHAPTER VIII. 
OF THE SUPPORT OF HOSPITALS. 


3 2690. Board May Make Purchases—Restriction. 

.. The state board of audit and control shall have power to make all pur- 
chases necessary to carry into effect the provisions of this act, which pur- 
chase[s] shall be made from the lowest responsible bidder. Said board shall, 
as often as it deems necessary, advertise for two weeks in two or more daily 
papers published in this state, for sealed bids, in duplicate, for the furnishing 
of all the supplies required until the date of the next advertisement. Bids 
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shall be accepted in detail, as near as practicable, and the advertisement shall 
so state. The contract for such supplies shall be let to the lowest responsible 
bidder; all bids received by the board shall be kept by its secretary, and shall 
be subject to inspection by any person. No officer or employee shall have 
authority to purchase, at the expense of the state, any article for the hospital 
except in case of extreme necessity, and when the superintendent shall con- 
sider such article absolutely necessary. But all supplies shall be purchased 
as provided in this section. [Cf. L. ’77, p. 229, § 23; Cd. 81, § 2269; L. ’90, 
p. 494, § 44; 1 H. C., § 1274.] 


See note to § 2633. “This act”: See note to § 2662. 


@ 2691. Directions as to Bids, Contracts, etc., for Repairs. 

For all material, improvements, or repairs required at the hospital for 
the insane, the state board of audit and control shall advertise as provided in 
this chapter for the purchase of supplies, and let the same to the lowest 
responsible bidder, stating in said advertisement the kind of buildings, im- 
provements, and material, so that a bidder can bid intelligently. And in no 
case shall the said board expend more than five hundred dollars any one year 
for improvements, material, or repairs, except as above provided. [Cf. Cd. 
781, § 2270; L. 790, p. 494, § 45; 1 H. C., § 1275.] 

See note to § 2633. 


? 2692. Bills of Purchase, How to be Audited and Paid. 

All itemized bills of purchase made, when having been examined by the 
board of audit and control, and found correct, shall be certified by the presi- 
dent and secretary of the board then sitting, and the same transmitted to the 
auditor of state, who shall audit the same and draw his warrant on the state 
treasurer for the amount, and the said treasurer is hereby authorized and 
required to pay the same out of any money in the treasury not otherwise 
appropriated. [Cf. L. 777, p. 229, § 24; Cd. 781, § 2271; L. 790, p. 485, § 10; 
1H. C., § 1276.] 


- 4 2693. Accounts of Institution, How to be Kept. 

The state board of audit and control shall cause the accounts of said 
institution to be so kept and reported as to show the quality, quantity, cost, 
and vendor of every article purchased for use therein. [Cf. L. 777, p. 227, 
§ 10; Cd. 781, § 2256; L. 90, p. 485, § 13; 1 H. C., § 1277.] 

See note to § 2633. 


¢ 2694. Books and Accounts to be Kept Open for Inspection. 

The accounts and books of the hospital shall at all times be open to in- 
spection of the legal visitors of the institution or any tax-payer of the state. 
[Cf. L. 75, p. 87, § 12; L. 77%, p. 227, § 12; Cd. ’81, § 2258; L. °90, p. 486, 
§ 15; 1 H. C., § 1278.] 

@ 2695. Contingent Fund—Of What Composed and How Used. 

All moneys belonging to the state, coming into the hands of the state 

board of audit and control, other than that appropriated by the state, shall 
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be kept by said board in a separate fund, to be known as the contingent fund, 
and the same shall, by the said board, be expended at such times and in 
such manner as to the said board appears for the best interest of the hos- 
pital, and for the improvement thereof, and of the grounds and buildings 
therewith connected. A full, strict, and itemized account of all such re- 
ceipts and expenditures shall be included in the biennial report of said 
board. [L. ’90, p. 493, § 41; 1 H. C., § 1279.] 


See note to 3 2533. 


§ 2696. Board Shall Report to Governor and Legislature. 

The board shall prepare and lay before the governor and legislature, 
at every biennial session thereof, a full and detailed but concise report, ex- 
hibiting a particular statement of the c ndition of the hospital and all its 
concerns, an account of all contracts, expenditures, and liabilities, with a 
list of all officers and employe-, and their salarics, and in a tabular form 
the value of the stock and supplies on hand, on or before the fifteenth day 
of November of each year. [L. 9V, p. 486, § 14; 1 H. C., § 1230.] 


Bee supra ĝ 2624, which covers this section in part, 


CHAPTER IX. 
OF THE COMPENSATION OF OFFICERS OF HOSPITALS, 


§ 2700. Salaries of Superintendents, Assistants, etc. 

The superintendent of each hospital for the insane, by and with the 
consent of the state board of audit and control, shall employ such assistants 
as are necessary for the effectual and economical administration of the in- 
stitution; and the regular officers and employees shall not receive salaries 
to excced the following sums per annum: One superintendent, twenty-two 
hundred dollars; one assistant physician, fifteen hundred dollars; one 
steward and accountant, twelve hundred dollars; one matron, six hun- 
dred and fifty dollars; one head warden, six hundred and fifty dollars; 
one engineer, one thousand dollars; one assistant engineer, six hundred 
dollars; ward attendan s, male and female, each, six hundred dollars; one 
outside attendant, six hundred dollars; one teamster, four hundred dol- 
lars; one laundress, three hundred dollars; one carpenter, six hundred 
dollars; one cook, nine hundred dollars; one baker, six hundred dollars; 
one assistant cook, five hundred and forty dollars; one assistant in kitchen 
and dining-rooms, three hundred dollars. [Cf. L. 77, p. 228, § 20; Cd. 
781, g 2266; L. 90, p. 493, $ 42; 1 H. C., § 1281.] 


See note to 2 2633. 


§ 2701. Quarters and Supplies Shall Be Furnished to Whom. 
Thesuperintendent, assistant physician, the accountant, and their fami- 

lies, shall be furnished with quarters, household furniture, board, fuel, and 

lights, and each employee shall be furnished the same fur one, and engin- 
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eer[s], with quarters for their families, in addition to their salaries. [L. 790, 
p. 494, § 43; 1 H. C., § 1282.] 


CHAPTER X. 
OF THE STATE REFORM SCHOOL. 


§ 2705. Establishment of. 


That a reform school be and is hereby established, to be known as the 
Washington state reform school. [L. 90, p. 271, § 1; 1 H. C., § 1207.] 


¢ 2706. Aim and Purpose of. 

Said school to be for the keeping and reformatory training of all youths 
between the ages of eight and eighteen who are residents of the state of 
Washington, and who, on presentation to the presiding oflicer of said school 
by an accompanying officer, parent, or guardian, shall be accompanied by a — 
certificate of commitment from a court legally authorized to make such com- 
mitment. [L. 90, p. 272, § 2; 1 H. C., § 1208. ] 


g 2707. Contracts, How Let. 

All contracts for labor, material, or supplics of any kind for or connected 
with said school, at any time or place, shall be let to the lowest responsible 
bidder, which letting shall be advertised by posting printed notices at every 
postoffice in the county where the school is located, at least thirty days prior 
to such letting or time of opening bids and awarding contracts, and also by 
advertising in at least two leading papers in the state for the same length 
of time. [L. ’90, p. 273, § 7; 1 H. C., § 1212.] | 


That portion of this act relating to construction of buildings is omitted as of a tem- 
porary nature. 
¢ 2708. Board to Receive Bids. 

All bids for labor, material, or supplies shall be made by sealed proposals 
to the president of the board, and all advertisements for labor, material, or 
supplies shall name nature, character, and amount of the same as nearly as 
may be possible, and shall further specify the nature and amount of the bond 
required of the party awarded the contract. [L. 790, p. 274, § 9; 1 H. C, 
$ 1213.] 


See note to § 2633 supra. 


§ 2709. Contracts, to Whom to be Awarded. 

The board shall award each contract to the lowest responsible bidder, 
who shall furnish the required bond, with sureties, to be approved by the 
said board: Provided, That the board may reject any and all bids, if, in 
its judgment, they are too high, and shall again advertise for proposals 
as in the first instance: And provided further, That should there be but 
one bid or proposal, the assent of the entire board shall be necessary to 
such contract. [L. 90, p. 274, § 11; 1 H. C., § 1214.) 

See note to last section. 
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@ 2710. Bills to be Certified, Audited, etc.—Payment of. 

All bills against the state for supplies or material furnished or labor per- 
formed in connection with said school shall be certified to by the president 
and secretary of the board of audit and control, and such board shall not 
certify to any bill or sanction the payment of any account for labor performed, 
or material or supplies furnished, except the same shall have been duly con- 
tracted for and the provisions of the contract fully complied with. All bills 
and accounts of said school shall be audited by the state auditor, who shall 
draw a warrant on the state treasurer for the amount so certified to by the 
president and secretary of the board, which warrant shall state on its face 
the person in whose favor it is drawn, and for what particular purpose it is 
drawn; but the auditor shall draw no warrant for any bill or account con- 
nected with said school, except said bill or account be certified to according 
to the provisions of this act. [L. 790, p. 274, § 10; 1 H. C., § 1215.] 


See note to § 2708. See supra § 2625, traveling auditor. 


¢ 2711. Employment of Director and Matron—Appointments. 

On the completion of the buildings and improvements, as provided for 
in this act, the board of audit and control shall give notice of the same to the 
governor, whose duty it shall be to give public notice of the same to the state, 
and the board shall then employ a competent person (a male), who shall be 
known as director of the Washington state reform school. It shall be the 
duty of said director to take charge of the school, and he shall also have 
immediate control of the male department of said school, and shall, by and 
with the consent of the board, employ a matron, who shall have immediate 
control of the female department of the school, and the director shall also 
appoint such other officers and teachers as may be necessary for the manage- 
ment of the school. [L. 90, p. 275, § 13; 1 H. C., § 1217.] 


See note to § 2708. “This act”: The act of Mar. 28, ’90. 


22712. Salary of Employees. 


The salary of the director shall be one thousand five hundred dollars per 
year, and the salary of the matron and other employees of the school shall be 
fixed by the board. [L. 90, p. 275, § 14; 1 H. C., § 1218. ] 


See note to § 2708. 


2 2713. Director to Give Bond. 


The director, before entering upon the duties of his office, shall execute 
and file with the board a bond, with good and approved sureties, in the sum 
of five thousand dollars, conditioned for the faithful performance of his 
duties as director of said reform school. [L. 790, p. 275, § 15; 1 H. C., § 
1219. ] 


See note to § 2708. 


3 2714. Duties of Director—Powers of. 
The director shall be present at all meetings of the board after his ap- 
pointment and qualification, and shall there confer with the board regarding 
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the management and interests of the school. He shall have entire supervision 
of the school, subject, however, to the control of the board, and shall hold his 


office during the pleasure of the same. [L. ’90, p. 276, § 16; 1 H. C., § 1220.] | 


See note to § 2708. 


g 2715. Investigations by Board—Inmate to be Returned, When. 

It shall be the duty of the board to investigate any and all complaints 
made against the director, matron, or any employee of said reform school, and 
for good and sufficient reason remove the person against whom such com- 


plaint shall have been made. The board shall further investigate any and 


all charges may [made] by the director against any inmate or inmates of 
the school, and if, after the investigation of such charges, any inmate or 


inmates of said school shall be found incorrigible, unmanageable, or detri- 


mental to the best interest of the school, such inmate or inmates, as the 
case may be, shall be returned to the court which made the commitment. 
[L. 90, p. 276, § 17; 1 H. C., § 1221.] 


See note to § 2708. 


@ 2716. Separation of Sexes. 

Said reform school shall consist of two departments, one for the male 
and one for the female inmates, and the two departments shall be entirely 
separate. The matron shall be directly accountable to the director for the 


management of the female department of the school. [L. 90, p. 276, § 18; 1 
H. C., § 1222.] 


32717. Branches to be Taught and Instruction Given—Nature of. 

All the branches taught in the public schools of the state shall be taught 
in the reform school, and the inmates shall be taught and trained in morality, 
temperance, and frugality, and they shall also be instructed in the different 
trades and callings of the two sexes, as far as possi le in the scope of the insti- 
tution. [L. ’90, p. 276, § 19; 1 H. C., § 1223.] 


2 2718. Power of Board to Make Rules, etc. 

The board shall have full power to regulate the workings of the institu- 
tion, and make such rules for its management and control as may be neces- 
sary: Provided, That no rule made by the board shall conflict with the pro- 
visions of this chapter. [L. ’90, p. 276, § 20; 1 H. C., § 1224.] 

See note to § 2708. 


32719. Director to Make Report, When. 


The director shall, at the close of each year, make a full and complete 
report to the board of the condition, number, and standing of the inmates of 
the school, as well as the number received and the number dismissed during 
the year, and he shall give such further information as the board may require. 
[L. 790, p. 276, § 21; 1 H. C., § 1225.] 


@ 2720. Board Must Report Biennially to Governor. 
The board shall make a biennial report to the governor. Said report 
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to contain a complete list of all officers and employees connected with the 
school; the number of inmates, male and female; the number admitted and 
the number dismissed each year during the period covered by the report; an 
. account of all expenses incurred, and for what purpose; and as nearly as 
possible, the advancement made by the inmates. They shall also show the 
needs of the school, so far as supplies, buildings, and other improvements are: 
~ concerned, and may recommend the passage of any laws they may deem neces-: 
sary for the benefit of the school. [L. 90, p. 277, § 22; 1 H. C., § 1226.] 


See supra § 2624, report to legislature, 


2721. Juvenile Offender Committed, When. 

When a boy or girl of sane mind, between the ages of eicht and sixteen 
years, shall, in any court of record in this state, be found guilty of any crime 
except murder or manslaughter, or who for want of proper paternal care, is' 
growing up in mendicancy or vagrancy, or is incorrigible, and complaint 
thereof is made and properly sustained, the court may, if in its opinion the 
accused is a proper subject therefor, instead of entering judgment, cause 
an order to be entered that said boy or girl be sent to the state reform school, 
in pursuance of the provisions of this chapter, and a copy of said order under 
the seal of said court shall be sufficient warrant for carrying said boy or girl 
to the said school, and for his or her commitment to the custody of the 
superintendent thereof. [L. ’91, p. 195, § 1; 1 H. C., § 1227.] 


Under $ 2715 supra and this section a child school is located, is entitled to be dis- 


sixteen years of age who, upon conviction of 
robbery, has been committed to the state 
reform school, and has been found incorri- 
gible and returned to the court which com- 
mitted him, but sent back by the court to 


charged therefrom on habeas corpus, but he 
should be redelivered to the trustees of the 
school; and semble, that the trustees should 
return him to the court for sentence under 
the judgment of conviction for robbery: 


In re Mason, 3 


the school whence he was taken and con- W., 609. 
See infra § 2727, discharge, 


fined in the jail of the county where the 


é 2722. Proceedings in Case of Conviction Before Justice—Order to Show Cause. 


When a boy or girl of sane mind, between the ages of eight and sixteen 
years, shall be convicted before a justice of the peace or other inferior court 
of any crime, mendicancy, vagrancy, or incorrigibility, it shall be the duty 
of said magistrate before whom he or she may be convicted to forthwith send 
such boy or girl, together with all the papers filed in his office upon the sub- 
ject, under the control of some officer, to a judge of a court of record. He 
shall then issue an order to the parent or guardian of said boy or girl, or such 
person as may have him or her in charge, or with whom she or he has last 
resided, or any one known to be near related to him or her, or if she or he 
be alone and friendless, then to such person [as] said judge may appoint to 
act as guardian for the purposes of the case, requiring him or her to appear at 
the time and place stated in said order to show cause why said boy or girl 
should not be committed to the said state reform school for training and 
reformation. [L. 791, p. 195, § 2; 1 H. C., § 1228.] 


3 2723. Order to Show Cause, How Served—Fees. 
Said order shall be served by the sheriff or other qualified officer by 
delivering a copy thereof personally to the party to whom it is addressed, or 
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leaving it with some person of full age at the place of residence or business 
of said party, and immediate returns shall be made to said judge of the time 
and manner of such service. The fees of the sheriff or other officer under 
this chapter shall be the same as now or may hereafter be allowed by law for 
like services. [L. 791, p. 196, § 3; 1 H. C., § 1229.] 


32724. Examination, Hearing, and Commitment by Warrant. 


At the time and place mentioned in said order, or at the time and place - 


to which it may be adjourned, if the parent or guardian to whom said order 
may be addressed shall appear, then in his or her presence, or if he or she fail 
to appear, then in the presence of some competent person whom the said 
judge shall appoint as guardian for the purposes of the case, it shall be lawful 
for the said judge to proceed to take the voluntary examination of said boy or 
girl, and to hear the statements of the party appearing for him or her, and 
such testimony in relation to the case as may be produced, and if upon such 


examination and hearing the said judge shall be satisfied that the boy or girl `- 


is a fit subject for the state reform school, he may commit him or her to said 
school by warrant. [L. 791, p. 196, § 4; 1 H. C., § 1230.] 


32725. Warrant of Commitment Must State What—Expense. 
The judge shall certify in the warrant the place in which said boy or 


girl resided at the time of his or her arrest, also his or her age as near as can ~ 


be ascertained, and command the said officer to take the said boy or girl, and 
deliver him or her without delay to the superintendent of said school, or other 
persons in charge thereof at the place where the same is located and estab- 
lished; and such certificate, for the purpose of this act, shall be conclusive 
evidence of his or her residence or age; accompanying this warrant, the 
judge shall transmit to the superintendent, by the officer executing it, a 
statement of the nature of the complaint, together with such other particulars 
concerning the boy or girl as the judge is able to ascertain: Provided, The 
expense of conveying any boy or girl so committed to said state reform school, 
or returning him or her to his or her parent or guardian after his or her 
release therefrom, shall be at the expense of the state. [L. 791, p. 196, § 5; 1 
II. C., § 1231.] l 


See note to § 2721, as to “this act.” 


$ 2726. Proceedings in Lower Court—How Reviewed. 

The proceedings before any judge or court may be reviewed on writ of 
error by the superior court, and proceedings before any superior court or 
judge thereof may be reviewed by the supreme court, in the manner provided 
by law for reviewing criminal cases in these courts. [L. ‘Yl, p. 197, § 6; 
1 H. C., § 12382.] 


32727. Term of Confinement—Effect of Discharge. 

Fach boy or girl committed to the state reform schoo] shall remain there 
until he or she arrives at the age of cighteen years, unless sooner paroled or 
legally discharged. The discharge of any boy or girl having arrived at the 
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age of eighteen years shall be a complete release from all penalties incurred 
by conviction of the offense for which she or he was committed. [L. ’91, p. 
197,§ 7; 1 H. C., § 1233.] 


CHAPTER XI. 
OF THE STATE PENITENTIARY. 


22733. Penitentiary at Walla Walla, What Constitutes. 

The entire area of lands situated near the city of Walla Walla, donated 
to the territory of Washington for penitentiary purposes by the people of 
Walla Walla, together with all structures, buildings, and inclosures thereon, 
are hereby declared to be, and they shall hereafter be known as the state 
penitentiary. [L. 791, p. 353, § 1; 1 H. C., § 1141.] 

For former ery aon the subject of this 118-124; L. '69, pp. 358-360; L. p. 80-82; 


"Tl, p 
chapter see L. . 9-10; L. °57, pp. 32-33; L. ’75, pp. 77-78; L. °83. pp. 2-83; L. ’86, pp. 
L. '61, pp. 4-6; D n ‘pp. 498-500; L. ’67, pp. 152-155; L. ’88, pp. 168-161 and 164-168. 


@ 2734. General Duties of Board. 


It shall be the duty of the state board of audit and control to determine 
the necessary officers and employees of the penitentiary, other than those 
provided for by law, specifying their duties severally and fixing their salaries, 
to prescribe rules and regulations for the government of the penitentiary, and 
to revise and change the same from time to time as circumstances may re- 
quire, and to board and lodge the officers and employees: Provided, The 
warden may make temporary rules in case of emergency, to remain in force 
until the succeeding meeting of the board. At least two of the board shall 
visit the penitentiary once in each month, and oftener if necessary, at such 
time as they may select. The said board shall audit all claims for supplies, 
service, and expenses of officers, and employees, and all other demands against 
the penitentiary; 

2. To enter, or cause to be entered, on their journal, by the clerk, all official 
acts, which shall be signed by at least two members of the board; 

3. On or before the first day of December of each year, to report to the 
governor the condition of the penitentiary, together with detailed statements 
of receipts and expenditures, and such suggestions concerning the prisoners 
as may appear to be necessary and expedient; 

4. The board shall also adopt rules and regulations, not inconsistent with 
the constitution and laws of the state of Washington, for the government 
of the board, and may change them at their pleasure. [L. 91, p. 354, § 5; 
1H. C., § 1145.] 

See § 2621 et seq., supra. See supra § 2624, inspection and examina- 
See supra § 2627, ‘office of board. tion to be done by commissioner of public 

“State board of audit and control” sub- institutions. 
stituted for ‘‘directors.” 

22785. Warden, Appointment, Bond, and Official Term of. 

The state board of audit and contro] shall appoint a warden for the peni- 
tentiary, who shall take and subscribe an oath or affirmation faithfully to 
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perform the duties of his office, as prescribed by law and by the rules and 
regulations of the board, and to enter into a bond to the state of Washington 
in the sum of twenty-five thousand dollars, with two or more sufficient sure- 
ties, to be approved by the board and the attorney general of the state, con- 
ditioned to the faithful performance of such duties as such officer aforesaid, 
and he shall hold office four years after such appointment, unless sooner 
removed for cause by the board. [L. 91, p. 354, § 6; 1 H. C., § 1146; L. ’95, 
p. 342, § 1.] 


See note to last section. 


8 2736. General Duties of Warden—Residence. 

The warden shall reside at the penitentiary in a house provided and 
furnished at the expense of the state, as may be ordered by the board, and it 
shall be his duty,— 

1. Under the order and direction of the board to prosecute all suits at law 
or in equity that may be necessary to protect the rights of the state in mat- 
ters or property connected with the penitentiary and its management, such 
suits to be prosecuted by the prosecuting attorney of Walla Walla county, in 
the name of the board of audit and control; and that he be allowed ten 
dollars per day for each day actually employed by said board: Provided, 
This amount shall not exceed five hundred dollars per annum; 

2. To supervise the government, discipline, and police of the penitentiary, 
and to enforce all orders and regulations of the board in respect to the peni- 
tentiary. He shall keep a registry of the convicts, in which shall be entered 
the names of each convict, the crime for which he is convicted, the period of 
his sentence, from what county sentenced, by what court sentenced, his nativ- 
ity, to what degree educated, an accurate description of his person, and 
whether he has previously been confined in a prison in this or any other state, 
and if so where, and how he was discharged; 

3. He shall report to the governor before the twenticth of each month the 
names of all prisoners whose terms are about to expire, giving in such report 
the terms of their sentences, the date of imprisonment, the amount of total 
credits to date of such report, and the date when their date [term] would 
expire by limitation of sentence; 

4. To perform such other duties as may be prescribed by the board of 
directors. [L. 791, p. 355, § 7; 1 H. C., § 1147.] 

See note to § 2734. 


3 2737. May Appoint a Clerk—Oath—Bond of. 

The state board shall appoint a clerk for the penitentiary, who shall take 
an oath of office, and enter into a bond to the state, with sureties satisfactory 
to the board, in the sum of five thousand dollars, conditioned that he will 
faithfully discharge the duties required of him. The clerk shall hold his 
office for the period of four years after his appointment, unless sooner re- 
moved for cause by the board. [L. ’91, p. 355, § 8; 1 H. C., § 1148; L. 795, 
p. 342, § 2.] 

See note to § 2734. 
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2 2738. Accounts, How Kent. 


The clerk shall require from the warden, daily, a statement of his cash 
receipts and expenditures, and shall keep the financial accounts of the peni- 
tentiary and books by the double entry system, and in such manner as will 
exhibit clearly all the financial transactions of the penitentiary. The clerk 
shall keep such books by double entry system as will clearly and accurately 
show the transactions of and between the different departments, and by 
proper and systematic accounts show accurately expense of each department, 
and earnings, if any. He shall, by vouchers, requisitions and receipts, pro- 
vide an absolute check upon each department’s transactions. He shall also 
perform such other duties as may from time to time be required of him by 
the board. [L. 791, p. 356, § 9; 1 H. C., § 1149; L. 795, p. 342, § 3.] 


See note to § 2734. 


3 2739. No Intemperate Person Shall be Employed—Removal of. 


No person shall be appointed to any office or be employed in the peniten- 
tiary on behalf of the state, who is in the habit of intemperate use of liquors, 
and a single act of intemperance shall justify his discharge or removal. [L. 
91, p. 356, § 10; 1 H. C., § 1150.] 


2 2740. General Power of Removal for Misconduct, etc. 


Any officer or employee may be removed by the state board at any time 
for misconduct, incompetency, or neglect of duty. [L. 791, p. 356, § 11; 1 H. 
C., § 1151.] 


See note to § NA. 


¢ 2741. Salary of Warden. 
The warden shall receive a salary of:fourteen hundred dollars per an- 

num. [L. 791, p. 356, § 12; 1 H. C., § 1152; L. 797, p. 55, $ 1.] 

? 2742. Salary of Clerk. 


The clerk shall receive a salary of ten hundred dollars per annum. [L. 
91, p. 356, § 13; 1 H. C., § 1153; L. ’97, p. 55, § 2.] 


@ 2743. Contracts for Prison Supplies—Bids, Power of Board as to. 

The state board of audit and control is hereby authorized and required to 
contract for provisions, clothing, medicines, forage, fuel, and all other staple 
supplies needed for the support of the penitentiary for any period of time 
not exceeding one year. Contracts for such supplies as the board may desire 
to contract for shall be given to the lowest bidder at a public letting thereof, 
if the price bid is a fair and reasonable one and not greater than the usual 
market value and prices. Each bid shall be accompanied by such security as 
the board may require, conditioned upon the bidder entering into a contract 
` upon the terms of his bid, on notice of the acceptance thereof, and furnishing 
a penal bond, with good and sufficient sureties, in such sum as the board may 
require, and to their satisfaction, that he will faithfully perform his con- 
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tract. If the proper officer of the penitentiary reject any article as not 
complying with the contract, or if a bidder fail to furnish the articles 
awarded to him when required, the proper officer of the penitentiary may buy 
other articles of the kind rejected or called for, in the open market, and de- 
duct the price thereof, over the contract price, from the amount due to the 
bidder, or charge the sum up against him. Notice of the time, place, and 
conditions of the letting of contracts shall be given for at least four consecu- 
tive weeks in a newspaper published in the city and county of Walla Walla. 
If all the bids made at such letting are deemed unreasonably high, the board 
may, in their discretion, decline to contract, and may again advertise, for 
such time and in such papers as they deem proper, for proposals, and may so 
continue to renew the advertisements until satisfactory contracts are made; 
and in the meantime the board may contract with any one whose offer is 
regarded as just and equitable, or may purchase in the open market. No bid 
shall be accepted nor a contract entered into in pursuance thereof, when such 
bid is higher than any other bid at the letting for the same class or schedule 
of articles, quality considered, and when a contract can be had at such lower 
bid. When two or more bids for the same article or articles are equal in 
amount, the board may select the one which, all things considered, may by 
them be thought best for the interest of the state, or they may divide the con- 
tract between the bidders, as in their judgment may seem proper and right. 
The board shall have power to let a contract in the aggregate, or they may 
segregate the items and enter into a contract with the bidder or bidders who 
may bid lowest on the several articles. The board shall have the power to 
reject the bid of any person who had a prior contract, and who had not, in the 
opinion of the board, faithfully complied therewith. The board shall have 
the power to reject any and all bids. [L. 791, p. 356, § 14; 1 H. C., § 1154.] 
See note to § 2734. l 


3 2744. Receipt and Disbursement of Moneys—Penitentiary Fund— Vouchers. 


All moneys received or collected by the warden by virtue of this act, 
unless otherwise provided, shall be paid by him into the state treasury to the 
credit of a fund to be known as the penitentiary fund, at least as often as once 
per month, excepting so much thereof as may be necessary to pay the ex- 
penses and money allowed discharged prisoners, and the current expenses of 
maintaining and operating the penitentiary, and the expenses of his officers 
and employees. The warden shall require vouchers for all moneys by him 
expended, and safely keep the same on file in his office at the penitentiary. 
For all sums of money required to be paid, other than for the uses above 
named, as well as for said uses, when there is not sutticient money in the 
hands of the warden, drafts shall be drawn on the auditor of state, signed by 
at least two members of the board, and the auditor of state shall draw his 
warrant on the state treasurer, who shall pay the same out of any moneys 
belonging to the penitentiary fund or appropriated for the use or support of 
the penitentiary. The amount of all money retained by the warden, and the 
aggregate amount paid out shall be reported quarterly to the auditor of 
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state, and the proper entries shall be made on the auditor’s books. [L. 791, 
p. 357, § 15; 1 H. C., § 1155.] 


Sections 2733-2758 comprise “this act.” See note to § 2734. 


$ 2745. Warden Has Control of Revenues. 


All'revenues of the penitentiary, unless herein otherwise provided, shall 
be paid to the warden, who alone is authorized to receipt for the same and 
discharge from liability. When any sum of money is paid to the warden he 
shall cause the same to be properly entered on the books by the clerk. [L. 
91, p. 358, § 16; 1 H. C., § 1156.] 


¢ 2746. Reports of Moneys to be Made to State Auditor. 


On payment of any moneys into the state treasury, as provided in this 
act, the warden and state treasurer shall report to the auditor of state the 
amount so paid, and the state treasurer shall give the warden a receipt there- 
for, which receipt shall be filed with the auditor. The warden shall report to 
the auditor of state the amount of money paid into said treasury by him 
during each month, and shall also report to said auditor of state the amount 
received and disbursed by him every three months, and during the period for 
which such report shall be made, which quarterly report shall be signed by 
the warden and at least two members of the board. [L. 791, p. 358, § 17; 1 
H. C., § 1157. ] 


See note to § 2744, as to “this act.” See note to § 2734 supra, 


% 2747. Employment of Convicts—Manufacture and Sale of Articles. 


All convicts may be employed by authority of the board, under charge 
of the warden and such skilled foremen as they may deem necessary in the 
performance of work for the state, or the manufacture of any article or arti- 
cles for the state, or the manufacture of which is sanctioned by law. At 
Walla Walla, at the state penitentiary, no articles shall be manufactured for 
sale, except jute fabrics and brick. The board is hereby authorized to pur- 
chase, from time to time, such tools, machinery, and materials, and to direct 
.the employment of such skilled foremen, as may be necessary to carry out the 
provisions of this section, and to dispose of the articles manufactured and 
not needed by the state, for cash, at private sale, in such manner as provided 
by law. [L. 791, p. 358, § 18; 1 H. C., § 1108.] 


See note to § 2734 supra, 


22748. Rules as to Treatment of Prisoners—Insane Convicts. 


In the treatment of the prisoners the following gencral rules shall be 
observed :— 

1. Fach convict shall be provided with a bed of straw or other suitable 
material, and sufficient covering of blankets, and shall be supplied with gar- 
ments of coarse, substantial material, of distinctive manufacture, and with 
sufficient plain and wholesome food of such variety as may be most conducive 
of good health; 
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2. No punishment shall be inflicted except by the order and under the 
direction of [the] warden; 


3. The warden shall keep a correct account of all money and valuables 
upon the prisoner when delivered at the prison, and shall pay the amount, 
or the proceeds therefor, or return the same, to the convict when discharged, 
or to his legal representative in case of his death; and in the case of the death 
of such convict without being released, if no legal representative shall demand 
such property within five years, the same shall be paid into the penitentiary 
fund; 


4. The rules and regulations prescribing the duties and obligations of the 
prisoners shall be printed and hung up in each cell and shop; 


5. Each convict when he leaves the penitentiary shall be supplied with the 
money taken from him when he entered, and which he has not disposed of, 
together with any sum which may have been earned by him for his own ac- 
count, allowed to him by the state for good conduct or diligent labor, or may 
have been presented to him from any source; and in case the prisoner has not 
funds sufficient for present purposes he shall be furnished with five dollars 
In money, a suit of clothes costing not more than ten dollars, and transporta- 
tion by the cheapest route to the place where sentenced from, which shall be 
void if not used in twenty-four hours, if the prisoner desires to return there, or 
to any other place of the same cost; and he shall be entitled, if he so elect, to 
immunity from having his hair cut or from having been shaved for three 
calendar months immediately prior to his discharge. It shall not be lawful 
for the officers of the penitentiary to furnish or permit to be furnished to any 
one for publication the name of any prisoner about to be discharged. When 
the warden, and such other officers as may be designated by the directors to act 
with him in such cases, shall be of opinion that any convict is insane, they 
shall make proper examination, and if they remain of the opinion that such 
person is insane, the warden shall certify the fact to the superintendent of one 
of the state asylums for the insane, and shall forthwith send such convict to 
said asylum for care and treatment. If at the expiration of the term of sen- 
tence the insane convict is still in the insane asylum, he shall be allowed to 


remz.n there until discharged cured. It shall be the duty of the warden also. 


to send to the board a copy of such certificate, and thereafter a statement as to 
his subsequent acts, regarding the said insane convict. And it shall be the 
duty of the superintendent of the insane asylum to receive such convict, and’ 
keep him until cured. It shall be his duty, upon receipt of such insane 
convict, to notify the board of the fact, giving name, date, and where from, 
and from whose hands received. When in the opinion of the superintendent 
such insane convict is cured of insanity, it shall be his duty to immediately 
notify the board thereof; and it shall be his duty also to notify the warden of 
the prison from whence he was received, who shall immediately send for, 
take, and receive the said convict back into the penitentiary, the time passed 
at the asylum counting as a part of such convict’s sentence. Before discharg- 
ing any convict who may be insane at the time of the expiration of his sen- 
tence, the warden shall first give notice in writing to a judge of a superior 
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court of the county in which the penitentiary is located, of the fact of such 
insanity, whereupon said court shall forthwith make an order, and deliver the 
same to the sheriff of said county, commanding him to remove such insane 
convict and take him before said court. Upon receipt of such order it shall 
be the duty of said sheriff to whom it is directed to execute and return the 
same forthwith to the court by whom it was issued, and thereupon the said 
court shall cause proper examination to be made by medical experts, and if it 
shall satisfactorily appear that such convict is insane, said court shall order 
him to be confined in one of the insane asylums. The sheriff shall receive the 
same compensation as for transferring a prisoner to the penitentiary, and to be 
paid in the same manner. If any judge, after having been notified by the 
warden, shall neglect to cause such order to be made as herein provided, or any 
such sheriff shall neglect to remove any such insane convict as required by thie 
provisions of this section, it shall be the duty of the warden to cause such 
insane convict to be removed before a superior court of a county in which the 
penitentiary is located, in charge of an officer of the penitentiary, or other 
suitable person, for the purpose of examination; and the cost of such removal 
shall be paid out of the state treasury, in the same manner as when removed 
by the sheriff as herein provided. [L. 791, p. 359, § 19; 1 H. C., § 1159.] 


A 
See note to § 2734 supra. 


¢ 2749. Working Convicts—Commutation of Time, etc. 

The board of audit and control shall require of every able-bodied convict 
confined in the penitentiary as many hours of faithful labor in each and every 
day during his term of imprisonment as shall be prescribed by the rules and 
regulations of the penitentiary. Every convict who shall have no refraction of 
the rules and regulations of the penitentiary or laws of the state recorded 
against him, and who performs in a faithful, orderly and peaceable manner 
the duties assigned him, shall be allowed from his term, instead and in lieu 
of the credits heretofore allowed by law, a deduction of two months in each of 
the first two years, four months in each of the next two years, and five months 
in each of the remaining years of his term, and pro rata for any part of the 
year where the sentence is for more or less than a year. Each convict shall be 
entitled to these deductions unless the board of directors shall find that for 
misconduct or other cause he should not receive them. But if any convict 
shall commit any assault upon his keeper or any foreman, officer, convict or 
person, or otherwise endanger life, or shall be guilty of any flagrant disregard 
of the rules of the penitentiary, or commit any misdemeanor, or in any manner 
violate any of the rules and regulations of the penitentiary, he shall forfeit all 
deductions of time earned by him for good conduct before the commission of 
such offense, or that, under this section, he may earn in the future, or shall 
forfeit such part of such deductions as to the board of directors may seem 
just; such forfeiture, however, shall be made only by the board after due 
proof of the offense and notice to the offender, nor shall any forfeiture be 
imposed when a party has violated any rule or rules without violence or evil 
intent, of which the board shall be sole judges. The board shall have power 
to restore credits forfeited, for such reasons as to them may seem proper.” 
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[Cf. L. 88, p. 55, § 1; L. ’91, p. 361,.§ 20; 1 H. C., § 1160; L. ’9%, p. 201, 
§ 1.] 


See note to § NA supra. 


3 2749a. Warden’s Report to Governor. 

The warden of the penitentiary shall report to the governor at least once 
in three months the names of convicts who by their faithful performance of 
duty, good and meritorious conduct, he believes entitled to executive clem- 
ency, stating the time of conviction, for what crime convicted, length of sen- 
tence, and reasons for favorable consideration; which report shall be kept on 
file in the governor’s office for reference. [L. 97, p. 202, § 2.] 


This section does not appear to be covered in the title of the act. 


2 2750. Contract for Supply of Water—Power to Erect Buildings. 

The board of audit and contro] shall have power to contract for the 
supply of water for said penitentiary, upon such terms as said board shall deem 
to be for the best interests of the state, or furnish water themselves, at their 
option. The board shall have full power to erect any building or structure 
deemed necessary by them, or to alter or improve the same, and to pay for the 
same from the fund appropriated for the use or support of the penitentifry, 
or from the earnings thereof, without advertising or contracting therefor: 
Provided, That no buildings or structure the cost of which will exceed three 
thousand dollars shall be erected or constructed without first obtaining the 
consent of the governor, secretary, and treasurer of the state, or a majority 
thereof: Provided, That such expenditure shall in no instance exceed ten 
thousand dollars without a special appropriation therefor by the state legis- 
lature. [L. 91, p. 362, § 21; 1 H. C., § 1161.] 


See note to § 2734. 


@ 2751. Compensation of Officers and Employees—Restrictions—Penalty. 

No officer or employee shall receive, directly or indirectly, any compensa- 
tion for his services other than that prescribed by the board; nor shall he 
receive any compensation whatever, directly or indirectly, for any act or ser- 
vice which he may do or perform for or on behalf of any contractor or agent 
or employee of a contractor. For any violations of the provisions of this sec- 
tion the officer, agent, or employee of the state shall be discharged from his 
office or service; and every contractor, or employee or agent of a contractor, 
engaged therein shall be expelled from the penitentiary grounds, and not 
again permitted within the same as a contractor, agent, or employee. [L. ’91, 
p. 362, § 22; 1 H. C., § 1162.] 

See note to § 2734. 


3 2752. Dealings With Prisoners Prohibited—Penalty. 

No officer or employee of the state, or contractor or employee of a con- 
tractor, shall, without permission of the board of audit and control, make 
any gift or present to a convict, or receive any from a convict, or have any 
barter or dealing with a prisoner. For every violation of the provisions of 
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this section the party engaged therein shall incur the same penalty as pre- 
scribed in the last preceding section. [L. 91, p. 362, § 23; 1 H. C., § 1163.] 
See note to § 2734. 


¢ 2753. Officers and Employees Not to be Interested in Contracts. 
No officer or employee of the penitentiary shall be interested, directly or 
indirectly, in any contract or purchase made or authorized to be made by any 


one for or on behalf of the penitentiary. [L. ’91, p. 363, § 24; 1 H. C., § 
1164.] | 


g 2754. Board’s Annual Report to be Printed. 


There shall be printed annually, for the use of the penitentiary, five hun- 
dred copies of the annual report of the board of audit and control, and the 
clerk shall annually transmit to each of the state prisons of the United States 
one copy of such report. [L. 791, p. 363, § 25; 1 H. C., § 1165.] 

See note to § 2734. 


¢ 2755. Bonds of Officers to be Deposited With Secretary of State. 
All the bonds of officers and employees under this act shall be deposited 
with the secretary of state. [L. 91, p. 363, § 26; 1 H. C., § 1166.] 


See note to § 2744, as to “this act.” 


42756. Rewards—Power of Board to Offer. 


The board shall have power to offer rewards not exceeding two hundred 
dollars, in the one case for the return of escaped convicts, and to pay the 
expenses of the apprehension, safe-kecping, and return of all escaped convicts 
- by the officers of the penitentiary. They shall certify the amount of reward 
allowed and expenses incurred by the state auditor, who shall draw his war- 
rant for the amount found due on the state treasurer, who shall pay the same 
out of the penitentiary fund. [L. ’91, p. 363, § 27; 1 H. C., § 1167.] 

See note to § 2734. 


¢ 2757. Penalty for Assisting Prisoner to Escape, ete. 


Any person who shall unlawfully take or carry, or cause to be taken or 
carried, to the penitentiary, for the use of any person confined therein, any 
weapon or any mechanical tool or device which can be used to attempt an 
escape, or any rope or cord, or any opium, morphine, or other drug, or who 
shall hold unlawful conversation with any prisoner, or who shall aid any pris- 
oner in any way to escape, or who shall harbor and conceal any escaped pris- 
oner, shall be guilty of misdemeanor, and on conviction thereof shall be 
punished by imprisonment in the penitentiary not more than one year nor less 
than three months, or by fine not exceeding five hundred dollars nor less than 
twenty dollars, or by both fine and imprisonment. [L. 791, p. 363, § 28; 1 
H. C., § 1168. ] 


3 2758. Fire, and Destruction of Buildings—Reconstruction. 
If any of the shops or buildings in which convicts are employed are 
destroyed in any way, or injured by fire or otherwise, they may be rebuilt or 
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repaired immediately, under the direction of the board of audit and control, 
by and with the advice and consent of the governor, attorney general, and 
secretary of state, and the expenses thereof paid out of any funds in the state 
treasury not otherwise appropriated by law, not to exceed twenty-five thousand 
dollars. [L. 91, p. 363, § 29; 1 H. C., § 1169.] 


See note to § 2734. 


32759. Labor Employed in Manufacture of Jute Fabrics and Brick. 

In the manufacture of jute fabrics and brick the board of audit and 
contro] shall employ such skilled labor as is found necessary and as many 
convicts as possible. [L. ’91 p. 202, § 1; 1 H.C., § 1170.] 


% 2760. Revolving Fund for Purchase of Jute, etc. 

The sum of fifty thousand dollars is hereby appropriated out of any 
money in the state treasury not otherwise appropriated to provide a permanent 
revolving fund for the purchase and delivery at the state penitentiary of jute,. 
clay and other materials for the manufacture of jute and other fabrics and 
brick. [L. 791, p. 202, § 4; 1 H. C., § 1173; L. ’93, p. 212, § 1.] 

See Appropriations, L. ’97, p. 199. 


22761. Payment from Fund, How Made. 


Payments from the revolving fund shall be made by the state treasurer 


upon warrants drawn by the state auditor upon the certified accounts cf the 
directors of the state penitentiary audited by him. [L. ’91, p. 203, § 5; 1 H. 
C., § 1174; L. 793, p. 212, § 2.] 


2 2762. Use of Fund. 


All money taken from the revolving fund shall be used exclusively in the- 


purchase of and the payment of freights on jute, clay and other material and 
fuel delivered at the state penitentiary to be used in the manufacture of jute 
and other fabrics and brick thereat. [L. ’93, p. 212, § 3.] 


@ 2763. Manner of Estimating Cost of Articles Manufactured. 

In ascertaining the cost of the jute and other fabrics and brick manufac- 
tured at the state penitentiary, the directors shall include the cost of materials 
and fuel at the state penitentiary, the cost of the skilled labor employed, and 
such other expenses as are incident to their manufacture; and none of the 
jute and other fabrics and brick manufactured at the state penitentiary shall 
be sold for less than actual cost of production, based upon the items enum- 
erated in this section, without special authority from the legislature. [Cf. L. 
791, p. 202, § 2; 1. C., $1171; L. 793, p. 212, § 4.] 


2 2764. Jute and Other Fabrics—To Whom May be Sold—Payments. 

The jute and other fabrics and brick manufactured at the state peniten- 
tiary shall be sold to actual consumers who are residents of the state of Wash- 
ington, for cash on delivery, in the order, as near as may be, of the making of 
written applications therefor, on blanks to be provided by the board and filed 
with the clerk, and it shall be a misdeiganor, punishable by a fine of one 
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thousand dollars and a removal from office, for the officers of the state peniten- 
tiary who knowingly permit the disposal of jute fabrics to other than actual 
consumers. All payments for jute and other fabrics and brick shall be made 
to the warden of the state penitentiary, who is alone authorized to receipt 
therefor, and who shall keep a correct account of all sales, showing to whom 
sold, when sold, the quantity of each article sold and the amount paid; and 
the warden shall submit a transcript of said account of sales to the legislature, 
through the board, at each session thereof, and shall report the amount of such 
sales monthly to the state auditor. [L. 793, p. 212, § 5; L. 795, p. 343, § 1.] 


See note to § 2734. 


@ 2765. Payment of Monthly Receipts Into Revolving Fund. 


On or before the fifth day of each month the warden of the state peniten- 
tiary shall pay into the state treasury, to be placed in the revolving fund, the 
moneys received by him during the preceding month from the sales of jute 
and other fabrics and brick, and he shall at the same time report to the state 
auditor the amounts and their sources so paid in. [L. ’91, p. 203, § 6; 1 H. 
C., $1175; L. 793, p. 213, § 6.] 


2 2766. Use of Revolving Fund. 


None of the money received from the sale of jute and other fabrics and 
brick, and turned into the revolving fund, shall be used for any other purpose 
than the purchase of materials and fuel, and the payments of freights a 
until after said revolving fund shall contain fifty thousand dollars. [Cf L 
91, p. 202, $ 4; 1 H. C., § 1173; L. ’93, p. 213, § 7.] 


CHAPTER XII. 
OF CONVEYING CONVICTS TO THE PENITENTIARY. 


2 2767. Who to Convey Convicts. 


All persons convicted and sentenced to imprisonment in the state peni- 
tentiary under the laws of this state shall be conveyed to the state penitentiary 
by the sheriff or his deputy, of the county in which such person or persons 
were convicted, or by some person appointed by the sheriff as his deputy or 
guard for that purpose. [L. 88, p. 54, § 2; 1 H. C., § 1176. ] 


2 2768. Guards, Appointment of by Sheriff, and Compensation of. 


The sheriff or his deputy may, by authorization of the court, appoint not 
to exceed one guard for each prisoner so conveyed, which guard or guards shall 
assist in conveying said prisoners to the penitentiary, and the compensation 
for the services of said guards shall be three dollars per day and actual travel- 
ing expenses en route from and returning to the county seat of the county 
from which the prisoner is conveyed, by the nearest traveled route, while 
engaged in said service. [L. ’88, p. 54, § 3; 1 H. C., § 1177] 
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3 2769. Transportation of Prisoners—Costs. 

The costs of transporting prisoners convicted and sentenced to imprison- 
ment in the state penitentiary by the laws of this state shall be paid for by 
the state as hereinafter provided. [L.’88, p. 54,§ 1; 1H. C., $1178. ] 


% 2770. Expenses for Conveying Convicts—How Paid. 

The sheriff or his deputy, of the county from which the prisoner is con- 
veyed shall receive the sum of five dollars per day and his actual traveling 
expenses for the time necessarily employed in conveying prisoners to the 
penitentiary, computing the time by the nearest traveled route, from the 
county seat of his county to the penitentiary and return. In addition to his 
own personal expenses, the sheriff or his deputy shall be allowed his actual 
disbursements necessarily paid out by him for the board and traveling ex- 
penses of the prisoner so conveyed, and all the expenses and per diem of the 
guard as provided in section 2768, which last-named sum shall be paid by the 
sheriff to the guard in the first instance, and the sheriff or his deputy shall 
make out an itemized account of his own and the expenses of the prisoner 
and guard, if there be one, and verify the same by his oath. The account so 
made out shall be filed with and audited by the state auditor, and the same, 
or so much thereof as shall be deemed just and lawful, paid by the state. [L. 
°88, p. 55, § 45 1 H. C., § 1179.] 

See § 2685 supra. 
Under existing system sheriff not entitled to per diem. 
¢ 2771. Prerequisites to Drawing of Warrant for Guards. 

The state auditor shall examine the sworn statement of the sheriff or his 
deputy, and also the certificate of superintendent of the state penitentiary, 
and if he find the same correct he shall audit the bills and accounts presented 
or any part thereof, and issue a warrant on the state treasurer, who shall pay 
the same out of any moneys in the treasury not otherwise appropriated. [L. 
788, p. 55, § 5; 1 H. C., § 1180. ] 


CHAPTER XIII. 
OF GENERAL PROVISIONS RELATING TU PENITENTIARY. 


22772. Term of Confinement Commences, When. 

When a person is sentenced to imprisonment in the penitentiary, his term 
of confinement therein commences from the day of his delivery at such prison 
to the proper officer thereof, and no time during which such person is volun- 
tarily absent from such penitentiary can be estimated or counted a part of the 
term for which such person was sentenced. [L. ’88, p. 57, § 6; 1 H. C., § 
1181.] 


Appeal from judgment of sentence stays execution: See Title 36 infra, appeals. 


22773. Record of Credits of Prisoner Sentenced for Life. 
A record of the credits for good behavior shall be kept in the case of any 


706 


Cuap. XIII.{ OF GENERAL PROVISIONS. [2774-2779 


convict undergoing a sentence in the penitentiary for life, as though said 
convict were undergoing a sentence for a term of years, such record to be certi- 
fied by the superintendent to the governor, in the case of an application for 
pardon by said convict. [L. 88, p. 56, § 3; 1H.C., § 1182.] 


@ 2774. Governor May Purchase Literature for Use of Convicts. 

The governor of said state [shall] be and he is hereby authorized to 
purchase newspapers, magazines, or books for the use of the convicts in the 
state penitentiary to the amount of fifty dollars annually; and he is hereby 
authorized to purchase a number of volumes of the Seaside and Franklin 
Square Library, to the amount of twenty-five dollars. [Cd. 781, p. 3295; 1 
H. C., § 1183. ] 


Part of this section is manifestly temporary. 


$ 2775. Religious Services. 

The governor is hereby further authorized to contract with any suitable 
or proper person or persons to visit the said penitentiary as often as twice a 
month to hold religious services and give such Christian and moral advice and 
counsel as shall be suitable to their condition and necessities. The amount to 
be paid for such services to be not more than one hundred dollars annually. 
The state auditor is hereby authorized to draw warrants on the state treasury 
for the amounts specified in this and the last section, which shall be paid out 
of any money not otherwise appropriated. [Cd. 81, § 3296. ] 

See Const., Art. I., § 11, no public money to be appropriated for religious worship. B 


¢ 2776. No Distinction as to Denominations. 

Nothing in the last section contained shall be so construed as to exclude 
ministers of any denomination from giving gratuitous religious or moral in- 
struction to the prisoners. [Cd. ’81, § 3297. ] 


2777. Governor to Visit Penitentiary—Expenses, How Paid. 

The governor of the state shall visit the penitentiary at least once a year, 
and as much oftener as he shall deem necessary, and shall be allowed all actual 
and necessary traveling expenses incurred by reason of his said visits, and he 
shall certify the same to the state auditor. [L. ’88, p. 168, § 1; 1 H. C., § 
1184. | 


3 2778. Conviction of Felony to be Certified to State Auditor. 

In all convictions for felony punishable by imprisonment in the state 
penitentiary, the clerk of the superior court in which such conviction shall 
have occurred shall forthwith, after sentence, certify the fact of such convic- 
tion to the state auditor, giving date of such sentence, the name and age (if 
known) of the party, the nature of the crime for which convicted, and the 
duration of the sentence imposed by the court. [L. 83, p. 71, $1; 1 H. C., § 
1185.] 


2 2779. Information as to Prisoners—Superintendent to Report, etc. 
It shall be the duty of the superintendent or keeper of the state peniten- 
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tiary, immediately upon the expiration of the time for which any prisoner 
confined in the state prison is convicted, or upon the death, pardon, release, or 
escape of any such prisoner, to give official notice thereof to the state auditor. 
It shall be the duty of said superintendent or keeper of the prison, on or before 
the first day of January, eighteen hundred and eighty-four, to make out a 
detailed report to the state auditor, to be filed in his office, showing,— 

1. The names of all prisoners committed to the penitentiary from and after 
the first day of June, eighteen hundred and seventy-eight; 

2. The county from which committed; 

3. The nature of the crime for which convicted; 

4. The duration of the sentence, also the names and number of all those 
who have died, who have been discharged, or who have escaped from said 
penitentiary since the first day of June, eighteen hundred and seventy-eight. 
[L. ’83, p. 71, § 2; 1 H. C., § 1186.] 


See supra § 2736, general duties of warden. 


? 2780. Penalty for Neglect or Refusal to Give Such Information. 


Should the superintendent or keeper of the state penitentiary neglect or 
refuse.to give notice to the state auditor, as provided in the last preceding 
section of this chapter, he shall, upon conviction thereof, be deemed guilty 
of a misdemeanor, and shall be subject to a fine in any sum not exceeding five 
hundred dollars, in any court of competent jurisdiction, and shall stand com- 
mitted until said fine is paid. [L. 83, p. 72, § 3; 1H. C., $ 1187.] 


2 2781. Record to be Kept by State Auditor, and to Embody What Facts. 


It shall be the duty of the state auditor to keep a public record of all 
convictions of parties sentenced to the state penitentiary, such record to em- 
body the full data of facts reported to him under sections 2778 and 2779. [L. 
"83, p. 72, § 4; 1 H. C., § 1188.] 


CHAPTER XIV. 
OF COUNTY JAILS. 


? 2783. Jailer May Have Assistance, When—Compensation. 


Whenever the board of county commissioners of any county of the state 
of Washington deem it necessary for the sheriff of any county to employ assist- 
ance for the safe-keeping of any person or persons in custody of said sheriff on 
criminal charge or otherwise it shall be lawful for said commissioners to 
authorize said sheriff to employ one or more jailers for such purpose, and said 
county shall pay said jailer quarterly out of any funds in the county not other- 
wise appropriated: Provided, Such compensation shall in no case exceed fifty 
dollars per month, and shall be fixed by said board of county commissioners. 
(Cf. Cd. 781, § 2077; L. 783, p. 45, subd. 6; 1 H. C., § 1189.] 


See supra § 510, sheriff may appoint deputies. 
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¢ 
? 2784. Temporary Confinement—Price of Board. 


All prisoners whom it may be necessary to convey to the place where the 
superior court is held, or to any place for an examination before the judge, 
if conveyed beyond the bounds of the county in which they are confined, 
shall be conveyed to and from their place of confinement by the sheriff of the 
county in which they are confined, or the sheriff of the county to which such 
prisoner belongs, at the expense, in the first instance, of the county to which 
such prisoner belongs; and such sheriff shall have a right to the custody of the 
prisoner within the limits of any county in this state through which he may 
pass; and for the temporary confinement of his prisoner may use the county 
[jail of any county free of charge, except for board, which shall not exceed 
thirty cents a meal]. [Cd. ’81, § 1165; 1 H. C., § 1190.] 


For board of prisoners, see next section. 


@ 2785. Board of Prisoners, Price of. 


It shall be unlawful for the board of county commissioners of any county 
in this state to allow more than sixty cents per day for the boarding of each 
prisoner confined in the county jail of their respective counties. [L. ’93, p. 
26, $ 1.] 


¢ 2786. City Prisoners Sentenced by Justice of Peace to Work, When. 

When a person has been sentenced by any justice of the peace in a city in 
this state to a term of imprisonment in the city jail, whether in default of pay- 
ment of a fine or otherwise, such person may be compelled on each day of such 
term, except Sundays, to perform eight hours’ labor upon the streets, public 
buildings, and grounds of such city and to wear an ordinary ball and chain 
while performing such labor. [Cd. 781, § 2075; 1 H. C., § 1192.] 


22787. County Prisoners May be Compelled to Work, When and How. 

When a person has been sentenced, by a justice of the peace, or a judge 
of the superior court, to a term of imprisonment in the county jail, whether 
in default of payment of a fine or costs, or otherwise, such person may be 
compelled to work eight hours each day of such term in and about the county 
buildings, public roads, streets, and grounds: Provided, This section and the 
last preceding one of this chapter shall not apply to persons committed in 
default of bail. [Cf. L. 58, p. 10; Cd. 81, § 2076; 1 H. C., § 1193. ] 


See supra § 348, county commissioners may order convicts to work. 


8 2788. Superior Judges to Prescribe Rules for Keeping Jails. 
The judges of the superior courts of the several counties of this state 

shall, from time to time, as they may deem necessary, prescribe in writing, 
rules for the regulation and government of the jails in the several counties, 
upon the following subjects:— 

1. The cleanliness of the prisoners; 

2. The classification of prisoners in regard to sex; 

3. Beds and clothing for persons sentenced for felonies; : 

4. Warming, lighting, and ventilation of the prison; 
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. The employment of medical and surgical aid, when necessary; 

. Employment, temperance, and instruction of the prisoners; 

. The supplying of each prisoner with a Bible; 

. The intercourse between prisoners and their counsel and other persons; 

9. The punishment of prisoners for violation of the rules of the prison; 

10. Such other regulations as said judges may deem necessary to promote 
the welfare of said prisoners: Provided, That such rules shall not be contrary 
to or in any way impair laws now existing in this state. [L. 777, p..302, § 1; 1 
H. C., § 1194. | 


For validity of this statute see Cd. ‘81, §$ 1295, 3320. 


CO 2 Oo Cr 


2 2789. Rules to be Printed and Furnished to Officers. 

The said judges shall, as soon as necessary, cause a copy of said rules to 
be delivered to the county commissioners in the several counties, and it shall 
be the duty of said commissioners forthwith to cause the same to be printed, 
and to furnish the sheriff of their county with a copy of said rules for each and 
every room or cell of said jail, and also to forward a copy of said rules to the 
secretary of state, who shall file away and preserve the same. [L. ’77, p. 302, 
§ 2; 1 H. C., § 1195.] 


2 2790. Sheriff to Keep Rules Posted in Conspicuous Place. 
The sheriff shall, on the receipt of said rules, cause a copy thereof to he 


posted up and continued in some conspicuous place in each and every room or 
cell of said jail. [L.’%7, p. 303, § 3; 1 H. C., § 1196.] 


¢ 2791. Rules—Judges May Revise and Amend—Distribution of. 
The judges aforesaid may, from time to time, as they may deem necessary, 
revise, alter, or amend said rules, and such revised rules shall be printed and 


disposed of by said commissioners and sheriff, in the same manner as is di- 
rected by sections 2788, 2789. [L.’7%7, p. 303, § 4; 1 H. C., § 1197. ] 


@ 2792. Sheriff to Have Charge of Jail and to Conform to Rules. 


The sheriff, or in case of his death, removal, or disability, the person 
appointed by law to supply his place, shall have charge of the county jail of 
his proper county and of all persons by law confined therein, and such sheriff 
or other officer is hereby required to conform in all respects to the rules and 
directions of said judge above specified, or which may from time to time by 
such judge be made and communicated to him by said commissioners. [L. 
"77, p. 303, § 5; 1 H. C., § 1198.] 


g 2793. Jail Register—Must Contain What Entries. 

The sheriff or other officer performing the duties of sheriff of each county 
in this state shall, as soon as necessary after the passage of this chapter, pro- 
cure at the expense of the proper county a suitable book to be called the jail 
register, in which the said sheriff, by himself or his jailer, shall enter,— 

1. The name of each prisoner, with the date and cause of his or her com- 
mitment, together with a list and value of property taken from said prisoner, 
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or delivered to the sheriff or other officer at the time of the commitment of 
said prisoner; 

2. The date or manner of his or her discharge; 

3. What sickness, if any, has prevailed in the jail during the year, and if 
known, what was the cause of such disease; 

4. Whether any or what labor has been performed by the prisoners, and the 
value thereof; 

5. The practice observed during the year of whitewashing and cleaning the 
occupied cells or apartments, and the times and seasons of so doing; 

6. The habits of the prisoners as to personal cleanliness, diet, and order; 

7. The means furnished prisoners of literary, moral and religious instruc- 
tion; 

8. All other matters required by said rules or in the discretion of such 
sheriff deemed proper; that the said sheriff, or other officer performing the 
duties of sheriff, shall carefully keep and preserve the said jail register in the 
office of the jailer of his proper county, and at the expiration of said office 
shall deliver the same to his successor in office. [L. 777, p. 303, § 6; 1 H. C., 
§ 1199.] 


@ 2794. Sheriff Must Make Report—Copies of. 


The sheriff or other officer performing the duties of the sheriff shall, on 
or before the first day of October in each year, make out in writing from said 
jail register a jail report, one copy of which said report he shall forthwith file 
in the office of the clerk of the superior court of the proper county, one copy 
with the county auditor of his county for the use of the commissioners thereof, 
and one copy of said report he shall transmit to the secretary of state, and it 
shall be the duty of said secretary to communicate the report of the several 
sheriffs of this state to the legislature on or before the tenth day of its session. 
[L. ’77, p. 303, § 7; 1 H. C., § 1200.] 


2 2795. Duty of Court to Inform Grand Jury of Rules, Plans, etc. 


It shall be the duty of the superior court to give this chapter in charge 
of the grand jury once each session of said court (if a grand jury is in attend- 
ance), and lay before them any and all rules, plans, or regulations established 
by the superior judge relating to county jails and prison discipline which shall 
then be in force. [L. ’77, p. 304, § 8; 1 H. C., § 1201.] 


22796. Visiting and Management of. 

The grand jury of each county shall visit the jail of the county where 
the court is held, examine its state and condition; examine and inquire into 
the discipline and treatment of prisoners, their habits, diet, and accommoda- 
tion; and it shall be their duty to report to said court, in writing, whether the 
rules of the said judges have been faithfully kept and observed, or whether 
any of the provisions of this act have been violated. It shall also be the duty 
of the prosecuting attorney of each county, once in each year, to visit the jails 
not accessible to the grand jury, and he shall make a report to the superior 
court to the same effect as required of the grand jury. It shall be the duty of 
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the county commissioners of each county of this state to visit the jail of their 
county once during each of their regular meetings of each year. [L. ’77, p. 
304, $ 9; 1 H. C., § 1202.] 


@ 2797. Sheriff to Visit Jail in Person—Whitewashing. 

The sheriff shall visit the jail in person and examine into the condition 
of each prisoner at least once each month, and it is hereby made his duty to 
cause all the cells and rooms used for the confinement of prisoners to be thor- 
oughly whitewashed at least three times in each year. [L. °?7, p. 304, § 10; 
1 H. C., § 1203. ] 


? 2798. Prisoner May be Ordered Into Solitary Confinement, When. 

Whenever any person committed to prison for any cause whatever shall 
be unruly, or shall disobey any of the regulations established for the manage- 
ment of prisons, the sheriff or keeper may order such prisoner in solitary con- 
finement, and fed on bread and water only, unless other food shall be neces- 
sary for the preservation of his health, and no intercourse shall be allowed 
with such prisoner during such confinement, except for conveyance of food 
and other necessary purposes, but such period of confinement shall not exceed 
twenty days for each offense. [L. ’77, p. 304, § 11; 1 H. C., § 1204.] 


@ 2799. Keeper of Jail May Have Prisoner’s Hair Cropped. 

The keeper of any prison may, upon the commitment after judgment of 
a person convicted of a felony punishable by imprisonment, cause the hair on 
the head of said prisoner to be closely crop[p]ed and so kept during his term 
of imprisonment. [L. 777, p. 304, § 12; 1 H. C., $ 1205.] 


¢ 2800. Jailer Must be an Appointed Deputy—Oath of Office. 

The jailer or keeper of the jail, unless the sheriff elect to act as jailer in 
person, shall be a deputy appointed by the sheriff, and such jailer shall take 
the necessary oath before entering upon the duties of his oflice; the sheriff 
shall in all cases be liable for the negligence and misconduct of the jailer as 
of other deputies. [L. 777, p. 305, § 13; 1 H. C., § 1206. ] 


See supra § 2783. 
That portion of this section regarding pay of jailer is omitted as repealed. 
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TITLE XVII. 
OF POLICE AND SANITARY REGULATIONS. 


CHAPTER I. OF THE REGULATION OF INSURANCE COMPANIES . 2805 
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XI. Or MunicipaL Boarps oF HEALTH AND QUARANTINE 2972 


XII. Or REGULATING THE PRACTICE OF MEDICINE . . 8012 
XIII. Or REGULATING THE PRACTICE OF DENTISTRY. i 3021 
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CHAPTER I. 
OF THE REGULATION OF INSURANCE COMPANIES. 


2 2805. Insurance Commissioner—Supplies. 

The secretary of this state shall be ex officio insurance commissioner of 
this state, and shall receive for his services the compensation hereinafter pro- 
vided for. All necessary forms, circulars and blanks, together with such 
pamphlet copies of the insurance laws as may be required for distribution 
to any person at any time by the provisions of this chapter, shall be furnished 
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at the expense of the state. [L. ’90, p. 240, § 1; 1 H. C., § 2713; L. 795, p. 
151, §1.] 


¢ 2806. Duties of Commissioner. 


It shall be the duty of the commissioner to see that all laws of this state 
“respecting insurance companies, corporations and associations are faithfully 
executed. He shall have power to examine all books and accounts of any 
existing company, or companies, corporations and associations organized un- 
der the laws of this state; to examine their officers and employees under oath; 
to issue subpoenas for witness[ es] to attend and testify before him on business 
touching the affairs of said companies, corporations and associations, and 
furnish and produce for examination and ‘investigation, books, papers and 
documents in relation thereto. Said subpoenas must be served in the same 
manner as if issued from a superior court, and any person who shall fail, 
neglect or refuse to obey any such subpoena shall be deemed guilty of a mis- 
demeanor, and upon conviction thereof shall be punished by a fine of not less 
than one hundred dollars nor more than five hundred dollars, or by imprison- 
ment in the county jail not less than thirty days nor more than six months, or 
by both such fine and imprisonment, in the discretion of the court. [Cf. L 
90, p. 241, § 2; 1 H. C., § 2714; L. 795, p. 151, § 2.] 


g 2807. Original Filings Made, When. 

The commissioner must cause every company, corporation, association or 
individual before engaging in the business of insurance in this state to file in 
his office as follows:— 

First: If incorporated under the laws of this state, a copy of the articles 
of incorporation and charter of the company, corporations or association, to- 
gether with any amendments or alterations made therein; 

Second: If incorporated under the laws of any other state or country, a 
copy of its articles of incorporation and charter, duly certified by the officer 
having the custody of such articles that such company, corporation or associa- 
tion is organized under the laws of such state or country and that it 1s author- 
ized to do business therein; a certificate showing the amount of capital stock 
and assets required by this chapter; 

Third: If not incorporated, a certificate setting forth the nature and char- 
acter of the business, the location of the principal office, the names of persons 
composing the association, the amount of capital stock therein employed and 
the names of the officers of the association; and if such association be formed 
out of the United States the certificate must contain the name of the chief 
executive officer or manager in the United States, together with the trustees 
appointed by the association to manage its affairs in the United States, and 
the certificate may be made by such manager. [Cf. L. ’90, p. 241, § 3; 1 H. 
C., § 2715; L. 795, p. 151, § 3.] 


¢ 2808. Certificate of Authority to Issue, When. 


The commissioner shal] issue to any insurance company, corporation or 
association his certificate of authority to transact business in this state under 
the following conditions:— 
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First: If a company, corporation or association organized under the laws 
of this state, when he is satisfied that the provisions of this chapter in relation 
to such company, corporation or association has been complied with; 

Second: -If a company, corporation or association organized in any of the 
United States or territories, when he is satisfied that the company, corporation 
or association has net assets or paid up and unimpaired capital of one hundred 
thousand dollars; 

Third: If a foreign company, corporation or association, when he shall be 
satisfied that the company, corporation or association has made a deposit with 
the treasurer of this state, or with the proper officers of some other state, of 
not less than two hundred thousand dollars, in the bonds of the United 
States, the bonds of this state or the bonds of the state of New York or 
Massachusetts, in trust for the benefit of its policy holders in the United 
- States, and that the said two hundred thousand dollars is unimpaired and free 
from all liabilities under the provisions of this chapter. [I. 790, p. 242, § 4; 
1 H. C., § 2716; L. 95, p. 152, § 4.] 


@ 2809. Unlawful to Act Without Certificate. 


It shall be unlawful for any company, corporation or association to 
transact the business of insurance in this state, unless the company, corpora- 
tion or association shall have complied with all of the provisions of this chap- 
ter, and shall have obtained the certificate of authority from the commissioner 
as provided. [L. 790, p. 242, § 5; 1 H. C., § 2717; L. 95, p. 153, § 5.] 


22810. Penalty. 


If any insurance company, corporation or association, its agents or attor- 
ney, shall solicit insurance or shall issue a policy without having complied 
with the laws of this state, the company, corporation or association, or its 
agent or attorney so issuing the policy or accepting the application for the 
same, shall be guilty of a misdemeanor, and be subject to a fine of not less 
than one hundred dollars, or more than five hundred dollars, and imprison- 
ment for a term not exceeding six months, in the discretion of the court. [L. 
90, p. 242, $ 6; 1 H. C., $ 2716; L. 95, p. 153, $ 6.] 


@ 2811. Commissioner to Examine Non-Resident Companies, When. ° ‘ 


The commissioner shall have the same supervision, and is authorized to 
make the same examination of the business and affairs of every insurance 
company, corporation or association foreign to this state and doing business 
herein, as of domestic organizations doing the same kind of business, and of 
its assets, books, accounts, and general condition. Every organization foreign 
to this state, its agents and officers, shall always be subject to, and be required 
to make the same statements and answer the same inquiries and be subject to 
the same examinations and, in case of default therein, to the same penalties 
and liabilities as domestic organizations doing the same kind of business, or 
of any of the agents or officers thereof are or may be liable to under the laws 
of this state or the regulations of the insurance department. The commis- 
sioner may, whenever he deems it necessary, either in person or by his deputy, 


715 


33 2812-2814] OF POLICE AND SANITARY REGULATIONS. [Tirte XVII. 


repair to the general office of such non-resident organization, wherever the 
same may be, and make an examination and investigation of its affairs and 
condition. He may cancel and revoke the certificate of any such non-resident 
organization refusing or neglecting to comply with the provisions of this chap- 
ter, or refusing the examination herein provided for, and prevent such organ- 
ization from further continuance in business in this state. [L. 795, p. 153, 


§ 7.] 


@ 2812. Examined Companies to Pay Costs Thereof. 


The expense of every examination or other investigation of the affairs of 
any organization, pursuant to the authority conferred by the provisions of 
this chapter, shall be borne and paid by the corporation so examined. No 
charge shall be made for any examination of an insurance organization except 
for necessary traveling and other actual expenses incurred. All charges for 
making an examination shall be presented in detail, and shall be paid by the 
organization examined. Should payment be refused the bill shall be ap- 
proved by the commissioner, audited by the state auditor and paid on his 
warrant drawn in the usual manner on the state treasurer to the person mak- 
ing the examination. The commissioner shall revoke the certificate of author- 
ity granted the company that refuses to pay the bill for expenses of examina- 
tion, and shall not again grant it a certificate of authority until it has paid 
to the state treasurer the amount of such bill. [L. 795, p. 154, § 8.] 


@ 2813. Commissioner to Examine Local Companies, When. 


It shall be the duty of the commissioner to make a detailed examination 
of all companies, corporations or associations organized under the laws of this 
state, at least once a year; upon such examination he shall ascertain if the 
laws relating to payment of capital, investment of moneys and methods of 
doing business are complied with. If upon such examination he shall find 
that the capital stock of such company, corporation or association is impaired, 
he shall order such impairment made good, or the capital reduced the amount 
of such impairment: Provided, That no reduction shall be made which will 
reduce the capital of any organization to a less amount than is required by this 
chapter, and if the organization so required to make good or reduce its capital 
stock, refuses or neglects within a reasonable time so to do, the commissioner 
shall revoke its certificate to do business in this state, and shall apply to any 
judge of a superior court having jurisdiction for an order upon said company, 
corporation or association to show cause why its charter should not be revoked 
and a receiver appointed to wind up its affairs. [T.. 790, p. 243, § 7; 1 IL. C., 
g 2719; L.°95, p. 154, $ 9.] 


2 2814. Stock of Non-Resident Companies, Impairment of. 

If the commissioner has reason to beleve that any company, corporation 
or association organized outside of this state, has less than the paid up unim- 
paired cash capital or net assets required by this chapter, it shall be the duty 
of the commissioner to make such investigation or require such proof as shall 
be satisfactory to him concerning the financial condition of such organization: 
Provided, however, The certificate of the insurance officer of any state having 
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an insurance department that such organization has the required paid up and 
unimpaired cash capital, may be accepted by the commissioner as satisfactory. 
If such organization does not, within sixty days after demand of the commis- 
sioner, produce such certificate, the commissioner shall revoke its certificate of 
authority to do business in this state, and will withhold the same till said 
certificate is produced. If any officer or agent of the company, corporation or 
association upon which such demand is made shall issue or deliver, or solicit 
and agree to issue and deliver, any policy of the delinquent organization, 
covering any property or life in this state, while such certificate of authority is 
withdrawn and withheld, he shall be deemed guilty of a misdemeanor, and 
on conviction thereof subject to a fine of ten dollars for the first and fifty 
dollars for the second offense. [L. 790, p. 243, § 8; 1 H. C., § 2720; L. ’95, 
p. 154, $ 10.] 


¢ 2815. Annual Statements, When Filed—To Contain, What. 
Every insurance company, corporation or association doing business in 
this state shall,— 

First: On or before the fifteenth day of February in each year file a state- 
ment with the insurance commissioner, verified by the oath of the principal 
executive officer, or manager, residing within the state, or by the principal 
executive officer of the company, which statement shall show the total busi- 
ness done in this state during the year ending the thirty-first day of December 
next preceding, and a complete list of agents or managers in this state; 

Second: Make and file with the said commissioner before the first day of 
March in each year a complete statement verified by the oath of the president 
and secretary of such company, corporation or association, showing the condi- 
tion of every such insurance organization on the thirty-first day of December 
next preceding, and such statement shall show,— 

1. The amount of the capital stock of the company; 

2. The property or assets held by the same; 

3. The liabilities of the organization, which must include the reinsurance 
reserve; 

4. The income of the organization during the preceding year; 

5. The amount of risks written during the same period, the amount of risks 
expired during the same period, and the total amount at risk on the thirty- 
first day of December next preceding. 

If the provisions of this section are not complied with on or before the 
fifteenth day of March in each year, the commissioner shall revoke the certifi- 
cate of authority to do business in this state, issued to the company, corpora- 
tion or association failing to comply with the same. [L. 790, p. 244, § 9; 1 
H. C., § 2721; L. 795, p. 155, § 11; L. 797, p. 106, § 4.] 


@ 2816. Certificates of Authority, Expiration of. 

Every certificate of authority heretofore granted, or certificate of author- 
ity granted pursuant to the provisions of this act to an insurance coinpany, 
corporation or association to do business in this state, shall expire on the 
thirty-first day of December after date of issue. The statements and evidences 
of investment required by this chapter to be filed in the office of the com- 
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missioner before a certificate of authority is granted to a company, corpora- 
tion or association, shall be renewed from year to year, as prescribed in section 
eleven of this chapter. If the commissioner is not satisfied that the capital, 
securities and investments remain secure, and that it may be safely intrusted 
with a continuance of its authority to do business in this state, he shall revoke 
its certificate of authority. [L. 795, p. 156, § 12.] 


? 2817. Agents’ License—Penalty for Failure to Procure. 


No person or organization shall act as agent for any insurance company, 
corporation or association in the transaction of any business in this state, or 


negotiate for or place risks for any such organization, or in any way or manner 
aid such organization in effecting insurance in this state, unless such organiza- 


tion shall have fully complied with the provisions of this chapter. Every such 
person or agent before commencing business, and on or before the first day of 
each January thereafter, shall procure a license of authority from the com- 
missioner, which license will grant the privilege of soliciting and writing for 
any and all kinds of authorized insurance in this state. Any person or organi- 
zation violating the provisions of this section shall forfeit to the people of the 
state the sum of five hundred dollars for the first offense, and an additional 
sum of one hundred dollars for each month during which any such person or 
organization shall continue to act for any company, corporation or association, 
or aiding to effect unauthorized business or insurance in this state. [L. 795, 
p. 156, § 13.] 


3 2818. Non-Resident Companies to File Power of Attorney. 


No insurance company, corporation or association organized outside of 
this state shall be permitted to do business in this state until such organiza- 
tion shall have filed with the commissioner a power of attorney which shall 
authorize a citizen and resident of this state to make and accept service in 
any proceedings in any court in this state, or the United States herein. If 
any attorney of any insurance organization, appointed under the provisions of 
this chapter, shall remove from the state, or become disqualified in any man- 
ner from accepting service, and if any citizen or resident of this state shall 
have any claim by virtue of any insurance policy issued by any company or 
organization not represented by attorney in this state, valid service may be 
made on such company or organization by service upon the commissioner: 


Provided, That in such case the commissioner shall immediately notify such 
organization, and the principal agent for the Pacific coast, enclosing a copy of 


the service by mail, postpaid: And provided further, That in such case no 
proceeding shall be had within forty days after such service on the commis- 
sioner. [L. 790, p. 244, § 10; 1 H. C., § 2722; L. ’95, p. 157, § 14.] 


If a foreign fire insurance company has 
been garnished in another state upon its 
indebtedness to a citizen of this state upon 
its policy of insurance, such fact is a good 
defense to an action in this state against it: 
Neufelder v. German Am. Ins. Co., 6 W., 
335; 36 Am. St. Repa 171. 

And although under this section, a notice 
of garnishment must be served personally 
upon the attorney of a foreign insurance 


company in order to attach the property of 
a foreign corporation to which the insur- 
ance company was indebted, yet where the 
notice was left with a third person in the 
attorney's office, while he was absent from 
the state, the attorney’s subsequent answer 
in the garnishment proceeding is sufficient 
to uphold the jurisdiction: Dittenhoefer v. 
Clothing Co., 4 W., 530. 
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- $2819. Securities Deposited, When and Whore. 


When any state shall require insurance organizations of other states to 
deposit with some officer of such other state, securities in trust for policy- 
holders of such organizations, as prerequisite to their transacting business in 
such state, the treasurer of this state shall receive from any insurance organiza- 
tion of such other state the same character and amount of securities required 
by the laws for such other state on deposit, and hold the same in trust for 
the policyholders of such organization, but such organization may collect and 
receive the interest and dividends thereon, and withdraw them on depositing 
with the said treasurer other securities of like character and value. The 
treasurer shall issue a certificate, under seal, of such deposit for each state 
which require the same, which will state the items and amount of securities 
thus deposited, and that he is satisfied that they are of the market value repre- 
sented therein, but no securities shall be estimated above the par value of the 
same, nor shall any securities be withdrawn except as provided in this section. 
[L. 790, p. 245, § 11; 1 H. C., § 2723; L. 795, p. 157, § 15.] 


¢ 2820. Examination of Securities. 


An examination shall be made annually by the treasurer of the securities 
held by him in trust as aforesaid, from each insurance organization, and if it 
shall appear at any time that the amount is less than the sum required for the 
purpose for which such deposit was made, he shall notify said organization 
thereof, and unless the deficiency is made good within thirty days, shall coun- 
termand all the certificates he may have issued to said organizations under the © 
preceding section, and give notice thereof to the officers of the state to whom 
said certificate may have been transmitted. [L. ’90, p. 245, § 12; 1 H. C., § 
2724; L. 95, p. 158, $ 16.] 


3 2821. Surrender of Securities, When. 


When said organization shall have caused all of its unexpired policies to 
be paid, canceled or reinsured, and all its liabilities under such policies thereby 
to be extinguished, or to be assumed by some other responsible organization, 
he shall, on application of such organization, verified by the oath of its chief 
executive officer, and on being satisfied that all its policies are so paid, can- 
celed, extinguished or reinsured, deliver up to it such securities. [L. ’90, p. 
245, § 13; 1 H. C., § 2725; L. 795, p. 158, § 17.] 


2 2822. Examinations—List of Authorized Companies. 


The commissioner must keep and preserve in a permanent form a full 
record of his proceedings, including a concise statement of the condition of 
each organization examined by him. It shall be the duty of the commissioner 
to furnish each of the county clerks of this state, quarterly, a certified state- 
ment of all companies, corporations or associations doing business in this state 
under and by authority of this chapter, and such certificate shall be posted in 
the office of such county clerk for the inspection of the public. [L. ’90, p. 
246, § 14; 1 IL. C., § 2726; L. 795, p. 158, § 18.] 
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? 2823. Fees. 

The commissioner shall require in advance the following fees:— 
For filing articles of incorporation or certified copies of articles, by- 

laws or other certificates required to be filed in his office . .$25 00 
Issuing certificate of authority . . . . . . . . . . +. 10 00 
For each renewal certificate of authority . . . . . . . . 1000 


For filing the annual statement of condition . . ©. + . 10 00 
For filing each annual statement of business euenered in this state . 10 00 
For filing any other paper . . . . . 100 
For furnishing copies of papers filed ; in ne shies ee tolio S O 2 25 
For cenae copies, each . . . 2. ww elle eC<iz2:‘iD 
For each agent’s license . . ©. . 2 00 


Provided, That all fees so collected Jai be Jud into fié state treasury. 
[L. 790, p. 246, § 15; 1 H. C., § 2727; L. 95, p. 158, § 19.] 


@ 2824. Capital Stock of Local Companies. 

Any company, corporation or association organized under the laws of 
this state prior to the taking effect of this act, or under the provisions of this 
chapter, for the purpose of engaging in the business of insurance, must have 
a subscribed capital of not less than one hundred thousand dollars, of which 
not less than fifty thousand dollars must be paid in in cash before the issuance 
by such organization of any policy of insurance under the provisions of this 
chapter. [L. 790, p. 246, § 17; 1 H. C., § 2729; L. 795, p. 159, § 20.] 


2 2825. Speculation Forbidden. 

No company formed under the provisions of this chapter shall, directly 
or indirectly, deal or trade in, or sell wares or merchandise or other com- 
modities whatsoever, except such articles as may have been insured by such 
organization, and claimed to be damaged by fire or water. [L. ’90, p. 247, § 
18; 1 H. C., § 2730; L. 795, p. 159, $ 21.] 


@ 2826. Real Estate, Dealing in Prohibited—Exceptions. 

No company, corporation or organization organized under this chapter 
shall purchase, hold or convey real estate, excepting for the purpose and in 
the manner herein set forth, to wit:— 

First: Such as shall be requisite for its accommodation in the transaction 
of its business; or, 

Second: Such as shall have been mortgaged to it in good faith as security 
for loans previously contracted, or for money due; or, 

Third: Such as shall have been conveyed to it in satisfaction of debts pre- 
viously contracted in its legitimate business; or, 

Fourth: Such as shall have been or may be purchased at sales upon judg- 
ments, decrees or mortgage foreclosures obtained or made for such debts. [L. 
90, p. 247, § 19; 1 H. C., § 2731; L. 795, p. 159, § 22.] 


$ 2827. Dividends Declared, When. 


It shall be unlawful for the directors, trustees or managers of any insur- 
ance organization, operating under the laws of this state or under the provi- 
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sions of this chapter to make any dividends except from the surplus profits 
arising from their business, and in estimating such profits there shall be 
reserved therefrom a sum equal to forty per cent of the amount received in 
premiums on all unexpired risks and policies, which amount so reserved is 
hereby declared to be unearned premiums; and there shall also be reserved 
all sums due the company on bonds, mortgages, stocks and book accounts, of 
which no part of the money or interest has been paid during the year preced- 
ing such estimate of profits, and upon which suit for foreclosure or collection 
has not been commenced, or judgment obtained thereon, which shall have 
remained more than two years unsatisfied, and upon which interest shall not 
have been paid. [L. *90, p. 247, § 20; 1 H. C., § 2732; L. 95, p. 159, § 23.] 


? 2828. Capital Stock, Impairment of. 


When the capital stock of any insurance company, organized under the 
laws of this state, shall be impaired, it may reduce it as provided herein, and 
the par value of its shares to such an amount as shall be justified by its assets; 
but no part of its assets shall be distributed to its stockholders and no reduc- 
tion shall be made except upon the vote of the stockholders, approved by at 
least two-thirds of the board of directors, and certified under the corporate 
seal by the secretary, a copy of which shall be filed with the commissioner. 
The directors, after such reduction of capital, may require each stockholder to 
surrender his certificate, and in lieu thereof may issue a new certificate for 
such number of shares as he shall be entitled to. [Cf. L. 90, p. 247, §§ 21, 
22; 1H. C., §§ 2733, 2734; L. 795, p. 160, § 24.] 


3 2829. Capital Stock, Increase Thereof. 
Such organization, after its capital shall be so reduced, may increase its 


capital stock to any amount not exceeding the amount authorized by its 
charter. [L. 90, p. 248, § 23; 1 H. C., § 2735; L. ’95, p. 160, § 25.] 


3 2830. Capital Stock, Manner of Increasing. 

Any existing insurance company, corporation or organization, or any 
company formed under the provisions of this act, may at any time increase 
the amount of its capital stock, after giving notice once a week for four 
consecutive weeks in any newspaper having a general circulation, published 
in the county where the organization is located, of such intention, and by 
filing with the insurance commissioner a copy of such advertisement, sub- 
scribed and sworn to by the publisher or manager of said paper as having been 
so advertised, together with a declaration under its corporate seal, signed by 
its president and two-thirds of its board of directors, and by the stockholders 
representing three-fourths of its capital stock, of their desire to so increase 
the capital: Provided, That said increase in capital stock shall be fully paid 
for in legal tender money of the United States, dollar for dollar. [Cf. L. ’90, 
p. 248, § 24; 1 H. C., § 2736; L. 795, p. 160, § 26; L. 97, p. 107, § 5.] 


$2831. Risks, Limit of. 
No insurance company, corporation or association organized under the 
laws of this state shall issue its policy upon any one risk for more than ten 
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per cent of its capital stock, paid up in cash and unimpaired, unless such 
excess be at once reinsured in some other reliable organization. [L. ’90, p. 
248, § 25; 1 H. C., § 2737; L. 95, p. 161, § 27.] 


2 2832. May Issue Policies in Other States. 

Any insurance company, corporation or association organized under the 
laws of this state, and doing or proposing to do business in any other state, 
mav frame and issue policies in such other state in accordance with the 
laws thereof, anything in its chart [charter] and by-laws to the contrary not- 
withstanding. [L. 790, p. 248, § 26; 1 H. C., § 2738; L. 795, p. 161, § 28.] 


@ 2833. Face of Policy to be Paid, When. 


Whenever any policy of insurance shall be hereafter written or renewed 
insuring real property, or any building or structure erected thereon or con- 
nected therewith, and the property insured shall be wholly destroyed, without 
criminal fault on the part of the insurer, or his assigns, the amount of insur- 
ance written in such policy shall be taken conclusively to be the true value of 
the property when insured, and the true amount of the loss and measure of 
damages when destroyed. In case there is a partial destruction of the prop- 
erty insured, no greater amount shall be collected than the injury sustained. 
[Cf. L. 790, p. 249, § 28; 1 H. C., § 2740; L. 795, p. 161, § 29; L. ’97, p. 
108, § 6.] 


3 2834. Revocation of Authority. 
When the license or authority of any insurance company, corporation or 
association doing business in this state has been revoked by the commissioner, 


the same shall be published four times in some newspaper of general circula- 
tion published in the state. [L. 95, p. 161, § 30.] 


2 2835. Deputy Commissioner. 

The commissioner shall appoint a deputy, and in the absence of the com- 
missioner or his inability from any cause to exercise the powers and discharge 
the duties of his office, the powers and duties of the office shall devolve upon 
the deputy. [L. ’95, p. 161, § 31.] 


2 2836. Biennial Reports, to Contain What. 

The commissioner shall transmit to each legislature at the beginning of 
its session, or within thirty days thereafter, a report containing a summary 
of the statements and reports made to him pursuant to the provisions of this 
chapter, classified, which reports shall also contain:— 

First: A statement of all insurance companies, corporations or associations 
authorized to do business in this state during the biennial period ending the 
thirty-first day of December next preceding, with their names, locations, cap- 
ital stock, dates of organization and of the commencement of business in this 
state, and kinds of insurance in which they are engaged, respectively; 

Second: A statement of the insurance companies, corporations or associa- 
tions whose business has been closed during such period, and the reason for 
closing the same; 
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Third: The receipts and disbursements of the insurance department during 
the same period; 

Fourth: Any amendments to the insurance law which, in his judgment, are 
demanded for the better protection of the insured. [L. 95, p. 161, $ 32.] 


4 2837. Annual Tax, When and How Paid—Commissioner to Certify. 


All insurance companies, corporations or associations now doing business 
in this state, or that may hereafter do business in this state, must 
file with the commissioner annually, on or before the fifteenth day 
of February in each year, a statement under oath stating the amount 
of all premiums received by said company, corporations or associations 
during the year ending December thirty-first preceding in this state, 
and the amount actually paid policy holders during the same time, and if 
organized under the laws of the state of Washington, or any other state in the 
territory of the United States, shal] pay into the state treasury a tax of two 
per centum on all such premiums collected, less the amount of losses actually 
paid policy holders; and if organized in any state or nation outside the terri- 
tory of the United States, they shall pay a tax of three per centuin on all such 
premiums collected, less the amount of losses actually paid policy holders. 
The commissioner shall file such verified statement and schedule in his office 
and certify the amount of such gross receipts, less amounts of losses actually 
paid policy holders as aforesaid, to the state treasurer. Within ten days there- 
after such insurance company, corporation or association shal] pay or cause to 
be paid into the state treasury a tax of two per centum or three per centum, 
as the case may be, upon all such gross receipts, less such amounts of losses 
actually paid policy holders in the state of Washington, which payment, when 
so made, shall be in lieu of all taxes upon the personal property of such com- 
pany, corporation or association, and the shares of stock therein. Any organ- 
ization failing or refusing to render such statement and to pay the required 
tax of two per centum or three per centum, as the case may be, thereon for 
more than thirty days after the time so specified shall be liable to a fine of one 
hundred dollars for each additional day of delinquency, and the taxes may be 
collected by distraint and a fine recovered by an action to be instituted by the 
attorney general in the name of the state in any court of competent jurisdic- 
tion, and the commissioner shall revoke the license and authority of such de- 
linguent company until such payment of taxes and fine, should any be im- 
posed, is fully paid and notice thereof given to the insurance commissioner: 
Provided, That all real property, if any, of such company, corporation or 
associations shall be listed, assessed and taxed the same as real property of 
like character of individuals. [Cf. L. 795, p. 162, § 33; L. ’97, p. 108, § 7.] 


Compare L. '93, p. 340, § 43. 


2 2838. Terms Used Construed to Mean, What. 

The words “insurance company or corporation, or association, or insur- 
ance organization,” as used in this chapter, shall be held to mean and do mevn 
and include any company, association or ccrporation engaged in or carrying 
on in any manner the business of insurance of any character in this state: 
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Provided, That the provisions of this chapter shall not apply to secret or 
fraternal societies, lodges or councils which conduct their business and secure 
membership on the lodge system exclusively, having ritualistic work and 
ceremonies in their societies, lodges or councils, nor to any mutual or benefit 
association organized or formed and composed only of members of any such 
society, lodge or council exclusively: Provided, That the provisions of this 
chapter pertaining to capital stock shall not apply to assessment, life and 
accident insurance companies maintaining an absolute and unimpaired re- 
serve fund of at least twenty thousand dollars in cash or available securities. 
[Cf L.’95, p. 163, § 34; L. 797, p. 109, § 8.] 


? 2839. Printing Reports. 

In addition to two hundred copies of the insurance report for the use of 
the legislature, there shall be printed and bound by the state printer three 
hundred and fifty copies of such report for the use of the insurance depart- 
ment. [L. 95, p. 143, § 35.] 


3 2840. Over-Head Writing Prohibited. 

Tt shall be unlawful for any insurance company, corporation or associa- 
tion doing business in the state of Washington to write, place or cause to be 
written or placed any policy or contract for indemnity for insurance on prop- 
erty situated or located in the state of Washington except through or by the 
duly authorized agent or agents of such insurance company, corporation or 
association residing and doing business in the state of Washington. At the 
time of the filing of the annual statement of every such company with the 
insurance commissioner, there shall be attached thereto the affidavit of the 
president, manager or chief executive officer in the United States that this 
section has not been violated: Provided, That this shall not aply to counties 
where there is no agent to write large policies. [L. ’97, p. 105, § 1.] 


2 2841. Publication of Statement Required. 

Every insurance company, corporation or association doing business in 
the state of Washington shall cause to be published once each vear, during the 
month of March or of April, in two daily papers of the largest general circula- 
tion, to be designated by the insurance commissioner, one in Western Wash- 
ington and one in Eastern Washington, a full svnopsis of its annual statement 
as prepared by the insurance commissioner: Provided, The secretary of the 
state shall under this act have the right to make a personal examination of the 
books and records of any such paper, when not satisfied with the affidavits, to 
determine which are the two papers of such largest circulation. The cost of 
such examination, when made, shal! be paid by the newspapers whose books 
have been examined; and the refusal of the owner, manager or editor to per- 
mit of such examination will be considered prima facie evidence that such 
paper has not the largest paid circulation. [L. 97, p. 106, § 2.] 

“This act” embraces §§ 2840-2S41b. 


2 2841la. Penalty for Violation of Law. 
If any insurance company, corporation or association violates any of the 
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provisions of this act, the insurance commissioner shall have power, upon 
notice and satisfactory proof thereof, to revoke the license of such company 
to do business in this state, and such insurance company shall not again be 
readmitted to transact business until it shall have paid into the state treasury 
the sum of five hundred dollars as a penalty for such violation. [L. ’97, p. 
106, § 3.] 


See note to last section. 


¢ 2841b. Combinations and Agreements Prohibited. 

If a licensed insurance company shall enter into a contract or combina- 
tion with other insurance companies for the purpose of controlling the rates 
to be charged for insurance upon property within this state, the commissioner 
shall forthwith revoke its license and those of its agents, and no renewal of the 
licenses shall be granted until after the expiration of three years from the 
date of final revocation. [L. ’97, p. 110, § 9.] 


CHAPTER II. ` 
OF REGULATING THE MANUFACTURE OF DAIRY PRODUCTS. 


@ 2842. Unlawful to Sell Unmerchantable Milk. 

It shall be unlawful for any person to sell or offer for sale, or furnish or 
deliver to any creamery, cheese factory, corporation, person or persons what- 
soever, as pure, wholesome and unskimmed, any unmerchantable, adulterated, 
skimmed, impure or unwholesome milk. [L. 95, p. 68, § 1.] 

Compare L. ’86, pp. 118-120. | 


2 2843. Impure and Unwholesome Milk, Proof Necessary to Establish. 

In all prosecutions or other proceedings under this or any other law 
of this state, relating to the sale or furnishing of milk, if it shall be proven 
that the milk sold or offered for sale, or furnished or delivered, or had in pos- 
session with intent to sell or offer for sale, or to furnish or deliver as aforesaid, 
as pure, wholesome or unskimmed milk, contain less than three per centum of 
pure butter fat, or less than eight per centum of milk solids other than fat, 
when subjected to chemical analysis or other satisfactory test, or it had been 
diluted, or any part of its cream abstracted, or that it, or any part of it, was 
drawn from cows known by the person complained of to have been within 
fifteen days before, or four days after parturition, or to have any disease, or 
ulcers, or other running sores, then, and in either case, the said milk shall be 
held and judged to have been unmerchantable, adulterated, impure or un- 
wholesome, as the case may be; and if it shall appear that cows kept for the 
production of milk or cream, for market or for sale or exchange, or for manu- 
facturing their milk into articles of food, are kept in a crowded or unhealthful 
condition, or are being fed on undried brewers grain, or upon any substance 
of an unhealthful nature, the milk or the cream from the same is hereby de- 
clared impure and unwholesome. Any milk or cream from the same that has 
been exposed or contaminated by emanations, discharges or exhalations from 
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persons or animals, or to which has been added any borax, boracic acid, 
‘salycilic acid, or any other poisonous substance which prevents or tends to 
prevent the normal bacterial actions of milk, is hereby declared to be impure 
and unwholesome. [L. 95, p. 68, § 2; L. 97, p. 14, § 1.] 


3 2844. Cheese, How to be Stamped. 


Every person who shall, at any factory in the state, manufacture cheese, 
shall stamp in a distinct and durable manner on each and every cheese manu- 
factured by him, whether chedder, twin, flat or Young America, or by what- 
ever name or style known, before the sale thereof, in full face capital letters 
not less than one inch high, in ordinary stamping ink, either red, black, green, 
purple or violet in color, and of such composition as not to be easily removed 
or wholly obliterated. by moisture, the grade of the same, in the following 
named letters and words, “Washington full cream,” “Skimmed,” or “Half- 
skimmed,” as the case may be, together with the name of the factory, and the 
name of the city, town or village where the said factory is located; and such 
cheese only as shall contain 30 per centum of pure butter fat, and have been 
manufactured from pure and wholesome milk from which no portion of the 
butter fat shall have been removed by skimming, or by other process, and in 
the manufacture of which neither butter, nor any substance for butter, or 
other animal or vegetable fats or oils have been used, or any fat which has 
been extracted from milk in any form and returned for the purpose of filling 
said cheese, shall be stamped “Washington full cream,” and such cheese only 
as shall be made from pure milk having not more than one-half of the cream 
thereof extracted, leaving in said cheese not less than fifteen per centum of 
pure butter fat, shall be marked “Half-skimmed,” and such cheese only as 
shall be made from pure skimmed milk shall be marked “Skimmed,” and it 
shall be the duty of every person who shall sell or offer for sale in this state 
any cheese not made in this state, to stamp said cheese in a manner similar to 
that required in the case of cheese made in this state, with the following letters 
and words: “Full cream,” “Skimmed,” or “Half-skimmed,” as the case may 
be: Provided, That cheese not made in this state, but which shall be sold or 
offered for sale in this state, be not already so stamped as to indicate its true 
character: Provided further, That no cheese shall be stamped “Full cream” 
which does not in every particular comply with the requirements of “Wash- 
ington full cream” cheese, as hereinbefore set forth, except as to place of 
manufacture: And provided further, That nothing in this section shall be 
construed to apply to Edam, Brickstein, Pine Apple, Limburger, Swiss or 
hand-made cheese, or other cheese, by whatever name or style known, not 
made by ordinary chedder process. [L. 95, p. 69, § 3; L. 97, p. 15, § 2.] 


? 2845. Accounts, How Kept. 


Every butter or cheese manufacturer who shall at any creamery, cheese 
factory or private dairy, manufacture any butter or cheese, shall keep or cause 
to be kept a correct account (open to the inspection of the dairy commissioner 
or any person furnishing milk to such creamery, cheese factory or private 
dairy) of the number of pounds of milk daily received and of the number of 
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pounds of butter and the number and aggregate weight of cheese made each 
day, and such manufacturer shall, on the first Monday in the month of 
December of each year, send a verified report of the same in writing or in 
print to the state board of dairy commissioners and for the purposes of this 
chapter any butter or cheese manufacturer who shall keep twenty or more 
milk cows, and who shall manufacture the milk from the same into butter or 
cheese, shall be deemed and adjudged to be keeping a private dairy. [L. 795, 


p. 70, § 4.] 


? 2846. Counterfeiting Butter, Prohibited. 


No person, by himself, his agents or his servants, shall render of manu- 
facture, sell, offer for sale, expose for sale or have in his possession with intent 
to sell or serve to patrons, guests, boarders or inmates in any hotel, eating 
house, restaurant, public conveyance or boarding house or public or private 
hospital, asylum, school or eleemosynary or penal institution, any article, 
product or compound made wholly or partly out of any fat, oil or oleaginous 
[substance], or compound thereof, not produced directly and wholly at the 
time of manufacture from unadulterated milk or the cream from the same 
with or without harmless coloring matter which shall be in imitation of yellow 
butter produced from pure, unadulterated milk or the cream from the same: 
Provided, That nothing in this chapter shall be construed to prohibit the 
manufacture or sale of oleomargarine in a separate and distinct form, and in 
such manner as will advise the consumer of its real character, free from colora- 
tion or ingredient that causes it to resemble butter. [L. 95, p. 70, § 5.] 


Since the act of Mar. 11, '95, (this chapter) 
making it a misdemeanor for any person to 
have in his possession with intent to sell or 
serve to patrons any compound made in 
imitation of butter, effects a repeal of § 242 
of the Penal Code (2 Hill’s Code) upon the 
same subject matter, without any saving 
clause as to pending prosecutions, a defend- 
ant who has been convicted under § 242 and 
has taken an appeal therefrom, is entitled 
to a discharge by the repeal of sald § 242 
Penne his appeal: State v. Allen, 14 W., 


A complaint, under this section, making 


¢ 2847. Unlawful to Color. 


it unlawful for any person to sell any fat, 
oil or oleaginous substance or compound 
thereof, not produced at the time of manu- 
facture from unadulterated milk or cream 
from the same, with or without harmless 
coloring matter, which shall be in imitation 
of yellow butter produced from pure un- 
adulterated milk or the cream from the 
same, is not sufficient, when it fails to 
charge as a fact that the oleaginous sub- 
stance and compound was not produced 
from unadulterated milk or the cream from 
the same: State v. Henderson, 15 W., 598. 


It shall be unlawful for any person to sell, or offer for sale or exchange, or 


have in his possession for sale, any cheese containing any substance except 
salt, rennet and harmless coloring matter, other than that produced from 
pure milk or cream, or both, or from pure skimmed or pure half skimmed 
milk. [L. 795, p. 71, § 6.] 


2 2848. Dairy Commissioner, How Appointed. 


There shall be appointed by the governor, by and with the advice and 
consent of the senate, one competent person who shall be denominted the 
dairy commissioner, whose term of office shall continue four years from and 
after the first Monday in April after his appointment, subject to removal for 
cause by the governor, or until his successor be appointed and qualified. [L. 
795, p. 71, § 7. ] 
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2 2849. Bond Required. 

Before entering upon his duties, said dairy commissioner shall file with 
the secretary of state a good and sufficient bond in the sum of five thousand 
dollars, conditional upon the faithful discharge of his duties under this chap- 
ter. [L. 95, p. 71, § 8.] 


2 2850. Deputies, When Appointed. 

Said commissioner may appoint one or more deputies whenever he is 
unable to perform all the duties of his office without assistance: they shall 
hold office at the pleasure of the dairy commissioner, who may summarily 
remove any such deputy from office whenever in his judgment the public 
service calls for such removal. [L. 95, p. 71, § 9.] 


2 2851. Duties of Commissioner. 

It shall be the duty of the dairy commissioner to devote his entire time 
and attention to the dairy interests of the state of Washington, to enforce all 
laws that now exist or that may be hereafter enacted in this state regarding 
the production, manufacture or sale of dairy produce, and personally to in- 
spect any articles of milk, butter, cheese, or imitations thereof, made or offered 
for sale within the state, which he may suspect or have reason to believe to be 
impure, unhealthful, adulterated or counterfeit; and to prosecute or cause to 
be prosecuted any person or persons, firm or firms, corporation or corporations 
engaged in the manufacture or sale of any adulterated or counterfeit dairy 
products contrary to law. [L. 795, p. 71, § 10.] 


22852. Duty of Chemist. 


It shall be the duty of the chemist of any state institution to correctly 
analyze, without extra compensation, and without other charge to the state 
than necessary traveling expenses, any and all substances that the dairy com- 
missioner may send to either of them, and to report to him without unneces- 
sary delay the result of any analysis so made, and when called upon by said 
dairy commissioner, any such chemist shall assist him in prosccuting violators 
of the law, by giving testimony, either expert or otherwise. [L. “95, p. 72, 


$ 11.] 


¢ 2853. Authority to Employ Chemists, When. 


Whenever it is impossible or impracticable for the dairy commissioner to 
have necessary analysis performed by any of the said chemists mentioned in 
the preceding section, he shall have the power to appoint any competent 
chemist to make such analysis, who shall be paid a fair and reasonable com- 
pensation. [L. 795, p. 72, $ 12.] 


? 2854. Commissioner to go, Where. 


The dairy commissioner shall have power, in the performance of his 
official duties, to enter into any creamery, cheese or condensed milk factory, 
store, salesroom, warchouse, or any place or building where he has reason to 
believe that any dairy products or imitations of dairy products are kept, made, 
prepared, sold or offered for sale or exchange; and to open any cask, tub, 
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package or receptacle of any kind, containing or supposed to contain any such 
article, and to examine or cause to be examined and analyzed, the contents 
thereof; he may seize or take any such article for analysis: Provided, That if 
the person from whom such sample is taken shall request him to do so, he 
shall at the same time and in the presence of the person from whom such prop- 
erty was taken, seal up two samples of the article seized or taken, one of 
which shall be for examination or analysis under the direction of said com- 
missioner, and the other of which shall be delivered to the person from whom 
the article was taken. [L. 795, p. 72, § 13.] 


? 2855. Penalty for Violations. 


Any person who shall violate any of the provisions of this law, or who 
shall obstruct the dairy commissioner in the performance of his duties under 
this chapter by refusing him entrance to any place as enumerated in the 
preceding section, or by refusing to deliver to him samples of dairy products, 
or imitations thereof, upon demand and upon tender of the value thereof, 
shall be deemed guilty of a misdemeanor, and upon conviction thereof shall 
be punished by fine of not less than twenty-five dollars nor more than one 
hundred dollars, or by imprisonment for not less than one month nor more 
than six months, or by both such fine and imprisonment. [L. ’95, p. 72, 


§ 14.] 


2 2856. Jurisdiction. 


Any superior court, municipal court or justice of the peace in this state 
shall have jurisdiction over all prosecutions arising under this chapter. [L. 
95, p. 73, $ 15.] 


22857. Salary. 

The dairy commissioner shall receive an annual salary of twelve hundred 
dollars, and shall be allowed his actual transportation expenses: Provided, 
That such expenses shall not exceed one thousand dollars in any one year. 
His deputies shall receive three dollars per day for each day actually employed, 
and actual expenses disbursed in the discharge of their duties shall be repaid 
to them. No deputy shall be employed at the cost of the state for more than 
thirty days in any one year. [L.’95, p. 73, § 16.] 


3 2858. Legal Assistance. 

It shall be the duty of the attorney general or the prosecuting attorney 
in any county of the state, when called upon by the dairy commissioner, to 
render any legal assitsance in their power to execute the laws and to prosecute 
cases arising under the provisions of this chapter. [L. 795, p. 73, § 17.] 


2 2859. State Board of Dairy Commissioners. 

The secretary of state, the president of the agricultural college and the 
dairy commissioner are hereby created a state board of dairy commissioners 
ex officio. [L. ’95, p. 3, § 18.] 
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2 2860. Expenses Allowed. 


The state board of dairy commissioners shall receive no compensation for 
their services as such board, but shall be allowed necessary actual traveling 
expenses. All accounts for expenditure incurred or made pursuant to the 
provisions of this chapter shall be approved and certified by said state board 
of dairy commissioners before presentation to the state auditor. [L. 95, p. 
73, § 19.] 


2861. Biennial Reports. 


_ The state board of dairy commissioners shall biennially, on December 
first, report to the governor of this state a full account of their actions under 
this chapter; also the operations and results of this and any other laws per- 
taining to the dairy industry of the state; a full account of all expenses and 
disbursements of the board and dairy commissioners; as full and complete 
statistics as it is in their power to collect pertaining to the manufacture, im- 
ports and exports of dairy products within the state for the biennial term; 
and shall make suggestions as to the need of further legislation on this sub- 
ject. [L. 795, p. 73, § 20.] 


3 2862. Expenses to be Audited. 

All expenses incurred under the provisions of this chapter, shall be 
audited by the state auditor upon bills being presented properly certified, by 
the board of dairy commissioners, and the said auditor shall, from time to 
time, draw warrants upon the state treasurer for the amounts thus audited. 
[L. 95, p. 74, § 21.] 


@ 2863. Fines, to Whom Paid. 

One-half of all the fines collected under the provisions of this chapter 
shall be paid to the person or persons furnishing information upon which 
conviction is procured, and the remainder to be paid forthwith into the treas- 
ury of the county in which the conviction is obtained. [L. 795, p. 74, § 23.] 


CHAPTER III. 


OF HAWKERS AND PEDLERS. 


¢ 2866. Hawkers of Goods Must Procure License. 


If any person shall hereafter sell any goods, wares, or merchandise, at 
auction or public outcry, or shall sell or barter such goods, wares, or mer- 
chandise from traveling boats, wagons, carts, or vehicles of any kind, or from 
any pack-basket, or other package carried on foot, without first having ob- 
tained a license therefor from the board of county commissioners of the’ 
county in which such goods are sold or bartered, such person shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be fined not less 
than five nor more than fifty dollars, and shall stand committed to the county 
jail of the county in which such conviction may be had until such fines and 


730 


Cuar. IV.] OF INSPECTION AND WEIGHING OF GRAIN. (2 2868, 2869 


cost of prosecution shall be paid, or they may be discharged by due course of 
law: Provided, That this chapter shall not be so construed as to apply to any 
sea-going craft, or to administrators or executors selling property of deceased 
persons, or to private individuals selling their household property, or furni- 
ture, or farming tools, implements, or live-stock, or any produce grown or 
raised by such person, either at public auction or private sale. [L. ’73, p. 437, 
§ 1; L.’79, p. 130, § 1; 1 H. C., § 2824. ] 

See Infra § 3585 et seq., auctioneers. of 1 Hill’s Code. Compare L. ’67, pp. 70-71; 


This section is not in force in incorporated L. ’6, p. 170 
cities and it appears to supersede §8§ 2608-2605 


CHAPTER IV. 
OF INSPECTION AND WEIGHING OF GRAIN. 


?@ 2868. Grain Inspector, Qualifications of—Vacancies. 

There is hereby created the office of state grain inspector in the state of 
Washington. Within thirty days after this chapter shall have become a law, 
the governor shall appoint a suitable person, who shall be a qualified elector 
of the state of Washington, as state grain inspector, who shall be styled chief 
inspector. The said chief inspector shall be thoroughly familiar with the 
grains of Washington and contiguous states, and shall have had at least three 
years’ experience in handling said grain, and shall hold his office for the term 
of two years and until his successor is appointed and qualified, unless sooner 
removed by the governor, and shall, before entering upon the duties of his 
office, take an oath of office as in case of other state officers, and shall execute 
a bond to the state of Washington in the penal sum of ten thousand dollars, 
with good and sufficient sureties, to be approved by the governor and attorney 
general, conditioned that he will faithfully and impartially discharge the 
duties of the office of chief inspector according to law. Any vacancy which 
may occur in the office of chief inspector shall be filled by the governor for the 
remainder of the term. Any chief inspector shall be eligible to re-election 
[reappointment]. He shall be required to give his entire time to the duties of 
the office. [L. 795, p. 253,  1.] 


@ 2869. Inspector, Location of—Deputies. 

The first chief inspector appointed under this act shall have his head- 
quarters in the city of Tacoma, and thereafter in that city in the state in which 
the receipts of grain in carload lots was greatest for the preceding year. He 
shall appoint such a number of deputy inspectors as may be necessary to prop- 
erly and thoroughly inspect the grain as received, and carry out the provisions 
of this chapter, one of whom shall be stationed in each of the cities provided 
with state inspection under this chapter, and styled chief deputies. The 
" cities of Seattle, Tacoma and Spokane are hereby provided with state inspec- 
tion under this chapter, and such other places in the state where grain is re- 
ceived in carload lots for milling or export may be designated as places for 
state inspection by the state grain commission: Provided, That the expendi- 
tures for inspecting at such places so designated by the state grain commission 
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shall not exceed the receipts of fees at such place or places. [L. ’95, p. 253, 
§ 2.] 


¢ 2870. Deputies, Qualifications of. 

Said chief deputy inspectors shall be expert grain men with at least three 
years’ experience handling grain, and shall take an oath of office as in case of 
a chief inspector, and shall each give bonds to the state of Washington in the 
penal sum of five thousand dollars, with good and sufficient sureties, to be 
approved by the governor and attorney general, and conditioned as in case of 
the chief inspector. [L. 95, p. 254, $ 3. ] 


¢ 2871. Bonds, Where Filed. 

The bonds given by the chief inspector and chief deputy inspectors shall 
be filed in the office of the secretary of the state of Washington, and suit may 
be brought upon said bonds in any court having jurisdiction thereof for the 
use of any person or persons who may be injured by reason of a neglect or 
failure to comply with the law or the rules and regulations made thereunder. 
[L. 795, p. 254, § 4.] 


2 2872. Removals. 

The chief inspector shall have the power to remove any of the deputy 
inspectors at pleasure, and said deputy inspectors shall act under the imme- 
diate control and supervision of the said chief inspector. [L. 795, p. 254, § 5. ] 


2 2873. Reports, to Contain What. 

It shal] be the duty of such chief deputies to make daily reports to the 
chief inspector, showing the number of cars weighed and granded [graded], 
the weight and grade of such cars, the amount of fees, fines and forfeitures 
collected and such other information as the chief inspector may require. He 
shall make remittances of all moneys collected under the provisions of this 
chapter as directed by the chief inspector. [L. 95, p. 254, § 6.] 


8 2874. Clerk, Salary of. 

The chief inspector shall be allowed one clerk at a salary of ten hundred 
dollars per annum, to be paid monthly in the same manner and out of the 
same funds the chief inspector is paid. [L. ’95, p. 254, § 7.] 


? 2875. Disqualification. 

No chief inspector or deputy inspector shall, during his term of office, 
be interested directly or indirectly in handling, storing, shipping, purchasing 
or selling grain, nor shall he be in the employment of any person or corpora- 
tion interested directly or indirectly in the handling, storing, shipping, pur- 
chasing or selling of grain. [L. 795, p. 255, § 8.] 


2 2876. Neglect of Duty, Punishment for. 

Any duly authorized chief inspector of grain who shall be guilty of any 
neglect of duty or who shall knowingly or carelessly inspect any grain improp- 
erly or who shall, directly or indirectly, accept any money or other considera- 
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tion for any neglect of duty or any improper performance of duty as such 
inspector of grain, or any person, persons, corporation or agent who shall 
improperly influence or attempt to improperly influence any inspector of 
grain in the performance of his duty as such inspector shall be deemed 
guilty of a misdemeanor, and, on conviction tlicreof, shall be fined not less 
than one hundred dollars nor more than five thousand dollars, in the dis- 
cretion of the court. [L. 795, p. 255, § 9.] 


32877. Appeals. 


Appeal may be taken to the chief inspector from the decision of any of 
his deputies as to grade of grain, and in case of such appeal the dccision of 
the chief inspector shall be final and binding on all parties concerned, except 
as hereinafter provided. [L. ’95, p. 255, § 10.] 


3 2878. Inspectors, Duties of. 


The chief inspector and his deputies shall, at the places provided with 
state inspection under this chapter, supervise and have exclusive control of 
the weighing and grading of grain which may be subject to the inspection 
under the provisions of this chapter, and the action and certificate of such 
inspectors and his assistants in the discharge of the aforesaid duties shall be 
conclusive upon all parties at interest. They shall keep suitable books of rec- 
ord in their office, upon which shall be kept a faithful and true record of every 
ear of grain inspected by them, showing the number and initial of such car, 
the kind of grain and its grade, and if graded below number one grade the 
reason for such grade, the amount of fees and forfeitures collected and dis- 
position of the same, and for cach carload of grain inspected they shall give a 
certificate of inspection, showing the kind and grade of same and reason for all 
grades below number one, the number of sacks, if sackcd grain, with the grade 
or grades and weight of same, if requested to do so by the consignor or con- 
signee. They shall also furnish the agent of the railroad company over which 
such grain was shipped a certificate showing the weight of the grain if re- 
quested to do so. They shall also keep a true record of all appeals, decisions, 
licenses grantcd or revoked, and a complete record of every official act, which 
books and records shall be kept in their office and open to any party in inter- 
est. [L. 95, p. 255, § 11.] 


22879. Reinspection, When—Fees. 


In case any owner, consignee or shipper of grain or their agent or broker 
or any warehouse manager shall be aggrieved at the original grading of his 
or their grain, such aggrieved person or persons may, before or after unloading 
said grain, call upon the chief inspector or his resident chief deputy for a 
reinspection, whose duty it shall be to carefully reinspect it. and if, in his 
opinion, the grades should be changed he shall at once make the change; 
but any such reinspection shall be called for within thirty-six hours after the 
first inspection, not counting Sundays and legal holidays. A charge of one 
dollar a car, in addition to the regular charge for inspection fee, shall be paid 
the chief inspector or resident chief deputy by the person calling for the rein- 
spection under this section before the case is taken up, which shall be returned 
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to the person paying it if the decision is in his favor; otherwise it shall be paid 
intu the state treasury by the chief inspector. Should any owner, consignee, 
shipper or warehouseman in charge of such grain mingle it with other grain 
before said reinspection, and thereby lose its identity, the person so mingling 
such grain shall accept and account for it as number one in grade: Provided, 
Notice has been given him that such grain is to be held. [L. ’95, p. 256, § 12.] 


3 2880. Arbitration. 


In case any owner, warehouse manager, consignor, consignee or shipper 
shall be satisfied [dissatisfied] with the reinspection of any lot of grain, as 
provided in the preceding section, and desires to appeal the same from the 
decision of the chief inspector or resident chief deputy inspector, such dissatis- 
fied person shall choose a competent and disinterested party to act with the 
chief inspector or resident chief deputy, and the two shall choose a third 
competent and disinterested party, and these three shall then decide the ap- 
peal, and their decision shall be final and binding on all parties concerned: 
Provided, however, That the party thus appealing shall enter his appeal at the 
time of reinspection and the decision shall be made within twenty-four hours, 
and the person or persons making the appeal shall, before it is taken up, pay 
the chief inspector or his deputy five dollars for each case, which sum shall be 
refunded to the party making the appeal in case the decision is in his favor, 
but if the decision is against him the said five dollars shall be paid to the chief 
inspector and by him paid into the state treasury. [L. 95, p. 256, § 13.] 


32881. Side Tracks Provided, Inspection Fees. 

Every railroad company or common carrier delivering grain in cars at 
any of the places provided with state inspection under this chapter shall pro- 
vide convenient and suitable side tracks on which all cars of grain delivered 
by them shall upon arrival be set and arranged conveniently for inspection, 
and after being inspected such railroad company or common carrier shall 
promptly distribute all such cars of grain and set them at the proper place 
or places to be unloaded, to be designated by the consignor or consignee: 
Provided, Their tracks extend to such places, for which no switching charge 
or other charge or charges shall be made by any such railroad company or 
common carrier. Any common carrier using steamboats or any water craft 
for delivering grain at any of the places having state inspection shall hefore 
the same is removed from the dock notify the chief inspector or his chief 
deputy of the delivery, and pay to him the inspection fees as provided under 
this chapter, or under the rules and regulations made by the board of state 
grain commissioners governing such cases as hercin provided for, which 
charges may be collected from the consignee by the said common carrier 
before such grain is removed from the dock by him. In all cases the inspec- 
tion charges may be charged to the grain and collected therefrom by the con- 
signee, agent or broker. [I.. 795, p. 257, § 15.] 


g 2882. Inspection, When—Certificates. 
After cars are placed for inspection as required by this chapter the chicf 
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inspector or one of his deputy inspectors shall promptly open them and care- 
fully inspect and grade them according to the merits of the grain they con- 
tain and in accordance with the grades, rules and regulations provided by this 
chapter, and shall leave in each car a card showing the grade of such grain, 
and if graded below number one grade the reasons for such grade shall be 
noted in the margin of the card; the inspector shall then seal each car in- 
spected with his official seal, keeping a correct memorandum of it. In all 
cases where no appeal is taken from any inspectors’ decision within the time 
prescribed for making appeals as provided by this chapter, his decision 
thereon shall be final and binding on all concerned, and in all cases appealed 
as provided by this chapter the chief inspector or his chief deputy shall, after 
the final appeal is decided, issue an inspection certificate in accordance with 
the decision made on the appeal, which certificate shall be final and binding 
on all concerned as to the grade of the grain. [L. 95, p. 257, § 16.] 


32883. Fraud in Loading. 


After any grain has been duly inspected should any inspector, warehouse- 
man, miller, wharfinger or other person who may be unloading it find that in 
any car there is concealed a poorer grain than is shown at the time of inspec- 
tion and that it does not equal the grade given it by the inspector, he may 
upon such discovery set out the car or cars containing such grain and call for 
a reinspection, and the chief inspector or one of his deputies shall be called in 
and shall reinspect it and make a grade to conform to such rules for reinspec- 
tion. No charge shall be made for such reinspection where it is shown that 
such poorer grade was concealed. [L. 95, p. 258, § 17.] 


? 2884. Interstate Shipments. 


Any grain originally consigned to a destination outside of the state shall 
not be subject to state inspection nor to the inspection fees provided for in 
this chapter, unless it is milled or stored, or passed through some mill or 
warehouse in transit within this state, in which case it shall pass the regular 
inspection and pay the regular charges. [L. ’95, p. 258, § 18.] 


3 2885. Scales, When Tested—License to Weighers. 


The ‘chief inspector shall have full supervision of the inspection of all 
grain and the weighing of same at places provided with state inspection under 
this chapter, and at least twice each year he and his chief deputies shall ex- 
amine, test and correct all scales used in weighing grain at places provided 
with state inspection, one of which tests shall be made at the beginning of 
each season, and after such scale is tested, if it be found correct and in good 
condition, he or his chief deputy shall seal the weights and issue to the pro- 
prietor or proprietors of the place where such scales are found a license certifi- 
cate authorizing such proprietor or proprietors to use the said scales for weigh- 
ing grain, so long as they are kept correct and in good condition, which license 
shall be good for one year, unless sooner revoked by the chief inspector or his 
chief deputy. The party receiving such license shall pay the chief inspector 
or his chief deputy the sum of five dollars per annum, which sum shall be 
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paid into the state treasury by the chief inspector and credited by the state 
treasurer to the state inspection fund. If such scales be found inaccurate or 
unfit for use, the chief inspector or his chief deputy shall notify the party 
operating or using them and the party thus notified shall, at his own expense, 
thoroughly repair the same before attempting to use them, and until the 
same is done to the satisfaction of the chief inspector or his chief deputy 
the license of such party or parties shall be suspended or revoked in the 
discretion of the chief inspector or his chief deputy, but no license fees 
shall be returned to any one by reason of any license being suspended or re- 
voked. [L. 795, p. 258, § 19.] 


3 2886. Penalty for Tampering With Scales. 

Every person, persons, corporation or agent operating any warehouse, 
mill, elevator, wharf, dock, commission house, feed store, or other place where 
grain is received and weighed, located at places where state inspection is pro- 
vided for, shall, before weighing any grain after September first, eighteen 
hundred and ninety-five, procure of the chief inspector, or his chief deputy, a 
license as herein provided, which license shall show that his scales are correct 
and the weights duly sealed, and shall be posted in a conspicuous place in 
the office of the building where such scales are located. Any company, cor- 
poration, person, persons or agent, found guilty of using scales for weighing 
grain as provided for under this chapter, after they have been notified by the 
chief inspector or his chief deputy that such scales are incorrect, or any such 
person, persons, corporation or agent, who may refuse or prevent the chief 
inspector or his chief deputy from having free access to their scales in the 
regular performance of their duty, within the tenor and meaning of this 
chapter, or any such person, persons, corporation or agent, found guilty of 
tampering with any of such scales, or of rendering false weights, shall forfeit 
the sum of five hundred dollars for the first offense and one thousand dollars 
for each subsequent offense, to be recovered before any court having jurisdic- 
tion thereof, and shall also pay all costs of prosecution, and his license may 
be revoked, in the discretion of the chief inspector. The chief inspector 
shall pay all such forfeitures thus collected into the state treasury, and the 
same shall be credited to the state inspection fund. [L. 795, p. 259, § 20.] 


? 2887. Inspector to Procure, What. 

The chief inspector shall procure at the expense of the state, if not 
already provided, the necessary full set of weights and measures, stamps, 
scales and beams, which he shall cause to be tried, proved and sealed by the 
state standard, and certified by the state treasurer, by which he shall test and 
prove all scale beams, weights and measures within the purport of this chap- 
ter, and shall seal such, when found to be accurate, by stamping upon them 
the letters “Wash.” with a seal provided for that purpose. [L. 795, p. 200, 


g 21.] 
32888. Weighers, Qualifications of. 


No person, persons or corporation operating any warehouse, elevator, 
mill, wharf, dock, feed store, commission house or other places where grain 
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is received subject to state inspection, shall employ any person as weigher who 
is not competent and acceptable to the chief inspector, or his chief deputy, 
and who has not received from the chief inspector or his chief deputy a license 
to weigh grain, and who shall not have taken an oath to faithfully and hon- 
estly to perform his duties as such weigher in such form as the state grain 
commission may prescribe. No fee shall be charged for such license. The 
said person shall be in the employ and under the control of the person, per- 
sons or corporation operating any such warehouse, elevator, mill, wharf, dock, 
feed store, commission house or other place where grain is received and 
weighed, subject to state inspection, and shall receive no compensation from 
the state for services rendered. The agent or manager of such warehouse, 
elevator, mill, wharf, dock, feed store or commission house or other place, as 
above specified, shall report daily to the chief inspector or his chief deputy the 
weight of grain in each car received, referring to the car by its initial and 
number, together with the number of sacks if it be sacked grain. [L. ’95, p. 
260, § 22. ] 


@ 2889. Demurrage, When Charged. 


In case appeal be taken from any inspector’s decision, either while such 
grain is on the inspection track or after it has been placed at any mill, ware- 
house, elevator, wharf, dock, feed store, commission house or other place of 
unloading, no railroad company or common carrier shall, for the space of 
forty-eight hours after appeal has been made, charge any demurrage on any 
such cars by reason of not being unloaded, nor shall any switching charge or 
other charge or charges be put upon any such car by any railroad company or 
common carirer by reason of having to remove or reswitch them, provided 
they are ordered reswitched to the original place they were by order of con- 
signor, consignee or agent set for unloading by such railroad company or 
common carrier. [L. 795, p. 261, § 23.] 


@ 2890. Liens—Inspection Fees. 


The charges for inspection shall be and constitute a lien on the grain so 
inspected; whenever such grain is in transit the said charges shall be treated 
as advance charges, to be paid by the common carrier in whose possession 
the grain is at the time of the inspection. Every railroad company or com- 
mon carrier who handles or carires grain subject to the provisions of this 
chapter shall collect of the consignee or agent of the owner or consignor, the 
inspection charges as fixed by the state grain commissioners, and on the first 
day of each month the said railroad company or common carrier shall pay to 
the chief inspector or his chief deputy all moneys thus collected, and accom- 
pany the said moneys with a statement showing the number of cars handled 
by them, the numbers of cars, where unloaded, the initials of the cars and 
the amount of fees collected. The chief inspector shall pay all such moneys 
to the state treasurer, and said moneys shall be credited to the state grain 
inspection fund. [L. 95, p. 261, § 24.] 


2 2891. Violations, and Punishment Therefor. 
Any company, corporation, person or persons or agent found guilty of in 
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any way tampering with the inspection of grain as herein provided for, or of 
switching or unloading the same before it is inspected, or of making false 
reports or false returns on the same, or of withholding or refusing to pay the 
prescribed inspection fee, shall be deemed guilty of a misdemeanor, and on 
conviction thereof in any court of competent jurisdiction shall be fined not 
less than five hundred dollars, nor more than five thousand dollars, in the 
discretion of the court. [L. 795, p. 261, § 25.] 


2 2892. Attorney General. 


The attorney general of the state of Washington shall be ex officio 
attorney for the chief inspector and the state grain commission, hereinafter 
provided, and shall give them such counsel or advice as they may from time 
to time require, and he shall institute and prosecute any and all suits which 
the chief inspector may deem expedient and proper to institute, and he shall 
render to the chief inspector and state grain commission all counsel, advice 
and assistance necessary to carry out the provisions of this chapter according 
to the intent and meaning thereof. In all criminal prosecutions against any 
one for violations of any of the provisions of this chapter, it shall be the duty 
of the county attorney of the county in which such prosecution is brought to 
prosecute the same to a final issue. [L. 795, p. 262, § 26.] 


¢ 2893. State Grain Commission. 


There is hereby created a commission to be styled “state grain commis- 
sion,” to consist of the chief inspector and two other qualified electors of the 
state of Washington; the decision of a majority of whom shall be considered 
to be the decision of the commission on all questions arising for their consid- 
eration, and the said additional members of said commission shall hold their 
office for a period of two years and until their successors are appointed and 
qualified, and who shall be appointed by the governor, one of whom shall be 
of opposite political party to the governor. [. ’95, p. 262, § 27.] 


2 2894. Commission, How Created. 

Within thirty days after this act shall take effect the governor shall 
appoint two qualified electors of the state of Washington, who, with the chief 
inspector, shall constitute such commission and who shall hold their office 
for two years unless sooner removed by the governor. Both of said commis- 
sioners shall take an oath of office the same as is required by other state 
officers, and both of them shall be competent and experienced grain men, one 
of whom shall be a resident of Eastern Washington and pominently identified 
with grain raising, and the other shall be a resident of Western Washington. 
[L. 795, p. 262, § 28.] 


2 2895. Standards Established. 

The chief inspector shall be ex officio chairman of said commission, and 
before the twentieth day of September of each year the said commission shall 
be called together by the chairman at some place within the state, and then 
and there establish standard grades of all grain bought or handled by any pub- 
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lic warehouse within this state, which shall be known as “Washington grades.” 
The said commission shall also establish the necessary rules and regulations 
for grading and weighing grain, and shall fix the charges for inspecting and 
grading grain, and shall make such other rules and regulations as may be 
necessary for enforcing the regulations of this chapter or any law of this 
state in regard to same. [L. 795, p. 263, § 29.] 


? 2896. Inspection Rates. 


The charge for inspecting grain in sacks shall not be more than seventy- 
five cents per car for one grade only, and the charge for inspecting grain in 
bulk shall not be more than fifty cents per car, and the said commission shall 
estimate the cost of carrying out the provisions of this chapter as nearly as 
possible and fix the charges accordingly, within the limits herein provided. 
[L. 95, p. 263, § 30.] 


¢@ 2897. Published Notices to Contain, What. 


The said standard grades, charges, rules and regulations so made and 
established shall be published in some daily newspaper in each of the places 
provided with state inspection under this act each day for a period of seven 
days, beginning immediately after they are made or established, and it shall 
be the duty of every warehouseman within this state to apply to and receive 
of the chief inspector a placard copy of the said standard grades, charges, 
rules and regulations, which he shall keep posted in a conspicuous place in 
his office, and which the chief inspector shall furnish free of cost. Said com- 
mission may, on the recommendation of the chief inspector, modify such 
grades, rules and regulations, or establish new ones, and such changes shall 
be advertised the same as required for the original. [L. 795, p. 263, § 31.] 


3 2898. Standard Samples Furnished. 


It shall be the duty of the chief inspector of grain to furnish any elevator 
or warchouse in this state, or adjoining states, standard samples of grain as 
established by the state grain commission, when requested to do so by the 
proprietor, lessee or manager thereof, at the actual cost of such samples. It 
shall also be the duty of the chief inspector to advertise the cost to the ware- 
houseman of the said standard samples of grain at the time the said standard 
grades, charges, rules and regulations are advertised, as herein provided. 
[L. 795, p. 264, § 32.] 


2 2899. Inspector to Obtain Samples. 

For the purpose of maintaining the grade of wheat known abroad and in 
exporting as “fair, average quality Walla Walla,” it shall be the duty of the 
chief inspector to procure from every part of the state of Washington each 
season, as soon as it can be done after harvest, samples of the crop of wheat, 
and after collecting such samples of wheat he shall call a meeting of the 
state grain commission and they shall make up and establish from the said 
samples the said grade, which shall be a fair, average mixture of all the club 
varieties grown in the different sections of this state. If the said state grain 
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commission deems it expedient they may, in making up and establishing the 
said grade, meet and confer with like grain authorities in the state of Oregon, 
or in case there are no such authorities in the state of Oregon, then with 
the representatives of the leading handlers of grain in the city of Portland, 
Oregon, and make up and establish, as nearly as possible, the same fair, 
average quality Walla Walla, which shall be maintained in this state. This 
section shall not be so construed as to interfere with the standard grades of 
grain elsewhere provided for in this chapter. [L. 795, p. 264, § 33.] 


? 2900. Inspection Certificate to Issue, When— Fees. 


In case grain is sold for delivery on Washington grades, or as “fair, 
average quality Walla Walla,” and to be shipped from places provided with 
state inspection under this chapter, the buyer, seller or persons making the 
delivery may have it inspected out by notifying any duly authorized inspector, 
whose duty it shall be to inspect such grain, and after it is inspected to issue to 
the buyer, seller or person delivering it, on request, an inspection certificate 
showing the grade of said grain, and the said inspection shall be final and 
binding on all concerned. The person or persons calling for the said inspec- 
tion shall pay for the same inspection fees as follows, viz.: On lots from ten 
to fifty tons of two thousand pounds, five cents per ton; from fifty to one 
hundred tons, three cents per ton; from one hundred to three hundred tons, 
two cents per ton; from three hundred to one thousand tons, one cent per ton; 
for one thousand tons or more, one-half of one cent per ton: Provided, 
however, That the above scale of charges must be for a continuous delivery of 
the lot until completed, and that the chief inspector or the chief deputy may, 
in his discretion, make the charge for such inspection fifty cents per hour, 


without reference to the quantity of grain inspected, but in no case shall he 
make the said charges to exceed the actual cost of the inspector’s time while 


he is engaged in such work, nor shall any charge be less than one dollar. [L. 
95, p. 264, § 34.] 


@ 2901. Water Shipments. 


On all grain shipped by water to any of the places for which state inspec- 
tion is provided under this chapter, ten tons shall be considered a carload, 
and the inspection charges shall be fixed accordingly, but no charge on any 
smaller parcel shall be less than the charge for a carload. [L. ’95, p. 265, 


§ 35.] 


2 2902. Salaries. 

The salary of the chief inspector shall be eighteen hundred dollars per 
annum, payable in the same manner and out of the same funds that other 
state officers are paid, and the salary of each of his chief deputies shall be 
one thousand two hundred dollars per annum. The salary of other deputies 
shall be eighty-five dollars per month, payable monthly. The chief inspector 
shall be allowed all necessary transportation expenses incurred in the dis- 
charge of his duties under this chapter, which shall be paid monthly. He 
shall receive no additional salary for acting as ex officio chairman of the com- 
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mission, but the other two commissioners shall receive fifty dollars each, 
and necessary traveling expenses, for each meeting of the commission which 
they attend, when such meeting was duly called by the chief inspector, but 
not more than four such meetings shall be held in any one year. [L. 95, p. 
265, § 35.] 


? 2903. Fees, Where Deposited. 


All moneys collected by the chief inspector or his chief deputies as 
herein provided shall be paid into the state treasury by the chief inspector on 
or before the fifteenth day of each month, accompanied with a statement 
showing from what source collected and the amount of such collections. 
It shall be the duty of the state treasurer to receive all moneys aforesaid, and 
to credit the same to the grain inspection fund, and said fund is hereby appro- 
priated for the purpose of carrying out the provisions of this chapter. [L. 
"95, p. 265, § 36.] 


? 2904. Expenses, How Paid—Not to Exceed Income. 


All the expenditures and salaries not otherwise provided for under this 
chapter shall be paid out of the grain inspection fund only. No money shall 
be paid out of said fund except on a warrant issued by the state auditor. All 
bills must be approved by the chief inspector, and by him certified to be 
correct, and when presented to the state auditor he shall draw a warrant for 
such amount so certified to on the state treasurer, who shall pay the same out 
of the grain inspection fund. The expenditures under the provisions of this 
chapter shall not exceed the receipts, and it shall be the duty of the grain 
commission to see that this provision is observed. [L. 795, p. 266, § 37. ] 


3 2905. Appropriation. 


The sum of two thousand dollars is hereby appropriated out of any 
money in the state treasury not otherwise appropriated, which shall be cred- 
ited to the grain inspection fund, and used to inaugurate and carry into effect 
the provisions of this chapter. [L. ’95, p. 266, § 38.] 


3 2906. Expenses Allowed. 

The chief inspector and his chief deputies shall be allowed offices and 
office furniture and expenses incidental thereto, and also all necessary tools 
and appliances necessary to carry out the provisions of this chapter. [L. 95, 
p. 266, § 39.] : 


3 2907. Violations and Penalties Therefor. 

Any railroad company or common carrier and every officer, agent or 
employee of any railroad company or common carrier, and every person, 
persons, corporation, company or agent, who shall violate any of the provi- 
sions of this chapter, for which penalties are not specifically provided in the 
various sections thereof, shall, upon conviction, be fined and pay a sum not 
less than three hundred dollars nor more than five thousand dollars for each 
offense. [L. 95, p. 266, § 40.] 
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@ 2908. Prosecutions, How Instituted. 


All such prosecutions shall be in the name of the state of Washington, 
and may be instituted in any county in this state where such violations occur. 
All suits to inflict penalties or to collect or recover fees, fines or forfeitures 
under this chapter shall have precedence over all other business except crim- 
inal business, and if the chief inspector deems it expedient, he may employ 
counsel to assist the attorney general or county attorney in conducting such 
suit. All fees, fines and forfeitures recovered under the provisions of this 
chapter shall be paid to the chief inspector by the officer collecting the same, 
and by the chief inspector they shall be paid into the state treasury and cred- 
ited to the grain inspection fund. [L. 795, p. 266, § 41.] 


3 2909. Where Not Applicable. 

The provisions of this chapter are not intended to apply to grain brought 
by farmers in wagons into any place provided with grain inspection, and the 
provisions of this chapter shall not affect or change the liabilities of any one 
on grain now in store. [L. 95, p. 267, § 42.] 


CHAPTER V. 
OF TOLLS FOR GRINDING GRAIN. 


3 2910. Toll for Grinding. 


The owners or occupiers of all mills in this state, moved by water or 
other power, shall be entitled to one-eighth part of all wheat, rye, or other 
grain ground and bolted, or ground and not bolted, and no more: Provided, 
however, Said owner or occupier shall not be permitted to grind his own 
grain to the exclusion of other grists, when said mill is used and occupied 
as a grist mill. [L. 54, p. 398, § 1; L. 63, p. 493, § 1; Cd. 781, § 2532; 1 
H. C., § 2598. | 


22911. Duty and Liability of Miller. 


The owner or occupier of any grist mill shall well and sufficiently grind 
the grain brought to his mill for that purpose in due time and in the order 
in which it shall be received, and shall be accountable for the safe-keeping 
of all grain received in such mill for the purpose of being ground therein, 
and shall deliver it, when ground, or ground and bolted, as the case may be, 
with the bag or cask in which it was brought, when demanded, but every 
owner or occupier of a mill may grind his own grain at any time; and nothing 
in this section contained shall be construed to compel the owners or occupants 
of mills to grind for sale or merchant work. [L. 754, p. 398, § 2; L. ’63, p. 
493, § 2; Cd. 781, § 2533; 1 H. C., § 2599.] 


¢ 2912. No Liability in Certain Cases. 


Nothing contained in the preceding section shall be so construed as to 
charge the owner or occupant of any mill for the loss of any grain, bag, or 
cask, which shall happen by robbery, fire, or inevitable accident, without the 
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fault of such owner or occupants, his agents or servants. [L. 54, p. 398, § 3; 
L. ’63, p. 493, § 3; Cd. 81, § 2534; 1 H. C., § 2600.] 


? 2913. Penalties and Liability. “~ 

Every miller, or owner or occupant of a grist mill, who shall not well and 
sufficiently grind any grain as aforesaid, or not in due turn as the same shall 
be brought, or who shall exact or take more toll than is herein allowed, shall 
in every such case be liable to a fine of not less than three nor more than 
twenty dollars, and shall also be liable to the party injured in double the 
actual damages sustained by him. [L. 754, p. 398, § 4; L. 763, p. 494, § 4; 
Cd. ’81, § 2535; 1 H. C., § 2601.] 


@ 2914. Assistance in Carrying Grist. 

Every owner or occupier of such grist mill shall assist in carrying grists 
in and out of said mill, when the owner of such grist is unable to do the 
same. [L. 54, p. 398, § 5; L. 763, p. 494, § 5; Cd. ’81, § 2536; 1 H. C., 
§ 2602. ] l 


CHAPTER VI. 
OF LICENSING COMMISS.ON MERCHANTS. 


g 2916. Licensing. 

It shall be unlawful for any person, firm or corporation to engage in 
the business of selling farm, dairy, orchard or garden produce on commission 
within this state without first taking out a license therefor as herein provided. 
[L. 95, p. 369, § 1.] 


Compare act of Feb. 21, '93, (L. ’93, p. 2, §§ 1-4) which is omitted as being superseded 
by this chapter. 


3 2917. Name Filed, When. 


Any person, firm or corporation desiring to engage in the business of 


selling farm, dairy, orchard or garden produce on commission shall file with 
the secretary of state his sworn statement, giving his full name if an indi- 


vidual, the full names of all the partners if a partnership, and the date of 
incorporation and where incorporated if a corporation; also the place where 
the proposed business is to be conducted, the actual amount of capital that 
will be employed in the business, and the character of produce to be dealt in 
by the applicant. [L. 95, p. 369, § 2.] 


32918. Fees. 


Such applicant shall also deliver to the secretary of state the state treas- 
urer’s receipt for the sum of five dollars, and the sum so collected shall go 
into the general fund. [L. ’95, p. 369, § 3.] 


2919. License to Issue, When. 


It shall thereupon be the duty of the secretary of state to deliver to such 
applicant a license to carry on the business of a commission merchant until 
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the thirty-first day of December of the year in which said license is issued: 
Providing, Such person is, in the judgment of the secretary of state, a proper 
person to carry on such business. [L. 95, p. 369, § 4.] 


2 2920. Pool Prohibited. 


It shall be unlawful for persons engaged in the business of commission 
merchants to enter into any combination, conspiracy or pool for the purpose 
of artificially raising or depressing the market prices of any farm, dairy, 
orchard or garden produce, or of excluding from the market the produce of 
any particular locality grown or manufactured by any person. [L. 795, p. 
369, § 5.] 


2 2921. Consignments Registered and Sales Noted. 

Every person, firm or corporation engaged in the business of handling or 
selling produce hereinbefore mentioned on commission shall keep an accurate 
set of books, in which shall be truly stated the amount and character of any 
consignment received by him, with the date of receipt, the name of the 
consignor or his agent, and the condition of the shipment when received, and 
when the same shall be sold or any portion thereof; the name of the person to 
whom sold, together with the amount and date of sale, shall be entered on 
the books, which books shall be open to the inspection of any consignor 
or his agent during business hours. [L. ’95, p. 370, § 6.] 


@ 2922. Consignor Notified, When. 

It shall be the duty of any person, firm or corporation making any sale of 
produce on commission to make a true account and return thereof to the 
consignor within seven days after the making of such sale, in which statement 
shall be shown the quantity of each kind of produce sold, the price received 
and the name and address of the person to whom sold. [L. 95, p. 370, § 7.] 


¢ 2923. Consignor Paid, When. 

It shall also be the duty of every person, firm or corporation engaged in 
the business of selling farm, dairy, orchard or garden produce on commission 
to pay to the consignor within thirty days the full amount of moncy due him, 
to the consignor upon any such sale or any sale of the whole or any part of 
any consignment of produce: Provided, That in case the consignor and 
consignee do not live in the same town, such payment shall be deemed to be 
made whenever such commission merchant shall deposit in the postoffice, post- 
age prepaid, a good and valid draft, check or order for the amount of such 
sale, enclosed in an envelope and addressed to the consignor at his place of 
residence. No check, draft or order shall be deemed to be good or valid 
within the meaning of this law unless the amount of money specified therein 
shall be paid to the payee or his order thereon upon demand. [L. 795, p. 
370, § 8.] 


3 2924. Consignor to Recover, When. 


If any person, firm or corporation shall make any sale of the produce 
hereinbefore mentioned upon commission and shall fail or neglect to pay the 
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amount received upon such sale as hereinbefore provided, the consignor of 
such produce shall be entitled to recover from the person making such sale 
double the amount thereof in a civil action, and such person, firm or corpora- 
tion shall also be subject to the penalties hereinafter imposed. [L. 795, p. 
370, § 9.] 


@ 2925. Penalty for Violations. 


Any person who shall violate any provision of this chapter shall be 
deemed guilty of a misdemeanor, and upon conviction thereof shall be pun- 
ished by a fine not exceeding the sum of two hundred and fifty dollars, or 
by imprisonment in the county jail for a period not exceeding six months, 
or by both such fine and imprisonment at the discretion of the court. [L. 795, 
p. 371, § 10.] 


% 2926. License Revoked, When. 


The secretary of state shall revoke any license issued under the provisions 
of this chapter whenever the person, firm or corporation holding the same 
shall be convicted of any violation of this law, or whenever in his judgment 
such person, firm or corporation is conducting said business in a manner detri- 
mental to the interest of the public. [L. 795, p. 371, § 11.] 


CHAPTER VII. 
OF INSPECTION OF LIQUORS, LICENSING SALE OF. 


@ 2927. Commissioners to Appoint Inspector. 


It shall be the duty of the county commissioners of each county to ap- 
point at least one suitable person for each village or neighborhood, where 
spirituous liquors are sold in less quantities than a gallon, whose duty it 
shall be to inspect all liquors to be sold in less quantities than a gallon. Said 
inspector shall mark and approve all such liquors submitted to him, if he 
shall find them pure and free from adulteration; but if he shall believe that 
any liquors so submitted to him have been adulterated in any manner, he 
shall retain possession of them, and may, at the request of the owner, submit 
it to chemical proof, and if found impure or adulterated, said liquor shall be . 
destroyed by said inspector. [L. ’60, p. 332, § 1; L. 763, p. 446, § 1; 1 H. C., 
§ 2802. ] 


g 2928. Duty of Inspector—Penalty for Violation. 


All inspectors under this chapter shall be duly sworn to a true and faith- 
ful performance of their duty, and should any inspector pass and approve 
any liquors that are obviously impure and adulterated, he shall be deemed 
guilty of a misdemeanor, and on conviction thereof shall be fined in any sum 
not exceeding fifty dollars for each offense, and shall forfeit his appointment 
as inspector. [L.’60, p. 332, § 2; L. ’63, p. 446, § 2; 1 H. C., § 2803. ] 
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@ 2929. Qualifications of Inspector—Bond, Amount of. 

No person shall be appointed inspector unless he shall be possessed of 
sufficient property over and above such as is exempt from execution, to pay 
all fines under this chapter, or shall give bond to the commissioners in the 
sum of five hundred dollars, for the faithful performance of all the require- 
ments of this chapter. [L. 760, p. 333, § 3; L. 63, p. 447, § 3; 1 H. C., § 
2804.] 


¢ 2930. Unlawful to Retail Liquors Not Inspected. 

If any person in this state shall sell, in quantities less than one gallon, 
any spirituous liquors, without first having them inspected and approved by 
the inspector referred to in section 2927, he shall be deemed guilty of a mis- 
demeanor, and on conviction thereof shall be imprisoned in the county jail not 
more than six months, and may be fined not more than five hundred dollars, 
according to the verdict of the jury. [L.’60, p. 333, § 4; L. 63, p. 447, § 4; 1 
H. C., § 2805. ] 


@ 2931. Fees to Which Inspector is Entitled—To be Paid by Owner. 

The inspector shall be entitled to fifty cents per barrel for all liquors 
inspected in barrels, and twelve and a half cents per dozen for all liquors 
bottled, to be paid by the owners of the liquors. [L. ’60, p. 333, § 5; L. ’63, 
p. 447, § 5; 1 H. C., § 2806. ] 


¢ 2982. ‘‘Liquors”—What is Included by the Term. 

All wines, champagnes, and cider shall be comprehended within the 
term “liquors,” for the purposes of this chapter. [L. ’60, p. 333, $ 6; L. 763, 
p. 447, § 6; 1 H. C., § 2807.] 


@ 2983. Licensing Sale of Liquors. 


The board of county commissioners of each county in the state of Wash- 
ington shall have the sole and exclusive authority and power to regulate, 
restrain, license, or prohibit the sale or disposal of spirituous, fermented, 
malt, or other intoxicating liquors outside of the corporate limits of each 
incorporated city, incorporated town, or incorporated village in their respec- 
tive counties: Provided, That the annual license fee for the sale of spirituous, 
fermented, malt, or other intoxicating liquors shall, in no instance, be less 
than three hundred dollars or more than one thousand dollars, which said 
license fee shall be paid annually in advance to the county treasurer, who 
shall pay ten per cent of the amount into the general fund of the state treas- 
ury, thirty-five per cent into the county school fund, and the remaining fifty- 
five per cent into the gencral county fund: Provided further, That no license 
shall be granted to sell spirituous, fermented, malt, or other intoxicating 
liquors by said county commissioners within one mile of the corporate limits 
of any incorporated city, town or village. [L. ’88, p. 124, § 1; 1 H. C., § 
2808. ] 


po former acts upon Aus subject see L. This chapter does not contravene the or- 
'54, 339; L. '67, p "71, pp. 58-61; ganic act of the territory (Rev. St. U. S., 
L. Re pp. tira: pou 7 D. 124; Le "86, pp. ; 1924) requiring an act to embrace but one 
31-38. ubject which shall be expressed in the 
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title: State v. Spokane Falls, 2 W., 40. 
The act of Jan. 25, '&6, (L. '86, p. 31) gener- 
ally known as the local option act, attempts 
to delegate legislative functions to the var- 
ious election precincts, and is hence uncon- 
stitutional and void: Thornton v. Ty., 3 W. 


T., 482. 

The provisions of the city charter of Spo- 
kane Falls providing for the retention of 
all moneys by the city obtained from liquor 
licenses is repealed by this section, which 
provides that ten per cent thereof shall be 
pala into the territorial treasury: State v. 

pokane Falls, supra. 

The act of the board of county commis- 
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within their jurisdiction, is a quasi-judicial 
one; and, if erroneous, the remedy is by 
appeal or certiorari, and not by injunction: 
N. P. Ry. Co. v. Whalen, 3 W. T., 452. 

The refusal of county commissioners to 
grant more than two liquor licenses in cer- 
tain unincorporated towns will not subject 
them to removal on the ground of collusion 
with others to monopolize the liquor busi- 
ness in said town for the purpose of de- 
frauding the county, when the statute gives 
the commissioners the sole and exclusive 
authority to regulate, restrain, license and 
prohibit the sale of intoxicating liquors 
outside the corporate limits of cities and 


sioners in granting license for sale of in- 


towns: State v. Friars, 10 W., 348. 
toxicating liquors, which is exclusively 


2 2934. Regulation of in Incorporated Cities—Disposal of Fees. 


The mayor and council or other governing body of each incorporated 
city, incorporated town, or incorporated village in the state of Washington 
shall have the sole and exclusive authority and power to regulate, restrain, 
license, or prohibit the sale or disposal of spirituous, fermented, malt, or 
other intoxicating liquors within the corporate limits of their respective cities, 
towns, or villages: Povided, That the annual license fee for the sale of such 
spirituous, fermented, malt, or other intoxicating liquors shall, in no instance, 
be less than three hundred dollars or more than one thousand dollars, which 
said license fee shall be paid annually in advance to the treasurer of the city, 
town, or village, who shall pay ten per cent thereof into the general fund of 
the state treasury, and hand the remaining ninety per cent into the general 
fund of the city, town, or village treasury. [L. *88, p. 124, § 2; 1 H. C., § 
2809. ] 


See notes to § 938 supra. 


g 2935. Applicant for License Must Give Bond. 

In granting the license authorized by this chapter the proper authorities 
shall exact from each applicant a bond in the sum of one thousand dollars, 
conditioned that the applicant shall keep an orderly house, and will not sell 
liquors to minors. He shall in case of violating the terms of the license 
forfeit the same, and be subject to the other penalties provided by law for 
illegal selling of spirituous, fermented, malt, or other intoxicating liquors; 
the authorities granting the license shall have full authority and power to 
declare it forfeited for the violation of any of the terms upon which it is 
granted. [L. 788, p. 125, § 3; 1 H. C., § 2810.] 


2 2986. Construction of This Chapter. 

Nothing in this chapter shall be held or construed to allow any person, 
firm, or corporation to barter, sell, or otherwise dispose of any spirituous, 
malt, fermented, or other intoxicating liquors without having first obtained a 


license therefor, as required by the provisions of this chapter, except as pro- 
vided in the next succeeding section. [L. ’88, p. 125, § 5; 1 H. C., § 2811.] 


§ 2937. Druggists May Sell Without License, When. 
Nothing in this chapter shall be construed to apply to any pharmacist or 
druggist, so as to prohibit him from or punish him for the dispensing of any 
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spirituous, fermented, malt, or other intoxicating liquors in good faith, upon 
the written prescription of any reputable physician; and nothing in this 
chapter shall make it unlawful for such pharmacist or druggist to sell pure 
alcohol for scientific or mechanical purposes to any reputable mechanic or 
scientist, upon his written certificate, which must be filed with the other 
prescriptions of said pharmacist or druggist, that said alcohol is to be used 
for the scientific or mechanical purposes specified in said certificate, and for 
no other purpose; and nothing in this chapter shall make it unlawful for any 
pharmacist or druggist to sell pure grape wine to any regularly ordained 
clergyman or other church officer of any recognized religious denomination 
for sacramental purposes, upon the written certificate of said clergyman or 
other church officer, which certificate must be filed with the other prescrip- 
tions of said pharmacist or druggist, that said wine is to be used for sacra- 
‘mental and for no other purposes. [L. ’88, p. 125, § 6; 1 H. C., § 2812.] 


¢ 2938. Improper Sale by Druggist—Penalty for. 

Any pharmacist or druggist who shall sell or dispose of any alcohol, or 
any spirituous, fermented, malt, or other intoxicating liquors, for any pur- 
poses or in any manner other than as provided in the last preceding section, 
without having a license for the sale of such intoxicating liquors, shall, upon 
conviction thereof, in any court having jurisdiction thereof, the [be] subject 
to the same fines and penalties imposed by any law or ordinance upon any 
other person for selling intoxicating liquors without a license. [L. ’88, p. 
126, § 7; 1 H. C., § 2813.] 


¢ 2939. Wholesale License and Licensing Billiard Tables, etc. 

Said county commissioners in their respective counties shall also have 
powcr to grant licenses to sell spirituous liquors and wines therein in greater 
quantities than one gallon, to be called a wholesale license, upon the payment 
of the sum not to exceed one hundred dollars per annum, into the county 
treasury by such person so desiring such licence; also, upon payment of not 
to excecd a like sum into the county treasury by any person desiring a grocery 
license to sell lager beer, to grant such person such license to sell for the 
period of one year; also, upon the payment of such sum as the county com- 
missioners may establish and fix, by order duly entered in the record of their 
proceedings, not exceeding twenty-five dollars per annum for each billiard 
table, pigeon hole table, or bowling alley, grant a license to any person 
applying for the same and giving such bond, not exceeding two hundred 
dollars, as such commissioners may require: Provided, No person shall 
be required to take out any license to sell any wine made from fruit produced 
by such person’s own labor, in this state. [L. ’73, p. 438, § 5; 1 H. C., § 
2817. | 


This chapter, so far as it relates to spirituous liquors, appears to be repealed by the 
last chapter. a later enactment. 


22940. Penalty for Keeping Billiard Table, etc., Without License. 
Any person who shall sell spirituous liquors or wines in greater quan- 
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tities than one gallon, or shall retail lager beer or keep a billiard table or 
tables, or bowling alley or alleys, for hire, in any county in this state, without 
first taking out a license therefor, shall be deemed guilty of misdemeanor, 
and upon conviction thereof shall be fined in any sum not exceeding fifty 
dollars nor less than five dollars, and shall be committed to the county jail 
of the county where such offense may be committed, and be placed at hard 
labor until such fine and costs shall be paid, or they may otherwise be dis- 
charged by due course of law. [L. ’73, p. 439, § 6; 1 H. C., § 2818. ] 


@ 2941. License—Where and How to Procure. 


Any person desiring a license to do any business provided by this chap- 
ter that a license shall be taken out for doing, shall have the same granted 
by paying to the county treasurer of the county where he wishes to carry on 
such business the maximum sum that the county commissioners are by this 
chapter authorized to fix therefor, and executing such bond, to be approved 
by the county auditor, as provided in this act, shall be given before license 
shall issue for carrying on such business. [L. ’73, p. 439, § 7; 1 H. C., § 
2819. ] 


22942. Length of Time for Which License May be Granted. 

The licenses authorized to be granted by this chapter shall, at the option 
of the person applying for the same, be granted for six, nine, or twelve months, 
and the person holding such license may transact the business thereby author- 
ized at any place in the county where such license is granted: Provided, 
That such business shall not be transacted in but one place in the county 
at a time. [L. 73, p. 439, § 8; 1 H. C., § 2820.] 


@ 2943. Duty of County Auditor to Issue License, When. 

Upon presentation to the county auditor of any county of the certificate 
of the county treasurer that any person has paid into the county treasury the 
amount provided by this chapter to be paid for the transaction of any business 
that a license may be granted to transact, and for the time provided in this 
chapter, and upon the execution and delivery to such auditor of the bond 
hereinbefore required, it shall be the duty of such county auditor to issue such 
license to such person so presenting such certificate, executing and delivering 
such bond, and making application therefor for the period of time that the 
money, as shown by the treasurer’s certificate, would entitle the person so 
presenting the same to have a license issued for. [L. ’73, p. 439, § 9; 1 H.C., 
§ 2821. ] : 


3 2944. Billiard Table, etc,—When Deemed to be Kept for Hire. 

Any person who shall keep a billiard table or tables, pigeon hole, Jenny 
Lind, and all other gaming tables, or bowling alley or bowling alleys, in a 
drinking saloon or house, or in a room or building adjoining or attached 
thereto, and shall allow the same to be used by two or more persons to deter- 
mine by play thereon which of the persons so playing shall pay for drinks, 
cigars, or other articles for sale in such saloon or drinking house, shall, 
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within the meaning of this chapter, be deemed to keep the same for hire. 
[L. ’73, p. 440, § 10; 1 H. C., § 2822.] 


CHAPTER VIII. 
OF CIVIL REMEDIES AGAINST LIQUOR DEALERS. 


? 2945. Action for Injuries Caused by Intoxicated Person. 

Every husband, wife, child, parent, guardian, employee, or other person, 
who shall be injured in person or property, or means of support, by any intoxi- 
cated person, or in consequence of the intoxication, habitual or otherwise, 
of any person, shall have a right of action in his or her own name, severally 
or jointly, against any person or persons who shall, by selling or giving intoxi- 
cating liquors, have caused the intoxication, in whole or in part, of such per- 
son; and any person or persons owning, renting, leasing, or permitting the 
occupation of any building or premises, and having knowledge that intoxi- 
cating liquors are to be sold therein, or who, having leased the same for other 
purposes, shall knowingly permit therein the sale of any intoxicating liquors, 
shall, if any such liquors sold or given therein have caused, in whole or in 
part, the intoxication of any person, be liable, severally or jointly, with the 
persons selling or giving the intoxicating liquors as aforesaid, for all damages 
sustained, and the same may be recovered in a civil action, in any court of 
competent jurisdiction. A married woman may bring such action in her 
own name, and all damages recovered by her shall inure to her separate use; 
and all damages recovered by a minor under this chapter shall be paid either 
to such minor or to such person in trust for him, and on such terms as the 
court may direct. In case of the death of either party, the action and right 
of action to or against his executor or administrator shall survive. [L. 79, 
p. 132, § 1; Cd. 781, § 2059; 1 H. C., § 2814.] 
ae es 6487 et seq., habitual drunk- son, 2 W., 1%. 

RVers a ian alion for dam- ior E of E DaT and Pitot 
ages for injuries caused by the use of in- under this section, giving a right of action 
ages on the injury to plaintifs means of of any person, there ig a misioinder of par. 
support, it is error for the court to instruct ties plaintiff, as the words ‘severally or 
the jury that the plaintiff would be entitled jointly” in said section refers to defendant 


to damages for injuries to their property, and not the plaintiff: Id. 
person or means of support: Delfel v. Han- 


3 2946. License for Selling Liquors to be Refused, When. 

No license for the sale of intoxicating liquors shall hereafter be granted 
without the consent in writing of the owner or lessor of the building or prem- 
ises in which the business is to be conducted; and the paper containing such 
written consent shall be kept on file by the officer issuing such license. [L. 
"79, p. 133, § 2; Cd. 781, § 2060; 1 H. C., § 2815.] 


g 2947. Action by Owner to Recover Money Paid for Act of Tenant. 
Any owner or lessor of real estate, who shall pay any money on account 
of his liability incurred under this chapter, for any act of his tenant, may, 
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in a civil action, recover of such tenant the money so paid. [L. ’79, p. 133, § 
3; Cd. 781, § 2061; 1 H. C., § 2816.] 


CHAPTER 1X. 
OF LICENSING SALE OF CIGARETTES. 


2 2949. License. 


Hereafter it shall be unlawful for any person or persons to sell cigarettes 
made of tobacco in combination with any substance or material, covering or 
wrapper, or containing any substance or material other than tobacco, until 
such person or persons shall have obtained a license therefor. [L. ’95, p. 
125, § 1.] 


Compare &8§ 1-3 of the Laws of '93, p. 82, relating to cigarettes, omitted as superseded 
by this chapter. 


2 2950. Oath to Contain What. 

The applicant for such license shall make oath that, to the best of his 
knowledge and belief, the cigarettes intended to be sold pursuant to said 
license do not contain any injurious drug, narcotic or other deleterious mat- 
ter, and that he will not knowingly sell any cigarettes containing any such 
injurious drugs, narcotics or other deleterious matter. [L. 795, p. 125, § 2.] 


2 2951. License by Whom and When Issued. Fees for. 

The board of county commissioners of any county, or the board of alder- 
men or city council of any incorporated city, as the case may be, are hereby 
authorized to issue licenses for the sale of cigarettes, on written application 
made to such board or council, in the manner hereinbefore provided, indorsed 
by not less than five reputable citizens, resident of the city or county wherein 
the applicant resides, or has a place for the transaction of business. Every 
person so licensed shall pay a fee of ten dollars if sales are to be made at retail, 
and twenty-five dollars if sales are to be made by wholesale, for the right to 
sell cigarettes for the period of one year from the date of such license. Li- 
censes may be granted for any fractional part of a year at the same rate pro- 
portionately; but no license granted to one party shall be transferable or 
assignable: Provided, That no license shall be granted for a shorter period 
than six months. [L. ’95, p. 125, § 3.] 


3 2952. Fees, When Paid. _ 

All moneys derived from licenses for the sale of cigarettes shall be paid 
over by said board of county commissioners, board of aldermen, or city coun- 
cil, to the county treasurer of the county wherein the same may be granted, 
except in incorporated cities, when the money derived from the said licenses 
shall be paid into the general fund of said city. [L. 95, p. 126, § 4.] 


2 2953. Penalties. 
Any person selling or giving away cigarettes without a license, or selling 
or giving away any cigarette or cigarettes containing any injurious drug, 
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narcotic or other deleterious matter mentioned in section 2950 of this chapter, 
is guilty of a misdemeanor, and shall on conviction thereof be subject to a 
fine of fifty dollars for each offense, or be imprisoned for sixty days in a 
common jail or penitentiary, and any person having a license, or any person 
not licensed, who sells or gives away any cigarette or cigarettes, of any and 
every kind whatsoever, to a minor under the age of eighteen years, shall be 
subjected to the same penalty as herein provided. [L. ’95, p. 126, § 5.] 


$2954. Same. 

Any person selling cigarettes of any and every kind whatsoever, except 
in an original and full package, is guilty of a misdemeanor, and shall on con- 
viction thereof be subject to the same penalty as in the section last above 
provided. [L. 795, p. 126, § 6.] 


2 2955. Unlawful to Sell to Minors Under 18 Years of Age. 

In addition to the penalty above provided for, the sale or giving away of 
cigarettes to a minor under the age of eighteen years, the parent or guardian 
of such minor or any individual or association suing in behalf or for the 
benefit of such minor, may prosecute, in a civil action, any person so violating 
this chapter, for the penalty of two hundred and fifty dollars and the costs of 
the action, one-half of which amount shall be paid to any person as his moicty 
share who furnished the information upon which the action is brought and 
penalty recovered. Any person convicted of a violation of this chapter, who 
has a license, shall forfeit his license, and the same shall be revoked and can- 
celed by the board or council having jurisdiction, and no license shall there- 
after be granted any person whose license has been forfeited and revoked as 
provided by this chapter. [L. 795, p. 126, § 7.] 


CHAPTER X. 
OF STATE BOARD OF HEALTH AND SANITARY PROVISIONS. 


¢ 2956. State Board of Health—Appointment—Terms. 

The governor, with the advice and consent of the senate, shall appoint 
five persons, who shall constitute the state’s board of health. The persons 
so appointed shall hold their office for five years: Provided, That the term 
of office of the first five appointed shall be so arranged that the term of one 
shall expire on the thirtieth day of December of each year, and the vacancies 
so created, as well as all vacancies occurring otherwise, shall be filled by the 
governor, with the advice and consent of the senate: And provided also, 
That appointments made when the senate is not in session may be confirmed 
at the next ensuing session. [L. 791, p. 188, § 1; 1 H. C., § 2606. ] 
foc § 2972 et seq., county boards of ae tL ee Pena aoa. sto be superseded, by 

The board of health for the collection dis- this chapter. ee Const. es 1; 
trict of Puget Sound, established by §§ 2186- but see State v. Seavey, 7 wat 
? 2957. Authority of Board—Officers to Co-Operate With Board. 


The state board of health shall have the general supervision of the 
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interests of the health and life of the citizens of the state; they shall have 
authority to make such rules and regulations and such sanitary investigations 
as they may, from time to time, deem necessary for the preservation or im- 
provement of public health; and it shall be the duty of all police officers, 
sheriffs and constables, all county officers and employees of the state, to en- 
force such rules and regulations so far as the efficiency and success of the 
board may depend upon their official co-operation. [L.’91, p. 189, § 2; 1 H. 
C., § 2607.] 


@ 2958. Registration of Births and Deaths—Duties of Secretary. 

The board of health shall have supervision of the state system of regis- 
tration of births and deaths as hereinafter provided. They shall recommend 
such forms and such legislation as shall be necessary for the thorough regis- 
tration of vital and mortuary statistics throughout the state. The secretary 
of the board shall be the superintendent of such registration, and shall keep 
well bound record books, in which shall be tabulated the reports made to the 
state board by the county auditor as hereinafter provided. He shall keep 
an accurate account of all moneys received for certificates issued, for fines and 
all other sources. He shall pay at the end of each month all money on hand 
to the state treasurer for the credit of the state board of health. [L. ’91, p. 
189, $ 3; 1 H. C., § 2608. ] 


3 2959. Physicians, Accoucheurs, and Midwives Must Register. 

It shall be the duty of all physicians in this state to register their names 
and postoffice address with the county auditor of the county where they 
reside; and every physician shall, under penalty of ten dollars, to be recovered 
in any court of competent jurisdiction in the state, at suit of any member 
of any state or local board of health, report to the county auditor on or before 
the fifteenth day of every month, all births and deaths which may come under 
his or her supervision during the previous calendar month, with a certificate 
of the cause of death, and such correlative facts as the board may require, in 
the blank forms to be provided and furnished by the county auditor. [L. 790, 
p. 41, § 1; L. 91, p. 189, § 4; 1 H. C., § 2609; L. 795, p. 41, § 1.] 


2 2960. Report of Birth or Death, Where no Physician in Attendance. 

Where any birth or death shall take place, no physician, accoucheur, 
or midwife being in attendance, the same shall be reported to the county 
auditor within thirty days from the date of their occurrence, with the sup- 
posed cause of death, by the parent, or if none, by the nearest of kin not a 
minor, or if none, by the resident householder where the death shall occur, 
under penalty as provided in the preceding section of this chapter. [L. ’91, 
p. 189, $ 5; 1 H. C., § 2610.] 


2 2961. Coroners Must Report Death to Auditor. 


The coroners of the several counties shall be required to report to the 
county auditor all cases of deaths which may come under their supervision, 
with the cause and mode of death, etc., as per forms to be provided and 
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furnished by the county auditor, under penalty as provided in section 2959. 
[L. 791, p. 190, § 6; 1 H. C., § 2611.] 


8 2962. Moneys Recovered for Penalties, Appropriation of. 


All moneys recovered under the penalties herein provided shall be appro- 
priated to a special fund for the carrying out of the objects of this law. [L. 
791, p. 190, § 7; 1 H. C., § 2612.] 


@ 2963. Records—What Must be Kept by Auditors, and How. 


The county auditor of the several counties in this state shall be required 
to keep a record book for the registration of the names and postoffice addresses 
of physicians, accoucheurs, and midwives, to be known as a register of physi- 
cians and accoucheurs. Shall also keep a book for registering all births, to 
be known as a birth register, and also shall keep a book to register all deaths, 
to be known as a death register, and all the births and deaths so registered 
shall be transcribed quarterly, in alphabetical order, into books to be known 
as the permanent record of births and the permanent record of deaths. He 
shall also keep a book, to be known as the marriage statistic record, in which 
shall be recorded all the statistical information prescribed by the state board. 
Said books shall always be open for inspection, and said county auditor shall 
be required to render a full and complete report of all marriage statistics, 
births, and deaths to the secretary of the board of health quarterly, and at 
such other times as the secretary of the board may direct. [L. 791, p. 190, 
§ 8; 1 H. C., § 2613.] 


2 2964. Meetings of Board—Quorum, Rules, etc. 


The first meeting of the board shall be within fifteen days after their 
appointment, and thereafter in January and June of each year, and at such 
other time as the board shall deem expedient. The meeting in January of 
each year shall be at the capital. A majority shall constitute a quorum. They 
shall choose one of their number to be president, and they may adopt rules 
and by-laws for their government, subject to the provisions of this chapter. 
[L. 791, p. 190, § 9; 1 H. C., § 2614.] 


2 2965. Secretary—Election and Salary of—Expenses. 


They shall elect a secretary, who shall perform the duties prescribed by 
the board, and by this chapter. He shall receive a salary of one hundred 
dollars per annum. He shall also receive his actual traveling expenses in- 
curred in the performance of his official duties. The other members of the 
board shall receive no compensation for their services, but their traveling and 
other expenses, while employed on business of the board, shall be paid. The 
president of the board shall quarterly certify the amount due the secretary 
as salary, and all other accounts due, and on presentation of his certificate, 
with the proper vouchers, the auditor of state shall draw his warrant on the 
treasurer for the amount. [Cf. L. 791, p. 191, § 10; 1 H. C., § 2615; L. 97, 


p. 283, § 1.] 
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2 2966. Annual Report of Board, What to Contain. 

It shall be the duty of the board of health to make an annual report, 
through their secretary or otherwise, in writing, to the governor of the state 
on or before the first of January of each year, and such reports shall include 
so much of the proceedings of the board and such information concerning 
vital statistics, such knowledge respecting diseases, and such instructions 
on the subject, as may be thought useful by the board for the dissemination 
among the people, with suggestions as to legislative action as they may deem 
necessary. [L. 791, p. 191, § 11; 1 H. C., § 2616.] 


3 2967. Books and Certificates, How Furnished. 
The secretary of the state shall furnish to each county auditor the neces- 
sary books for record, and blank certificates in book form, which certificates 


the county auditor shall furnish to each physician practicing in his county. 
[L. 791, p. 191, § 12; 1 H. C., § 2617.] 


2 2968. Rooms to be Provided by Secretary of State. 

The secretary of the state shall provide room suitable for the meetings of 
the board and office room for the secretary. [L. 791, p. 191, § 14; 1H. C., 
§ 2618.] 


3 2969. Board to Take Cognizance of Fatal Diseases Among Animals. 

The state board of health shall take cognizance of any fatal diseases which 
may be prevalent among the domestic animals of the state, and ascertain 
the nature and causes of such disease, and shall, from time to time, publish 
the result of their investigations, with suggestions for the proper treatment 
of such animals as may be affected, and the remedy or remedies therefor. [L. 
91, p. 191, § 15; 1 H. C., § 2619.] 


See infra § 3459 et esq., powers of board as See infra § 3447, powers of local boards of 
to animals infected with contagious dis- health regarding diseases among animals. 
eases. 


CHAPTER XI. 
OF MUNICIPAL BOARDS OF HEALTH AND QUARANTINE. 


4 2972. County Boards—Duties—Health Officer—Bond and Oath of. 

The county commissioners of the several counties of the state of Wash- 
ington shall be and the same are hereby created and constituted a board of 
health for said county, whose duty it shall be to make such regulations re- 
specting the quarantine of ships or vessels, prescribing in what case it shall 
be performed by vessels arriving at any port in said state as may be just and 
reasonable, and the same modify or change as in their opinion the public 
safety requires; and the board of health so constituted shall appoint a health 
officer, who shall, before entering upon the duties of his office, give bonds, 
with good and sufficient sureties, to the county commissioners of the county 
where appointed, in the sum of one thousand dollars, conditioned for the 
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faithful performance of his duties as such health officer, and shall be sworn 


before some officer qualified to administer oaths to perform the duties of his 
office to the best of his ability, and which bond and oath shall be filed in the 


ofñce of the county auditor. 


See supra § 2969, authority of state board 
of health. 

See infra § 3447, power of county board as 
to diseases among domestic animals. 

The following sections (2201-22083) of the 
Code of ’81 are given here, it being uncer- 
tain as to whether they are in force: 

‘Sec. 2201. The county commissioners of 
each and every county in this state shall 
be constituted a board of health. When- 
ever it is considered necessary by said 
board of commissioners for the prevention 
of the spread of contagious diseases, it shall 
be their duty to use all necessary means 
therefor. They shall have power to restrain 
travel, to isolate infected and diseased per- 


[L. °88, p. 46, § 1; 1 H. C., § 2621.] 


by them deemed necessary to the safety of 
the apeo le of their respective counties.” 
©. POND, Any person or persons refusing 

to padi with the requirements of said 
commissioners in the duties imposed upon 
them by this chapter shall be guilty of a 
misdemeanor, and upon conviction thereof 
before any court of competent jurisdiction 
shall be fined in any sum not exceeding one 
hundred dollars, or imprisonment not to ex- 
ceed thirty days. 2a 

“Sec. 2203. The commissioners of each 
county shall appropriate all necessary 
funds, out of any moneys not otherwise ap- 
propriated, in their respective counties for 
the enforcement of this chapter.” 


sons, to employ physicians and nurses when 


¢ 2973. Duties of Health Officer—Vessels to be Disinfected, etc. 


The health officer shall reside in the county where appointed, and shall 
require all vessels having on board any person or persons infected with small- 
pox, plague, pestilential or malignant fever, or other malignant, infectious, 
or contagious diseases, or who shall have been so infected during the voyage, 
or having on board any goods reasonably supposed to have any infections 
of such disease, to perform quarantine at some safe, suitable, and convenient 


place selected and designated for the purpose by the board of health, and 
order the master or other person having charge or control of such vessel to 


proceed with such vessel and anchor at such designated place, there to remain 
and be purified and cleansed as he may direct, and a suitable place on shore 
may be prescribed and properly limited for the landing, care, treatment, and 
purification of any person or passenger of such vessel. [L. ’88, p. 46, § 2; 1 
H. C., § 2622. ] 


¢ 2974. Purification of Goods from Infected Vessel—Expenses—Fees. 


The board of health may, and it shall be their duty to, seize any goods 
landed from any such infected vesel without the permission of the health 
officer, and remove and keep the same until they have caused them, the said 
goods, to be thoroughly cleansed and purified, and which cleansing and puri- 
fication shall be performed by or under the direction of the health officer, 
with all possible dispatch, at which time such goods shall be turned over to 
the care and custody of the person properly claiming the same, upon payment 
by the person so claiming of the expense of such removal and purification; 
and upon the failure of the health officer to turn over to such person any such 
goods, agreeably to the provisions of this section, he shall be liable for all 
damages that may arise from such failure, and which may be recovered by 
suit in any court of competent jurisdiction, together with costs of suit; that 
the fees of the health officer shall be fixed by the board of health provided for 
in this act, but shall not exceed the sum of five dollars for each vessel boarded 
or examined in the daytime, and ten dollars in the night time, between the 
hours of ten, p. m., and five, a. m., nor the sum of fifteen dollars for fumi- 
gating a vessel, which fee shall be paid [by the owner or agent of said] 
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vessel, and shall be a lien on said vessel until paid, and no vessel shall receive 
a bill of health or clearance until such fee is paid, and the health officer may 
recover such fee, together with the cost of suit, in any court having jurisdic- 
tion. [L. 88, p. 47, § 3; 1 H. C., § 2623.] 


Sections 2972-2985 constitute “this act.” 


% 2975. Disobedience of Regulations—Penalty for. 

Any owner, master, supercargo, officer, seaman, consignee, or any other 
person who shall refuse or neglect to obey the orders and regulations of the 
board of health in regard to such quarantine on the purification and cleansing 
of such vessel shall be punished by fine not exceeding one thousand dollars, 
or by imprisonment not exceeding three months, or both. [L. ’88, p. 47, § 4; 
1 H. C., § 2624.] 


% 2976. Infected Person Taken Ashore—Expenses of. 

Any person sick on board any such vessel may be sent on shore by said 
health officer, at some place appointed and limited for the purpose, and shall 
there be maintained, provided, and cleansed by or under the direction of the 
health officer, at the expense of such sick or infected person, if able, otherwise 
at the expense of the vessel in which the person or persons may have been 
brought into any of the ports or waters of the state of Washington, or border- 
ing on said state. [L. ’88, p. 47, $5; 1 H. C., § 2625.] 


¢ 2977. Violation of Quarantine—Penalty. 

If any person shall come on shore from any vessel, infected or justly 
suspected of being so, subjected to or performing quarantine, or shall leave 
the place appointed for the sick or for purification, being employed or placed 
there by the health offcer, without permission of such officer, he or she 
shall be fined not exceeding one thousand dollars, or imprisoned not exceed- 
ing three months, or both. [L. ’88, p. 47, § 6; 1 H. C., § 2626. | 


¢ 2978. Penalty for Going on Quarantined Vessel or District. 

If any person shall, without permission of the health officer, go on board 
any vessel ordered for or performing quarantine, or go within the limits ap- 
pointed by the health officer for the reception of infected persons and prop- 
erty on shore, he or she shall be considered as infected, and shall be held to 
undergo purification in the same manner and under the same regulations and 
penalties as those who are performing quarantine, and shall remain there at 
his or her own expense until discharged by the health officer, and any person 
coming into any such place having been previously disguised [designated] as 
a place for infected persons or property, or on board any vessel ordered to or 
performing quarantine, and having at the time the lawful flag, as hereinafter 
described, hoisted to the masthead, without permission of the health officer, 
he may be forcibly detained by the person or persons there employed by the 
health officer till he shall have undergone purification in the same manner 
and under the same regulations as those performing quarantine. [L. ’88, p. 
48, § 7; 1 H. C., § 2627.] 
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32979. Quarantine flage—Penalty for Not Hoisting. 

A red flag, at least six feet long and four feet wide, shall be hoisted from 
sunrise to sunset at the main truck of any and all vessels ordered for and 
performing quarantine, failing in which the vessel shall be liable to a fine of 
five hundred dollars: Provided, The master or other person having the care 
and custody of any such vessel shall first be notified of such regulation, and 
have sufficient time and opportunity to procure said flag. A flag, as herein- 
before described, shall also be conspicuously displayed at the place designated 
by the board of health for the reception of infected persons and property on 
shore, in default of which the officer or officers having the control of such 
infected place shal) forfeit his appointment, and shall also be hable to a fine 
of fifty dollars, to be recovered before any justice of the peace by any person 
suing for the same. [L.’88, p. 48, § 8; 1 H. C., § 2628. ] 


22980. Landing Infected Vessels or Making False Declarations—Penalty. 
If any master, owner, supercargo, officer, seaman, or consignee of any 
vessel, or any other person knowing such vessel to be subject to quarantine, 
shall bring or suffer the same to be brought to or near any wharf, store, or 
dwelling house, or other building not in use for the purpose of the health 
officer in his official capacity as such, or shall make any false declaration as 
to the port or place from which such vessel came, or in regard to the condition 
and health of any person on board any such vessel, or shall cause, aid, or per- 
mit the landing of any person or property, of any nature or kind whatever, 
from such vessel without the permission of the health officer, he shall be 
punished by fine not exceeding five thousand dollars, or imprisonment not 
exceeding three months, or both. [L. ’88, p. 48,§ 9; 1 H. C., § 2629.] 


@ 2981. Failure to Remove Vessel to Place of Quarantine—Liability. 

If any such vessel shall not be removed to the place of quarantine agree- 
ably to the directions of the health officer, or shall be brought near any wharf, 
store, or dwelling house, or other building without his permission, the health 
officer shall cause such vessel to be forthwith removed to such place, there 
to remain at the risk of the owners till expiration of the time limited by the 
health officer, and the expense of removal shall be paid by the master, owner, 
or consignee, who shall severally be liable therefor, and may be recovered by 
the board of health, together with costs of suit, in any court having jurisdic- 
tion. [L. ’88, p. 49, § 10; 1 H. C., § 2630.] 


@ 2982. Master to Notify Health-officer—Penalty for Failure. 

The master of every vessel arriving at any port in any county in the state 
of Washington, or at any port in the waters bordering on said state, having 
on board any person infected with plague, smallpox, or other malignant, in- 
fectious, or pestilential disease, or who have been so infected during the voy- 
age, or having on board any goods which may reasonably be supposed to have 
any infection of such disease, shall forthwith give notice thereof to the health 
officer; if any such master or other person having charge of such vessel shall 
neglect to give such notice, he shall be fined not exceeding five thousand 
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dollars, or may be imprisoned not exceeding six months, or both. [L. ’88, p. 
49, § 11; 1 H. C., § 2631.] 


? 2983. Pest House—Expenses for. 


4 It shall be the duty of the health [officers] to appoint [appointed] under 
the provisions of this chapter, when by them deemed necessary, to procure a 
suitable building, either by lease or construction, to be used exclusively by 
the health officers as a pest house, and to approve all necessary expenses of 
said health officer in procuring a building and keeping the same in proper 
repair, and obtaining necessary furniture therefor, and in carrying into effect 
the provisions of this act; and the county commissioners of any of the several 
counties of the state of Washington constituting said board of health shall 
appropriate a sufficient sum out of any money in the treasury of said county 
not otherwise appropriated, to pay the health officer a just and reasonable 
compensation for the services performed in the discharge of his duty as such 
health officer, and the county auditor shall issue an order, countersigned by 
said board of health, on the county treasurer, who shall pay the same out of 
any money in the treasury not otherwise appropriated. [L. 88, p. 49, § 12; 
1 H. C., § 2632. ] 


See note to § 2974. The above section is incomplete. 


2 2984. Notice of Regulations. 


The board of health shall give notice, in such manner as they may think 
reasonable and most for the public good, of any and all regulations made by 
them under the provisions of this chapter, the expense or cost of which shall 
be paid out of the county treasury, and the county auditor is hereby author- 
ized to draw his warrant, countersigned by said board of health, on the county 
treasurer for the same, who shall pay such bill out of any money in the treas- 
ury not otherwise appropriated. [L. 88, p. 49, § 13; 1 H. C., § 2633.] 


See note to § 2974. 


% 2985. Disposition of Fines. 


All fines recovered under the provisions of this chapter, and not other- 
wise provided for, be and the same shall be paid into the county treasury. [L. 
’88, p. 50, § 14; 1 H. C., § 2634.] 


See note to § 2974. See “proviso” to § 16, L. °88, p. 50. 


3 2986. Infected Persons May be Quarantined by City. 


When any person is or has recently been infected with any disease or 
sickness dangerous to the public health, the municipal officers of the town 
or city where he or she is shall provide for the safety of the inhabitants as 
they think best, by removing him or her to a separate house, if it can be done 
without great danger to his or her health, and by providing nurses and other 
assistants, and necessaries, at his or her charge, or that of his or her parent or 
master, if able; otherwise, that of the town or city to which he or she belongs. 
[Cd. 781, § 2204; 1 H. C., § 2635. ] 
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2 2987. Persons Arriving From Infected District Must Give Notice. 

When any infectious or malignant disease is known to exist in any place 
out of the state, the municipal officers of any town or city in the 
state, by giving public notice therein as they find convenient, may 
require any person coming from such place to inform one of them or the 
town or city clerk of their arrival, and from what place, and if he or she does 
not within two hours after his or her arrival, or after actual notice of such 
requirement, give such information, he or she shall forfeit one hundred 
dollars to the use of the town or city. [Cd. ’81, § 2205; 1 H. C., § 2636. ] 


3 2988. Municipal Officers May Remove Such Persons From State. 

Said officers may prohibit a person required to give such information 
from going to any part of their town where they may think his presence would 
be unsafe for the inhabitants, and if he does not comply, they may order him, 
unless disabled by sickness, forthwith to leave the town or city, in the manner 
and by the road they may direct; and if he neglects or refuses so to do, any 
justice of any town or city, on complaint of either of said officers, may issue 
a warrant to any proper officer or other person named therein, and cause him 
to be removed out of the state; and if, during the prevalence of such disease 
in the place where he resides, he returns to any town or city in this state, with- 
out the permission of the municipal officers thereof, he shall forfeit not ex- 
ceeding one hundred dollars; and if said forfeiture is not paid, he shall be 
imprisoned not less than three months nor more than six months. [Cd. ’81, 
§ 2206; 1 H. C., § 2637. ] 


2 2989. Travelers Suspected May be Examined—License. 
The municipal officers of any town or city near to or adjoining the line 


of this state may appoint, by writing under their hands, suitable persons to 
attend at any places by which travelers may pass into such town or city from 


infected places in other states, territories, and provinces, who may examine 
such passengers as they suspect of bringing with them any infection dangerous 
to the public health, and if need be, may restrain them from traveling until 
licensed thereto by a justice of the peace in the town or city, or one of said 
officers, and any such passenger who, without such license, travels in this 
state, except to return by the most direct way to the state, territory, or 
province whence he came, after he has been cautioned to depart by the 
persons so appointed, shall forfeit one hundred dollars or be imprisoned three 
months. [Cd. 81, § 2207; 1 H. C., § 2638.] 


3 2990. Baggage Suspected May be Quarantined. 

When, on the application of the municipal officers of any town or city, 
it appears to any justice of the peace that there is just cause to suspect that 
any baggage, clothing, or goods of any kind within such town or city are in- 
fected with any malignant contagious disease, by a warrant directed to a 
proper officer, he shall require him to impress so many men as the justice 
thinks necessary to secure such infected articles, and to post said men as a 
guard over the house or place where the articles are lodged, who shall prevent 
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any person removing or coming near such articles, until due inquiry is made 
into the circumstances thereof. [Cd. 81, § 2208; 1 H. C., § 2639.] 


¢ 2991. Houses May be Impressed for Safe Keeping of Infected Articles. 


He may by the same warrant, if it appears to him necessary, require said 
officers, under the direction of the municipal officers, to impress and take up 
convenient houses or other buildings for the safe keeping of such infected 
articles, and cause them to be removed thereto or otherwise detained, until 
municipal officers think they are free from infection. [Cd. ’81, § 2209; 1 H. 
C., § 2640. ] 


@ 2992. Officer May Break Buildings Containing Infected Goods. 


Said officers, if need be, may break open any house, shop, or other place 
mentioned in the warrant where infected articles are, and require such aid 
as 1s necessary to exccute it, and all persons at the command of either of said 
officers shall assist in such execution, under a penalty for refusal of not 
exceeding ten dollars. [Cd. ’81, § 2210; 1 H. C., § 2641.] 


@ 2993. Expense of Securing Infected Articles to be Paid by Owner. 


The charges of securing such infected articles, and of transporting and 
purifying them, shall be paid by the owners thereof at the price determined 
by the municipal officers. [Cd. ’81, § 2211; 1 H. C., § 2642.] 


¢ 2994. Compensation for Services and Buildings. 

When the officer impresses or takes up any house or other building, 
or other necessaries, or impresses any man as herein provided, the parties 
interested shall have just compensation therefor, to be paid by the town or 
city in which such persons or property were impressed. [Cd. ’81, § 2212; 1 
H. C., § 2643. ] 


? 2995. Courts May Adjourn When and to What Place. 

When a malignant infectious disease prevails in any town or city wherein 
the supreme or judicial court is to be held, said courts may be adjourned and 
may be held in any town or city in said county, by proclamation made in 
such public manner as the courts judge best, as near their usual place of 
meeting as they think safety permits. [Cd.’81, § 2213; 1 H. C., § 2644.] 


@ 2996. Prisoners to be Removed When Diseased, etc. 


When any person in any jail or prison or workhouse in this state is 
attacked with any disease which the municipal officers of his town, upon 
medical advice, consider dangerous to the safety and health of other prisoners, 
or of the inhabitants of the town or city, they shall, by their order in writing, 
direct his removal to some place of safety, there to be securely kept and pro- 
vided for until their further order; and if he recovers from such disease, he 
shall be returned to his place of confinement. [Cd. 81, § 2214; 1 H. C., § 
2645. | 
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3 2997. Order of Removal—Escape. 


If he was committed by order of a court or under a judicial process, the 
order for his removal, or a copy thereof attested by the municipal officers, 
shall be returned by them with the [their] doings thereon, into the office of 
the clerk of the court from which such order or process was issued. No such 
removal shall be deemed an escape. [Cd. 81, § 2215; 1 H. C., § 2646. ] 


¢ 2998. Cities May Elect Health Committees—Number of—Powers. 

A town or city may, at its annual meeting, choose or elect a health com- 
mittee, of not less than three nor more than five, or one person to be a health 
officer, who shall remove, at the expense of their town or city, all filth found 
in any place therein, which in their judgment endangers the lives or health 
of any inhabitant, and require the owner or occupant, when they think neces- 
sary, to remove or discontinue any drain or other source of filth. [Cd. ’81, § 
2216; 1 H. C., $ 2647.] 


3 2999. Municipal Officers to Constitute Health Committee, When. 

If any. town or city, at its annual election, omits to choose or elect such 
committee or officer, the municipal officers shall be a health committee, and 
have all their powers and perform all their duties. [Cd. 781, § 2217; 1 H. C., 
g 2648.] 


8 3000. Source of Filth to be Removed—Forfgiture. 


When any source of filth or other cause of sickness is found on private 
property, the owners or occupant thereof shall, within twenty-four hours 
after notice from the said committee or officers, at his own expense, remove 
or discontinue it; and if he neglects or unreasonably delays to do so, he shall 
forfeit not exceeding fifty dollars; and said cominittee or officers shall cause 
said nuisance to be removed or discontinued, and all expenses shall be repaid 
to the town or city by such owner or occupant, or by the person who caused 
or permitted it. [Cd. 781, § 2218; 1 H. C., § 2619.] 


¢ 3001. Person From Infected District Must Answer Questions—Forfeiture. 

If any master, seaman, or passenger of any vessel or steamer in which 
there is any infection, or has lately been, or is suspected to have been, or 
which has come from a port where any infectious disease prevails, dangerous 
to the public health, refuses to answer, on oath, such questions as are asked 
him relating to such infection or disease, by the municipal or health officer 
of the town or city to which such vessel comes, which oath either of said 
officers may administer, he shall forfeit not exceeding two hundred dollars, 
or be imprisoned not more than six months. [Cd. 781, § 2219; 1 H. C., $ 
2650. | 


? 3002. Vessels to Anchor Below City, When—Permits to Come Ashore. 


When a vessel or steamer arrives at any seaport in this state, having on 
board any person infected with any malignant disease, the master, commander, 
or pilot thereof shall anchor it at some convenient place below the town or 
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city of such seaport, at a distance safe for the inhabitants thereof and the 
persons on board other vessels or steamers in the port; and no person or 
thing on board shall be brought on shore until the municipal or health officers 
give them written permit so to do. [Cd.’81, § 2221; 1 H. C., § 2651.] 


? 3003. Wilful Violation of Preceding Section, Forfeiture for. 

For the wilful violation of the provisions of the preceding section, such 
master or commander shall forfeit not exceeding two hundred dollars, and 
the pilot not exceeding fifty dollars, for such offense. [Cd. ’81, § 2221; 1 
H. C., § 2652.] 


2 3004. Vessel to Perform Quarantine When Required. 

The municipal or health officers of any seaport town or city may cause 
any vesscl or steamer arriving there to perform quarantine at such place and 
under such regulations as they may judge expedient, when they think the 
safety of the inhabitants requires it; and whoever neglects or refuses to obey 
such orders and regulations shall forfeit not exceeding five hundred dollars, 
or be imprisoned not exceeding six months. [Cd. 781, § 2222; 1 H. C., § 
2653. | 


3 3005. Quarantine Notices to Pilots, etc.—Forfeiture. 

When such officers of a seaport town or city think it necessary to order 
all vessels or steamers, arriving there from any particular port or ports, to 
perform quarantine, they shall give notice thereof to the pilots of their port, 
who shall make it known to the master or commander of all vessels or steamers 
which they board. If any pilot neglects to do so, or, contrary thereto, pilots 
any vessel or steamer up to said seaport town or city, he shall forfeit not 
exceeding one hundred dollars. [Cd. ’81, § 2223; 1H. C., § 2654. | 


@ 3006. Entering Contrary to Quarantine After Notice. 

When the master or commander of any vessel or steamer takes either of 
them up to any seaport town or city after notice that a quarantine has been 
so directed for all vessels or steamers coming from the port or place whence 
his vessel or steamer sailed, or by false declaration, or otherwise, fraudulently 
attempts to elude such directions, or Jands or suffers to be landed from his 
vessel or steamer any person or thing, without permission of the municipal or 
health officer, he shall be punished as provided in section 3003. [Cd. ’81, 
§ 2224; 1 H. C., § 2655.] 


g 3007. Municipality to Provide Flags—Duty of Master, etc. 

The municipal or health officer of any seaport town or city requiring 
vessels or steamers to perform quarantine shall provide, at the expense of such 
town or city, a suitable number of red flags, at least three yards in length; 
and the master or commander of every vessel or steamer ordered to perform 
quarantine shall cause one of them to be continually kept, during the term 
thereof, at the head of the mainmast of his vessel or steamer, and no person 
shall go on board such vessel or steamer during said term unless by permis- 
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sion of said officers. If he does, he shall be thereafter held liable to the same 
regulations and restrictions as those belonging to said vessel or steamer, and 
shall there be detained by force if necessary, until duly discharged by said 
officers. [Cd. 81, § 2225; 1 II. C., § 2656.] 


¢ 3008. Health Officers to Perform Quarantine Duties, When. 
In every seaport town or city where there is a health committee or health 
officer, he or they may perform all the duties and exercise all the authority of 


municipal officers in requiring vessels or steamers to perform quarantine. 
[Cd. 781, § 2226; 1 H. C., § 2657. ] 


¢ 3009. Expense of Quarantine to be Paid by Whom. 

All the expenses incurred on account of any person, vessel, or steamer 
or goods under quarantine regulations shall be paid by him or the owner of 
the vessel or steamer, or goods, as the case may be. [Cd. 81, § 2227; 1 H. C., 
§ 2658. | 


CHAPTER XII. 
OF REGULATING THE PRACTICE OF MEDICINE. 


¢@ 3012. Governor to Appoint Board of Examiners—Term. 

The governor of this state shall appoint a board of examiners, to be 
known as the state medical examining board, consisting of nine members, 
who shall be learned and skilled in the practice and theory of medicine and 
surgery, and who shall hold their office for three years, and until their succes- 
sors are appointed and qualified: Provided, That the members thereof first 
appointed under this chapter shall be divided into three classes, each class to 
consist of three. The first class shall hold office under said appointment for 
the period of one year, the second class for two years, and the third class for 
three years from the date of their appointment: It is further provided, That 
no member thereof shall be appointed to serve for more than two terms in 
succession. [L. 790, p. 114, $1; 1 H. C., § 2844.] 

Compare on the her a of this chapter Cd. '81; L. '88, p. 159, amd. § 2286, Cd. ’81. 
Cd. °81, §§ 2284-2294; L. ‘86, p. 169, amd. § 2289, See notes to 43 3014, 3020, infra. 
¢ 3013. Oath, Powers and Duties of Board—Seal—Records. 

The members of said medical examining board shall, before entering 
upon their duties as such members, take and subscribe an oath to support the 
constitution and laws of the state of Washington and of the United States, 
and to well and faithfully, and without partiality, perform the duties of such 
office according to the best of their knowledge and ability; which oaths shall 
be filed and preserved of record in the office of the secretary of said board. 
Said medical examining board shall clect a president, secretary, and treasurer, 
and shall have a common seal. The president and secretary shall have the 
power to administer oaths; said medical examining board shall hold meetings 
for examination on the first Tuesday of January and July of each year; 


764 


Cumar. XII.] OF REGULATING THE PRACTICE OF MFDICINE. [2 3014 


said meeting shall be held alternately in Western and Eastern Washington, at 
such places as the board may designate: Provided, That the first meeting 
be held at Olympia, within thirty days after the appointment and qualification 
of said board: And provided, That the board may call special meetings 
when, in the opinion of a majority of said board, such special meetings are 
necessary. Said board shall keep a record of all the proceedings thereof, and 
also a record or register of all applicants for a license, together with his or her 
age, the time such applicant shall have spent in the study and practice of 
medicine or surgery, if they shall have so practiced at all, and the name and 
location of all institutions granting to such applicants degrees or certificates 
of lectures in medicine or surgery. Said record or register shall also show 
whether such applicant was rejected or licensed under- this chapter. Said 
books and register shall be prima facie evidence of all matters therein re- 
corded. [L. 90, p. 114, § 2; 1 H. C., § 2845.] © 


43014. Board Shall Examine Applicants and Grant Licenses. 

Hereafter every person desiring to commence the practice of medicine 
and surgery, or either of them, in any of their or its branches in this state, 
shall make a written application to said board for a license so to do, which 
application shall be supported and accompanied by an affidavit of such appli- 
cant, setting forth the actual time spent by the applicant in the study of 
medicine and surgery, and when; whether such study was in an institution 
of learning, and if so, the name and location thereof; and if not in such in- 
stitution, where and under whose tutorship such study was prosecuted; the 
time said applicant shall have been engaged in the actual practice, if at all, of 
medicine and surgery, or either of them, and where the applicant was located 
during the time of such practice, and the age of the applicant at the time of 
making such application, such application and affidavit to be filed and pre- 
served of record in the office of the secretary of said board. Such applicant, 
at the time and place designated by said board, or at the regular mecting of 
said board, shall submit to an examination in the following branches, to wit: 
Anatomy, physiology, chemistry, histology, materia medica, therapeutics, 
preventive medicines, practice of: medicine, surgery, obstetrics, diseases of 
women and children, diseases of the nervous system, diseases of the eye and 
ear, medical jurisprudence, and such other branches as the board shall deem 
advisable. Said board shall cause such examination to be both scientific and 
practical, and of sufficient severity to test the candidate’s fitness to practice 
medicine and surgery; which examination shall be by written or printed, or 
partly written and partly printed, questions and answers, and the same shall 
be filed and preserved of record in the office of the secretary of said board. 
After examination, if the same be satisfactory, said board shall grant a license 
to such applicant to practice medicine and surgery in the state of Washing- 
ton, which said license can only be granted by the consent of not less 
than five members of said board, except as hereinafter provided, and which 
said license shall be signed by the president and secretary of said board, and 
attested by the seal thereof. The fee for such examination shall be ten dollars, 
and shall be paid by the applicant to the treasurer of said board toward de- 
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fraying the expenses thereof; and such board may refuse or revoke a license 
for unprofessional or dishonorable conduct, subject, however, to the right of 
such applicant to appeal from the decision of said board refusing or revoking 
such license as hereinafter provided. [L.’90, p. 115, § 3; 1 H. C., § 2846.] 
Compare Cd. ’81, §§ 2284-2294; L. '88, p. 159. ment to the constitution of the United 
Statutes prescribing the qualifications of States, either in depriving any person of 
persons to practice medicine are in no sense his rights, or in making any unjust dis- 
ae aie ps per coe a ce ea a on against him: Fox v. Ty., 2 W. 
tice medicine violate the fourteenth amend- 
2 3015. Acts Constituting Unprofessional Conduct. _ 
The words “unprofessional or dishonorable conduct,” as used in the last 
preceding section, are hereby declared to mean,— 
1. The procuring, or aiding or abetting in procuring, a criminal abortion; 
2. The employing of what are popularly known as “cappers” or “steerers’’; 
3. The obtaining of any fee on the assurance that a manifestly incurable 
disease can be permanently cured; 
4. The wilfully betraying of a professional secret; 
5. All advertising of medical business in which untruthful and improbable 
statements are made; 
6. All advertising of any medicines or of any means whereby the monthly 
periods of women can be regulated or the menses re-established if suppressed; 
7. Conviction of any offense involving moral turpitude; 
8. Habitual intemperance. [L. 790, p. 116, § 4; 1 H. C., § 2847. ] 


@ 3016. Board to File Statement as to Licenses, etc.—Hearing. 

In any case of the refusal or revocation of a license by said board under 
the provisions of this chapter, said board shall file a brief and concise state- 
ment of the grounds and reasons for such refusal or revocation in the office 
of the secretary of said board, which said statement, together with the decision 
of said board in writing, shall remain of record in said office. Before a license 
can be revoked by said board for unprofessional or dishonorable conduct 
under the provisions of this chapter, a complaint of some person under oath 
must be filed in the office of the secretary of said board, charging the acts of 
unprofessional or dishonorable conduct, and facts complained of against the 
licentiate accused, in ordinary and concise language, and thereupon said board 
shall cause to be served upon such accused licentiate a written notice and copy 
of such complaint, which said notice shall contain statement of the time and 
place of hearing of the matters and things set forth and charged in such com- 
plaint, and said notice shall be so served at least ten days prior to the time 
of such hearing. Such accused licentiate may appear at such hearing and 
defend against the accusation of such complaint personally and by counsel, 
and may have the sworn testimony of witnesses taken, and present other evi- 
dence in his behalf at such hearing, and said board may receive the arguments 
of counsel at such hearing. [L. 790, p. 116, § 5; 1 H. C., § 2848. ] 


3 3017. Appeal From Order of Board—Notice—Bond, etc. 
In any case of the refusal or revocation of a license by said board under 
the provisions of this chapter, the applicant whose application shall be so 
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refused, and the licentiate whose license shall be so revoked by said board, 
shall have the right to appeal from the decision so refusing or revoking such 
license within thirty days after the filing of such decision in the office of the 
secretary of said board, as hereinbefore in this chapter provided. Such appeal 
shall be to the superior court in and for the county in which was held the last 
general meeting of said board, prior to the refusal of such license, in the case 
of such refusal; and to the superior court in and for the county in which 
the hearing was had upon which such license was revoked, in case of such 
revocation. In any case a person desiring to take such appeal shall serve, 
or cause to be served, upon the secretary of said board a written notice of such 
appeal, which shall contain a statement of the grounds of such appeal, and 
shall file in the office of such secretary an appeal bond, with good and suff- 
cient surety, to be approved by said secretary, to the state of Washington, 
conditioned for the speedy prosecution of such appeal, and the payment of 
such costs as may be adjudged against him upon such appeal. Said secretary 
shall, within ten days after the service of said notice of appeal, and the filing 
and approval of said appeal bond, transmit to the clerk of the superior court 
to which such appeal is taken, a certified copy, under the seal of said board, of 
the decision of said board, and the grounds thereof in the case of the refusal of 
a license; and in addition thereto, a certified copy, under such seal, of the com- 
plaint in the case of the revocation of a license, together with the bond and 
notice of appeal. The clerk of such court shall thereupon docket such appeal 
causes, and they shall stand for trial in all respects as ordinary civil actions, 
and like proceedings be had thereon. Upon such appeal said cause shall be 
tried de novo. Either party may appeal from the judgment of said superior 
_court to the supreme court of the state, in like manner as in civil actions, 
within sixty days after the rendition and entry of such judgment in said 
superior court. If such judgment shall be in favor of the party appealing 
from the decision of said board, and in case said examining board does not 
appeal from said judgment within said sixty days, then and in that case said 
board shall, at the end of said sixty days, and immediately upon the expiration 
thereof, issue to such successful party the usual license to practice medicine 
and surgery in this state, and in addition thereto, shall reinstate upon the 
records of said board the name of such successful applicant, in case of the 
revocation of his license by such board. In case of such appeal to the supreme 
court by said board, no such license shall be issued nor reinstatement be re- 
quired until the final determination of said cause, and as hereinafter provided. 
In case the final decision of the supreme court be against said medical ex- 
amining board, then and in that case said court shall make such order in the 
premises as may be necessary, and said board shall act accordingly: Pro- 
vided, That in no case shall an appeal bond be required of said board, nor 
shall any costs be adjudged or taxed against the same. [L. 790, p. 117, § 6; 
1 H. C., § 2849. ] 


3 3018. License Shall be Recorded—List of Persons Licensed. 
The person receiving said license shall file the same, or a copy thereof, 
with the county clerk in and for the county where he or she resides, and 
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said county clerk shall file said certificate, or copy thereof, and enter a mem- 
orandum thereof, giving the date of said license and name of the person 
to whom the same is issued, and the date of such filing, in a book to be pro- 
vided and kept for that purpose; and said county clerk shall each year furnish 
to the secretary of said board a list of all certificates on file in his office, and 
upon notice to him of the change of location or death of a person so licensed, 
or of the revocation of the license granted to such person, said county clerk 
shall enter, at the appropriate place in the record so kept by him, a memoran- 
dum of said fact, so that the records kept by said county clerk shall correspond 
with the records of the board as kept by the secretary thereof. In case a per- 
son so licensed shal] move into another county of this state, he or she shall 
procure from the county clerk a certified copy of said license, and file the 
same with the county clerk in the county to which he or she shall remove. 
Said county clerk shall file and enter the same with like effect as if the same 
were the original license. [I. 790, p. 119, § 7; 1 H. C., § 2850.] 


¢ 3019. Penalty for Practicing Without License. 


. Any person practicing medicine or surgery within this state without first 
having obtained the license herein provided for, or contrary to the provisions 
of this chapter, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be fined not less than fifty dollars nor more than one hundred 
dollars, or by imprisonment in the county jail not less than ten nor more than 
ninety days, or by both such fine and imprisonment. All such fines shall be 
paid into the state treasury for the use and benefit of the common schools. 
Any person shiall be regarded as practicing within the meaning of this chapter 
who shall append the letters “M. D.” or “M. B.” to his or her name, or for a 
fee prescribe, direct, or recommend for the use of any person any drug or 
medicine or agency for the treatment, care, or relief of any wound, fracture, 
or bodily injury, infirmity, or disease: Provided, however, The chapter shall 
not apply to dentists. Justices of the peace and the respective municipal 
courts shall have jurisdiction of violations of the provisions of this chapter. 
It shall be the duty of the respective county or district attorneys to prosecute 
all violations of this chapter. In cases of appeals to the superior court, as 
hereinbefore provided, it shall be the duty of the district attorney of the 
county wherein such appeal shall be tried, to represent said board upon said 
appeal, and in all cases of appeal to the supreme court under the provisions 
of this chapter the attorney general shall represent said board upon such 
appeal. [L. 790, p. 119, § 8; 1 H. C., § 2851.] 


An information under this section, charg- name, or for a fee: State v. Carey, 4 W., 
ing a physician or surgeon with practicing 424: and as such statute is an exercise of 
without a license, is defective unless ft police power it is not in violation of the 
charges him or her with appending the state or federal constitutions: Id. 
letters “M. D.” or “M. B.” to his or her 


3 3020. Board May Establish Rules and Regulations. 


Said board shall have authority to prescribe and establish all needful 
rules and regulations to carry into effect the provisions of this chapter. [L. 
790, p. 120, § 9; 1 H. C., § 2852.] 
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2 3020a. Former Licenses Continued. 


Section twenty-two hundred and eighty-nine of the laws of Washington 
Territory of eighteen hundred and eighty-one, and section one to amend 
section twenty-two hundred and eighty-nine of the code of Washington Terri- 
tory, are hereby repealed. It is, however, provided, That all persons licensed 
under said act, or having complied with the provisions thereof, should be 
taken and considered as licensed under this act. And the secretary of the 
board herein provided for shall enter the names of such persons upon the 
registry so kept by him as licensed physicians and surgeons, upon the written 
application of such persons. 


CHAPTER XIII. 
OF REGULATING THE PRACTICE OF DENTISTRY. 


g 3021. Dental Examiners—Appointment of—Oaths, etc. 

A board of dental examiners, consisting of five practicing dentists, is 
hereby created, whose duty it shall be to carry out the purposes and enforce 
the provisions of this chapter. [L. 788, p. 87, § 2; 1 H. C., § 2855.] 


@ 3022. Terms of Members of Board of Examiners. 

The members of the board of dental examiners to be appointed on or 
before the first Monday in February, eighteen hundred and ninety-four, for 
terms commencing the first Monday of March, eighteen hundred and ninety- 
four, shall be appointed and commissioned by the governor for the following 
terms, to wit: Two members of said board for the term of one vear, and three 
members of said board for the term of two years. All members of said board 
appointed subsequent to the year eighteen hundred and ninety-four for regu- 
lar terms shall be appointed for the term of two years and until their succes- 
sors, respectively, are appointed and qualified. In each odd numbered year, 
subsequent to the year eighteen hundred and ninety-four, two members of 
said board shall be appointed, and in each even numbered year three members 
shall be appointed. Appointments for each year shall be made on or before 
the first Monday in February of such vear, and the term of office of each such 
member so appointed shall begin on the first Monday of March of such year. 
At least two of said members of said board shall be selected from east of the 
summit of the Cascade mountains, and at least two from west of said summit. 
All vacancies occurring in said board of examiners may be filled by the gov- 
ernor at any time. The board of dental examiners appointed under the act 
entitled “An act to regulate the practice of dentistry, and to protect the 
people against empiricism in relation thereto in the territory of Washington,” 
approved January twenty-eighth, eighteen hundred and cighty-eight, whose 
terms of office will expire on the first Monday of March, eighteen hundred 
and ninety-four, are hereby recognized and confirmed as the state board of 
dental examiners for the state of Washington, and said board shall continue 
to hold their said offices until the expiration of their said terms, and to per- 
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form the duties of the same in accordance with the provisions of this chapter. 
(Cf. L. 88, p. 87, § 2; L. 793, p. 88, § 1.] 


This and the following sections or this chapter supersede §§ 2854-2863, 1 Hill’s Code. 
See repealing clause, L. ’93, p. 94, § 1 


3% 3023. Oath of Office. 


Each member of said board hereafter shall, before entering upon the 
duties of his office, take and subscribe an oath or affirmation in substantially 
the following form:— 

State of Washington, ss. 
County of . 

I E , do ‘solemnly swear or affirm that I will support the constitution 
and laws of the United States of America and of the state of Washington, and 
that I will faithfully perform the duties of the office of member of the board 
of dental examiners of the state of Washington. So help me God. 

(SIONEd). - sitges awn aie 
[L. 793, p. 89, § 2.] 


¢ 3024. Organization—Meetings, Notice of. 

The board shall choose one of its members president and one secretary 
thereof, and it shall meet at least twice in each year, in May and November, 
or oftener at the call of the president and secretary. Thirty days’ notice 
must be given of the time and place of the meeting of said board by publi- 
cation of such notice in at least four newspapers in general circulation pub- 
lished in the state of Washington, no two of such newspapers to be published 
in any one county. Three members of said board shall constitute a quorum 
and the proceedings thereof shall at all reasonable times be open to public 
inspection. [L. 793, p. 89, $ 3.] 


¢ 3025. Examinations—Certificate. 

Any person or persons who desire to begin the practice of dentistry in 
the state of Washington after the passage of this act shall file his or her name, 
together with an application for examination, with the secretary of the state 
board of dental examiners, and at the time of making such application shall 
pay to the secretary of the board a fee of twenty-five dollars, and shall pre- 
sent him or herself at the first regular meeting thereafter of said board to 
undergo examination before that body. No person shall be eligible for such 
an examination unless he or she shall be of good moral character, and shall 
present to said board his or her diploma from some dental college in good 
standing and shall give satisfactory evidence of his or her rightful possession 
of the same: Provided, That the said board may admit to examination such 
other persons of good moral character as shall give satisfactory evidence of 
having been engaged in the practice of dentistry ten years prior to the date 
of the application for examination. Said board shall have the power to deter- 
mine the good standing of any college or colleges from which such diplomas 
may be granted. Said examination shall be elementary and practical in char- 
acter, but sufficiently thorough to test the fitness of the candidate to practice 
dentistry. It shall include, written in the English language, questions on the 
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following subjects: Anatomy, physiology, chemistry, materia medica, thera- 
peutics, metallurgy, histology, pathology, operative and surgical dentistry, 
mechanical dentistry, and, also, demonstrations of their skill in operative and 
mechanical dentistry. All persons successfully passing such examinations 
shall be registered as licensed dentists in the board register as hereinafter 
provided, and also receive a certificate, said certificate to be signed by the 
president and secretary of said board and in substantially the following form, 
to wit:— 

This is to certify that ...... is hereby licensed to practice dentistry in 
the state of Washington. This certificate must be filed for record in the 
office of the auditor of any county in which the party holding said certificate 
desires to practice, and it is unlawful for him (or her) to practice dentistry in 
any county in which said certificate is not filed for record. 

Dated at ...... Chis a%0n os day of ...... , A. D. 189... 


President of said Board of Dental. Esaminers: 


Secretary of said Board. 
[L. 793, p. 89, § 4.] 


2 3026. Certificate to be Recorded. 


The certificates in this chapter provided for shall entitle the holder 
thereof to practice dentistry in any county in the state of Washington: Pro- 
vided, Such certificate shall first be filed for record in the office of the auditor 
of the county in which such holder desires to practice, and nothing herein 
contained shall be construed to permit any holder of any certificate to practice 
in any county in this state unless such certificate shall have been first recorded- 
in the office of the auditor of such county as herein provided: Provided 
further, That any such holder of a certificate may practice in more than one 
or any number of counties in this state on having such certificate recorded in 
each of such counties in which such holder desires to so practice. Said board 
of dental examiners shall, upon satisfactory proof of the loss of any certificate 
issued under the provisions of this chapter, issue a new certificate in place 
thereof. Any person failing to pass the first examination successfully may 
demand a second examination at a subsequent meeting of said board, and 
no fee shall be charged to [for] said examination: Provided, That the 
second examination is taken before the expiration of one year. [L. ’93, p. 
91, § 5.] 


¢ 3027. Register of Practicing Dentists—Certificate. 

It shall be the duty of said board to meet at the city of Olympia in said 
state on the second day of May, eighteen hundred and ninety-three, and within 
ten days thereafter to transfer to a register to be provided by them for that 
purpose, the name, residence and place of business of each and every person 
who at the time of the passage of this act, pursuant to said act of the legis- 
lature of the territory of Washington, approved January twenty-cighth, 
eighteen hundred and eighty-eight, shall be qualified to practice dentistry 
in the state of Washington, and who shall then be registered on the books of 
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the board. It shall be the duty of the secretary of the said board to send to 
each person so registered prior to the passage of this act, without fee, a certifi- 
cate similar in form to the other certificate provided for by this chapter, 
signed by the president and secretary of said board of examiners, which cer- 
tificate the holder thereof shall have recorded with the county auditor of 
the county in which the holder desires to practice, within ninety days from 
the date of said certificate. [I.. 93, p. 91, § 6.] 


@ 3028. <Auditor’s Record. 

The county auditor of each county is required to record, in a special 
book to be kept by him for that purpose, all certificates issued under the 
provisions of this chapter which may be presented to him for that purpose. 
After the record of any such certificate, such auditor shall return the same 
with a certificate of its record to the party entitled to the same. Said auditor 
shall receive for such filing and record a fee of one dollar. [L. 793, p. 92, § 7.] 


23029. Penalty. 

Any person who, as principal, agent, employer, employee, assistant, or 
in any manner whatever shall practice dentistry, or who for reward or hire 
shall do any act of dentistry without having first filed for record and had 
recorded in the office of the auditor of the county wherein he shall so practice 
or do such act, a certificate from said board of dental examiners entitling him 
to so practice, shall be deemed guilty of a misdemeanor, and upon conviction 
shall be fined in any sum not less than fifty dollars nor more than two hundred 
dollars, or be confined for any period not exceeding six months in the county 
jail for each and every offense: Provided, The foregoing provisions of this 
section shall not, prior to the second day of July, A. D. eighteen hundred and 
ninety-three, apply to any person who shall be a duly licensed and practicing 
dentist in this state at the time of the passage of this act, and whose name 
shall be registered as such in the records of said board. After said second 
day of July, A. D. eighteen hundred and ninety-three, all the provisions of 
this section shall apply to all persons whomsoever. All fines recovered under 
this chapter shal] be paid into the common school fund of the county in which 
the conviction is had. [L. 793, p. 92, § 8.] 


@ 3030. Certificate of Auditor as Evidence. 

In any prosecution for misdemeanor under the provisions of this chapter, 
the certificate of the county auditor of the county within which such misde- 
meanor is alleged to have heen committed, to the effect that there is no certifi- 
čate of the board of dental examiners of this state on file in such auditors 
office, issued under the provisions of this chapter to the person accused of 
such misdemeanor, shall be sufficient proof prima facie that such person is 
not entitled to practice dentistry in such county. [L. ’93, p. 92, § 9.] 


¢3031. Fees—Compensation of Board. 
In order to provide the means for carrying out and maintaining the 
provisions of this chapter, the said board of examiners shall charge such 
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person applying to or appearing before them for examination for a certificate 
of qualification the fee hereinbefore provided for, which fee shall be in no 
case returned; and out of the funds coming into the possession of the board 
from the fees so charged the sum of five dollars for each day actually engaged 
in the duties of their office and all legitimate and necessary expenses incurred 
in attending to the duties of said board shall be paid to each member of said 
board. Said board may also pay out of said fund all expenses which may be 
reasonably incurred by them in carrying out and maintaining the provisions 
of this chapter. Said board may, if deemed best by said board, with the 
consent of the prosecuting attorney of any county, employ and compensate 
out of said fund special counsel to assist in the prosecution in the courts of 
such county and the supreme court of any offense alleged to have been com- 
mitted under the provisions of this chapter in such county. Said expenses 
shall be paid from the fees received by the board under the provisions of this 
chapter, and no part of the salary or expenses of said board shall ever be paid 
out of the state treasury. All moneys received in excess of salaries and ex- 
penses as above provided for shall be held by the secretary of said board as 
a special fund for meeting the expenses of said board and carrying out the 
provisions of this chapter, he giving such bond as the board may from time to 
time direct; and said board shall make an annual report of its proceedings 
to the governor on or before the fifteenth day of October of each year, together 
with an account of moneys received and disbursed by them pursuant to this 
chapter. [L. 793, p. 93, § 10.] 


2 3032. Practicing Dentistry Defined. 

All persons shall be said to be practicing dentistry within the meaning of 
this chapter, who shall for a fee or salary, or other reward paid either to him- 
self or to another person for operations or parts of operations of any kind, 
treat diseases or lesions of the human teeth or jaws or correct malpositions 
thereof, but nothing in this chapter contained shall be taken to apply to bona 
fide students of dentistry or one in pursuit of clinical advantages, under the 
direct supervision of a preceptor or licensed dentist in this state, during the 
period of their enrollment in a dental college and attendance upon a regular 
uninterrupted course in such a college, nor to physicians in the regular dis- 
charge of their duties. [L. 793, p. 93, $ 11.] 


23033. Duties of Prosecuting Attorney. 

It shall be the duty of the prosecuting attorney for each county to attend 
to the prosecution of all complaints made under this chapter, both upon the 
preliminary hearing in the justice court or before any magistrate before whom 
such complaint may be made, and also upon any hearing in the court, either 
upon such complaint or upon any information or indictment filed against any 
person under this act: Provided, Nothing in this chapter shall be construed 
to prevent the prosecution of any person for violation of any provision of 
this chapter upon information of the prosecuting attorney directly. ‘The 
attorney general of this state shall appear in the supreme court and attend 
to the prosecution of all criminal cases arising under this chapter which may 
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be appealed to said court or be taken to said court by writ of error. [L. ’93, 
p. 94, § 12.] 


CHAPTER XIV. 
OF REGULATING THE PRACTICE OF PHARMACY. 


2 3034. State Board, How Constituted—Term of Office, etc. 

As soon as this act shall take effect, the Washington state pharmaceuti- 
cal association shall elect fifteen reputable and practicing pharmacists doing 
business in the state, from which the governor shall appoint five. The said 
five pharmacists duly elected and appointed shall constitute the board of 
pharmacy of the state of Washington, and shall hold office, as respectively 
designated in their appointments, for the term of one, two, three, four, or five 
years, as hereinafter provided, and until their successors have been duly 
elected and appointed. The Washington state pharmaccutical association 
shall annually elect five pharmacists, from which number the governor of 
the state shall appoint one to fill [the] vacancy annually occurring in said 
board. The term of office shall be five years. In case of [a] vacancy occur- 
ring from any cause, the governor shall fill the vacancy by appointing a phar- 
macist from the names submitted to serve as a member of the board for 
the remainder of the term. [L. 791, p. 372, § 5; 1 H. C., § 2864. ] 


¢ 3035. Organization of Board—Duties—Meetings—Quorum, etc. 

The state board shall, within thirty days after the appointment, meet 
and organize by the selection of a president and secretary from the number 
of its own membcrs, who shall be elected for the term of one year, and shall 
perform the duties prescribed by the board. It shall be the duty of the 
board to examine all applicants for registration submitted in the proper form; 
to grant certificates of registration to such persons as may be entitled to 
same under the provisions of this chapter; to cause prosecutions of all persons 
violating its provisions; to report annually to the governor and to the Wash- 
ington state pharmaceutical association upon the condition of pharmacy in 
the state, which said report shall also furnish a record of the proceedings of 
said board for the year, as well as all pharmacists duly registered under this 
chapter. The board shall hold meetings for the transaction of such business 
as shall pertain to its duties once in three months; and the said board shall 
give twenty days’ public notice of the time and place of such meeting. The 
said board shall also have power to make by-laws for the proper execution of 
its duties under this chapter, and shall keep a book of registration in which 
shall be entered the names and places of business of all persons registered 
under this chapter, also stating facts claimed to justify their registration. 
Three members of said board shall constitute a quorum. [L. 791, p. 373, § 6; 
1 H. C., § 2865. ] | 


2 3036. Graduates in Pharmacy, Who Are. 
Graduates in pharmacy shall be considered to consist of such persons as 
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have had four years’ practical experience in drug-stores where prescriptions 
of medical practitioners are compounded, and have obtained a diploma from 
such college or schools of pharmacy as shall be approved by the board of phar- 
macy, as sufficient guaranty of their attainment and Pronereney: [L. 791, p. 
372, $ 3; 1 H. C., § 2866.] 


$ 3037. Licentiates in Pharmacy, Who Are. 


Licentiates in pharmacy shall be such persons as shall have had three 
years’ practical experience in drug stores wherein the prescriptions of medical 
practitioners are compounded, and have sustained a satisfactory examination 
before the state board of pharmacy hereinafter mentioned. The state board 
may grant certificates of registration to licentiates of such other state boards 
as it may deem proper, without further examination. [L. 791, p. 872, § 4; 1 
H. C., § 2867. ] 


% 3038. Drugs etc., Who May Retail, Compound or Dispense. 

It shall hereafter be unlawful for any person other than a registered 
pharmacist to retail, compound, or dispense drugs, medicines, or poisons, or 
to institute any pharmacy, store, or shop for retailing, compounding, or 
dispensing drugs, medicines, or poisons, unless such person shall be a regis- 
tered pharmacist, or shall place in charge of said store a registered pharmacist, 
_ except as hereinafter provided. [L. 791, p. 372, § 1; 1 H. C., § 2868. ] 


See infra $ 7276, penalty for selling poisons See infra $ tid penalty for selling poisons 
without label. to Indians, ete 


¢ 3039. Qualifications Required for Registration. 

In order to be registered, all persons must be either graduates in phar- 
macy, or shall, at the time this act takes effect, be engaged in the business of 
a dispensing pharmacist on their own account in the state of Washington, the 
preparation of physicians’ prescriptions, and the vending and compounding 
of drugs, medicines, and poisons, or shall be licentiates in pharmacy. [L. 
791, p. 372, § 2; 1 H. C., § 2869. ] 


¢ 3040. Preliminaries to Registration. 

Every person claiming the right of registration under this chapter who 
shall, within sixty days after this act takes effect, forward to the board of 
pharmacy satisfactory proof, supported by his affidavit, that he was engaged 
in business of a dispensing pharmacist on his own account in the state of 
Washington at the time of the passage of this act, as provided in the last 
preceding section, shall, upon payment of the fee hereinafter mentioned, be 
granted a certificate of registration: Provided, That in case of failure to 
register as herein specified, then such person shall, in order to be registered, 
comply with the requirements provided for registration as graduates of phar- 
macy or licentiates of pharmacy. [L. 791, p. 374, § 7; 1 H. C., § 2870.] 


? 3041. Certificate as Registered Pharmacist—Who Entitled te. 


Assistant pharmacists are persons who have had three years’ experience 
in pharmacies prior to the passage of this act; persons not less than eighteen’ 
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years of age, who have served three years under a registered pharmacist, the 
time of attendance at any reputable schoo] of pharmacy, if any, to be accred- 
ited to such time, and persons who shall pass a satisfactory examination before 
the state board of pharmacy, that shall show competency or qualification 
equal to said service and who have been granted a certificate of registration as 
assistant pharmacists. Persons who have passed an examinetion before any 
other state board of pharmacy, upon furnishing satisfactory proof thereof, 
may receive a certificate of registration as assistant pharmacists without 
further examination at the discretion of the state board. Each applicant for 
registration by examination as assistant pharmacist shall pay the sum of five 
dollars and be cubject to the provisions of the next section for applicants for 
registration by examination. Applicants other than by examination shall 
pay the board a fee of two dollars. Certificates issued to assistant pharma- 
cists may be renewed subject to the conditions and requirements of section 
3043 for registered pharmacists upon payment of one dollar. Any 
assistant pharmacist shall have the right to act as clerk or salesman in a drug 
store or pharmacy during the temporary absence of the owner or manager 
thereof not to exceed thirty days. [L. 91, p. 374, § 8; 1 H. C., § 2871; L. 
793, p. 272, § 1.] 


‘Section 9 of this act” is referred to in fers to §9 of the act of Mar. 9, '91, which is 
the amendment of 1893, and it evidently re- 3042 or the next succeeding section. 


3 3042. Fee to be Paid by Person Claiming Registration. 


Every person claiming registration as a registered pharmacist under 
section 3040 shall, before a certificate is granted, pay to the secretary of the 
state board of pharmacy the sum of three dollars, and a like sum shall be paid 
such secretary by graduates in pharmacy, and by such licentiates of other 
boards who shall apply for registration under this chapter, and every applicant 
for registration by examination shall pay to said secretary the sum of five 
dollars before such examination be attempted: Provided, That in case the 
applicant fail to pass a satisfactory examination, the money shall be held 
to his credit for a second examination at any time within a year. [L. ’91, p. 
374, § 9; 1 H. C., § 2872. ] 


? 3043. Renewal of Registration, and Fee Thereof. 

Every registered pharmacist, during the times he continues such practice 
of his profession, shall annvilly, on such date as the board of pharmacy may 
determine, pay to the said secretary of said board of registration a fee of two 
dollars, in return for which payment he shall receive a renewal of said regis- 
tration. Every certificate and every renewal shall be conspicuously displayed 
in the pharmacy to which it applies. [L. ’91, p. 875, § 10; 1 IL. C., § 2873.] 


4 3044. Compensation, Expenses, etc.—State Board to Render Account. 
The secretary of the board of pharmacy shall receive a salary, which 
salary shall he determined by said board; he shall also receive his traveling 
and other expenses incurred in the performance of his official duties. The 
other members of said board shall receive the sum of five dollars for each day 
actually engaged in such service, and all legitimate and necessary expenses. 
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incurred in attending the meetings of said board. Said expenses shall be 
paid from the fees and penalties received by said board under the provisions 
of this chapter, and no part of the salary or other expenses of said board, 
under the provisions of this chapter, shall be paid out of the public treasury. 
All moneys received by said board in excess of said allowances and other 
expenses hereinbefore provided for shall be held by the secretary of the said 
board as a special fund for meeting the expenses of said board, said secretary 
giving such bonds as the said board shall, from time to time, direct. The said 
board shall, in its annual report to the governor and to the Washington state 
pharmaceutical association, render an account of all money received and 
disbursed by them pursuant to this chapter. [L. 791, p. 375, § 11; 1 H. C., 
§ 2874.] 


? 3045. Record of Sales of Drugs—Must be Kept and Show What. 


The proprietor of every drug store shall keep in his place of business a 
registry book in which shall be entered an accurate record of the sales of 
all mineral acids, carbolic acid, oxalic acid, hydrocyanic acid, cyanide of 
potassa, arsenic and its preparations, corrosive sublimate, red precipitate, 
preparations of opium (except paregoric), phosphorus, nux vomica and strych- 
nine, aconite, belladonna, hellebore, and their preparations, croton oil, oil 
savin, oil tansy, creosote, wines, and spirituous or malt liquors. Said record 
shall state amount purchased, the date, for what purpose used, buyer’s name 
and address, and said record shall at all times, during business hours, be sub- 
ject to the inspection of the prosecuting attorney, or to any authorized agent 
of the board of pharmacy: Provided, That no such wines, spirituous or 
malt liquors, shall be sold for other than medicinal, scientific, mechanical, or 
sacramental purposes. Furthermore, that all poisons shall be plainly labeled 
as such, and that such labels shall also bear the name and address of the 
druggist selling the same. ‘The provisions of this section shall not apply to 
dispensing by physicians’ prescriptions. [L. 791, p. 375, § 12; 1 H. C., $ 
2875.] 


See infra § 7278, druggists to keep register See § 3038 supra. 
of persons buying poisonous drugs. 


2 3046. Penal provisions—Exceptions, etc.° 


Any person, not being a registered pharmacist within the full meaning 
of this chapter, who shall, after the expiration of sixty days from the time 
this act shall take effect, retail, compound, or dispense medicines, or who 
shall take, use, or exhibit the title of registered pharmacist shall, for each 
and every said offense, be liable to a penalty of fifty dollars. Any registered 
pharmacist or other person who shall permit the compounding and dispensing 
of prescriptions or the vending of drugs, medicines, or poisons in his store 
or place of business, except under the supervision of a registered pharmacist, 
or except by a registered assistant, or any pharmacist or registered assistant 
who, while continuing in business, shall fail or neglect to procure his annual 
registration, or any person who shall wilfully make any false representations 
to procure registration for himself or any other person, or who shall violate 
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any of the provisions of this chapter, shall, for cach and every offense, be 
liable to a penalty of fifty dollars: Provided, That nothing in this chapter 
shall in any manner interfere with the business of any physician in regular 
practice, or prevent him from supplying to his patients such articles as he may 
deem proper, nor with the making of proprietary medicine or medicines 
placed in sealed packages; nor prevent shopkeepers from dealing in and 
selling the commonly used medicines and poisons, if such medicines and 
poisons are put up by a registered pharmacist; nor with the exclusive whole- 
sale business of any dealers, except as heretofore provided. [L. 791, p. 376, 
$ 13; 1 H. C., § 2876. ] 


3047. Drug Store Proprietors Responsible for What. 

Every proprietor of a drug store shall be held responsible for the quality 
of all drugs, chemicals, or medicines sold or dispensed by him, except those 
sold in original packages of the manufacturer, and except those articles or 
preparations known as patent or proprietary medicine. [L. ’91, p. 377, § 14; 
1 H. C., § 2877.] 


3 3048. Adulteration of Drugs—Punishment for. 

Any person who shall knowingly, wilfully, or fraudulently falsify or 
adulterate any drug or medical substance, or any preparation authorized or 
recognized by the pharmacopocia of the United States, or uscd or intended 
to be used in medical practice, or shall willingly, knowingly, or fraudulently 
sell or cause the same to be sold for medicinal purposes, shall be deemed guilty 
of a misdemeanor, and upon a conviction shall pay a penalty not exceeding 
five hundred dollars, and shall forfeit to the state of Washington all articles 
so adulterated. [L. 91, p. 377, § 15; 1 H. C., § 2878.] 


See infra &§ 7282, 7283, sale of morphine regulated. 


% 3049. Suits for Penalties—Collection and Disposition of. 

All suits for the recovery of the several penalties prescribed in this 
chapter shall be prosecuted in the name of the state of Washington in any 
court having jurisdiction, and it shall be the duty of the prosecuting attorney 
of the county wherein such offense is committed to prosecute all persons 
violating the provisions of this chapter, upon proper complaint being made. 
All penalties collected under the provisions of this chapter shall inure one- 
half to the state board of pharmacy and onc-half to the school fund of the 
county in which suit was prosecuted and judgment obtained. [L. ’91, p. 
377, § 16; 1 H. C., § 2879.] 


CHAPTER XV. 
OF STATE VETERINARY SURGEON, 


2 3050. Qualifications of Veterinarian—Salary. 
There shall be and is hereby created the office of state veterinarian, 
which office shall be vested in the professor of veterinary science of the 
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agricultural college and experiment station, who shall be chosen in the same 
manner as other members of the faculty and station staff of said college and 
station, and shall serve as state veterinarian without compensation in addition 
to the salary paid by the college and experiment station, except as hereinafter 
stated, paid by the college and experiment stations. ‘The veterinary surgeon 
shall be a graduate of some regular and established veterinary college and 
shall be skilled in veterinary science. He shall be a member of the state 
board of health, which membership shall be in addition to that now provided 
for by law. He shall be under the direction of the president of the state 
agricultural college and director of the experiment station and school of 
science, and perform such duties as the board of regents may prescribe. When 
actually engaged in the discharge of his official duties outside the said college 
and experiment station he shall receive, in addition to his salary, actual trans- 
portation expenses, which shall be presented to the president of the college 
under oath and covered with written vouchers before receiving the same. He 
shal] receive as salary such compensation as the regents of the state agricul- 
tural college may determine. [L. ’95, p. 456, § 1.] 


@ 3051. Veterinarian—Powers and Duties of. 

He shall have general supervision of all contagious and infectious 
diseases among domestic animals within or that may be in transit through the 
state, and he is empowered to establish quarantines against animals thus 
diseased, or that have been exposed to others thus diseased, whether within 
or without the state, and may, with the concurrence of the state board of 
health, make rules and regulations such as he may deem necessary for the 
preservation against the spread and for the suppression of said disease or 
diseases, which rules and regulations, after the concurrence of the governor, 
shall be published and enforced, and in doing said things, or any of them, he 
shall have power to call on any one or more peace officers, whose duty it shall 
be to give him all assistance in their power. [L. 95, p. 457, § 2.] 

Compare L. '69, pp. 360, 361. 


¢ 3052. Penalty for Resisting or Obstructing. 

Any person who wilfully hinders, obstructs or resists said veterinary 
surgeon or his assistants, or any peace officer acting under him or them when 
engaged in the duties or exercising the powers herein conferred, shall be 
guilty of a misdemeanor, and punished accordingly. [L. 95, p. 457, § 3.] 


@ 3053. To Respond to Calls, When—Substitutes. 

Whenever a majority of any board of health, county commissioners, city 
council, trustees of incorporated towns or township, whether in session or not, 
shall, in writing or by telegraph, notify the state veterinary of the prevalence 
of or probable danger from any of said diseases, he shall at once repair to the 
place designated in said notice and take such action as the exigencies may 
demand, and he may in case of emergencies appoint substitutes or assistants, 
with equal power, whose compensation shall be five dollars per day and actual 
traveling expenses. [L. ’95, p. 457, § 4.] 
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2 3054. Destruction of Stock, When. 


Whenever in the opinion of the state veterinary surgeon the public 
demands the destruction of any such stock under the provisions of this chap- 
ter, he shall, unless the owners of such stock consent to such destruction, 
notify the governor, unless in his judgment immediate action is necessary, the 
governor may appoint one or more competent veterinary surgeons to act in 
conjunction with state veterinary board, and no stock shall be destroyed 
except on written order by the state veterinary surgeon. The governor of 
the state with the state veterinary surgeon may co-operate with the govern- 
ment of the United States for the objects of this chapter, and the governor is 
hereby authorized to receive and receipt for any money receivable by this 
state through provisions of any act of congress which may at any time be in 
force upon this subject, and to pay the same into the state treasury to be 
used according to the act of congress and the provisions of this chapter. [L. 
"95, p. 457, § 5.] 


CHAPTER XVI. 


OF UNCLAIMED AND LOST PR)PERTY. 


3055. Consignee of Personal Property to Keep Record. 


Whenever any personal property shall be consigned to or deposited with 
any forwarding merchant, wharf, warehouse, or tavern keeper, or the keeper 
of any depot for the reception and storage of trunks, baggage, merchandise, 
or other personal property, such consignee or bailee shall immediately cause 
to be entered in a book kept by him a description of such property, with the 
date of reception thereof. [L. 754, p. 383, § 1; L. 763, p. 437, § 1; Cd. ’81, § 
3252; 1 H. C., $ 2825; or, § 3712.] 


2 3056. Notice to Owner, How Given. 


If such property shall not have been left with such consignee or bailee, 
for the purpose of being forwarded or disposed of according to directions 
received of such consignee or bailee, at or before the time of the reception 
thereof, and if the name and residence of the owner of such property be 
known to the person having such property in his possession, he shall imme- 
diately notify the owner, by letter directed to him and deposited in a post- 
office, of the reception of such property. [L. 754, p. 383, § 2; L. 763, p. 438, 
§ 2; Cd. 781, § 3253; 1 IH. C., § 2826; or, $ 3713. ] 


¢ 3057. Sale After One Year if Not Claimed. 


If any such property shall not be claimed and taken away within one 
year after the time it shall have been so received, the person having possession 
thereof may at any time thereafter proceed to sell the same, in the manner 
provided in this chapter. [L. 754, p. 384, $ 3; L. °63, p. 438, $ 3; Cd. ’81, 
$ 3254; 1 H. C., $ 2827; or, $ 3714.) 
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3 3058. Notice of Intent to Sell, How Given. 


Before any such property shall be sold, if the name and residence of the 
owner thereof be known, at least sixty days’ notice of such sale shall be given 
him, either personally or by mail, or by leaving a notice at his residence or 
place of doing business; but if the name and residence of the owner be not 
known, the person having the possession of such property shall cause a notice 
to be published, containing a description of the property, for the space of six 
weeks successively, in a newspaper, if there be one published in the same 
county; if there be no newspaper published in the same county, then said 
notice shall be published in a newspaper nearest thereto in the state; the last 
publication of such notice shall be at least eighteen days previous to the time 
of sale. [L. 754, p. 384, § 4; L. 763, p. 438, § 4; Cd. 781, § 3255; 1 H. C., § 
2828; Or., § 3715. ] 


@ 3059. Procedure—Affidavit to be Filed with Justice of the Peace. 

If the owner or person entitled to such property shall not take the same 
away, and pay the charges thereon, after sixty days’ notice shall have been 
given, it shall be the duty of the person having possession thereof, his agent 
or attorney, to make and deliver to a justice of the peace of the same county 
an affidavit, setting forth a description of the property remaining unclaimed, 
the time of its reception, the publication of the notice, and whether the owner 
of such property be known or unknown. [L. 754, p. 384, § 5; L. 763, p. 438, 
§ 5; Cd. ’81, § 3256; 1 H. C., § 2829; Or., § 3716.] 


? 3060. Justice to Make Inventory and Order Sale. 

Upon the delivery to him of such affidavit, the justice shall cause such 
` property to be opened and examined in his presence, and a true inventory 
thereof to be made, and shall annex to such inventory an order, under his 
hand, that the property therein described be sold by any constable of the 
precinct where the same shall be, at public auction. [L. 754, p. 384, § 6; L. 
63, p. 438, $ 6; Cd. 81, § 3257; 1 H. C., § 2830; Or., § 3717. ] 


¢ 3061. Notice of Sale, How Given. 

It shall be the duty of such constable receiving such inventory and order 
to give ten days’ notice of the sale, by posting up written notices thereof in 
three or more places in such precinct, and to sell such property at public 
auction to the highest bidder, in the same manner as provided by law for sales 
under execution from justices’ courts. [L. 754, p. 384, § 7; L. 63, p. 439, § 7; 
Cd. 781, § 3258; 1 H. C., § 2831; Or., § 3718. ] 


@ 3062. Return of Order and Inventory. 

Upon completing the sale, the constable making the same shall indorse 
upon the order aforesaid a return of his proceedings thereon, and return the 
same to the justice, together with the inventory and the proceeds of sale, after 
deducting his fees. [L. 54, p. 384, § 8; L. 63, p. 439, § 8; Cd. ’81, § 3259; 
1 H. C., § 2832; Or., § 3719.] 
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3063. Disposition of Proceeds of Sale. 


From the proceeds of such sale, the justice shall pay all legal charges 
that have been incurred in relation to such property, or a ratable proportion 
of each charge, if the proceeds of said sale shall not be sufficient to pay all 
the charges; and the balance, if any there be, he shall immediately pay over 
to the treasurer of the county in which the same shall be sold, and deliver a 
statement therewith, containing a description of the property sold, the gross 
amount of such sale, and the amount of costs, charges, and expenses paid 
to each person. [L. 754, p. 384, § 9; L. 63, p. 439, § 9; Cd. 81, § 3260; 1 
H. C., § 2833; Or., § 3720.] 


3 3064. Duties of Treasurer. 


The county treasurer shal] make an entry of the amount received by him, 
and the time when received, and shall file in his office such statement, so ` 
delivered to him by the justice. [L. ’54, p. 385, § 10; L. ’63, p. 439, § 10; 
Cd. 781, § 3261; 1 H. C., § 2834; Or., § 3721.] 


3 3065. Claim by Owner for Proceeds of Sale. 


If the owner of the property sold, or his legal representatives, shall, at 
any time within five years after such money shall have been deposited in 
the county treasury, furnish satisfactory evidence to the treasurer of the 
ownership of such property, he or they shall be entitled to receive from such 
treasurer the amount so deposited with him. [L. 54, p. 385, § 11; L. 63, p. 
439, § 11; Cd.’81, § 3262; 1 H. C., § 2835; Or., § 3722.] 


¢ 3066. After Five Years to be Applied to School Fund. 

If the amount so deposited with any county treasurer shall not be claimed 
by the owner thereof, or his legal representatives, within the said five years, 
the same shall belong to the county, and shall be applied to the common school 
fund of said county. [L. 754, p. 385, § 12; L. 763, p. 439, § 12; Cd. 781, § 
3263; 1 H. C., § 2836; Or., § 3723. ] 


2 3067. Perishable Property, How Sold. 


Property of a perishable kind, and subject to decay by keeping, consigned 
or left in manner before mentioned, if not taken away within thirty days after 
it shall have been left, may be sold by giving ten days’ notice thereof, the sale 
to be conducted and the proceeds of the same to be applied in the manner 
before provided in this title: Provided, That any property in a state of decay, 
or that is manifestly liable immediately to become decayed, may be summarily 
sold by order of a justice of the peace, after inspection thereof, as provided in 
section 3060. [L. 754, p. 385, § 13; L. ’63, p. 439, § 13; Cd. 781, § 3264; 1 
H. C., § 2837; Or., § 3724. ] 


@ 3068. Officers’ Fees. 


The fees allowed to any justice of the peace, under the provisions of this 
chapter, shall be three dollars for each day’s service; and to any constable, 
the same fees as are allowed by law for sales upon an execution, and ten cents 
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a folio for making an inventory of property. [L. ’54, p. 385, § 14; L. ’63, p. 
440, § 14; Cd. 781, § 3265; 1 H. C., § 2838; or, § 3725.] 


3 3069. Lost Money and Goods—Finder to Give Notice. 

If any person shall find any money or goods of the value of five dollars 
or more, and if the owner thereof be unknown, such person shall, within five 
days after finding such money or goods, give notice thereof in writing, to the 
clerk of the board of county commissioners of the county in which such 
property was found, and shall also, within said five days, cause a notice thereof 
to be posted up in two public places in said county. [L. 754, p. 382, § 10; L. 
63, p. 440, $ 15; Cd. 81, § 3266; 1 H. C., § 2839; or, 3707. ] 


@ 3070. Publication of Notice by Finder. 

Every finder of lost goods of the value of ten dollars or more shall, in 
addition to the requirements of the preceding section, within fifteen days 
after finding the same, cause notice thereof to be published in a newspaper 
printed in the county, if there be one published therein, and if there be none, 
then such notice shall be posted up in three of the most public places in the 
county; and if no person shall appear to claim the same, who may be entitled 
thereto, he shall, within two months after finding such goods, and before using 
the same to their injury, procure an appraisal thereof by a justice of the peace 
of his county, which appraisal shall be certified to by such justice, and filed in 
the office of the clerk of the board of county commissioners of such county. 
[L. 754, p. 382, § 11; L. 63, p. 440, § 16; Cd. 781, § 3267; 1 H. C., § 2810; or, 
§ 3708. | 


3 3071. Owner May Recover Within One Year. 

If the owner of such lost money or goods appear within one year after 
notice given to the clerk as aforesaid, and shall make out his right thereto, he 
shall have restitution of the same, or the value thereof, upon his paying all 
the costs and charges thereon, including a reasonable compensation to the 
finder for his trouble. [L. ’54, p. 382, § 12; L. 763, p. 440, § 17; Cd. 781, $ 
3268; 1 H. C., § 2841; or, § 3709. ] ‘ 


$ 3072. After One Year, Finder to Pay Half to County Treasurer. 

If no owner shall appear within one year, then the finder of such lost 
money or goods shall pay one-half the value thereof, after deducting all legal 
charges, to the treasurer of the county, for school purposes; and in case such 
finder shall neglect to pay the same, on demand, after the expiration of the 
tine aforesaid, the same may be sued for and recovered by the said treasurer, 
in the name of the county, for school purposes. [L. 754, p. 382, § 13; L. 763, 
p. 440, § 18; Cd. 781, § 3269; 1 I. C., § 2842; or, § 3710.] 


23073. Liability for Failure to Give Notice. 


If any finder of lost money or goods, of the value of five dollars or 
upwards, shall neglect to give notice of the same, and otherwise to comply 
with the provisions of this chapter, he shall be lable for the full value of such 
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money or goods, one-half to the use of the county for school purposes, and 
the other half to the person who shall sue for the same, and shall also be 
responsible to the owner for such lost money or goods. [L. ’54, p. 383, § 14; 
L. 763, p. 440, § 19; Cd. 781, § 3270; 1 H. C., § 2843; or, § 3711.] 


@ 3074. Disposal of Unclaimed Moneys by Public Officers. 

Whenever any money may be or come into the possession of any 
public officer, as such, to which, as such, said officer has no right, or to which 
he shall cease as such officer to have any right, and no other person has or 
appears to have any right or claim thereto, and no provision is made by law 
for the disposal of such money, otherwise than as provided by this chapter, 
such public officer shall pay such money to the state treasurer and take his 
receipt therefor, and such receipt shall fully protect such officer so paying 
the same in any suit or action in relation thereto. [L. 791, p. 133, § 1; 1 H. 
C., § 2880. ] 


See supra § 312 et seq., and notes. 


2 3075. How State Treasurer Shall Dispose of Such Moneys. 

The state treasurer shall add all money received by virtue of the 
provisions of this chapter to the permanent school fund, and the same shall 
be and constitute a part of such fund. [L. 91, p. 133, § 2; 1 H. C., § 2881.] 


See supra § 3066, proceeds of sale of lost See infra § 4620, subd. 8, and notes, escheat 
property escheated to school fund. of estates for want of descendants. 


CHAPTER XVII. 
OF REGULATING THE SUBSCRIPTION TO NEWSPAPERS. 


3 3076. Newspapers Mailed Without Authority is Gift. 

Whenever any person, company, or corporation owning or controlling 
any newspaper or periodical of any kind, or whenever any editor or proprietor 
of any such newspaper or periodical shall mail or send any such newspaper or 
periodical to any person or persons in this state without first receiving an 
order for said newspaper or periodical from such person or persons to whom 
said newspaper or periodical is mailed or sent, shall be deemed to be a gift, 
and no debt or obligation shall accrue against such person or persons, whether 
said newspaper or periodical is received by the person or persons to whom it 
is sent or not. [L. 790, p. 460, $1; 1 If. C., § 2882.] 


CHAPTER XVIII. 
OF CEMETERIES, BURIAL AND DISSECIrION OF THE DEAD. 


2 3077. Associations for Establishing Burying Grounds, etc. 

Any number of individuals, in any portion of this state, may associate 
for the purpose of procuring and establishing a burying ground or place of 
sepulture; and, being so associated, they shall, on complying with the pro- 
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visions of this section, be a body politic and corporate, may choose a president 
and other officers, may enact by-laws for regulating the affairs of such cor- 
poration not inconsistent with the laws of this state, and compel the observ- 
ance thereof by suitable penalties, may sue and be sued, and do all acts neces- 
sary and proper for the well ordering of the affairs of such corporation: Pro- 
vided, That, before any such association shall be entitled to the privileges 
granted in this section, they shall lodge with the secretary of state a copy of 
their articles of association, and shall cause the same to be recorded in the 
records of the county where such burying ground is situated. [L. 757, p. 28, 
§ 1; Abb. R. P. S., p. 322. ] 


¢ 3078. Lot in Burying Ground Exempt From Process. 

Whenever any part of such burying ground shall have been designated 
and appropriated by the proprietors thereof as the burying place of any par- 
ticular person or family, the same shall not be liable to be taken or disposed 
of by any warrant or execution, for any tax or debt whatever; nor shall the 
same be liable to be sold to satisfy the demands of creditors whenever the 
estate of such owner shall be insolvent. [L. 757, p. 28, § 2; 1 IL. C., § 2426.] 


See Const., Art. VII., § 2, exemptions from taxation. 


3 3079. County, Town, and City May Provide for Burial of Dead. 

Each and every county, town, or city shall have power to provide a 
hearse and pall for burial of the dead, and to procure and hold lands for 
burying grounds, and to make regulations, and fence the same, and to pre- 
serve the monuments erected therein, and to levy and collect the necessary 
taxes for that purpose, in the same manner as other taxes are levied and 
collected. [L. 57, p. 28, § 3; 1 H. C., § 2427.] 


¢ 3080. Who May Possess Subjects for Purposes of Instruction. 

Any physician or surgeon of this state, or any medical student under 
the authority of any such physician or surgeon, may obtain, as hereinafter 
provided, and have in his possession, human dead bodies, or the parts thereof, 
for the purposes of anatomical inquiry or instruction. [L. ’91, p. 227, § 1; 1 
H. C., § 2428. ] 


See infra §§ 7248, 7249, violation of sepulcher, etc. 


23081. Body May be Dissected, When. 

Any sheriff, coroner, keeper of a county poor house, public hospital, 
county jail, or state prison must surrender the dead bodies of such persons as 
are required to be buried at the public expense to any physician or surgeon, 
to be by him used for the advancement of anatomical science, preference 
being always given to medical schools by law established in this state, for their 
use in the instruction of medical students. But if such deceased person 
during his last sickness requested to be buried, or if within forty-eight hours 
after his death some person claiming to be of kindred or a friend of the de- 
ceased requires the body to be buried, or if such deceased person was a 
stranger or traveler who suddenly died before making himself known, such 
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dead body must be buried without dissection. [L. 91, p. 227, § 2; 1 H. C., 
§ 2429.] 


@ 3082. Conditions Precedent to Receiving Body. 

Every physician or surgeon before receiving the dead body must give 
to the board or officer surrendering the same to him a certificate from the 
medical society of the county in which he resides, or if there is none, from 
the board of supervisors of the same, that he is a fit person to receive such 
dead body. He must also give a bond with two sureties, that each body so 
by him received will be used only for the promotion of anatomical science, 
and that it will be used for such purpose in this state only, and so as in no 
event to outrage the public feeling. [L. 791, p. 227, § 3; 1 H. C., § 2430.] 


å 3083. Penalty for Violation of This Act. 

Any person violating any provision of this act shall, upon conviction 
thereof, be fined in any sum not exceeding five hundred dollars. [L. 791, p. 
227, § 4; 1H. C., § 2431.] 


“This act” is composed of this and the last three preceding sections. 


CHAPTER XIX. 
OF NUISANCES. 


¢ 3084. Public Nuisance Defined. 

A public nuisance is one which affects equally the rights of an entire 
community or neighborhood, although the extent of the damage may be un- 
equal. [L. 775, p. 79, § 2; Cd. 781, § 1236; 1 H. C., § 2883; see Cal. C. C., § 
3480. ] 


See infra § 5660 et seq., what nuisances are actionable. 


g 3085. Public Nuisances Enumerated. 
It is a public nuisance,— 

1. To cause or suffer the carcass of any animal or any offal, filth or noisome 
substance to be collected, deposited or to remain in any place to the prejudice 
of others; 

2. To throw or deposit any offal or other offensive matter, or the carcass 
of any dead animal, in any watercourse, stream, lake, pond, spring, well, or 
common sewer, street or public highway, or in any manner to corrupt or 
render unwholesome or impure the water of any such spring, stream, pond, 
lake or well, to the injury or prejudice of others; 

3. Tq obstruct or impede, without legal authority, the passage of any river, 
harbor, or collection of water; 

4. To obstruct or encroach upon publie highways, private ways, streets, 
alleys, commons, landing places, and ways to burying places; 

5. To carry on the business of manufacturing gun-powder, nitroglycerine 
or other highly explosive substance, or mixing or grinding the materials 


786 


Cuar. XIX.] OF NUISANCES [#2 3086, 3087 


therefor, in any building within fifty rods of any valuable building, erected 
at the time such business may be commenced; 

6. To establish powder magazines near incorporated cities or towns, at a 
point different from that appointed by the corporate authorities of such city 
or town; or within fifty rods of any occupied dwelling house; 

7. To erect, continue, or use any building, or other place, for the exercise 
of any trade, employment or manufacture, which, by occasioning obnoxious 
-exhalations, offensive smells or otherwise is offensive or dangerous to the 
health of individuals or of the public; 

8. To suffer or maintain on one’s own premises, or upon the premises of 
another, or to permit to be maintained on one’s own premises, any place whore 
wines, spirituous, fermented, malt or other intoxicating liquors are kept for 
sale or disposal to the public in contravention of law. 

And every person who has the care, government, management or control 
of any building, structure, powder magazine, or any other place mentioned 
in this act, shall, for the purposes of this act, be taken and deemed to be the 
owner or agent of the owner or owners of such building, structure, powder 
magazine or other place, and, as such, may be proceeded against for the erect- 
ing, contriving, causing, continuing or maintaining such nuisance. [Cf. Cd. 
"81, § 1246; 1 H. C., § 2893; L. 795, p. 19, § 1.] 


43086. Nuisance, What Is. 


Nuisance consists in unlawfully doing an act, or omitting to perform a 
duty, which act or omission either annoys, injures or endangers the comfort, 
repose, health or safety of others, offends decency, or unlawfully interferes 
with, obstructs or tends to obstruct, or render dangerous for passage, any 
‘lake or navigable river, bay, stream, canal or basin, or any public park, square, 
street or highway; or in any way renders other persons insecure in life, or in 
the use of property. [L. 75, p. 79, § 1; Cd. 781, § 1235; see Cal. C. C., § 
3479.) ` 


See infra § 7310, penalty for maintaining. 

The obstructing of a public road by build- 
ing a fence therein is a nuisance which may 
be abated by any person injuriously affect- 
ed thereby, provided it be done without 
committing a breach of the peace, or doing 
unnecessary injury, and a court of equity 
will not restrain parties against destroying 
or threatening to destroy such fence: John- 
son v. Maxwell, 2 W., 482. 

In a prosecution for maintaining a slaugh- 
ter house within the city limits at a certain 
time in the year 1892, evidence is immaterial 
as to what the boundaries were in 1886: 
Spokane v. Robison, 6 W., 547. 

A city proceeding to abate a nuisance in 
one of its streets, is clothed with the attri- 
butes of sovereignty, and may prosecute 
its suit in the first instance by a bill in 
equity: Moore v. Walla Walla, 2 W. T., 1&. 


4 3087. Private Nuisance Defined. 


An ordinance of the city of Seattle pro- 
hibitting the erection of certain buildings 
within the established fire limits and de- 
claring erections contrary thereto a nuli- 
sance, etc., held valid and within the char- 
ter powers: Baxter v. Seattle. 8 W., 352. 

While a street railway company holds a 
franchise to operate a cable railway upon 
certain streets, through compliance with 
the absolute conditions in the grant, but 
operates a horse railway instead upon one 
of the streets, the proper course for the 
city is, not to abate the same as a nuisance, 
but to compel its operation by cable: S 
kane Street Ry. Co. v. Spokane Falls, 6 W., 
521; citing Baxter v. Seattle, supra; Moore 
v. Walla Walla, supra. 

Under the charter of Spokane it is not, 
illegal for any person to swear to the com- 
plaint: Spokane v. Robison, supra. 


# 


Every nuisance not included in the definition of section 3084 is private. 
[L. 75, p. 79, § 3; Cd. ’81, § 1237; 1 H. C., § 2884; Cal C. C., § 3484] 


See supra § 5660 et seq., what nuisances are actionable, 


187 


88 3083-3095] OF POLICE AND SANITARY REGULATIONS. [True XVIL. 


'4 3088. What is Not Deemed a Nuisance. 

Nothing which is done or maintained under the express authority of @ 
statute can be deemed a nuisance. [L. ’%5, p. 79, § 4; Cd. ’81, § 1238; 1 H. 
C., § 2885; Cal. C. C., § 3482. ] 


? 3089. Successive Owners. 
Every successive owner of property who neglects to abate a continuing 
‘nuisance upon or in the use of such property, caused by a former owner, is 


liable therefor in the same manner as the one who first created it. [L. ’75, p- 
79, § 5; Cd. 781, § 1239; 1 H. C., § 2886; Cal. C. C., § 3483.] 


@ 8090. Abatement Does Not Preclude Action. 

The abatement of a nuisance does not prejudice the right of any person 
to recover damages for its past existence. [L. ’75, p. 79, § 6; Cd. 81, § 1240; 
'1 H. C. § 2887; Cal. C. C., § 3484.] 


'? 3091. Lapse of Time Does Not Legalize. 

No lapse of time can legalize a public nuisance amounting to an actual 
obstruction of public right. [L. ’75, p. 80, § 7; Cd. 81, § 1241; 1 H. C., $ 
‘2888; Cal. C. C., § 3490.] 


:3 3092. Remedies Against Public Nuisance. 

The remedies against a public nuisance are: Indictment (or informa- 
'tion), a civil action, or abatement. The remedy by indictment (or informa- 
‘tion) shall be as regulated and prescribed in this title. When a civil action 
for damage is resorted to the practice shall conform to the provisions of sec- 
tions 5660 to 5663 infra. [L. ’75, p. 80, § 8; Cd. 781, § 1242; see Cal. C. C., 
8$ 3491, 3492.] 


@ 3093. Civil Action. 

A private person may maintain a civil action for a public nuisance, if it 
is specially injurious to himself, but not otherwise. [L. ’75, p. 80, § 9; Cd. 
81, § 1243; 1 H. C., § 2890; Cal. C. C., § 3193.] 


4 3094. Abatement by Whom. 

A public nuisance may be abated by any public body or officer authorized 
thereto by law. [L. 775, p. 80, § 10; Cd. 781, § 1244; 1 H. C., § 2891; Cal. 
'C. C., § 3494. ] 

ACTION TO ABATE PY CITY.—A city clothed with the attributes of We te 


prosecuting an action to abate a nuisance Moore v. City of Walla Walla, 2 W 
in one of its streets is for that purpose 


33095. How Abated. 
Any person may abate a public nuisance which is specially injurious to 
him, by removing, or if necessary destroying, the thing which constitutes 
the same, without committing a breach of the peace or doing unnecessary 
injury. [L. 775, p. 80, § 11; Cd. 781, § 1215; 1 H. C., § 2892; Cal. C. C., 
3195.] 
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@ 3096. Certain Places of Resort Declared Nuisances—Penalty. 


Houses of illfame, kept for the purpose, in which are embraced all squaw 
dance houses, or squaw brothels, otherwise called mad houses; all houses, 
rooms, saloons, booths, scows, boats, or other structures used as a place of 
resort, where women are employed to draw custom, dance, or for purposes of 
prostitution; all public houses or places of resort where gambling is carried 
on or permitted; all houses or places within any city, town, or village, or 
upon any public road or highway, where drunkenness, gambling, fighting, or 
breaches of the peace are carried on or permitted; all opium dens or houses, 
or places of resort where opium smoking is permitted, are nuisances, and may 
be abated, and the owners, keepers, or persons in charge thereof, and persons 
carrying on such unlawful business, shall be punished as provided in this 
article. [L. p. 81, § 13; Cd. ’81, § 1247; 1 H. C., § 2894; see Ia., § 
5472.] 


In 
oy 


See infra § 7258, females not to be em- 
ploved in saloons, ete. 

See infra $ 7239, penalty for keeping houses 
of ill-fiame. 

See infra § 7261, penalty for letting houses 
of ill-fame. 

In a particular case held, that the keep- 
ing of a house of ill-fame by plaintiff in 
error, was not a continuance of the nui- 
sance for which her lessee had been in- 
dicted. and she could not be held responsi- 
ble without a regular proceeding against 
her: Coffer v. Ty., 1 W., 325. 

In order to set forth facts constituting 
the crime of keeping a house or saloon 
where women are employed to draw custom 
and to dance, the information should aver 
that women were employed for the pur- 
poses mentioned at the time when it is al- 
leged the defendant kept the house de- 
scribed therein: State v. Brown, 7 W., 10. 

It is sufficient under this section to aver 
in an information that the defendant kept 
the house ‘‘used as a place of resort, where 


¢ 3097. Punishment and Abatement. 


women are employed to draw custom and to 
dance, all of which is to the injury and 
common nuisance of all the people.” but the 
information should show that the character 
of the women alleged to have been em- 
ploved, or the manner of their deportment, 
and character and quality of conversation, 
Was such as tended to draw crowds of dis- 
orderly persons, or to debauch the morals 
of those resorting to the place: State v. 
Brown, supra. 

SALOONS, ETC., AS NUISANCES—BAD 
COMPLAINT.—A complaint by a railroad 
company alleging that there are a number 
of saloons and gambling houses along the 
line of its road, and that suid houses are 
public and private nuisances, but failing to 
name any particular house, or to designate 
wherein it is disorderly or a nuisance, is 
fatally defective on demurrer, in that it 
contains no allegation that would locate 
any particular house, or describe it as dis- 
orderly: Northern Pacific R. R. Co. v. 
Whalen, 3 W. T., 482. 


Whoever is convicted of erecting, causing, or contriving a public or 


common nuisance, as described in this article, or at common law, when the 
same has not been modified or repealed by statute, where no other punish- 
ment therefor is specially provided, shall be punished by a fine not exceeding 
one thousand dollars, and the court, with or without such fine, may order 
such nuisance to be abated, and issue a warrant as hereinafter provided. [L. 
75, p. 81, § 14; Cd. 81, § 1248; 1 H. C., § 2896; Ia., § 5473. | 


“Title” substituted for “chapter.” The 
act of Nov. 12, '75, as given in the Code of 


1881, except as modified by subsequent leg- 
islation, constitutes this title. 


¢ 3098. Process. 

When, upon indictment (or information), complaint or action, any person 
is adjudged guilty of a nuisance, the court before whom such conviction is 
had may, in addition to the fine imposed, if any, or to the judgment for dam- 
ages or costs, for which a separate execution may issue, order that such nui- 
sance be abated or removed, at the expense of the defendant, and after inquiry 
into and estimating, as nearly as may be, the sum necessary to defray the 
expenses of such abatement, the court may issue a warrant therefor. When 
the conviction is had upon an action before a justice of the peace, and no 
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appeal is taken, the justice, after estimating, as aforesaid, the sum necessary 
to defray the expenses of removing or abating the nuisance, may issue a like 


warrant. 
2897; Ia., $$ 5474, 5475. ] 


The court should not in all cases issue a 
warrant or order of abatement, even after 
conviction, but the judgment should be 
adapted to the nature and circumstances of 
the case: Coffer v. Ty., 1 W., 325, 328. 

Upon conviction, the judgment should be, 
in effect, that defendant pay a fine of $— 
and costs of prosecution, and, when expe- 
dient or necessary, forthwith abate the nui- 
sance at his own costs, and stand commit- 
ted until fine and costs are paid: Coffer v. 
Ty.. supra. 

If the substance of the charge, in an in- 
formation for maintaining a nuisance, is, 
that the defendant unlawfully maintained 
a powder magazine in a thickly settled 
neighborhood. evidence is inadmissible for 


[L. °75, p. 81, 8$ 15, 16; Cd. ’81, §§ 1249, 1250; 1 H. C., §§ 2896, 


magazine, and while being loaded upon cars 
for transportation abroad: State v. Pag- 
gett, 8 W.. 579. 

In nuisances the law contemplates that 
property, either in a business or in a build- 
ing, shall not be destroyed unless the per- 
son who is financially interested therein is 
before the court; and while an employee is 
culpable in continuing an obnoxious trade 
or business its abatement on an informa- 
tion against him could not be otherwise 
than oppressive: State v. Paggett, supra, 
584 


Prior to the statute of '75 there seems to 
have been no statutory definition of nul- 
sances, the courts being left to the common 
law for the ascertainment of what consti- 


the purpose of showing that the explosives 
stored therein had been recklessly managed 
while being carried from the vessels to the 


tuted public nuisances: State v. Fagwett, 
supra, 582. 


? 3099. Stay of Warrant—Bond. 


Instead of issuing such warrant, the court or justice may order the same 
to be stayed upon motion of the defendant, and upon his entering into a bond 
in such sum and with such surety as the court may direct to the state, condi- 
tioned either that the defendant will discontinue said nuisance, or that within 
a time limited by the court, and not exceeding six months, he will cause 
the same to be abated and removed, as either is directed by the court, and 
upon his default to perform the condition of his bond, the same shall be 
forfeited, and the court, or justice of the peace, as the case may be, upon being 
satisfied of such default, may order such warrant forthwith to issue, and a 
rule to show cause why judgment should not be entered against the sureties 
of said bond. [L. 81, $ 17; Cd. 781, § 1251; 1 H. C., § 2898; Ia., $ 
5876.] , 


See supra § 6663, stay in action for private nulsance, 


2a x 


so, P. 


$3100. Costs of Abating Nuisance. 


The expense of abating a nuisance by virtue of a warrant can be collected 
by the officer in the same manner as damages and costs are collected on exe- 
cution, except that the materials of any buildings, fences, or other things that 
may be removed as a nuisance may be first levied upon and sold by the officer, 
and if any of the proceeds remain after satisfying the expense of the removal, 
such balance must be paid by the officer to the defendant or to the owner of 
the property levied upon, and if said proceeds are not sufficient to pay such 
expenses, the officer must collect the residue thereof. [IL. 75, p. 82, § 18; Cd. 
81, § 1252; 1 H. C., § 2899; Ia., § 5477.] 
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CHAPTER I. 
OF LUMBERING. 


ARTICLE 1—Scauine Locs. 
3? 3108. Lumber Districts, Establishment of. 

That there be established within this state two districts for the survey 
and measurement of logs, and that counties of Whatcom, Skagit, San Juan, 
Island, Snohomish, King, Pierce, Mason, Lewis, Skamania, Clarke, Cowlitz, 
Wahkiakum, Pacific, Chehalis, Thurston, Kitsap, Jefferson and Clallam shall 
constitute district number one, and that Seattle, Washington, shall be the 
principal place of business of district number one; and that the counties [of] 
Okanogan, Stevens, Spokane, Lincoln, Douglas, Kittitas, Yakima, Franklin, 
Adams, Whitman, Garfield, Asotin, Columbia, Walla Walla and Klickitat 
shall constitute district number two, and that Spokane, Washington, shall 
be the principal place of business for district number two. [L. ’97, p. 98, 
§ 1] 

Compare L. '63, pp. 489-490; L. °69. pp. 391- peal by Implication the sections of Hill’s 
394, survey and measurement of logs. Code above referred to, hence they are 
For former jaws on the subject of this omitted. 
article see L. '79, pp. 107-110; Cd. ‘S81, §§ 2639- See infra § 4378 et seq., boom companies, 
2652; L. '83, pp. 106-108, and 1 Hill’s ae See infra § 3115 et seq., lumber and shingle 


g$ 234; 5-2357, and amendments of '93, 83, weighers. 
and 795, p. 127. This article appears iS re- 


23104. Appointment of Scaler. 

There shall be biennially appointed by the governor, with the advice 
and consent of the senate, a state log scaler for each of the districts aforesaid, 
who shall be a citizen of the district for which he is appointed at the time of 
his appointment, and he shall enter upon the discharge of the duties of his 
office on the third Monday in April next succeeding his appointment, and 
shall hold his office two years, and until his successor is appointed, confirmed 
and qualified: Provided, That it shall be the duty of the state log scaler 
whose term of office has expired to make the scale bills, and record them in the 
books of the state log scaler’s office, within thirty days of the day he vacates 
his office, of all logs scaled by him or deputies prior to the time he surrenders 
the same to his successor, and for that purpose he shall have access to the 
books of the office for a period of thirty days; and all bills so made and re- 
corded shall have the same validity as if made and recorded during his term of 
office. Each of said state log scalers shall have a seal of office, and shall have 
engraved thereon the arms of the state of Washington, and the words “State 
Log Scaler, ...... District,” and in said blank space shall be inserted the 
number of his district. [L. 797, p. 99, § 2.] 


231035. Oath and Bond. 
Fach state log scaler shall, before entering upon the duties of his office, 
take an oath before some person qualified to administer oaths, that he will 
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faithfully discharge the duties of his office, and also to execute a bond to the 
county in which he holds his office with five or more sufficient suretics, to be 
approved by the county commissioners of such county, in the penal sum of two 
thousand dollars, conditioned for the faithful discharge of his duties as state 
log scaler, and for the delivery over to his successor of all bills, bonds, certifi- 
cates and papers and other effects appertaining to his said office. The bond 
and oath of office shall be recorded in the office of the county auditor of the 
county where such office is kept; and when there is a failure to comply with 
the conditions of such bond, any person feeling himself aggrieved may com- 
mence an action thereon before any court having jurisdiction, and a recovery 
thereon (by one) shall not render the bond void, but the same may be prose 
cuted from time to time until the whole penalty is recovered. [L. 797, p. 
99, § 3.] 


¢ 3106, May Appoint Deputies. 

The state log scaler may appoint any number of deputies necessary to 
transact the business of his district, with power to remove any of them at his 
pleasure, and it shall be the duty of such state log scaler to appoint at least 
one deputy for a county, who shall thereafter be and reside in such county, 
upon a petition being presented to him by two or more master loggers showing 
that active operations are being carried on in the logging business by two or 
more master loggers in such county. [L. ’97, p. 100, § 4.] 


$3107. Shall Scale Logs, When and How. 

The state log scaler, by himself or his deputy, at the request of the owner 
of any logs or timber, or any sheriff, coroner or constable who has replevied, 
attached or levied on any logs or timber, or any person who has a written 
order from the owner for the delivery of any logs or timber, to forthwith 
repair to any part of his district and survey such logs or timber, and, upon 
completing such survey, to make out a true and correct scale bill thereof, 
stating the person by whom, the time when and place where such logs or tim- 
ber was scaled, at whose request and to whom scaled, if to any one, and the 
scale mark placed thereon; the number of logs, and, when requested by the 
owner or any other person controlling the same, the number of pieces of logs 
or timber, together with the mark or marks thereon, and the number of feet 
therein contained, and shall sign the same; and thereupon he shall record 
such bill in the books of his office, and, upon being paid his fees for such ser- 
vices, he shall deliver the original bill to the person for whom the logs or 
timber is sealed, if any; if not, then to the person requesting the survey. No 
state log scaler, or deputy scaler, shall in person survey any logs or timber 
owned wholly or in part by himself, but either may survey any such logs or 
timber owned wholly or in part by the other: Provided, That where logs 
which have been cut in any lumber district in this state have been run out 
of said district, it shall be lawful for the state log scaler of the district in which 
said logs were cut, when requested so to do as above provided, to scale said 
logs by himself or deputy. The said scalers and their deputies shall, in 
surveying or measuring logs, make such allowance for hollow, rotten and 
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crooked logs as would reduce and make them equal to good, sound and straight 
merchantable logs, and in surveying shall throw off all rotten, shaky or wany 
stuff, and make the same equal to good merchantable lumber. And the figures 
showing sueh survey shall, at the time of making the same, be entered by the 
scaler in pass books kept for the purpose, which books shall be preserved and 
filed by the state log scaler in his office for the inspection of all persons inter- 
ested therein. The scale rule known as Drew’s rule is hereby adopted as the 
only rule for the survey of logs in this state. [L.’97, p. 100, § 5.] 


¢ 3108. Objection to Scaler’s Scale—Re-Scale. 


Any person considering any scale of the state log scaler or any of his 
deputies incorrect, whether he be the owner or the purchaser of the logs so 
scaled, may contest said scale by serving on the state log scaler of the district 
in which said logs were scaled a copy of a notice of his intention to contest 
such a scale and filing the original of such notice with the clerk of the court 
in the county in which said logs are situated, said notice to contain a state- 
ment of by whom and where the logs were cut, the mark thereon, the number 
thereof, when and where they were scaled and the amount of such scale, and 
where the logs are situated, and when and by whom moved from where they 
were originally scaled, if moved at all, and the clerk shall enter the same as an 
action entitled by naming the party giving the notice as plaintiff, and the 
state log scaler as defendant, three days after the serving and filing of said 
notice, upon the application of either party, the judge of the superior court of 
said county, shall in open court or at chambers appoint two disinterested 
scalers to rescale said logs. Each of said persons so appointed shall forthwith 
scale said logs, and if they do not agree as to the quantity of lumber in said 
logs, then they shall be deemed to agree upon the sum of the smallest amount 
found by either of them plus one-half the difference between his and the 
other's scale, whereupon they shall make out a scale bill, as in this article 
provided, also stating thereon the amount of lumber each found to be con- 
tained in said boom, and the amount of fees due each, and sign and file the 
same with the same clerk of said court, and they shall each be entitled to 
receive for such services the fees allowed by this act for such services, and 
in event of there being a difference of more than ten per cent between the 
original scale of said logs by the state log scaler and the amount agreed upon 
by the parties appointed to rescale said Jogs, then the court shall give judg- 
ment against the state log scaler for all costs of such proceedings, including 
the cost of rescaling said logs, and order the state log scaler to correct the 
books of his office, so that they shall show said logs to contain the amount 
ascertained by the rescale of said logs. In event of there not being more 
than ten per cent difference between the scale of said logs, then judgment 
shall be entered against the plaintiff for the cost of the proceeding, including 
the fees of the persons appointed to rescale said logs. In the event of the 
judgment of such proceedings being against the state log scaler, the person 
paying for the original scale of said logs shall be entitled to recover from 
said state log scaler or his bondsmen the amount he may have paid for such 
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original scale and if he shall not have paid for such scale, then the state log 
scaler shall not be entitled to recover the same. [L. 97, p. 101, § 6.] 


33109. Duty to Scale When Not Requested in Certain Cases. 

It shall be the duty of the state log scaler, or his deputy, to scale all lots 
or booms of logs containing fifty thousand feet or more, which may be offered 
for sale, whether requested to do so or not, if the same has not been scaled, 
and it shall also be the duty of the owner or purchaser of any logs to notify 
the state log scaler of any logs in his possession that have not been scaled, and 
any person or association of persons who shall sell or remove any such logs 
from the state, that have been cut in the state, before the same shall have 
been scaled, shall be liable to the state log scaler for one-half the value of 
such logs, so sold or removed from the state without having been scaled, which 
sum shall be recovered by the state log scaler in a civil action, and when so 
recovered, one-half thereof, shall be paid by the state log scaler into the 
general school fund. [L. 797, p. 102, § 7.] 


@ 3110. Scaler’s Fees, Lien For. | 

The fees of the state log scaler shall be: For surveying, scale marking, 
making scale bills and recording the same and posting in the ledger, three 
and a half cents per thousand feet for all logs and timber required to be sur- 
veyed; twenty per cent of the aforesaid fees shall be paid by the state log 
scaler, at least every three months, into the general fund of the state treasury; 
for recording any log mark, fifty cents; for making and certifying a copy of 
any matter which may be on record in his office, or for making duplicate scale 
bills, ten cents per folio, and fifty cents for each certificate thereon; for re- 
cording any instrument in writing authorized to be recorded in his office, 
other than scale bills, ten cents per folio, payable when such instrument is 
presented for record and before it is recorded, and no such instrument shall 
be deemed recorded until it is entered upon the index to the record. And 
for the purpose of securing to the state log scaler the payment of his fees, 
whether the same are for surveying, making scale bills, or recording the same, 
or for any or all such services, such state log scaler shall have a lien upon all 
such logs or timber surveyed and marked by him for the amount due for his 
services thereon, and may retain such lien by affixing the scale bill of such 
logs or timber and notify the same on the record of his office, before the de- 
livery thereof, a true statement of the amount due him thereon, and that he 
claims a lien thereon for such amount and costs of collection; and any person 
who shall purchase, sell or remove said logs from the state shall be liable 
to the state log scaler for the payment of said fees, and at any time that he 
may deem himself in danger of losing such lien, he may take possession of 
sufficient quantity of such logs to cover the amount of his lien and the costs of 
recovery, and if his bill is not paid within thirty days, after notice of [to] 
the owner or person in possession or in charge of said logs, then the state log 
scaler may sell at public auction enough of such logs or timber to pay the 
amount due him, with the costs of collection, first giving ten days’ notice of 
such sale by posting up five written notices thereof, one in his office, and one 
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in each of the four most public places in the town or city where the sale is to 
be made, and at such sale the state log scaler may become the purchaser. The 
sale may be made by the sheriff or any constable of the county. The only 
costs of collection allowed shal] be ten per cent on the amount payable to the 
state log scaler. [L. 797, p. 103, § 8.] 


2 3111. Books in Office of Log Scaler. 
The books of record in the state log scaler’s office shall be,— 

First: A book in which shall be recorded the scale bills of all logs, timber 
and lumber surveyed by the state log scaler; 

Second: A book to be kept in ledger form, in which shall be posted and 
recorded as soon as any logs or timber is surveyed, separately and under 
their respective marks, all the logs and timber of each particular mark sur- 
veyed, together with the date of scale, the number of logs and the number of 
pieces of timber, for whom scaled, if to any one, and the number of feet; 
which book shall be kept posted up so that it will show the matter above stated 
concerning each mark of logs scaled during each month. And the state log 
scaler shall make and deliver to any person demanding the same a certified 
transcript of said record, as to mark or marks of logs or timber, upon being 
paid ten cents per folio, and the sum of fifty cents for his certificate of the 
same; and an index of the names and marks contained in each of said books 
shall also be kept. Any books of the description before named, which have 
been kept in the office of the state log scaler and which belong to said office, 
are hereby declared to be the records of said office, and to have and be of the 
same validity, force and etfect as if the same had been kept by express 
authority of law. All the books of record hereinbefore mentioned and author- 
ized to be kept in the office of any state log scaler are hereby declared to be 
public records, and of as high degree of evidence as the original instrument 
therein recorded, and shall, in all courts and places in this state, be taken 
and held prima facie evidence of the matters therein stated, and such books 
shall not be removed from the state log scaler’s office, but any paper purport- 
ing to be a copy of any matter or thing of record in such office, certified under 
the hand of the state log scaler or his deputy to be a correct transcript from 
the records in such office, shall, in all courts of this state, be received and 
read as prima facie evidence of the matters and things in such record con- 
tained and of the matters therein stated. [L. ’97, p. 104, § 9.] 


@ 3112. Report to Governor. 

The state log scaler shall make a report of the total number of feet of logs 
which he has surveyed in his district for the year ending the last day of Octo- 
ber, before the last dav of November of each year, to the governor of the 
state. [L. 97, p. 105, § 10.] 


ARTICLE 2 —LUMBER AND SHINGLE WEIGHERS. 
$3115. State Weighers, How Appointed. 


It shall be the duty of the governor to appoint state weighers, to weigh 
all shingles and lumber to be shipped beyond the limits of this state. That 
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there shall be one weigher appointed for each of the transcontinental railroads 
running into this state, and that the office of said weighers shall commence 
when this article goes into effect. That the term of oflice of said weighers 
shall be for the period of four years. [L.’95, p. 380, § 1.] 


3 3116. Weighers, Removal of. 


The governor shall have the power, and it is hereby made his duty, 
‘upon receiving a petition in writing from five manufacturers of shingles or 
kumber, complaining of the wrongful acts of any of said weighers or their 
deputies, to investigate such charges and in his discretion to remove such 

weigher and to appoint a successor for such weigher. [L. ’95, p. 381, § 2.] 


¢ 8117. Deputy, Oath and Bond. e 


Each weigher and each deputy weigher shall, before entering upon the 
` duties of his office, take and subscribe an oath that he will faithfully discharge 
the duties of his office to the best of his knowledge and ability. Each weigher 
shall execute to the state of Washington a bond with two or more sureties, to 
‘be approved by the secretary of state, in the sum of three thousand dollars, 
conditioned that he and his deputies will faithfully perform their duties as 
lumber and shingle weighers, and if said lumber and shingle weighers or his 
` deputy shall fail to keep the conditions of said bond, then the person ag- 
grieved by his or their wrongful act shall have a right of action against said 
‘weigher and the sureties on said bond, and they shall be liable on said bond 
for any judgment recovered in such action to the amount of the penalty of 
such bond. The oath and bond shall be filed with the secretary of state. 
[L. 795, p. 381, § 3.] 


8118. Railroads to Provide Scales. 


It shall be the duty of each of said railroads to construct scales capable 
of weighing cars loaded with lumber or shingles shipped from that portion 
of Washington west of the Cascade mountains at some point on their respec- 
tive lines and within the limits of this state for the purpose of weighing said.. 
‘lumber and shingles; and that it shall be the duty of each of said railroads 
doing business east of the Cascade mountains to maintain scales on the east 
side of the mountains and within the limits of this state for the purpose of 
weighing lumber and shingles manufactured on each side of said mountains. 
, [L. 795, p. 381, § 4.] 


ig 3119. Deputies. 


Each weigher shal] have the right to appoint one or more deputy weigh- 
ers, [L. 795, p. 382, § 5.] 


3 3120. Weigher, Duty of. 

All lumber and shingles to be shipped beyond the limits of this state by . 
railroad shall first be weighed by said weigher or his deputy at the place where , 
said scales are located. [L. ’95, p. 382, § 6.] 
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@ 3121. Railroads to Accept Weightse—Penalty. 

If any lumber or shingles shall be shipped beyond the limits of this 
state by any railroad company before being weighed by said weigher or his 
deputy, said railroad shall be compelled the accept the weight named in the 
affidavit (if there be any affidavit) attached to the bill of lading, and in all 
cases where there is no such affidavit attached, said cars of shingles or lumber 
shall be weighed by said weigher in every instance; any failure to comply 
with the above requirements shall be adjudged a misdemeanor, and on convic- 
tion thereof shall, for each offense, be fined in any sum not less than five 
hundred dollars nor more than two thousand dollars. [L. ’95, p. 382, § 7.] 


i\¢ 3122. Weigher’s Bill to Contain, What. 
That upon weighing said shingles or lumber, the weigher or his deputy 
‘shall make put a bill, stating therein the names of the consignor and the 
consignee, the destination of said car of shingles or lumber and the place 
from which said car was billed, the name of the railroad owning such car and 
the number of said car, together with the number of shingles or amount of 
lumber said to be contained in such car, and the total weight of shingles or 
lumber contained therein. That he shall enter upon the books of his office, 
to be provided by him and kept for that purpose, a correct copy of said bill, 
and shall mail or deliver to the consignee two correct copies of said bill, and to 
the agent of the railroad over which said car is shipped one correct copy of‘ 
said bill, with the certificates thereto attached, that it is a true and correct 
: bill, which bill so certified shall be presumptive evidence of the facts therein 
contained. [L. 95, p. 382, § 8.] 


¢ 3123. Fees. 

Each weigher or his deputy shall receive and collect from the rail- 
road by which said lumber or shingles were received, the sum of fifty cents 
a car for each and every car of lumber or shingles weighed by him. [L. 95, 
p. 382, § 9.] 


@ 3124. Basis. 

When any cars shal] have been weighed, as herein designated, the said 
weight shall constitute the basis by which the weight of said lumber or 
shingles shall be determined. [L. 95, p. 382, § 10.] 


ARTICLE 3.—Markxina AND Drivine LOGS. 


2 3128. Logs and Timber Put Afloat Must be Marked. 

Every person or copartnership who shall put any logs or timber into any 
river, or its branches or tributaries, small lake or its tributaries, bayou, marsh, 
or ditch in this state, for the purpose of rafting or floating the same to any 
place for manufacture or sale, shall have some mark or marks, previously 
selected by him or them, impressed in a conspicuous place upon the end or 

surface of each log or stick of timber so put into any of said waters. [L. ’90, 
: p. 110, § 1; 1 H. C., § 2358.] 
See infra § 4378 et seq., boom companies. 
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23129. Marks to be Recorded—Notice. 

Before any such mark or marks shall be used, it shall be the duty of such 
person or copartnership to cause a diagram and written description of the 
same, certified and signed by the owner or owners thereof, to be recorded 
in the oflice of the auditor of each county through which such logs or timber 
shall be floated for manufacture or sale, and also to give notice in writing to 
each log running or booming company doing business on any waters on which 
the logs or timber are floated, of such mark. The diagram and written de- 
scription, to be recorded as aforesaid, must be different from any diagram and 
description already recorded in said office claimed by any other party. For 
recording and indexing the diagram and certificate aforesaid, the auditor shall - 
be entitled to demand and receive a fee of twenty-five cents. [L. ’90, p. 110, 
$ 2; 1 H. C., § 2359.] 


@ 3130. Auditor to Record Marks, etc.—Fees. 

It shall be the duty of any such auditor to record, in a book to be kept for 
that purpose, all marks and descriptions of marks furnished to him for that 
purpose, which are different from any other mark or description there re- 
corded, which book shall be, at all reasonable hours, open to the inspection 
and examination of any person requiring it; and each of said auditors shall 
be entitled to receive for his fees, for each mark and description recorded, 
twenty-five cents, to be paid in advance by the party having the same recorded. 
[L. 790, p. 111, § 3; 1 H. C., § 2360. ] 


23131. Marks—Presumptions Arising From. 

Any logs or timber having any such recorded mark or marks impressed 
thereon shall be presumed to belong to the party or parties in whose name 
said mark or marks shall have been recorded. [L. 790, p. 111, § 4; 1 H. C., § 
2361. ] 

23132. Failure to Record Marks—Effect of. 

Every person or copartnership who shall neglect to have his or their mark 
or marks recorded, as required in section 3129, shall be debarred from all the 
benefits arising from the due recording of such mark or marks, and the vendee 


or assignee of any such logs or timber shall be subject to the same regulations 
and restrictions. [L. 790, p. 111, § 5; 1 H. C., § 2362. ] 


¢ 3133. Counterfeit Marks—Penalty for Making. 

If any person shall falsely make, forge, or counterfeit such mark, and use 
the same in marking logs or timber, knowing the same to be the mark of 
another person, and with intent to defraud, shall be guilty of felony, and shall 
be punished by imprisonment at hard labor in the state prison not to exceed 
five years, or by fine of not less than one hundred dollars nor more than two 
thousand dollars. [L.’90, p. 111, § 6; 1 H. C., § 2363. ] 


3 3134. Alteration of Mark or Brand—Penalty for. 
If any person, corporation, or partnership shall wilfully and knowingly, 
or by gross carelessness, alter or deface, obliterate or destroy, any of such 
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brands or marks hereinbefore provided for, or shall request or order the same 
to be altered, defaced, obliterated, or destroyed, and the same is altered, de- 
faced, obliterated, or destroyed in pursuance of said request or order, said 
person, corporation, or partnership so altering, destroying, obliterating, or 
defacing such brands or marks, or requesting or ordering the same to be done, 
and it appearing the same was done in pursuance of said order or request, shall 
be guilty of a misdemeanor, and upon conviction thereof shall be punished 
by a fine of not less than two hundred dollars and not more than five thousand 
dollars. [L. 790, p. 111, § 7; 1 H. C., § 2364.] 


¢ 3135. Taking up Marked Logs—Penalty for 

It shall be unlawful for any person or persons, except boom companies 
who are compelled to catch and hold logs or other timber of value, to take 
up saw logs, hewn, sawed, and other timber and lumber of value found adrift 
on any river in this state, or have the same in their possession, that shall be 
marked with any mark or brand, without permission of the owner or agent 
thereof: Provided, The person claiming such mark or brand shall have had 
a copy thereof recorded in the county wherein he resides; and any person 
or persons violating the provisions of this section shall be deemed guilty of a 
felony, and on conviction shall be fined in any sum not exceeding three hun- 
dred dollars, or by imprisonment in the penitentiary not to exceed five years. 
[L. 790, p. 112, § 8; 1 H. C., § 2365. ] 


See infra § 3291 et seq., saw logs, etec., found adrift. 


ARTICLE 4 —[MPROVEMENTS FoR LOGGING. 


83136. Improvements for Logging May be Made on Streams. 

It shall be lawful for any person or company interested in logging to 
make such improvements on any stream used for logging within the state of 
Washington as may be necessary to carry on said logging business; that such 
improvements may consist in clearing out obstructions and straightening the 
channel by cutting across sand or gravel bars, and that side dams and sheer 
booms may be used in making such improvements. [L. ’91, p. 207, § 1; 1 
H. C., § 2368. ] 


3 3137. Right of Owners to Fence Across Streams. 

Owners of land or their agents shall have the right to fence across all 
unmeandered streams at any time when such streams are not used for a 
public highway, or by making a fence that will not be an obstruction. [L. 791, 
p. 207, § 3; 1 H. C., § 2369. ] 


Section 2 of the act embraced in this arti- See infra § 4024 et seq., ways of necessity 
cle was vetoed by the governor. for logging. 
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CHAPTER lI. 
OF DAMAGES FOR SUFFERING FIRE TO SPREAD. 


¢ 3138. Damages for Negligently Permitting Fire to Spread. 

If any person shall for any lawful purpose kindle a fire upon his own 
land, he shall do it at such time and in such manner, and shall take such 
care of it to prevent it from spreading and doing damage to other persons 
property, as a prudent and careful man would do, and if he fail so to do he 
shall be liable in an action to any person suffering damage thereby to the full 
amount of such damage. [L. 777, p. 300, § 3; Cd. °81, § 1226.] 


@ 3139. Lumbermen, When Liable for Kindling Fires. 

Persons engaged in driving lumber upon any waters or streams of this 
state may kindle fires when necessary for the purposes in which they are en- 
gaged, but shall be bound to use the utmost caution to prevent the same 
from spreading and doing damage; and if they fail so to do, they shall be 
subject to all the liabilities and penalties of this act in the same manner as 
if the privilege granted by this section had not been allowed. [L. 777, p. 300, 
g 5; Cd. 781, § 1228.] 


“This act”: §$§ 1224-1299, Code °S1. 


¢ 3139a. Common Law Rights Not Abrogated. 


The common law right to an action for damages done by fires, is not 
taken away or diminished by this act, but it may be pursued notwithstanding 
the fines and penalties set forth in sections 71-49 and 7150; but any person 
availing himself of the provisions of section 3138 shall be barred of his action 
at common law for the damages so sued for and no action shall be brought at 
common law for kindling fires in the manner described in the last section; but 
if anv such fires shall spread and do damage, the person who kindled the 
same and any person present and concerned in driving such lumber, by whose 
act or neglect such fire is suffered to spread and do damage, shall he liable 
in an action on the case for the amount of damages thereby sustained. [L. 
rT, p. 800, § 6; Cd. 781, $ 1229.] 

“This act”: See note to last section. clause to L. ‘91. p. 133. § 46, which saves the 


Sections 7149, 7150. are amendments. See foregoing three sections of the L. ’77, p. 300. 
L. ‘81, pp. 122-123, $$ 13. 14; see repealing 


CHAPTER III. 


OF MINES AND MINING. 
ARTICLE 1.—Mininac Bureau. 


¢ 3145. Mining Bureau, of Whom Composed. 

For the purpose of encouraging and developing the production and re- 
duction of ores, in which pursuits all are interested and from which all derive 
benefit. and reliable information concerning mines and milling being accessi- 
ble only through the ministerial powers of the state, therefore a mining bureau 
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is hereby created, to consist of the governor, lieutenant governor, and state 
treasurer. [L. 790, p. 249,§ 1; 1 H. C., § 2204. ] 


See supra § 172, state geologist. 

The act creating a mining bureau and de- 
fining its powers embraced in this chapter, 
does not authorize the mining bureau either 
to direct or superintend a geological or 
mineralogical survey of the state, nor to 
disburse moneys appropriated for such pur- 
pose: Parrish v. Reed, 2 W., 491. 


The act of Mar. 7, '91, appropriating mon- 
eys “for making a geological and mineral- 
ogical survey of the state” does not ex- 
pressly nor impliedly enlarge or define the 
duties of the mining bureau, and make it 
the agency whereby the same is to be ex- 
pended: Id. 


23146. Organization of Bureau. 


The members of the mining bureau shall organize by electing from their 
number a president and a secretary, who shall act as such officers of said 
bureau. [L. 790, p. 249, § 2; 1 H. C., § 2205.] 


@ 3147. Duty of Bureau—Report—Auditing of Bills. 


It shall be the duty of the mining bureau to collect reliable statistical 
information concerning the production and reduction of all precious and 
useful minerals of this state, and examine the different processes for the 
treatment of ores used in the state; to inquire into the merits of other pro- 
cesses alleged or demonstrated by practical experience elsewhere to be the 
most successful; to inquire into the relative merits of the various inventions, 
machines, and mechanical contrivances now in use, or which may hereafter be 
introduced for mining and metallurgical purposes; to keep on file in their 
office reports and papers, which may be published from time to time, and all 
correspondence on the subject of mines and milling and reducing ores, with 
the view of eliciting and collecting such information for the public use. They 
shall address circulars to corporations and individuals engaged in mining, 
and shall correspond with the school of mines in other states in reference to 
the mining and metallurgical interests; they shall make a report to the 
governor for transmission to the legislature, of the operations of the bureau, 
on or before the fifteenth day of January in each year, for the year ending 
on the thirty-first day of December of the preceding year, which report shall 
contain all statements of accounts, money received and expended, statistics, 
and other information which may tend to promote the development of the 
mineral resources of the state, and such other reports from time to time as 
they may deem necessary; they shall examine, audit, and allow all bills which 
relate to expense of moncy received by or appropriated for this purpose; they 
shall co-operate with the bureau of statistics, agriculture, and immigration; 
they shall be allowed to employ such clerical assistance as may be necessary 
to carry out the full intent of this article. JL. ’90, p. 249, § 3; 1 H. C., § 
2206.] 


33148. Seal. 


‘The mining bureau shall have a seal bearing the words “Mining Bureau 
of the State of Washington.” [L.’90, p. 250, $ 4; 1 H. C., $ 2207.] 


3 3149. Metallurgical Cabinet, etc. 
They shall have supervisory charge of the metallurgical cabinet of ex- 
hibits of the state which may now or hereafter be acquired, and shall provide 
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a room properly arranged for the safe keeping and preservation of same, 
until a permanent room is provided by law: Provided, The expense for pro- 
viding said room shall not exceed two hundred and fifty dollars per annum. 
[L. 90, p. 250, § 5; 1 H. C., § 2208.] 


¢ 3150. Expenses and Compensation. 

The ex officio members of the mining bureau shal] receive no compensa- 
tion for their services as such ex officio members, but may be paid their actual 
traveling expenses while on business of and as may be directed by the said 
mining bureau: Provided, That not more than fifteen hundred dollars shall 
be expended under the provisions of this article. [L. ’90, p. 251, § 6; 1 H.C., 
§ 2209.] 


ARTICLE 2.—Location anp Possession or Minixa Lopes. 
g 3151. Mining Claim Governed by Law in Force at Time of Location. 


All mining claims upon veins or lodes of quartz or other rock in place, 
bearing gold, silver, or other valuable mineral deposits heretofore located, 
shall be governed as to length along the vein or lode by the customs, regula- 
tions, and laws in force at the date of such location. [L. ’88, p. 160, § 1; 1 
H. C., § 2210. ] 


Compare L. '63, pp. 490-491; L. ’67, pp. 146- 147; L. ’69, pp. 386-388; L. °73, pp. 444-446; L. 
"75, pp. 126-127; L. ’77, p. 335. See act of congress May 10, 1872. 


? 3152. Form and Extent of Mining Claim Limited. 

A mining claim located upon any vein or lode of quartz or other rock in 
place, bearing gold, silver, or other valuable mineral deposits after the ap- 
proval of this act by the governor, whether located by one or more persons, 
may equal, but shall not exceed, fifteen hundred feet in length along the vein 
or lode; but no location of a mining claim shall be made until the discovery 
of the vein or lode within the limits of the claims located. No claims shall 
extend more than three hundred feet on each side of the middle of the vein 
at the surface, nor shall any claims be limited by any mining regulation to 
less than fifty feet of surface on each side of the middle of such vein or lode, 
at the surface, excepting where adverse rights, existing at the date of the 
approval of this act, shall make such limitation necessary. The end lines of 
such claim shall be parallel to each other. [L. 88, p. 160, § 2; 1 H. C., § 
2211.] 

“Act” approved Feb. 2, 1888. 


@ 3153. Right of Possession of Mining Claims. 

The locators of all mining locations heretofore made, or hereafter made 
under the provisions of this article, on any mineral vein, lode, or ledge on 
the public domain, and their heirs and assigns, so long as they comply with 
the laws of the United States and the state and local laws relating thereto, 
shall have the exclusive right to the possession and enjoyment of all surface 
included within the lines of their location, and of all veins, lodes, and ledges 
throughout their entire depth, and the top or apex of which lies within the 
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surface lines of such location, extending downward vertically, although such 
veins, lodes, or ledges may so far depart from the perpendicular in their 
course downward as to extend outside of the vertical side line of said surface 
location. [L. ’88, p. 160, § 3; 1 H. C., § 2212. ] 


23154. Work Required on Mining Claims. 

In order to hold the possessory right to a location of a mine not less than 
one hundred dollars’ worth of work must be performed or improvements 
made thereon annually: Provided, That the period within which the work 
required to be done annually on all unpatented claims so located shall com- 
mence on the first day of January succeeding the date of location of such 
claim. [L.’88, p. 161, § 4; 1H.C., § 2213; L. 93, p. 75, § 1.] 


23155. Recorder of Mining Districte—Records of. 

The miners of each mining district may elect a recorder of the said dis- 
trict. When so elected, such recorder shall provide books of records, in 
which it shal] be his duty to record all notices of locations or transfers, bonds, 
conveyances, or assignments of mining claims within his district when the 
same shall be presented to him for record. Such records are hereby declared 
to be public records, open to inspection, and shall have the same force and 
effect, so far as notice is concerned, as the records of deeds and mortgages in 
this state. [L. ’88, p. 161, § 5; 1 H. C., § 2214.] 


@ 3156. Election, Powers, and Duty of Recorder. 

When a recorder shall be elected, as provided in the last preceding section 
of this article, he shall hold his office for a term of one year from the date 
of his election, and until his successor is elected and qualified. He shall, 
immediately after his election, file with the county auditor of the county in 
which his district is situated, an oath to the effect that he will faithfully dis- 
charge the duties of his office. He shall be a certifying officer, and certified 
copies of his records shall have the same force and effect as similar papers 
certified by other officers of this state. His fees shall be the same as those of 
the county auditor for similar work, and should the office of recorder in 
any mining district at any time become vacant, it shall be the duty of the 
person last holding said office, and of any person into whose possession the 
same may come, to forthwith transmit all the records, papers, and files of the 
said office to the auditor of the county in which such district is located, and 
such auditor shall thereafter keep the same as part of the records and files of 
his office. [L. °88, p. 161, § 6; 1 H. C., § 2215.] 


% 3157. Location Notices, etc., to be Recorded by County Auditor. 
Inasmuch as the last two preceding sections of this article leave the 
election of a recorder for a mining district optional with the miners thereof, 
all location notices, bonds, assignments, and transfers of mining claims shall 
be recorded in the office of the county auditor of the county where the same is 
situated, within thirty days after the execution thereof: Provided, That all 
records of mining claims and of assignments, deeds, bonds, and transfers here- 
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tofore made by any recorder of any mining district, or by any county auditor, 
are hereby declared to be valid, and to have the same force and effect as 
records made in pursuance of the provisions of this article. [L. ’88, p. 161, 
§ 7; 1 H.C., § 2216.] 


ARTICLE 3 —Protection or Coat MINERS. 


¢ 3158. State Districted—Appointment of Inspectors. 


For the purposes of this act, this state shall be divided into Inspection 
districts, each district to contain not less than ten nor more than sixty coal 
mines, each district to be under the supervision of an inspector of coal 
mines, the manner of whose appointment shall be as follows: Provided, That 
there shall be appointed but one inspector until sixty coal mines shall be in 
operation in this state. The governor shall, upon the recommendation of a 
board, to be by him selected and appointed for the purpose of examining can- 
didates for appointment to the office of mine inspector under the provisions 
of this act, appoint a properly qualified person or persons to fill the office of 
inspector of coal mines for this state. The commissions of said inspector 
or inspectors shall be for the term of four years, and inspectors shall be at 
all times subject to removal from office for neglect of duty or malfeasance in 
the discharge of their duties. Said board shall consists of one practical coal 
miner, one owner or operator of a coal mine, and one mining engineer, all 
of whom shall be sworn to a faithful discharge of their duties. The said 
inspectors shall be citizens of the state of Washington, and shall have had at 
least five years’ practical experience in coal mining. Such person or persons 
so appointed as inspector shall devote their entire time to the duties of the 
office, and shall possess other qualifications at present defined by the laws of 
the state of Washington, and not inconsistent with the provisions of this 
act. Each of such inspectors shall give bond in the sum of two thousand 
dollars, with sureties to be approved by a judge of a superior court of the 
county in which he resides, conditioned for the faithful performance of his 
duties, and take an oath (or affirmation) to discharge his duties impartially 
and with fidelity, to the best of his knowledge and ability. The salary of each 
of such inspectors shall be fifteen hundred dollars per annum, and he shall 
have in addition thereto his actual mileage paid out for traveling while in 
the performance of his duties under the provisions of this act, and the auditor 
of the state is herby authorized and directed to draw his warrant on the state 
treasurer in favor of each of such inspectors for the amount due them for 
their salaries quarterly, to be paid out of any moneys in the treasury not 
otherwise appropriated. [L. 797, p. 58, $ 1.] 


much oftener as is necessary to see that all 


See supra § 172 et seq., state geologist. 

This section supersedes § 2217 of 1 Hill's 
Code, except possibly the additional quall- 
fication of mine inspector that he ‘shall 
not be interested either as owner, operator, 
stockholder, superintendent, manager, or 
mining engineer of any coal mine or min- 
ing corporation within the state, during his 
term of office, and shall be of good moral 
character and temperate habits,” and the 
following provisions as to duties of mine 
inspector: "It shall be his duty to examine 
each and every mine in his district not less 
than once in every three months, and as 


of the provisions of this act are fully car- 
ried out and compHed with; and he shall 
make record of all examinations of mines, 
showing the condition in which he finds 
them, and especially in reference to ventil- 
ation and drainage, also the number of 
mines in his district, the number of persons 
employed in each mine, the progress made 
in improvements sought to be secured by 
the passage of this act, the number of ac- 
cidents and deaths resulting from injuries 
received in or about the mines, with the 
causes of such accidents or deaths, which 
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record, completed up to the thirty-first ont, in his annual report to the governor; pro- 
of December of each and every year, shall, vided, that two thousand copies of the re- 
on or before the first day of February next ports of each of said mine inspectors shall 
following be filed in the office of the secre- be published biennially by the state in 
tary of state, to be by him filed and pre- pamphlet form for free distribution.” 
served as a record in his office and included 


23159. Term of Board—Meetings—Compensation. 


The board of examiners provided for in the next preceding section, shall 
be appointed by the governor and shall hold office for four years. They shall 
meet immediately after the passage of this act, at the state capital, for the 
purpose of examining candidates for the office of mine inspector under the 
provisions of this act, and at such times thereafter when notified by the 
governor that from any cause the office of mine inspector has or is about to 
become vacant. They shall receive as compensation five dollars per day while 
actually and necessarily employed, and five cents per mile for distance neces- 
sarily traveled. [Cf. L. 791, p. 155, § 6; 1 H. C., § 2218; L. 97, p. 59, § 2.] 


¢ 3159a. Coal Mine Defined—Penalty. 


No coal mine shall be considered a coal mine for the purpose of enumera- 
tion in a district to increase the number of inspectors unless ten men or more 
are employed at one time in or about the mine, nor shall mines employing less 
than ten men be subject to the provisions of this act. It shall be the duty of 
the owner, agent or operator of any mine employing less than ten men in or 
about said mine to immediately notify the inspector when ten men or more 
are employed at any one time, said notice to be given within one week. Fail- 
ure on the part of any owner, agent or operator to comply with this provision 
shall render the offender liable to a fine of not less than twenty dollars or more 
than one hundred dollars, with an additional penalty of five dollars per day 
for each day said notice is neglected to be given. [L. 797, p. 61, § 6.] 


@ 3159b. Inspector’s Duty. 


It shall be the duty of the inspector of mines to enforce the provisions 
of this act, and of all other acts for the regulation of coal mines, in accordance 
with section 3175, and any infringement of the provisions of this act shall 
subject the offender to the same penalties as are provided in sections 3177 
and 3182a, unless otherwise provided for in this act. [L. ’97, p. 61, § 7.] 


@ 3160. Coal Mines—Maps to be Furnished and Filed—Additions to. 


The owner, agent, operator, or manager of every coal mine in this state 
shall keep in the office at such mine an accurate plan and section, or tracing 
thereof, on a scale not to exceed one hundred feet to the inch, showing the 
workings up to at least six months prior to any given date, and shall produce 
it to the inspector of mines for examination by him, but not for the purpose 
of copying the same, nor for any other purpose; and if requested by said 
inspectors so to do, shall mark on the same the workings up to the time of the 
production of the same. Within three months next after the abandonment 
of any mine a plan and section or tracing thereof, showing the boundaries of 
the workings is to be sent by the owncr, operator, or superintendent of such 
mine to the secretary of state as a mining record. The map or plan of such 
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abandoned mines as aforesaid shall be the property of the state, and shall 
remain in the care of the secretary of state as a permanent record in his office. 
[Cf. L. 788, p. 32, § 1; L. 91, p. 152, § 1; 1 H. C., § 2219.] 


2 3161. Failure to Furnish Map—Coal Inspector Authorized to Make. 


Whenever the owner, agent, or operator of any coal mine shall neglect or 
refuse to furnish the said inspector with the map or plan of any such mine, 
or make the addition to such map or plan upon the demand of the mine 
inspector, as provided in the last preceding section of this article, at the 
times and in the manner therein provided, the said inspector is hereby author- 
ized to cause an accurate map or plan of the workings of such goal mine 
to be made at the expense of said owner, agent, or operator, and the cost thereof 
may be recovered by law from said owner, agent, or operator in the same 
manner as other debts, by suit in the name of the state, brought in the county 
where said mine is situated. [Cf. L. ’88, p. 33, § 2; L. 791, p. 152, § 2; 1 H. 
C., § 2220.] 


23162. Two Openings, at Least, for Escape Must be Provided. 


It shall not be lawful for the owner, agent, or operator of any coal mine 
to employ any person to work within said coal mine, or to permit any person 
to work in said mine, unless they are in communication with at least two open- 
ings in case such mine be worked by shaft or slope, which openings, shafts, or 
slopes shall be separated by natural strata by a distance of not less than one 
hundred feet at the mouth of such openings, except that in mines already 
opened such distance may be less, if, in the judgment of the mine inspector, 
one hundred feet is impracticable. If the mine be worked by drift, two open- 
ings not less than one hundred feet apart shall be required, except in drift 
mines heretofore opened, where the mine inspector shall deem such distance 
impracticable: Provided, however, That an aggregate number not exceeding 
twenty-four persons may be employed in-the mine at any one time until the 
second opening shall be reached and made available, which said second open- 
ing the mine inspector shall cause to be made without unnecessary delay, 
and in case of furnace ventilation being used before the second opening 
is completed, the furnace shall not be placed within forty feet of the foot 
of the shaft, slope, or drift, and shall be well secured, so as not to be a source 
of danger by fire, by brick, stone, or walls made of other fire proof material 
or sufficient thickness, while such second opening is being driven and until 
the same is completed. [L. *88, p. 33, § 3; L. ’91, p. 152, $ 3; 1 H. C., $ 
2221. ] 


@ 3163. Provisions for Safe and Speedy Exit in Case of Danger. 

All escapement shafts shall be equipped with stairways or ladders having 
landing places or platforms at reasonable distances apart, as in the judgment 
of the mine inspector they should be constructed for easy traveling, or in lieu 
thereof, such hoisting apparatus as will enable the employees in the mine to 
make safe and speedy exit in case of danger. The escapement shaft and 
machinery used for hoisting or lowering employees out of or into said mine 
shall be kept in a safe condition and inspected at least once in each twenty- 
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four hours by a competent person employed in whole or in part for that pur- 
pose. [L. 788, p. 33, § 3; L. 791, p. 152, § 4; 1 H. C., $ 2222.] 


23164. Number and Names. 


Where a mine has only one means of ingress and egress, a daily record 
must be kept by the owner or person in charge of said mine, showing the actual 
number and the names of each and very person entering the mine for any 
purpose whatever, and should a greater number of persons than twenty-four 
be allowed in the mine, under any circumstances, at any time, it shall be the 
duty of any judge of the superior court of the county in which said mine is 
situate, when it shall be shown to the satisfaction of said court that more 
than twenty-four persons were allowed in said mine at any one time, to issue 


an order closing said mine until a second opening is completed. [L. *97, p. 
59, § 3.] 


83165. Ventilation to be Provided, etc. 


The owner, agent or operator of every coal mine, whether operated by 
shafts, slopes or drifts, shall provide in every coal mine a good and sufficient 
amount of ventilation for such persons and animals as may be employed 
therein, the amount of air in circulation to be in no case less than one hundred 
cubic feet per minute for each man, boy, horse or mule employed in said 
mine, and as much more as the inspector may direct, and said air must be 
made to circulate through the shafts, levels, stables and working places of 
each mine, and on the traveling roads to and from all such working places. 
Every mine shall be divided into districts or splits, and not more than seventy- 
five persons shall be employed at any one time in each district or split: Pro- 
vided, That where the inspector gives permission in writing a greater nuinber 
than seventy-five men, but not to exceed one hundred men may be employed 
in each of said splits: Provided also, That in all mines already developed, 
where, in the opinion of the mining inspector, the system of splitting the air 
cannot be adopted except at extraordinary and unreasonable expense, such 
mine or mines will not be required to adopt said split air system, and the 
owner or operator of any coal mine shall have the right of appeal from any 
order requiring the air to be split, to the examining board provided for in 
section 3158, and said board shall, after investigation, confirm or revoke the. 
orders of the mining inspector. Each district or split shall be ventilated 
by a separate and distinct current of air, conducted from the downcast through 
said district, and thence direct to the upcast. On all main roads where doors 
are required, they shall be so arranged that when one door is open the other 
shall remain closed, so that no air shall be diverted. In all mines where fire 
damp is generated, every working place shall be examined every morning 
with a safety lamp by a competent person, and a record of such examination 
shall be entered by the person making the same in a book to be kept at the 
mine for that purpose, and said book must always be produced for examination 
at the request of the inspector. [L. "97, p. 59, § 4.] 


See supra § 180, state geologist to examine 
dangerous mines, 

This section supersedes 8 2223, 1 IMPs 
Code, except perhaps the following provis- 
ions, which appear to be in force: ‘*When- 


ever the inspector shall find men working 
without sufficient air or under any unsafe 
conditions he shall at once notify the su- 
perintendent of the mine, or in his absence 
the person immediately In charge thereof, 
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in writing, of the facts, and such superin- one year from and after the passage of this 
tendent or person in charge shall at once act, it shall not be lawful to use a furnace 
remove such men from such pldces, where forthe purpose of ventilating any coal mine 
such conditions exist. At the expiration of in this state.” 


å 3166. Measurement of Air. 


The quantities of air in circulation shall be ascertained with an ane- 
mometer; such measurements shall be made by the mine inspector at the 
inlet and outlet airways, also at or near the face of each gangway, and at 
the nearest cross-heading to the face of the inside and outside chamber, breast 
or pillar where men are employed, and the headings shall not be driven more 
than sixty feet from the face of each chamber, breast or pillar, unless for 
the reason that he deems the same impracticable, the inspector gives permis- 
sion in writing to extend the distance beyond sixty fect. [L. ’97, p. 60, $ 5.] 


¢ 3167. Machinery Breaking Down. 


If at any time the ventilating machinery should break down or otherwise 
cease operation, or if it is found by the person for the time being in charge 
of the mine, or any part thereof, that by reason of noxious gases prevailing 
in such mine, or such part thereof, or of any cause whatever, the mine or 
the said part is dangerous, every workman shall be withdrawn from the mine, 
or such part thereof as is so found dangerous, and a competent person, who 
shall be appointed for the purpose, shall inspect the mine or such part thereof 
as is so found dangerous, and if the danger arises from inflammable gas, shall 
inspect the same with a locked safety lamp, and in every case shall make a true 
report of the condition of such mine, or the part thereof, and a workman shall 
not, except in so far as is necessary for inquiring into the cause of danger, or 
for the removal thereof, or for exploration, be readmitted into the mine, or 
such part thereof as was so found dangerous, until the same is stated in such 
report not to be dangerous. Every such report shall be recorded in a book 
which shall be kept at the mine for that purpose, and shall be signed by the 
person making the same. [L. ’97, p. 61, § 8.] 


? 3168. Fan Breaking Down, etc 

The engineer in charge of any ventilating fan or apparatus must keep 
the same running as the manager of the mine directs in writing. In case of 
accident to the boiler of fan machinery, he shall immediately notify the 
mine manager or foreman. If ordinary repairs of the fan or machinery 
become necessary, he must give timely notice to the mine manager or foreman 
and await his instructions before stopping it. He shall also examine, at the 
beginning of each shift, all the fan bearings, stays and other parts, and see 
that they are kept in perfect working order. Te shall not stop the fan except 
on the order of the mine manager or foreman, unless it should become impossi- 
ble to run the fan or necessary to stop it to prevent destruction. He shall 
then at once stop it and notify the mine manager or foreman immediately 
and give immediate warning to persons in the mine. [L. ’97, p. 62, § 9.] 


23169. Bore-Holes to be Provided, When and How. 


The owner, agent, or operator of any coal mine shall provide that bore 
holes shall be kept twenty feet in advance of the face of each and every work- 
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ing place, and, if necessary, on both sides when driving towards an abandoned 
mine or part of a mine suspected of containing inflammable gases or being 
inundated with water. [L. ’88, p. 36, § 5; L. 791, p. 160, § 14; 1 H. C, § 
2224. | 


¢ 3170. Signals—Cages, How to be Furnished. 


The owner, agent, or operator of every coal mine operated by shaft or 
slope shall provide suitable means of signaling between the bottom and top 
thereof, subject to the approval of the mine inspector, and shall also provide 
safe means of hoisting and lowering persons, in a cage covered with boiler 
iron, so as to keep safe, as far as possible, persons descending into or ascending 
out of such shaft, and such cage shall be furnished with guides to conduct it 
through such shaft, with a sufficient break [brake] on every drum to prevent 
accident in case of the giving out or breaking of the machinery, and such cage 
shall be furnished with safety catches (to be approved by the mine inspector), 
intended and provided as far as possible to prevent the consequences of cable 
breaking or the loosening or disconnecting of the machinery, and no props or 
rails shall be lowered in a cage while men are descending into or ascending 
out of said mine: Provided, That the provisions relating to covering cages 
with boiler iron shall not apply to coal mines less than one hundred feet in 
depth. [L. 88, p. 36, § 6; L.’91, p. 161, § 16; 1 H. C., § 2225.] 


See infra § 3192, safety apparatus. 


¢ 3171. Regulations for Hoisting and Lowering. 


No owner, agent, or operator of any coal mine operated by shaft or slope 
shall place in charge of any engine whereby men are lowered into or hoisted 
from the mine any other than competent, experienced, and sober engincers 
and firemen, and they shall be not less than cighteen years of age. No 
person shall ride upon a loaded cage or car used for hoisting purposes in 
any shaft or slope, and in no case shall more than twelve persons ride on any 
cage or car at one time in any such shaft. Nor shall more than five persons 
for each and every ton’s capacity of the hoisting apparatus ride in any cage 
or car at any one time, in any such slope, excepting in the case of persons 
employed as rope riders or couplers, nor shall any coal be hoisted out of any 
coal mine while persons are descending into such mine, notice of which shall 
be kept posted at said mines. The number of persons permitted to ascend 
out of or descend into any coal mine at one time shall be determined by 
the inspector, and such persons shall not be lowered or hoisted more rapidly 
than six hundred feet per minute. Whenever a cageload of persons shall 
come to the bottom to be hoisted out, who have finished their day’s work 
or otherwise been prevented from working, an empty cage shall be given them 
to ascend, except in mines having slopes, or provided with stairways in es- 
capement shafts. [L. ’88, p. 36,§ 7; L. 91, p. 162,§ 19; 1 H. C., § 2226.] 


¢ 3172. Children of Certain Ages Not to be in or Around Mines. 


No boy under the age of fourteen years, and no female of any age, shall 
be employed or permitted to be in any mine for the purpose of employment 
therein, nor shall a boy under the age of twelve years be employed or permitted 
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to be in or about the outside structures or workings of a colliery for the pur- 
pose of employment: Provided, however, That this prohibition shall not 
affect the employment of a boy of suitable age in an office or in the perform- 
ance of clerical work at a colliery. When an employer is in doubt as to the 
age of any boy applying for employment in or about a mine or colliery, he shall 
demand and receive proof of the age of such boy by certificate from the 
parents or guardian of such boy before he shall be employed. [L. ’88, p. 36, 
$ 6; L.’91, p. 159, § 12; 1 H. C., § 2227. ] 


3 3173. Boilers to be Examined, How Often—Signals. 


All boilers used in generating steam in and about coal mines shall be 
kept in good order, and the owner, agent, or operator, as aforesaid, shall have 
said boilers examined and inspected by a compctent person as often as once 
every six months, and the result of such examination shall be certified in 
writing to the mine inspector, and every steam boiler shall be provided with 
a steam gauge, water gauge, and safety valves. All underground self-acting 
or engine planes on which coal cars are drawn and persons travel shall be 
provided with some proper means of signaling between the stopping places 
and the end of said planes, and sufficient places of refuge shall be provided at 
the sides of said planes, the same to be not more than sixty feet apart and to 
extend six feet at right angles from the rail: Provided, however, That such 
places of refuge shall not be required in mines where a separate traveling road 
is provided for employees. [L. ’88, p. 37, § 8; L. ’91, p. 161, § 18; 1 H. C., 
§ 2228. ] 


¢ 3174. Explosion, What Must be Done in Case of, etc. 

Whenever by reason of any explosion or any other accident in any coal 
mine, or the machinery connected therewith, loss of life or serious personal 
injury shall occur, it shall be the duty of the person having charge of such 
mine or colliery to give notice thereof forthwith to the inspector of the dis- 
trict, and if any person is killed thereby, to the coroner of the county, who 
shall give due notice of the inquest to be held. If the coroner shall determine 
to hold an inquest the mine inspector shall be allowed to testify and offer such 
testimony as he may deem necessary to thoroughly inform the said inquest 
of the cause of the death, and the said inspector shall have authority at any 
time to appear before such coroner and jury, and question or cross-question 
any witness, and in choosing a jury for the purpose of holding such inquest, 
it shall be the duty of the coroner to impanel a jury, no one of whom shall 
be directly or indirectly interested. It shall be the duty of the inspector, 
upon being notified as herein provided, to immediately repair to the scene of 
the accident, and make such suggestions as may appear necessary to secure 
the future safety of the men, and if the results of the explosion or accident 
do not require an investigation by the coroner, he shall proceed to investigate 
and ascertain the cause of the explosion or accident, and make a record 
thereof, which he shall file as provided for, and to enable him to make the 
investigation, he shall have power to compel the attendance of persons to 
testify, and administer oaths or affirmations. The cost of such investigation 
shall be paid by the county in which the accident occurred, in the same 
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manner as costs of inquests held by coroners or justices of the peace are paid. 
[L. 88, p. 37, $9; L. 791, p. 160, § 15; 1 H. C., § 2229.] 


@ 3175. Power of Inspectors—Prohibiting Working Unsafe Mines. 


It shall be lawful for the inspectors provided for in this act to enter into 
and examine and inspect any and all coal mines and machinery belonging 
thereto within their respective districts at all reasonable times either by day 
or night, but they shall not hinder or obstruct the necessary workings of such 
coal mines; and the owner, agent, or operator of every such coal mine is hereby 
required to furnish all necessary facilities for the entering and making of 
such examination and inspection, and if the said owner, agent, or operator 
shall refuse to permit such inspection, the inspector shall file his affidavit set- 
ting forth such refusal with the judge of the superior court of the county in 
which said mine is situated, and obtain an order from such judge commanding 
such owner, agent, or operator so refusing, as aforesaid, to permit such exam- 
ination and inspection and furnish such necessary facilities for the examina- 
tion and inspection of such coal mine, or in default thereof to be adjudged 
as in contempt of court and punished accordingly; and if the said inspector 
shall, after examination of any coal mine and the works and machinery per- 
taining thereto, find the same to be worked contrary to the provisions of this 
act, or unsafe for the workmen therein employed, said inspector shal], through 
the prosecuting attorney of the county in which said mine is located, or any 
attorney in case of the refusal of such prosecuting attorney to so act, in the 
name and on behalf of the state, proceed against the owner, agent, or operator 
of such coal mine by injunction without bond, after giving at least two days’ 
notice to such owner, agent, or operator, and said owner, agent, or operator 
shall have the right to appear before the judge to whom the application is 
made, who shall hear the same on affidavits and such other testimony as may 
be offered in support as well as in opposition thereto; and if sufficient cause 
appear, the court or judge, in term time or in vacation, by order, shall prohibit 
the further working of any portion or portions of any such coal mine in 
which persons may be -unsafely employed, and the further use of such unsafe 
machinery, contrary to the provisions of this act, until the same shall have 
been made safe and the requirements of this act shall have been complied with, 
and the court shall award such costs in the matter of said injunction as may 
be just, but any such proceedings so commenced shall not prejudice any other 
remedy permitted by law for enforcing the provisions of this act. [L. ’88, 
p. 40, § 14; L. 791, p. 157, § 8; 1 H. C., § 2230. ] 

“This act: Of Mar. 5, ’SI. 


¢ 3176. Citation to Inspector for Neglect of Duty—Costs. 

Upon a petition signed by not less than ten reputable citizens, who shall 
be miners, mine owners, or lessees of mines, to the superior court of any 
county in the proper district, with the affidavit of one or more of said petition- 
ers attached, setting forth that any inspector of mines neglects his duty or is 
incompetent, or that he is guilty of a malfeasance in office, or any act tending 
to the injury of miners or operators of mines, the judge of such superior court 
shall issue a citation in the name of the state to the said inspector to appear 
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on not less than fifteen days’ notice, upon a day fixed, before said court, at ` 
which time the court shall proceed to inquire into and investigate the allega- 
tions of the petitioners. If the court find that said inspector is neglectful of 
his duties, or that he is guilty of malfeasance in office, the court shall certify 
the same to the governor, who shall declare the office of said inspector vacant, 
and proceed in compliance with the provisions of this act to supply the va- 
cancy. The costs of said investigation shall, if the charges are sustained, be 
imposed upon the inspector, but if the charges are not sustained, they shall 
be imposed upon the petitioners, and the payment of such costs shall be 
enforced by the proper action brought in the name of and on behalf of the 
state by the prosecuting attorney of the county where in such investigation is 
had. [L. 88, p. 39, § 12; L. 791, p. 156, § 7; 1 H. C., § 2231.] 
“This act’: Of Mar. 5, '91. 


23177. Certain Acts Declared Misdemeanors—Punishment for. 

Any miner, workman, or other person who shall knowingly injure any 
water gauge, barometer, air course, or brattice, or shall obstruct or throw 
open any air ways, or carry any lighted lamp or matches into places that are 
worked by the light of safety lamps, or shall handle or disturb any part of 
the machinery of the hoisting engine, or open a door in the mine and not 
have the same closed again, whereby danger is produced, either to the mine 
or those that work therein, or who shall enter into any part of the mine against- 
caution, or who shall interfere with or intimidate, or attempt to interfere with 
or intimidate, any engineer, fireman, or other employee employed in or about 
such mine, in the discharge of his duty or performance of his labor, or who 
shall disobey any order given in pursuance of this act, or violate any of the 
rules established by this act, or who shall do any wilful act whereby the lives 
and health of persons working in the mine or the security of the mine or mines 
or the machinery thereof is endangered, shall be deemed guilty of a misde- 
meanor, and upon conviction thereof shall be punished by a fine of not more 
than two hundred dollars nor less than fifty dollars, or by imprisonment in the 
county jail for a term not exceeding six months nor less than three months, 
or by both such fine and imprisonment, in the discretion of the court. [L. 
’88, p. 41, § 16; L. 791, p. 163, § 21; 1 H. C., § 2232. ] 

“This act’: Of Mar. 5, '91. 
¢ 3178. Owner to Furnish Timber. 

The owner, agent, or operator of any coal mine shall keep a sufficient 
supply of timber at any such mine where the same is required for use as props, 
so that the workmen may at all times be able to properly secure the said work- 
ings from caving in, and it shall be the duty of the owner, agent, or operator 
to send down into the mine all such props when required, the same to be 
delivered at the entrance of the working place. [L. 88, p. 41, § 17; L. 791, p. 
158, $ 10; 1 H. C., § 2233.] 


2 3179. Steam Pumps. 


At all mines where coal is hoisted by steam power from shaft or slope, 
having no other means of ingress or egress than that afforded to persons 
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- therein by such hoisting apparatus by way of such shaft or slope, there shall 
be provided, within ninety days next after the first day of May, A. D. eighteen 
hundred and ninety-one, a steam pump or other power, conveniently situated, 
and a sufficient supply of water and hose, always ready for use in any part of 
the buildings, chutes, or constructions within a radius of fifty feet of said 
coal-hoisting shaft or slope; and if the person in charge of such coal shaft or 
slope shall refuse or neglect to comply with the provisions of this act, then the 
inspector of coal mines for the district in which the said shaft or slope is 
situated shall proceed, through the prosecuting attorney in the county in 
which said shaft or slope is situated, or any attorney in case of the refusal of 
the prosecuting attorney to so act, in the name and on behalf of the state, 
against the owner, agent, or operator of said shaft or slope by injunction 
without bond, after giving at least two days’ notice to such owner, agent, or 
operator, amd the said owner, agent, or operator shall have the right to appear 
before the judge to whom the application is made, who shall hear the same on 
affidavits and such other testimony as may be offered in support as well as in 
opposition thereto, and if it be found that the owner, agent, or operator of 
said shaft or slope has refused or neglected to comply with the provisions of 
this act, the court or judge, in term time or in vacation, by order shall prohibit 
the further working of any such coal shaft or slope until the owner, agent, or 
operator shall have complied with the provisions of this act. [Cf. L. 788, p. 
42,§ 10; L. 791, p. 159, § 11; 1 H. C., § 2234.] 
“This act”: Of Mar. 5, ’91. 


@ 3180. Stretchers Must be Provided for Injured Workmen. 

It shall be the duty of the owner, superintendent, or operator of any 
coal mine to keep at the mouth of the drift, shaft, or slope, or at such other 
place as may be designated by the mine inspector, stretchers properly con- 
structed for the purpose of carrying away any miner or employee working 
in or about such mine who may in any way be injured in or about his employ- 
ment. [L. ’91, p. 160, § 13; 1 H. C., § 2235.] 


2 3181. Main Doors in Mine—How to be Placed. 
All main doors in any coal mine shall be so placed that whenever one 
door is open another which has the same effect upon the same current of air 


shall be and remain closed, and thus prevent any temporary stoppage of the 
current. [L. 791, p. 161, § 17; 1 H. C., § 2236. ] 


23182. Printed Rules, etc., to be Kept Posted About Mines. 


All owners or operators of coal mines within the state shall keep posted 
in a conspicuous place about their mines printed rules, submitted to and 
approved by the district mining inspector, regulating the duties of persons 
employed in or about said mines or collieries. [L. ’91, p. 163, § 20; 1 H. C., 
§ 2237.] | 


?3182a. Punishment for Violations of Certain Provisions. 
Any person violating any of the provisions of this act, other than those 
mentioned in section 3177, shall be guilty of a misdemeanor, and upon convic- 
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tion thereof shall be fined in any sum not more than five hundred dollars 
nor less thon two hundred dollars. [L. 791, p. 163, § 22; 1 H. C., § 2238.] 


“This act”: Of Mar. 6. ’91. 


3183. Right of Way Between Mines. 


When two or more coal mines are so located as to allow the said mines to 
be connected by permanent entries between, and the land or mining rights 
lying between such mines is owned by any person or persons with whom the 
owner or owners of said mine or mines are unable to agree for the purchase 
of the right of way for the connecting entry or entries between such mines, 
and the right to maintain and use such entry as a connecting entry is claimed, 
such owner or owners of any such coal mine or mines, or either of them, may 
acquire such right or title in the manner that may be now or hereafter pro- 
vided by any law of eminent domain. [L. ’88, p. 40, § 13; 1 H. C., § 2239.] 


2 3183a. Improper tools—Penalty for Using. 


The use of iron needles and iron tamping bars not tipped with five inches 
of copper is hereby declared unlawful. Any failure on the part of a coal 
miner, or an employee in any coal mine, to conform to the terms and require- 
ments of this act shall subject such miner or employee to a fine of not less than 
five dollars or more than twenty-five dollars, with costs of prosecution, for 
each offense, to be recovered by civil suit before any justice of the peace; said 
fines, when collected, to be paid into the treasury of the county where the 
offense was committed, to the credit of the fund provided for the payment 
of the county inspector of mines. [L.’88, p. 42, § 19; 1 H. C., § 2240. ] 


“This act’: Of Feb. 2, ’88. p. 152 et seq 

The last two sections appear to be in The act of ’83, p. 25, was repealed by im- 
force notwithstanding the remaining sec- plication by the act of ’8, p. 32 et seq.: 
tions of the act are superseded by L. '91, State v. Carbon Hill Coal Co., 4 W., 422. 


3 3184. Duty of Owner as to Having Output of Coal Weighed and Credited. 

It shall be unlawful for any mine owner, lessee, or operator of coal mines 
in the state of Washington employing miners at bushel or ton rates, or other 
quantity, to pass the output of coal mined by said miners over any screen or 
other device which shall take any part from the value thereof before the same 
shall have been weighed and duly credited to the employee sending the same 
to the surface, and accounted for at the legal rate of weights as fixed by the 
laws of the state of Washington. [L.’91, p. 414, § 1; 1 H. C., § 2243.] 


23185. Weighman of Coal and Oath of—Rights of Employees. 

The weighman employed at any mine shall subscribe an oath or affirma- 
tion before a justice of the peace, or other otficer authorized to administer 
oaths, to do justice between employer and employee, and weigh the output of 
coal from the mines as herein provided. The miners employed by or engaged 
in working for any mine owner, operator, or lessee, or [of] any mine in this 
state, shall have the privilege, if they desire, of employing at their own expense 
a check weighman, who shall have like rights, powers, and privileges in the 
weighing of coal as the regular weighman, and be subject to the same oath 
and penalties as the regular weighman. Said oath or affirmation shall be 
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kept conspicuously posted in the weigh office, and any weigher of coal, or 
any person so employed, who shall knowingly violate any of the provisions of 
this article shall be deemed guilty of a misdemeanor, and upon conviction 
shall be punished by a fine of not less than twenty-five dollars nor more than 
one hundred dollars for each offense, or by imprisonment in the county 
jail for a period not to exceed thirty days, or by both such fine and imprison- 
ment, proceedings to be instituted in any court having jurisdiction therein. 
[L. 91, p. 414, $ 2; 1 H. C., § 2244.] 
“Article”: The act of Mar. 16, ’91. 


ARTICLE 4 —PROTECTION AGAINST ACCIDENTS From OIEN SHAFTS. 


¢ 3186. Shafts, Holes, etc., in the Ground Shall be Fenced. 

Any person or persons, company or corporation, who shail hereafter dig, 
sink, or excavate, or cause the same to be done, or being the owner or owners, 
or in the possession under any lease or contract, of any shaft, excavation, or 
hole, whether used for mining or otherwise, or whether dug, sunk, or excavated 
for the purpose of mining, to obtain water, or for any other purpose, within 
this state, shall, during the time they may be employed in digging, sinking, 
or excavating, or after they may have ceased work upon or abandoned the 
same, erect, or cause to be erected, good and substantial fences or other safe- 
guards, and keep the same in good repair around such works or shafts sufficient 
to securely guard against danger to persons and animals from falling into such 
shafts or excavations. [L. 790, p. 121, $1; 1 IL C., § 2263.] 


3187. Complaint as to Dangerous Excavation—When and by Whom Filed. 

Three persons being residents of the county, and knowing or having 
reason to believe that the provisions of the last preceding section of this 
article are being or have been violated within such county, may file a notice 
with any justice of the peace or police Judge therein, which notice shall be in 
writing, and shall state,— 

1. The location, as near as may be, of the hole, excavation, or shaft; 

2. That the same is dangerous to persons or animals, and has been left or is 
being worked contrary to the provisions of this chapter; 

3. The name of the person or persons, company or corporation, who is 
ar are the owners of the same, if known, or if unknown, the persons who were 
known to be emploved therein; 

4, If abandoned and no claimant; and 

5. The estimated cost of fencing or otherwise securing the same against 
any avoidable accidents. [L. 790, p. 121, § 2; 1 H. C., § 2264. ] 


¢ 3188. Justice Shall Issue Order to Sheriff, etc., Upon Filing of Notice. 

Upon the filing of the notice as provided in the preceding section, the 
justice of the peace or judge of the police court shall issue an order, directed 
to the sheriff of the county or to any constable or city marshal therein, direct- 
ing such officer to serve a notice in manner and form as is prescribed by law 
for service of summons upon any person or persons, or the authorized agent 
or agents of any company or corporation named in the notice on file, as 
provided in the last section. [L. 790, p. 121, § 3; 1 H. C., § 2265.] 
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23189. Notice, What to Contain—Liability. 


The notice thus served shall require the said persons to appear before the 
justice or judge issuing the same, at a time to be stated therein, not more 
than ten nor less than three days from the service of said notice, and show to 
the satisfaction of the court that the provisions of this article have been com- 
plied with; or if he or they fail to appear, judgment will be entered against 
him or them for double the amount stated in the notice on file; and all pro- 
ceedings had therein shall be as prescribed by law in civil cases; and such 
persons, in addition to any judgment that may be rendered against them, shall 
be liable and subject to a fine not exceeding the sum of one hundred dollars 
for each and every violation of the provisions of this article, which judgments 
and fines shall be adjudged and collected as provided for by law. [L. 90, p. 
122, § 4; 1 H. C., § 2266.] 


23190. Suits Shall be in Name of State—Disposition of Fines. 


Suits commenced under the provisions of this article shall be in the name 
of the state of Washington, and all judgments and fines collected shall be 
paid into the county treasury for county purposes. [L. 790, p. 122, § 5; 1 H. 
C., § 2267. ] 3 


¢ 3191. Guards to Prevent Accidents. 


If the notice filed with the justice of the peace or police judge, as afore- 
said, shall state that the excavation, shaft, or hole has been abandoned, and 
no person claims the ownership thereof, said justice of the peace or judge shall 
notify the board of county commissioners of the county, or either of them, of 
the location of the same, and they shall, as soon as possible thereafter, cause 
the same to be so fenced or otherwise guarded as to prevent accidents to per- 
sons or animals; and all expenses thus incurred shall be paid as other county 
expenses: Provided, That nothing herein contained shall be so construed as 
to compel the county commissioners to fill up, fence, or otherwise guard any 
shaft, excavation, or hole, unless in their discretion the same may be consid- 
ered dangerous to persons or animals. [L. 790, p. 122, § 6; 1 H. C., § 2268. ] 


? 3192. Safety Cage in Mining Shafts—Regulations. 

It shall be unlawful for any person or persons, company or companies, 
corporation or corporations, to sink or work through any vertical shaft at 
a greater depth than one hundred and fifty feet, unless the said shaft shall 
be provided with an iron-bonneted safety cage, to be used in the lowering and 
hoisting of the employees of such person or persons, company or companies, 
corporation or corporations. The safety apparatus, whether consisting of 
eccentrics, springs, or other device, shall be securely fastened to the cage, and 
shall be of sufficient strength to hold the cage loaded at any depth to which 
the shaft may be sunk, provided the cable shall break. The iron bonnet 
aforesaid shall be made of boiler sheet iron of a good quality, of at least three- 
sixteenths of an inch in thickness, and shall cover the top of said cage in 
such manner as to afford the greatest protection to life and limb from any 
matter falling down said shaft. [L. ’90, p. 123, § 7; 1 H. C., § 2269.] 


See supra § 3170, cages, how constructed. 
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23193. Penalty for Non-Compliance. 


Any person or persons, company or companies, corporation or corpora- 
tions, who shall neglect, fail, or refuse to comply with the provisions of the 
last preceding section of this article, shall be guilty of a misdemeanor, and 
upon conviction thereof shall be fined not less than five hundred dollars nor 
more than one thousand dollars. [L. 90, p. 123, § 8; 1 H. C., § 2270.] 


@ 3194. Right to Damages Not Affected by This Article. 

Nothing contained in this article shall be so construed as to prevent 
recovery being had in a suit for damages for injuries sustained by the party 
so injured, or his heir or administrator or administratrix, or any one else now 
competent to sue in an action of such character. [L. 790, p. 123,$9; 1 H.C., 
§ 2271.] 


ARTICLE 5.—Prosrectina rok Minera Deposits. 


3 3195. Boring for Valuable Minerals—Voting Tax for. 

Whenever twenty taxpayers of any one county, who shall reach [each] 
pay taxes on a sum not less than fifteen hundred dollars in said county, shall 
apply, by petition in writing, to the commissioners of their county for an 
appropriation of any specified sum of moncy for the purpose of boring or drill- 
ing into the earth for valuable minerals, such as coal, oil, gas, salt, or anv 
other valuable subterranean production that is supposed to exist in quantities 
sufficient to justify boring for, then the county commissioners of the county 
wherein the above named petition has been filed, shall make an estimate of 
the probable depth the well will have to be bored, and the probable cost of 
boring the same, and shall put up notices, as prescribed by law for general 
elections, calling on all legal voters in the said county to vote for or against the 
said tax. [L. 88, p. 126,§ 1; 1 H. C., § 2246. ] 

Quere: As to whether this article is valid under Art. VIII., $ 7, of the Const. 


23196. Election Notices, What to Contain. 


Said election notices shall fully set forth the object of the election, the 
amount of taxes to be raised, the purpose for which it is to be expended, 
and the locality where the well is to be drilled or bored. [L. 88, p. 127, § 2; 
1H. C., § 2247. ] 


23197. No Money Expended Except on Land to Which County Has Title. 


The county shall expend no money for the purposes hereinbefore named, 
on land which it does not have a title to, or a twenty years’ lease of. [L. 788, 
p. 127, § 3; 1 H. C., § 2248.] 


3 3198. Form and Quantity of Land Required. 


The tract of land so leased or owned by the county shall be nearly square 
in form, and not contain less than ten acres. [L. ’88, p. 127, § 4; 1 H. C., 
§ 2249.] 


23199. Well to be Bored Near Center. 
Said well shall be bored or drilled near the center of said tract of land. 
[L. ’88, p. 127, § 5; 1 H. C., § 2250.] 
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å 3200. Board to Select Site Where Two or More Petitions Presented. 
If there are lawful petitions for boring more than one well in the same 


county at the same time, the county commissioners shall select the site for 
boring or drilling the said well. [L. 88, p. 127, § 6; 1 H. C., § 2251.] 


@ 3201. Qualifications of Electors. 


No person shall be a voter on the question of levying a tax for the purpose 
herein named, except he shall have paid taxes in said county the preceding 
year. [L.’88, p.127,§ 7; 1 H.C., § 2252.] 


Constitutionality of this section doubtful. 


¢ 3202. Ballots, What Shall Contain. 


The ballots shall read “Tax—yes,” or “Tax—no.” [L. ’88, p. 127, § 8; 
1 H. C., § 2253. ] 


? 3203. Estimate for Boring—Fifteen Per Cent Added. 
In making an estimate of the expenses of boring the said well, the county 


commissioners may add fifteen per cent thereto for delinquency, and the 
expenses of collecting the same. [L. ’88, p. 127, § 9; 1 H. C., § 2254.] 


@ 3204. Collection of Tax—How Paid Out. 


This tax shall be collected the same as the school tax, and be payable 
on the order of a majority of the board of county commissioners. [L. 88, p. 
127, $ 10; 1 H. C., § 2255.] 


@ 3205. To Advertise for Drilling—How, and for How Long. 

When the tax shall have been voted and collected, the county commis- 
sioners shall advertise in the newspapers in said county having the largest 
circulation, for at least four consecutive weeks, for boring or drilling said 
well, and in case no newspaper is in said county, the advertisement may be 
published in the nearest newspaper thereto. [L. 88, p. 127, § 11; 1H. C., § 
2256.] 


2 3206. Contract Let to Lowest Bidder. 

When the bids shall be opened and it shall appear to a majority of the 
board of county commissioners that any of them are reasonable, then they 
shall proceed to let the contract to the lowest bidder therefor. [L. ’88, p. 127, 
§ 12; 1 H. C., § 2257.] 


33207. Contractor's Bond—Condition of. 


The commissioners aforesaid shall require a good and sufficient bond 
of the contractor for the faithful performance of his contract. [L. ’88, p. 127, 
$ 13; 1 H. C., § 2258. ] ' 


43208. Sale of Well—Proceeds, How Disposed of. 


When the well has been drilled or bored as per contract, then within one 
year thereafter the county commissioners, after duly advertising, may proceed 
to sell their title to the land, with the appurtenances thereto belonging, to the 
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highest bidder, and shall place the proceeds of said sale into the county 
general fund. [L. ’88, p. 128, § 14; 1 H. C., § 2259.] 


@ 3209. Surplus Fund, How Disposed of—Deficiency, How Supplied. 

If the expense of boring or drilling said well shall be less than the esti- 
mated cost, then the county commissioners shall put the surplus fund that 
was collected therefor into the county general fund; and if the expense shall 
exceed their estimates by an amount not greater than one thousand dollars, 
then and in that case the commissioners aforesaid may draw upon the county 
general fund for a sum not greater than last named. [L. ’88, p. 128, $ 15; 1 
H. C., § 2260. ] 


23210. Expense of Election Paid Out of General Fund. 


All of the expenses of the election hereinbefore provided for shall be 
paid out of the county general fund. [L. ’88, p. 128, § 16; 1 H. C., § 2261.] 


23211. Elections Limited—How Often May Occur. 
It is further provided by this article that no election for the purposes 


hereinbefore set forth shall occur oftener than once in two years in any one 
county. [L. 788, p. 128, § 17; 1 H. C., § 2262.] 


CHAPTER IV. 
OF SHIPPING. 


ARTICLE 1.—PiLotade on PuGet Sounp. 


23216. Puget Sound Board of Pilot Commissioners. 


It shall be the duty of the governor to appoint three competent persons 
skilled in navigation, by and with the advice and consent of the senate, resi- 
dents of Puget Sound ports, a majority of whom have been masters of vessels 
sailing in and out of Puget Sound, who shall constitute a board of pilot 
commissioners for the different ports on the straits of Fuca, Puget Sound, and 
their branches. [L. 88, p. 175, § 1; 1 H. C., § 2272.] 


Compare L. ’68, pp. 35-39, repealed by L. ’81, p. 29, § 1. 


3 3217. Oath of Commissioners—Terms of Office. 
The persons so appointed shall take an oath for the faithful discharge of 


their duties, and shall hold their office during the pleasure qf the governor. 
[L. 88, p. 175, § 2; 1 H. C., § 2273.] 


23218. Meetings of Board of Commissioners. 


The commissioners shall meet in Port Townsend at least once in three 
months, a majority shal] constitute a quorum for the transaction of business, 
and said commissioners shall hold their first regular meeting on the first 


Monday in April, eighteen hunded and eighty-eight, and the chairman may 
call special meetings whenever necessary; but no special meeting shall be 


called for the purpose of granting licenses or examining pilots touching their 
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qualifications without the consent of all the commissioners, and then only by 
giving at least two weeks’ public notice. [L.’88, p. 176, § 3; 1 H. C., § 2274.] 


3 3219. Duties of Board—By-Laws—Seal. 

The commissioners shall make by laws for their own government, and for 
the direction and government of the pilots, not inconsistent with the provi- 
sions of the laws of this state or the United States, and shall provide them- 
selves with an official seal, which [shall] be impressed on every document in 
writing issued by order of the board. [L. 88, p. 176, § 4; 1 H. C., § 2275.] 


@ 3220. Secretary of Board—Duties of—Records. 

The commissioners shall appoint a secretary, whose duty it shall be to 
keep correct minutes of all the proceedings of the commissioners, in books to 
be provided by them for that purpose; to receive all moneys and pay out 
the same when ordered to do so by the board, and shall register the names 
of all pilots, with the date of their licenses and places of residence; the books 
and register to be always open to inspection. [L. ’88, p. 176, § 5; 1 H. C., 
$ 2276. | 


23221. Interest in Pilot Boat, etc., Prohibited to Commissioners. 
Neither the commissioners nor the secretary shall have any interest, 


direct or otherwise, in any pilot boat or vessel, or the earnings thereof. [L. 
°88, p. 176, § 6; 1 H. C., § 2277.] 


2 3222. Authorized to Appoint Pilots. 
The commissioners shall have power to appoint, in the manner provided 


in this article, such number of pilots for said ports as they may deem neces- 
sary. [L. 788, p.176,§ 7; 1H. C., § 2278.] 


@ 3223. Applicants for License—Examinations and Qualifications of. 

Persons applying for licenses to act as pilots shall be American citizens 
and legal voters of this state, not under twenty-one years of age, and shall be 
rigidly examined by the commissioners in public, touching their qualifications 
and knowledge of the management of every description of sailing vessels, of 
the tides, currents, soundings, bearings, and distances of the different shoals, 
rocks, bars, and points of land and lights of the harbors and bays, and if 
deemed qualified shall receive a license as pilots, which license shall continue 
during good behavior. [L. ’88, p. 176, § 8; 1 H. C., § 2279.] - 


2 3224. Bond of Pilot—Amount and Condition. 

Every licensed pilot, previous to entering on his duties, shall give bonds 
to the amount of two thousand dollars, payable to the state of Washington, 
for the faithful discharge of his duty, which bonds shall be approved by 
the commissioners and filed in their office. [L. 788, p. 176, § 8; 1 H. C., § 
2280. | 


% 3225. Suspension of Pilots. 
The commissioners shall have power to suspend pilots for misconduct 
or inattention to their duty, and on proof shall revoke their licenses: Pro- 
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vided, Due notice shall be given the pilot, and an opportunity be given him to 
be heard in his defense. [L. 88, p. 177, § 10; 1 H. C., § 2281. ] 


@ 38226. License Must be Exhibited on Demand. 
Every pilot on boarding a vessel shall, at the request of the master, exhibit 


his license, and on refusal so to do, shall be liable to a penalty of fifty dollars. 
[L. 788, p. 177, § 11; 1 H. C., § 2282.] 


3 3227. Forfeiture of License—Absence Without Leave. 

Every pilot who shall absent himself from duty for more than two 
months, except on leave granted by the commissioners, or by sickness, shall 
be considered as having forfeited his license. [L. 88, p. 177, § 12; 1 H. C., 
g 2283. | 


¢ 3228. Intoxication of Pilot—Penalty. 
If any licensed pilot shall be intoxicated while having charge of any 


vessel as pilot, he shall be suspended or dismissed, as the commissioners shall 
elect. [L. 788, p. 177, § 13; 1 H. C., § 2284. ] 


¢ 3229. Commissioners May Require Amended Bonds. 

The commissioners may require pilots to amend their bonds and securi- 
ties whenever they may deem it necessary. [L. ’88, p. 177, § 14; 1 H. C., § 
2285. | 


? 3230. Negligence of Pilot—Liability for. 
For carelessly or negligently losing a vessel, on conviction thereof, the 
pilot having charge of the vessel at the time shall be incapable of ever acting as 


pilot, and shall, moreover, be liable for damage on his bond. [L. ’88, p. 177, 
$ 15; 1H. C., § 2286.] 


¢ 3231. When Responsibility of Pilot Ceases. 


It shall be the duty of every pilot in charge of a vessel arriving at any of 
the ports of Puget Sound or its branches to have the vessel safely moored or 
anchored in such position as the master of the vessel may direct, when his 
responsibility shall cease. [L. ’88, p. 177, $ 16; 1 H. C., § 2287.] 


@ 3232. Complaints Against Pilots—Procedure. 


When complaint is lodged with the commissioners against a pilot for 
misbehavior or neglect of duty, it shall be reduced to writing and sworn to; 
notice thereof must be given to the pilot, and he shall be notified to appear 
within twenty days to answer the complaint. If the answer be not satisfac- 
tory, he may be fined not exceeding five hundred dollars, or deprived of his 
license at the direction [discretion] of the commissioners. [L. 788, p. 177, § 
17; 1 H. C., § 2288. ] 


g 3233. Penalty for Piloting Without License—Exception. 


No person except those licensed by the commissioners shall pilot vessels 
in and out of the bays or harbors on Puget Sound, Juan de Fuca Strait, or to or 
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from the Pacific ocean through said strait, for hire, under the penalty of three 
hundred dollars for each and every offense. This penalty is not incurred 
where a master of a vessel acts as his own pilot: Provided, That the master 
or owner of any vessel shall not be compelled to take a pilot under the provi- 
sions of this article. [L. ’88, p. 177, § 18; 1 H. C., § 2289.] 


¢ 3234. Commissioners May Make Rules and Regulations. 
The commissioners may make all needful rules and regulations for the 


government of the pilots, and establish penalties for the breach thereof. [L. 
88, p. 177, § 19; 1 H. C., § 2290.] 


%Z 3235. Taking Pilot to Sea— Penalty. 

Pilots taken to sea against their wills, when a boat is in attendance to 
receive them, shall be entitled to receive five dollars per day while absent, 
which sum shall be paid by the master or owner of the vessel by which the 
pilot was taken away. [L.?88, p. 178, § 20; 1 H. C., § 2291.] 


¢ 3236. Pilot Entitled to Preference. 


If any pilot offers himself to any vessel requiring his services as pilot, 
outside of a line drawn from the west end of Waadda Island to Observatory 
Point on the east of Port San Juan, British Columbia, if inward bound he 
shall have the preference, if a pilot’s services are required by the vessel when 
bound to sea, or a pilot from the same pilot boat. [L. ’88, p. 178, § 21; 1 
H. C., § 2292.] 


¢ 3237. Account Rendered by Pilots—Percentage of Fees Payable to Board. 
Every pilot shall, once in three months, render to the pilot commissioners 
an account of moneys received by him, or any other persons for him, on his 
account, and shall pay five per centum on the amount thereof, which, with the 
fee of five dollars for the license, as per section 3240, shall be taken in full 
for their official services and all expenses of their officers, and if any pilot 
shall make a false return of moneys so received, he shall forfeit a sum not 
exceeding five hundred dollars. [L.’88, p. 178, § 22; 1 H.C., § 2293. ] 


3 3238. Liability of Vessels for Pilot Fees. 


The hull and appurtenances of all vessels shall be held Hable for pilot 
dues. [L. 788, p. 178, § 23; 1 H. C., § 2294. ] 


Claims for pilotage, under state statutes, are cognizable in admiralty: Ex parte 
Hagar, 104 U. S., 520. 


¢ 3239. Pilot Boats to Cruise on Straits or at Sea. 


The pilots shall at all times keep a boat in good condition cruising on 
the Strait of Fuca or at sea, the number of pilots to be on any one boat to 
be determined by the commissioners. [L. 88, p. 178, § 24; 1 H. C., § 2295.] 


? 8240. License Fees. 


All pilots who may be appointed shall conform to and be governed by 
the provisions of this article and the quarantine laws of this state, and shall 
pay to the pilot commissioners, when their licenses are issued, the sum of 
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five dollars for each and every pilot license so issued. [L. ’88, p. 178, $ 25; 1 
H. C., § 2296. | 


3 3241. Rates of Pilotage. 


The board of pilot commissioners shall fix the rate of pilotage between 
the open sea and ports on Puget Sound. But such rates shall not exceed eight 
dollars per foot draft to vessels who engage pilot outside Waadda Island to 
port of entry or other ports on Puget Sound. To vessels from British Colum- 
bia to port of entry or others ports on Puget Sound, not to exceed six dollars 
per foot draft. To vessels from Port Townsend to any of the ports on Puget 
Sound, not to exceed four dollars per foot draft: Provided, That nothing in 
this article shall be construed as requiring half pilotage, to be paid when 
services are not actually performed: And provided further, That every pilot 
bringing a vessel from sea shall take her to her port of destination, if required, 
when that port is above the port of entry, without additional charges. But 
after twenty-four hours’ delay at the port of entry, the pilot shall be entitled 
to additional pay of five dollars per day for every day so delayed. [L. ’88, 
p. 178, § 26; 1 H. C., § 2297.] 


2 3242. Violations—Prosecutions. 


It shall be the special duty of the pilot commissioners, upon complaint 
being made to them of any violation of the provisions of this article, to notify 
the prosecuting attorney of the third judicial district of the territory, whose 
duty it shall be forthwith to file an information and prosecute such violation 
of this article, and any person piloting a vessel in any of the waters afore- 
mentioned without a valid license shall be deemed guilty of a misdemeanor, 
and upon conviction thereof shall be imprisoned not to exceed six months, 
and shall further forfeit and pay to the regular license pilots all the fees 
and emoluments received by such person for any such service, to be recorded 
[recovered] in a civil action in the name of all such duly licensed pilots in 
any court of competent jurisdiction, said fine to be paid to the commissioned 
[commissioners] and distributed pro rata among the regular pilots. [L. ’88, 
p. 179, § 27; 1 H. C., § 2298.] 

“The third judictal district of the terri- courts may possibly find a way of enforcing 


tory” has been abolished by the constitu- parts of the section. 
tion, but the phrase is preserved, as the 


@ 3243. Surrender of License—Penalty for Failure. 


Any person whose license shall be revoked or shall have expired, or 
become void by operation of law, shall, within thirty days thereafter, surrender 
and deliver the said license to the secretary of the pilot commissioners, and 
any person violating the provisions of this section, or any part thereof, shall 
be deemed guilty of a misdemeanor, and upon conviction thereof shall be 
fined not to exceed three hundred dollars, to be recovered in a civil action 
by the state of Washington, or imprisonment not to exceed one month, or 
both. [T.. 788, p.179, § 28; 1 H. C., § 2299.] 

See L. ’81, p 29, $1, repealing L. ’68. 
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ARTICLE 2.—Pirotace on Cotumera RIVER. 


¢ 3244. Appointment of Pilot Commissioners and Pilots on Columbia River. 


It shall be the duty of the governor to appoint three suitable persons, 
who shall constitute a board of pilot commissioners, for the purpose of exam- 
ining candidates for the pilotage of the Columbia river and bar, and the said 
board of commissioners shall, on application, appoint one or more suitable 
persons, if the [they] deem it necessary, to be pilots on the Columbia river 
and bar, giving each of such pilots a branch or warrant for the execution 
of his office, with an authority to appoint deputies in the cases to be specified 
in such branch or warrant: Provided, Each pilot shall report his said deputies 
for the approbation of said board of commissioners: Provided, That when- 
ever there shall be a vacancy in said board of commissioners, such vacancy 
shall be filled by appointment, made by the governor. Said commissioners, 
before entering upon the duties of their office, shall qualify, by oath or af- 
firmation, for the faithful discharge of their duties, and shall be entitled to 
hold said office of commissioner for the term of two years from the date of 
their appointment, and after said board of commissioners shall have organized, 
they shall forthwith notify the governor thereof, and they shall make a report 
of their proceedings to the governor at least once in every year thereafter. 
[L. 788, p. 171, § 1; 1 H. C., § 2300.] 


Compare L. '54, pp. 389-391; L. ’61, p. 58; L. ’68, pp. 482-485; L. °66, pp. 121-125; L. ’71, pp. 
86-88; L. '77, p. 297. 


} 3245. Duty and Authority of Branch Pilot—Pilotage Not Required, When. 


Every such branch pilot is authorized and directed, by himself or his 
deputies, to take charge of any vessel requiring his services, bound into or 
out of the Columbia river, but shall first show the master of such vessel his 
warrant, but no vessel licensed or engaged exclusively in the coasting trade 
between any port in the state of Washington and any port on the Pacific coast 
shall be compelled to pay pilotage, unless the servicés of a pilot are required; 
and in all cases where the services of a pilot are required by the master of 
any vessel, said vessel shall be liable to pay the pilot his fees as specified in this 
article. [L. ’88, p. 172, § 21; 1 H. C., § 2301.] 


2 3246. Pilot Fees—Rates Fixed—Half and Quarter Fees. 


The fee for piloting a ship or vessel from the open sea beyond the bar 
to Astoria or Knappton shall be eight dollars per foot draft for the first 
twelve feet, and for piloting a ship or vessel from Astoria or Knappton to 
the open sea beyond the bar, eight dollars per foot draft for the first twelve 
feet, and ten dollars per foot draft for the excess above twelve feet. Ifa pilot 
shall board a ship or vessel bound in, while she is either on or within 
the bar and not above Sand Island, he shall be entitled to only half fees 
from thence to Astoria; and if at the time of boarding she shall he above 
Sand Island, he shall be entitled to quarter fees only; but no ship or vessel 
bound in shall be required to pay pilotage, which refuses to take a pilot after 
arriving on the bar. The fees of pilots on the river above Astoria shall be 
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fixed from time to time by the pilot commissioners. [L. 88, p. 172, § 3; 1 H. 
C., § 2302. ] 


3? 3247. Bond of Pilots. 


Every bar pilot to whom a branch or warrant shall be granted by said 
board shall, before entering upon the duties of his or their office, give bonds 
with sufficient surety to the said board of pilot commissioners in the sum 
of five thousand dollars, and every river pilot to whom a branch or warrant 
shall be granted by said board shall, before entering upon the duties of his 
or their office, give bonds with sufficient security to the said board of pilot 
commissioners in the sum of three thousand dollars, for the faithful perform- 
ance of his or their duties while in office. [L. ’88, p. 172, § 4; 1 H. C., § 
2303. | 


@ 3248. Commissioners to Visit Columbia River Bar. 

It shall be the duty of the board of pilot commissioners to make semi- 
annual visits to the bar of the Columbia River, examine into the conduct of 
the pilots, and the condition of the boats employed on said bar as hereafter 
specified. [L. 88, p. 173, $ 5; 1 H. C., § 2304.] 


33249. Duties of Bar Pilots. 


The bar pilots appointed under the provisions of this article must keep 
a good, seaworthy boat or boats of not less than sixty-five tons burden, and 
shall at all times cruise outside the bar of the Columbia river, unless prevented 
by tempestuous weather; and if any such pilot or pilots fail to comply with 
any of the provisions of this section, it shall be good cause for suspension or 
removal: Provided, That this section shall not affect any claim of salvage 
arising out of the services involving extraordinary damages or risk. [L. ’88, 
p. 173, § 6; 1 H. C., § 2305. ] 


3 3250. Qualification of Bar Pilot. 


No person shall be licensed as a pilot by said board unless he is an 
American citizen of the age of twenty-one years, of temperate habits, and 
good moral character; nor unless he possesses the requisite skill and experience 
as a navigator and pilot, together with practical knowledge of the currents, 
tides, soundings, and bearings, and the distances of the several shoals, rocks, 
bars, points of land, lights, and fog signals, of or pertaining to the navigation 
of the pilot ground, nor unless it satisfactorily appears that the applicant is 
provided with or is attached to a pilot boat of such character and conditions 
as the board has prescribed for that service. No bar pilot license shall be 
issued to the owner or owners of any steam tug boat, or any person or persons 
in the employ of any such tug boats or the owners thereof, or any other person, 
firm, or corporation; and it shall be unlawful for any bar pilot to be employed 
or interested in any such tug boat in the capacity of a bar pilot, and any bar 
pilot violating this provision shall forfeit his license. [L. 88, p. 173, § 7; 1 
II. C., § 2306. ] 


23251. Supplies of Pilot Boat—Duties of Pilot. 
The said pilots’ boat or boats shall at all times carry a sufficient supply 
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of provisions and water as may be necessary for the relief of vessels in distress, 
and it shall be the duty of the pilots at all times to offer such aid to vessels 
in stress of weather or in case of disaster. [L. ’88, p. 173, § 8; 1 H. C., 
§ 2307. ] 


¢ 3252. Liability of Pilot for Negligence and Unskillfulness. 

If a vessel while under the charge of a branch or warrant pilot shall be 
lost or run aground, or sustain any damage through the negligence or unskill- 
fulness of such pilot, such pilot shall be liable to pay all damages sustained 
by any person interested in such vessel or her cargo, and may, moreover, be 
removed from his office. [L. ’88, p. 173, § 9; 1 H. C., § 2308.] 


¢ 3253. Exemptions From Pilotage. 

Any master of a vessel who may choose to pilot his own vessel from out- 
side of the Columbia river bar into said river shall be permitted to do so, but 
he shall, notwithstanding, when bound into the river, pay to such pilot as shall 
first offer his services off the bar one half pilotage, according to the fees 
specified in said warrant; and if bound out, one-half pilotage: Provided, 
That in the following cases a vessels is exempt from compulsory pilotage, 
and is not required to pay a pilot unless one is actually employed:— 

1. A vessel engaged in the whaling or fishing trade; 

2. A vessel licensed and engaged in the coaling [coasting] trade between 
any port in Washington, and any port on the Pacific coast. [L. ’88, p. 173, 
$ 10; 1H. C., § 2309.] 


Claims for pilotage under state statutes Namee, 102 U. S., 572; Ex parte Hagar, 104 
are cognizable in admiralty: Wilson v. Me- U. S., 520. 
@ 3254. Complaints Against Pilots. 

The said board of commissioners are authorized to hear and determine 
all complaints exhibited against the pilots appointed by them as aforesaid, 
and to suspend or remove them and appoint others in their place. [I ’88, p. 
173, § 11; 1 H. C., § 2310.] 


@ 3255. Liability for Pilot Fees. 
Should any ship master omit or refuse to pay the pilotage fees in any 


instance, when by this chapter he has become liable, then his consignees shall 
become liable for the same. [L. *88, p. 173, § 12; 1 H. C., § 2311. ] 


2 3256. Detention of Pilot on Board Vessel Outward Bound—Penalty. 

If a pilot, acting under the provisions of this chapter, shall have boarded 
any vessel outward bound, and shall be detained on board said vessel and 
carried to sea, or to any foreign port, the officers of said vessel so detaining 
said pilot shall be liable to pay the pilot so detained a compensation equal to 
the pay of the highest officer on board of said vessel for all the time he shall 
be necessarily detained from his proper port. [L. ’88, p. 174, § 13; 1 H. C., 
§ 2312.] 


@ 3257. Fees and Expenses of Board, etc. 
The board of commissioners created by this chapter shall be entitled to 
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receive, for the execution of a branch or warrant, the sum of twenty dollars, 
to be paid by the person applying for the branch or warrant; also, five dollars 
per day for adjusting difficulties that may arise between such pilots and 
ship masters or owners, the said fees to be paid by the parties in fault; and 
for every [day] the said board of commissioners are in actual session, except 
when engaged in adjusting or settling disputes between pilots and ship masters 
or owners, they shall be entitled to receive the sum of five dollars per day, and 
mileage at the rate of two dollars for every twenty miles traveled in coming to 
and going from the place where the sessions of said board are held: Pro- 
vided, however, That they shall not receive pay for more than three days’ 
time at any one session; and all money received for the execution of any 
branch warrant or warrants shall constitute a fund to defray the incidental 
expenses of the said board of pilot commissioners, and the secretary of said 
board shall, at the end of each regular session, make a written statement of 
the number of days and the amount of mileage for which each commissioner 
is entitled to receive pay, which statement shall be signed by the secretary and 
chairman of the said board of commissioners, and the state auditor, if he shall 
find said statement correct as herein provided, shall draw a warrant on the 
state treasurer for the amount which each commissioner is entitled to receive 
as pay, and the state treasurer is hereby authorized to pay the same out of any 
money not otherwise appropriated. [L. ’88, p. 174, § 14; 1 H. C., § 2313. ] 


23258. Forfeitures, etc.—Jurisdiction Over. 
All forfeitures, liabilities, and penalties incurred under this article shall 


be tried and determined in any court of record having cognizance of the same. 
[L. °88, p. 175, § 15; 1 H. C., § 2314.] 


ARTICLE 3.—Care or WRECKED PROPERTY. 


2 3259. Election of Wreckmaster. 

On the next general election, the qualified voters of Pacific, Chehalis, 
Thurston, King, Jefferson, Island, San Juan, Whatcom, Pierce, Kitsap, and 
Clallam counties, shall elect a wreckmaster, whose duties shall be as herein- 
after provided. [Cf. L. ’54, p. 439, § 1; Cd. ’81, § 2802; 1 H. C., § 2315.] 


At the time this statute was originally Section 2308 of the Code of ‘81, relating to 
enacted the counties of Skagit and Snoho- oath and bond of wreck-master, is omitted, 
mish were included in the counties enu- as the same is covered by general statutes 
merated. on that subject. 


? 8260. Ownership and Recovery of Wrecked Property, 

No ship, vessel, boat, nor any goods, wares, and merchandise, that shall 
be cast by the sea upon the land, shall be deemed to belong to the state as 
wrecked property, but may be recovered by the owner, consignee, or person 
having charge thereof at the time of the happening of the disaster by which 
the wreck was occasioned, upon the payment of a reasonable salvage and 
necessary expenses. [L. 754, p. 440, § 4; Cd. 81, § 2802; 1H. C., § 2316.] 


@ 3261. Duty of Wreckmaster. 


The wreckmaster in each county to which the provisions of this article 
are applicable, in which any wrecked property shall be found, when no owner 
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or other person entitled to the possession of said property shall appear, shall 
have power, and it shall be his duty, to pursue all necessary measures for 
saving and securing such property, to take possession thereof, in whose hands 
soever the same may be, in the name of the people of this state, to cause the 
value thereof to be appraised by disinterested persons, and keep the same 
in some safe place, to answer the claims of such persons as may thereafter 
appear entitled thereto. [L. 754, p. 440, § 5; Cd. 781, § 2805; 1 H. C., § 
2317. | 


g 3262. Perishable Property Sold, When. 


If the property so saved shall be in a perishable state so as to render the 
sale thereof expedient, it shall be the duty of the wreckmaster to apply to the 
judge of the superior court, or justice of the peace, by a petition supported by 
an affidavit of the facts, for an order authorizing such sale; and if the judge 
or justice of the peace to whom such application shall be made shall be satis- 
fied that a sale of the property would be most beneficial to the parties inter- 
ested, it shall be the duty of the officer to whom the application is made to 
make the order so applied for. [L. 754, p. 440, § 6; Cd. 781, § 2806; 1H. C., 
§ 2318. ] 


- 


¢ 3263. Sale of Perishable Property—Proceeds. 


If such order be made, the officer having custody of the property directed 
to be sold shall sell the same at public auction, at the time and in the manner 
that shall be specified in the order; and the proceeds of such sale, deducting 
the expenses thereof, as the same shall be made by the officer making such 
order, shall be paid to the treasurer of the county. [L. 754, p. 440, § 7; Cd. 
81, § 2807; 1 H. C., $ 2319.] 


¢ 3264. Claim by Owner—Property or Proceeds to be Delivered. When. 

If within one year after such recorded [wrecked] property shall have 
been found and saved, any person shall claim the same or the proceeds thereof, 
as owner or consignee, or the agent of the owner or consignee, and shall estab- 
lish his claim by evidence, which the superior court or justice of the peace 
shall deem to be satisfactory, it shall be the duty of such officer to make an 
order directing the wreckmaster in whose possession the property may be to 
deliver the property if not sold as above, or to pay the proceeds arising from 
the sale thereof, if sold as aforesaid, to the claimant, upon the payment by 
him of a reasonable salvage, and all necessary expenses incurred in the preser- 
vation and keeping of said property. [L. ’54, p. 440, § 8; Cd. 781, § 2808; 1 
H. C., § 2320.] 


¢ 3265. Bond Required of Claimant. 

No order shall, however, be made unless the claimant shall deliver to 
such officer a bond, with one or more sufficient securities, to be approved 
by said officer, conditioned for the payment of all damages that may be 
recovered against such claimant or his representatives within two years after 
the sale of such property by any person establishing his title as owner of the 
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property or proceeds to be delivered; said bond shall be taken in the name of 
the state of Washington, and the penalty shall be double the value of the 
property or proceeds before mentioned. [Cf. L. ’54, p. 441, § 9; Cd. 781, § 
2809; 1 H. C., § 2321.] 

See note to § 3262. 


@ 3266. Custody and Forfeiture of. 

The bond shall be filed in the superior court for the county in which 
it shall be taken. If it shall be forfeited, the party injured by such forfeiture 
shall be entitled to recover, in the proper court, the full amount of the condi- 
tions of said bond together with costs of suit. [L. 54, p. 441, § 10; Cd. ’81, 
§ 2810. ] 


3 3267. Costs Deducted From Damages Recovered. 

If the plaintiff prevail in such suit, there shall be deducted in addition to 
the salvage and expense charged on the property, from the damages to be 
recovered, all the costs of the defendant making his defense. [L. ’54, p. 441, 
§ 11; Cd. 81, § 2811.] 


2.8268. Statement of Claims for Salvage and Expenses. 

It shall be the duty of every officer to whom any order duly made for the 
delivery of wrecked property, on [or] the payment of its proceeds, shall be 
directed, to present to the claimant exhibiting such order, a written statement 
of the claims for salvage and expenses on such property and proceeds. If the 
claimant shall refuse to allow such claims, the amount of such salvage and 
expenses shall be adjusted in the manner hereinafter provided; and in all 
cases, after the payment, or tender of the payment, of such salvage and ex- 
penses agreed to, or adjusted, the officer in whose custody such property 
or proceeds shall be shall deliver or pay the same according to the order 
directed to him. [L. 754, p. 441, § 12; Cd. 81, § 2812; 1 H. C., § 2322. 


? 3269. Aid to Stranded Vessels and Cargoes. 

It shall be the duty of the wreckmasters in the several counties in which 
they shall be appointed, to give all possible aid and assistance to all vessels 
stranded on the coast of their respective counties, and to the persons on board 
the same, and to use their utmost endeavors to save and preserve such vessels 
and their cargoes; and all goods and merchandise that may be cast by the sea 
upon the land, and in the performance of their duties they shall employ such 
and so many men as they shall think proper. [L. 754, p. 441, § 13; Cd. ’81, 
§ 2813; 1 H. C., § 2323.] 


¢ 3270. Other Officers to Assist Wreckmaster. 

It shall be the duty of all magistrates, constables, and citizens to aid and 
assist the wreckmasters when required in the discharge of their duties. [L. 
54, p. 441, § 14; Cd. ’81, § 2814; 1 H. C., § 2324.] 


@ 3271. Salvage Charges and Expenses to be Allowed, When. 
All sheriffs, wreckmasters, and all persons employed, and all other per- 
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sons aiding and assisting, in the recovery and preservation of wrecked property, 
shall be entitled to a reasonable allowance as salvage for their services, and 
to all expenses incurred by them in the performance of such services, out of 
the property saved, and the officer having the custody of such property shall 
detain the same until such salvage and expenses shall be paid. [L. 5+, p. 441, 
§ 15; Cd. 781, § 2815; 1 H. C., § 2325. ] 


? 3272. Charges Shall Not Exceed One Half the Value of the Property. 
The whole salvage that shall be claimed in any case shall not exceed one- 
half of the value of the property or proceeds on which such salvage shall 
be charged; and every agreement, order, or adjustment allowing a greater 
salvage shall be void. [L. 54, p. 442, § 16; Cd. ’81, § 2816; 1 H. C., § 2326.] 


? 3273. Application of Appraisers. 


If, in any case, the amount of salvage and expenses on property saved 
shall not be settled by agreement of the parties, the owner or consignee of 
such property, or the master or supercargo having charge thereof, at the time 
the same was wrecked, or a claimant having an order for its delivery, may 
apply to any justice of the peace for the county in which such property shall 
be, for the appointment of suitable persons as appraisers, to adjust and settle 
the amount of such salvage and expenses. [L. 54, p. 442, § 17; Cd. 781, § 
2817; 1 H. C., § 2327. ] 


23274. Appointment of Appraisers. 


It shall be the duty of such justice of the peace to whom such application 
shall be made, by an order under his hand and seal, shall appoint three 
disinterested freeholders of the county to adjust and settle the salvage and 
expenses. [L. 54, p. 442, § 18; Cd. 781, § 2818; 1 H. C., § 2328.] 


@ 3275. Oath and Powers of Appraisers. 


The persons so appointed, before they enter on the performance of their 
duties, shall be sworn to perform faithfully and impartially the duties of their 
trust before any officer authorized to administer oaths. They shall have 
power to issue compulsory process for the attendance of witnesses, who shall 
attend or be produced, and their decision or that of any two of them under 
their hands, as to the amount of salvage and expenses that ought to be paid, 
and the sums to be paid to each person entitled to share in such salvage or 
claiming such expenses, shall be final and conclusive. [L. ’54, p. 442, § 19; 
Cd. 781, § 2819; 1 H. C., § 2329.] 


?¢ 3276. Fees and Expenses of Appraisers. 


The fees and expenses of the appraisers shall be paid by the person upon 
whose application they shall have been appointed, and shall be a charge on 
the property saved; each appraiser shall be entitled to three dollars for each 
day’s attendance, and to a sum not exceeding two dollars for his daily ex- 
penses. [L. 754, p. 442, § 20; Cd. 781, § 2820; 1 H. C., § 2330. ] 


323277. Wreckmaster Shall Publish Notice. 
Every wreckmaster into whose possession any wrecked property shall 
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come shall immediately thereafter publish a notice directed to all parties 
for at least four weeks in succession, in one or more of the newspapers printed 
in this state. [L. ’54, p. 442, § 21; Cd. 781, § 2821; 1 H. C., § 2331.] 


3 3278. Notice, Contents of, and Expense of Publishing. 


Every such notice shall contain a minute description of the wrecked 
property, and of every bale, bag, box, cask, piece, or parcel thereof, and of 
the marks, brands, letters, and figures on each; and shall state where such 
wrecked property then is, and its actual condition, and the name, if known, 
of the vessel from which it was taken or cast on shore, and of the master and 
supercargo of such vessel, and the place where such vessel then is, and its 
actual condition; and the expenses of publishing every such notice shall be 
charged on the property or proceeds to which such notice shall relate. [L. 54, 
p. 442, § 22; Cd. 781, § 2822; 1 H. C., § 2332.] 


23279. Liability of Officers for Neglect or Violatiqn of Duty. 


Every wreckmaster or other officer who shall detain in his hands any 
wrecked property, or the proceeds thereof, after the salvage and expenses 
chargeable thereon shall have been agreed to or adjusted, and the amount 
thereof shal] have been paid or tendered to him, or who shall be guilty of any 
fraud, embezzlement, or extortion in the discharge of his duties, or who shall 
in any manner violate the provisions of this article, shall forfeit treble dam- 
ages to the party injured, and shall be deemed guilty of a misdemeanor. [L. 
754, p. 443, § 23; Cd. 781, § 2823; 1 H. C., § 2333.] 


3 3280. Taking Wrecked Goods Without Giving Notice—Penalty. 


Every person who shall take away goods from any stranded vessels, or 
goods cast by the sea upon the land, or found in any bay or creek, or who 
shall knowingly have in his possession any goods so taken or found, and shall 
not notify the same to the wreckmaster of the county where the same shall 
have been found, within forty-eight hours after the same shall have been 
taken by him, or have come into his possession, shall forfeit treble the value 
of the goods so taken or kept by him to the owner or consignee thereof, and 
shall be deemed guilty of a misdemeanor, punishable by fine or imprisonment, 
or both, at the discretion of the court by which he shall be tried. [L. 754, p. 
443, § 24; Cd. ’81, § 2824; 1 H. C., § 2334.] 


3 3281. Defacing Marks on Goods—How Punished. 


Every person who shall deface or obliterate the marks on wrecked prop- 
erty, or in any, manner disguise the appearance with intent to prevent the 
owner from discovering its identity, and every person who shall destroy or 
suppress any invoice, bill of lading, or other document tending to show the 
ownership of wrecked property, shall be deemed guilty of a misdemeanor, 
punishable by fine or imprisonment, the fine not to exceed two thousand dol- 
lars, the imprisonment three years. [L. ’54, p. 443, § 25; Cd. 781, § 2825; 1 
H. C., § 2335. ] 
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% 3282. Sale at Auction Where no Claimants Appear. 


If, within a year after wrecked property shall have been saved, no person 
shall have appeared to claim the same, or if, within three months after a claim 
shall have been preferred, the salvage and expenses on such property shall 
not have been commenced, it shall be the duty of the wreckmaster to sell 
the same at public auction, and to pay the proceeds of such sale, deducting 
salvage and expenses, into the treasury of this state, for the benefit of the 
parties interested; but in no case shall any deduction of salvage and expenses 
be made, unless the amount thereof shall have been settled upon due proof, 
before some court of record of the county in which the property shall have 
been saved; a copy of which order, and the evidence in support thereof, shall 
be transmitted by the officer making it, to the state treasurer. [L. 754, p. 443, 
$26; Cd. 81, § 2826; 1 H. C., § 2336.] 


¢ 3283. Officers Must Present Violations to Grand Jury. 

It shall be the duty of all judges, sheriffs, justices of the peace, coroners, 
constables, and wreckmasters to present all offenses against the provisions of 
this article, that shall come to their knowledge within their respective coun- 
ties, to the grand jury at the next session when one is called. [L. 754, p. 448, 
§ 27; Cd. 781, § 2827; 1 H. C., § 2337.] 

Words ‘session when one is called” inserted to cover obsoiete words “term of the 


United States distriet court therein.” 


¢ 3284. Term of Office of Wreckmaster. 

Nothing in this article shall be so construed as to conflict with an act 
entitled “An act relative to scows, boats, skiffs, canoes, and water craft.” All 
wreckmasters elected under this chapter shall hold their office during the term 
of three [two] years, and until their successors are elected and qualified. [L. 
54, p. 444, $ 29; Cd. 81, $ 2828; 1 I. C., 8 2338.) 


The act referred in this section is embodied in Art. IV. of this title. 
ARTICLE 4.—Care or Boats, ETC., ADRIFT. 


¢ 3285. Water Craft Found Adrift—Owner to be Notified. 

Any person taking up any scow, boat, skiff, canoe, or other water craft 
found adrift and out of the custody of the owner, in any stream or body of 
water within or bordering upon this state, shall forthwith notify the owner 
thereof, if to him known, or if upon reasonable inquiry he can ascertain the 
name and residence of the owner, and request such owner to pay all reasonable 
charges, and take such water craft away. [L. ’54, p. 386, § 1; Cd. 781, § 3242; 
1 H. C., § 2339. ] 


¢ 3286. Notice—How Served, and What to Contain. 

Such notice shall be given personally or in writing; if in writing, it shall 
be served upon the owner, or may be sent by mail to the postoffice where 
such owner usually receives his letters. Such notice shall inform the party 
where the scow, boat, skiff, canoe, or other water craft was taken up, and where 
it may be found, and what amount the taker-up or finder demands for his 
charges. [L. 754, p. 386, § 2; Cd. 781, § 3243; 1 H. C., § 2340. | 
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2 3287. Notice to be Posted When—What to Contain. 


In all cases where notice is not given personally, it shall be the duty of 
the taker-up to post up at the postoffice nearest the place where such scow, 
boat, skiff, canoe, or other water craft may be taken up, a written notice of 
the taking up of such water craft, which shall contain a description of the 
same, with the name, if any is painted thereon, also the place where taken up, 
the place where the property may be found, and the charge for taking the 
same up. If the taker-up is traveling upon such stream or body of water, 
such notice shall be posted up at the first postoffice he shall pass after the 
taking up; and in all cases he shall, at the time when and place where he posts 
up such notice, also mail a copy of such notice, directed to the postmaster of 
each postoffice on said stream or body of water, and within fifty miles of the 
place where such water craft is taken up. [L. 54, p. 386, § 3; Cd. ’81, § 3244; 
1 H. C., § 2341. ]. 


¢ 8288. Compensation—Failure to Give Notice—Penalty. 


Every person taking up any scow, boat, skiff, canoe, or other water craft, 
so found adrift, and giving the notice herein required, shall be entitled to 
receive from the owner claiming the property a reasonable compensation for 
his time, services, expenses, and risk in taking up said property, and take 
notice of the same, to be settled by agreement between the parties. In case he 
has not, within ten days after the taking up, substantially complied with the 
provisions of this article in giving the notice, he shall be entitled to no com- 
pensation, but he shall be liable to all damages the owner may have suffered, 
and be also liable to the owner for the value of the use of said water craft, from 
the time of taking it up until the same is delivered to the owner. [L. ’54, p. 
386; § 4; Cd. 781, § 3245; 1 H. C., § 2342.] 


¢ 3289. Disputed Claim—tTrial of. 


In case the parties cannot agree on the amount to be paid the taker-up, 
or the ownership, and the sum claimed is less than one hundred dollars, the 
owner may file a complaint, setting out the facts, and the justice, on hearing, 
shall decide the same with a jury, or not, and in the same manner as is pro- 
vided in ordinary civil actions before a justice of the peace. If the amount 
claimed by the taker-up is more than one hundred dollars, the owner shall 
file his complaint in the superior court of the county where the property is, 
and trial shall be had as in other civil actions; but if the taker-up claims 
more than one hundred dollars, and a less amount is awarded him, he shall be 
liable for all the costs in the superior court; and in all cases where the taker-up 
shall recover a less amount than has been tendered him by the owner or claim- 
ant, previous to filing his complaint, he shall pay the costs before the justice 
or in the superior court: Provided, That in all cases the owner, after filing 
his complaint before a justice of the peace, shall be entitled to the possession 
of such water craft, upon giving bond, with security to the satisfaction of the 
justice, in double the amount claimed by the taker-up. When the complaint 
is filed in the superior court, the clerk thereof shall approve the security of 
the bond. The bond shall be conditioned to pay such costs as shall be 
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awarded to the finder or taker-up of such scow, boat, skiff, canoe, or other 
water craft. [L. 754, p. 386, § 5; Cd. 781, § 3246; 1 H. C., § 2343.] 


2 3290. Unclaimed Boat—Liability For Using. 


In case the taker-up shall use the scow, boat, skiff, canoe, or other water 
craft more than is necessary to put it into a place of safety, he shall be liable 
to the owner for such use, and for all damage; and in case it shall suffer injury 
from his neglect to take suitable care of it, he shall be liable to the owner for 
alldamage. In case such water craft is of less value than one hundred dollars, 
and is not claimed within three months, the taker-up may apply to a justice of 
the peace of the precinct where the property is, who, upon being satisfied that 
due notice has been given, and that the owner cannot, with reasonable dili- 
gence, be found, shall order the scow, boat, skiff, canoe, or other water craft 
to be sold, and after paying the taker-up such sum as he shall be entitled to, 
and the costs, the balance shall be paid the county treasurer, as is provided in 
the case of the sale of estrays. In case the scow, boat, skiff, canoe, or other 
water craft exceeds one hundred dollars, and is not claimed within six months, 
application shall be made to the superior court of the county, and the same 
proceeding shall be thereupon had. All sales made under this section shall be 
conducted as sales of personal property on execution. [L. ’54, p. 387, §§ 6, 7; 
Cd. ’81, $ 3247; 1 H. C., § 2344.] 


ARTICLE 5 —Caret or Lous anp TimBerR FOUND ADRIFT. 


¢ 3291. Compensation for Taking up. 

Any person taking up any saw logs, hewn, or other timbers of value, 
found adrift, and estrayed from the boom or fastening of the owner; and the 
said logs or timbers shall be found upon any sound, bay, or river within this 
state, shall be entitled to one-fourth part or value thereof: Provided, That 
nothing herein shall be so construed as to make any person liable to pay for 
the taking up of any logs or timber which he may have marked and turned 
loose for the purpose of driving; and notice of the same hath been duly given 
to the settlers in the vicinity, or on the river below. [L. ’60, p. 300, § 1; L. 
63, p. 444, § 1; Cd. ’81, § 3248.] 

See L. ‘83, p. 60, §§ 1, 2, special act applying L. ’86, p. 117, § 1, adding Skagit and Island 
to Whatcom and Snohomish counties, and counties. 
3 3292. When May be Taken up. 

It shall not be lawful for any person in this state to take up any estray 
saw logs, hewn, or other timbers of value, as provided for in the foregoing 
section, which may be found lodged on a bar, bank, or in a drift, or dam, so 
as the same be stationary: Provided, The same has not been so lodged for 
fifteen or more days. [L.’60, p. 300, § 2; L. ’63, p. £45, § 2; Cd. 781, § 3248. ] 

See § 3135 supra. 


3 3293. When the Same May be Disposed of. 
Any person taking up logs or timber of value under the provisions of 
this article, shall not be at liberty to dispose thereof for the space of twenty- 
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five days from the time the same be so taken up; and there being no owner 
found claiming said logs or timber during said time. [L. 60, p. 300, § 3; L. 
’63, p. 445, § 3; Cd. 81, § 3249. ] 


¢ 3294. Owner, When Entitled to Property. 


The owner of any estray logs or timbers that shall be taken up under the 
provisions of this article shall, upon proof of the same being his, and paying 
one-fourth of the value thereof to the taker-up, shall be entitled to his prop- 
erty. [L. 60, p. 300, § 4; L. 763, p. 445, § 4; Cd. ’81, § 3250.] 


@ 3295. Penalty. 


Any person violating the provisions of this article, shall, upon proof 
thereof, before any acting justice of the peace for this state, be subject to a 
fine of not less than ten, nor over one hundred dollars; the same to be col- 
lected in the name of the state and for the use of the county thereof. [L. ’60, 
p. 300, § 5; L. 763, p. 445, § 5; Cd. 781, § 3251. ] 


Special act in L. ’79, p. 38, $$ 1-4, relating 


This article is modified by § 3135 supra. 
to Snake river. 


CHAPTER V. 
OF PROTECTION TO EMPLOYEES, E.C. 


ARTICLE 1.—Btrkeau oF I ABOR. 


2 3296. Commissioner and Inspector to be Appointed by the Governor. 


A commissioner of labor and onc assistant commissioner to act as factory, 
mill and railroad inspector, shall be appointed by the governor; they, together 
with the inspector of coal mines, shall constitute a bureau of labor. On the 
first Monday in April, eighteen hundred and ninety-seven, and every four 
years thereafter, the governor shall appoint two suitable persons, one to act 
as commissioner of labor, with headquarters at the capital, and the other 
appointee to act as factory, mill and railroad inspector, both of whom shall 
hold office, until their successors are appointed and qualified. [L. *97, p. 34, 


S 1] 


The following sections, constituting chap- to hand labor, ete. Said statistics shall be 


ter \ of the Laws of ‘45, pp. 167-170, creating 
a bureau of statistics, labor, agriculture 
and immigration, are given here, as parts 
of which are considered as still in force: 

Sec. 1. The secretary of this state shall 
be ex officio commissioner of statistics, and 
is hereby authorized and directed to estab- 
lish within his office, and under his imme- 
diate supervision, a bureau to be Known as 
the bureau of statistics, agriculture and im- 
migration. 

Sec. 2. The duties of the commissioner 
shall be to collect, assort, systematize and 
present in biennial reports to the legisla- 
ture, statistical details relating to all de- 
partments of labor within the state, such 
as the hours and wages of labor, cost of 
living. amount of labor required, estimated 
number of persons depending upon daily 
labor for their support, the probable 
chances of all being emploved, the opera- 
tion of labor saving machinery in relation 


classified as follows: 

1. Of agriculture. 

2. Of immigration. 

3. Of mechanical and manufacturing in- 
dustries. 

4. Of mining. 

a Of transportation on land and water. 

6. Of clerical and all other skilled and un- 
skilled labor not enumerated above. 

« The amount of cash capital invested in 
lands, buildings, machinery, materials and 
means of production generally. 

8. Of the number, age, sex and condition 
of persons employed; the nature of their 
employment; the extent to which the ap- 
prenticeship system prevails fin various 
skilled industries; the number of hours of 
labor per day: the average length of time 
employed per annum, and the average an- 
nual wages received by each class of work- 
ers in each of the Industries and employ- 
ments enumerated. 
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9. Of the number and condition of the un- 
employed, their age, sex and nationality, 
together with causes of their idleness. 

10. The sanitary conditions of lands, work- 
shops, dwellings; the number and size of 
rooms occupied by working classes; the cost 
of rent, fuel, light, food. clothing and water 
in each locality of the state. 

11. Of the number and condition of the 
non-Caucasian elements of the state; their 
social and sanitary habits; the number em- 
ployed and the nature of their employment; 
the average wages per day of each employ- 
ment, and the gross amount yearly; to what 
extent their employment comes in competi- 
tion with the white industrial classes of the 
state. 

12. Of the number, condition and nature 
of employment of the inmates of the state 
penitentiary, county jails and reformatory 
institutions, and to what extent their em- 
ployment affects the labor of mechanics, 
artisans and laborers outside of these insti- 
tutions. 

13. Of all such other information in rela- 
tion to labor as the commissioner may deem 
essential to further the object sought to be 
obtained by this statute, together with such 
operations [observations] on the condition 
of labor and the probable future of the same 
as he may deem good and salutary to insert 
in his biennial reports. 

Sec. 3. It shall be the duty of all state 
officers and the assessors of the various 
counties of the state to furnish, upon the 
written request of the commissioner, all the 
information in their power necessary to as- 
sist in carrying out the objects of this act: 
and all printing required by the bureau in 
the discharge of its duty shall be performed 
by the state printer at public expense, and 
at least three thousand copies of the printed 
biennial report shall be furnished the com- 
missioner for free distribution to the public. 

Sec. 4. The commissioner of statisties is 
hereby directed to prepare for immediate 
publication, from the reports of the county 
assessors, chambers of commerce, boards of 
trade and other authentic sources, a com- 
prehensive report, setting forth the geog- 
raphy. topography, climate, natural and ar- 
tificial resources of Washington, its inland 
waters and adjacent seas, a Knowledge of 
which would tend to invite industrious, 
enterprising, intelligent people to remove 
hither. It shall be the duty at all times of 
the bureau hereby established to promptly 


¢ 3297. General Duties—Report. 


EMPLOYEES, ETC. [2 3297 


answer all proper inquiries relative to the 
state of Washington received by mail or 
otherwise from intending immigrants. 

Sec. 5. The commissioner shall have the 
power to send for persons and papers when- 
ever in his opinion it is necessary, and he 
may examine witnesses under oath, being 
hereby qualitied to administer the same in 
the performance of his duty, and the testi- 
mony so taken must be filed and preserved 
in the office of said commissioner. Ile shall 
heve free access to all places and works of 
labor, and any principal, owner, operator, 
manager or lessee of any mine, factory, 
workshop, Warehouse, manufacturing or 
mercantile establishment, or any agent or 
emplovee of any such principal, owner. op- 
erator, manager or lessee, who shall refuse 
to said commissioner or his duly authorized 
representative admission therein. or who 
shell, when requested by him, wilfully ne- 
glect or refuse to furnish him any statistics 
or information pertaining to his lawful 
duties which may be in the possession or 
under the control of said principal, owner, 
operator, lessee, manager or agent thereof, 
shall be punished by a fine of not less than 
fifty nor more than two hundred dollars. 

Sec. 6. No use shall be made in the report 
of the bureau of the names of individuals, 
tirms or corporations supplying the infor- 
mation called for by this act. such informa- 
tion being deemed contidential and not for 
the purpose of disclosing any person’s af- 
fairs; and the agent or employee of said 
bureau violating this provision shall be 
deemed guiity of a misdemeanor, and upon 
conviction thereof shall be punished by a 
fine not exceeding five hundred dollars, or 
by imprisonment in the county jail not to 
exceed six months. 

Sec. 7. The commissioner shall appoint a 
deputy commissioner. who shall act in his 
absence, and the deputy shall receive the 
sum of twelve hundred dollars per annum 
to be paid by the state treasurer in the 
same manner as other state officers are 
paid; the sum allowed for deputy and other 
incidental expenses of the bureau shall not 
exceed the sum of three thousand dollars 
any one year. The commissioner shall have 
the authority to employ one person to act 
as immigration agent. which agent shall re- 
side in such city as said commissioner may 
designate, and he shall be provided with 
such literature and incidental accessories 
as in his judgment may be necessary. 


Tt shall be the duty of the officers and employees of the said bureau to 
cause to be enforced all laws regulating the employment of children, minors 
and women; all laws established for the protection of the health, lives and 
limbs of operators in workshops, factories, mills and mines, on railroads and in 
other places, and all laws enacted for the protection of the working classes, 
and declaring it a misdemeanor on the part of employers to require as a condi- 
tion of employment the surrender of any right of citizenship, laws regulating 
and prescribing the qualifications of persons in trades and handicrafts, and 


similar laws now in force or hereafter to be enacted. 


It shall also be the 


duty of the officers and employees of the bureau to collect, assort, arrange and 
present in biennial reports to the legislature, on or before the first Monday in 
January, statistical details relating to all departments of labor in the state; to 
the subjects of co-operation, strikes or other labor difficulties; to trade unions 
and other labor organizations and their effects upon labor and capital; and 


to such other matters relating to the 


commercial, industrial, social, educa- 


tional, moral and sanitary conditions of the laboring classes, and the perma- 
nent prosperity of the respective industries of the state as the bureau may be 
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able to gather. In its biennial reports the bureau shall also give an account 
of all proceedings of its officers and employees which have been taken in 
accordance with the provisions of this act or of any of the other acts herein 
referred to, including a statement of all violations of law which have been 
observed, and the proceedings under the same, and shall join with such 
account such remarks, suggestions and recommendations as the commissioner 
may deem necessary. [L. 797, p. 35, § 2.] 


? 3298. Employers to make Reports. 


It shall be the duty of every owner, operator or manager of every factory, 
workshop, mill, mine or other establishment where labor is employed, to make 
to the bureau, upon blanks furnished by said bureau, such reports and returns 
as the said bureau may require, for the purpose of compiling such labor statis- 
tics as are authorized by this article, and the owner or business manager shall 
make such reports and returns within the time prescribed therefor by the 
commissioner of labor, and shall certify to the correctness of the same. In 
the reports of said bureau no use shall be made of the names of individuals, 
firms or corporations supplying the information called for by this section, such 
information being deemed confidential and not for the purpose of disclosing 
personal affairs, and any officer, agent or employee of said bureau violating 
this provision shall forfeit a sum not exceeding five hundred dollars, or be 
imprisoned for not more than one year. [L. 797, p. 36, § 3.] 


% 3299. Power of Officers to Take Testimony. 


The commissioner or either inspector of the bureau of labor shall have 
the power to issue subpoenas, administer oaths and take testimony in all 
matters relating to the duties herein required by such bureau, such testimony 
to be taken in some suitable place in the vicinity to which testimony is applica- 
ble. Witnesses subpoenacd and testifying before any officer of the said bureau 
shall be paid the same fees as witnesses before a superior court, such payment 
to be made from the contingent fund of the bureau. Any person duly sub- 
poenaed under provisions of this section who shall wilfully neglect or refuse 
to attend or testify at the time and place named in the subpoena shall be guilty 
of misdemeanor, and, upon conviction thereof, before any court of competent 
jurisdiction, shall be punished by a fine not less than twenty-five dollars nor 
more than one hundred dollars, or by imprisonment in the county jail not 
exceeding thirty days. [L. 797, p. 36, § 4.] 


@ 3300. Officers of Bureau Authorized to Enter Certain Places. 


The commissioner of labor, or any inspector or employee of the bureau 
of labor, shall have power to enter any factory, mill, mine, office, workshop 
or public or private works at any time for the purpose of gathering facts and 
statistics such as are contemplated by this article, and to examine into the 
methods of protection from danger to employees, and the sanitary condition 
in and around such buildings and places, and make a record thereof, and any 
owner or occupant of said factory, mill, mine, office or workshop or public or 
private works, or his agent or agents, who shall refuse to allow an inspector 
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or employce of the said bureau to so enter, shall be deemed guilty of misde- 
meanor, and upon conviction thereof, before any court of competent jurisdic- 
tion, shall be punished by a fine of not less than twenty-five dollars nor more 
than one hundred dollars, or be imprisoned in the county jail not to exceed 
ninety days, for each and every offense. [L. 97, p. 36, § 5.] 


@ 3301. Reports to be Preserved for Two Years. 

No report or return made to the said bureau in accordance with the pro- 
visions of this article, and no schedule, record or documents gathered or 
returned by the commissioner or inspectors, shall be destroyed within two 
years of the receipt or collection thereof, such reports, schedules and docu- 
ments being declared public documents. At the expiration of the period of 
two years above referred to in this section, all records, schedules and papers 
accumulating in the said bureau that may be considered of no value by the 
commissioner may be destroyed: Provided, The authority of the governor 
be first obtained for such destruction. [L. ’97, p. 37, § 6.] 


@ 3302. Commissioner May Employ Assistance In Certain Cases. 

In addition to the bureau of labor the commissioner of labor, by and 
with the consent of the governor, shall have the power to employ such other 
assistants and incur such other expense as may be necessary to discharge the 
duties of said bureau; such assistants shal] be paid for the service rendered 
such compensation as the commissioner of labor may deem proper, but no 
such assistant shall be paid more than three dollars per day and his necessary 
traveling expenses. [L. ’97, p. 37, § 7.] 


¢ 3303. Printing Reports—Distrubution of. 

The biennial reports of the bureau of labor, provided for by section 3297, 
shall be printed in the same manner and under the same regulations as the 
reports of the executive officers of the state: Provided, That not less than 
five hundred copies of the report shall be distributed, as the judgment of the 
“commissioner may deem best. The blanks and other stationery required by 
the bureau of labor in accordance with the provisions of this article shall be 
furnished by the secretary of state, and paid for from the printing fund of 
the state. [L. ’97, p. 37, § 8.] 


¢ 3304. Salary and Expenses of Officers of Bureau. 


The salary of the commissioner of labor, provided for by this article, shall 
þe twelve hundred dollars per annum. The salary of the factory, mill and 
railway inspector shall be twelve hundred dollars per annum, and they shall 
be allowed their actual and necessary traveling expenses. [Ju. ’97, p. 39, § 9.] 


ARTICLE 2.—REGuULATIONS AFFECTING EMPLOYEES. 


¢ 3305. Payment for Labor to be Made in Lawful Money. 


It shall not be lawful for any corporation, person, or firm engaged in 
manufacturing of any kind in this state, mining, railroading, constructing 
railroads, or any business or enterprise of whatsoever kind in this state, to 
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issue, pay out, or circulate for payment of wages of any labor, any order, 
check, memorandum, token, or evidence of indebtedness, pavable in whole 
or in part, otherwise than in lawful money of the United States, unless the 
same is negotiable and redeemable at its face value, without discount, in cash 
or [on] demand, at the store or other place of business of such firm, person, 
or corporation, when the same issued, and the person who or the company 
which may issue any such order, check, memorandum, token, or other evidence 
of indebtedness shall, upon presentation and demand, redeem the same in 
lawful money of the United States. [L. ’88, p. 234, § 1; 1 H. C., § 2531.] 


¢ 3306. Payment for Labor Otherwise Than by Money—Penalty for. 


Any officer or agent of any corporation, or any person, firm, or company 
engaged in the business of manufacturing of any kind in this state, mining, 
railroading, constructing railroads, or any other business or enterprise of 
whatsoever kind in this state, who by themselves or agent shall issue or circu- 
late, in payment for wages of labor, any order, check, memorandum, token, 
or evidence of indebtedness, payable in whole or in part otherwise than in 
Jawful money of the United States, without being payable as required by the 
last preceding section of this article, or who shall fail to redeem this [the] 
same when presented for payment or demand on said company or its agent, 
at his or their office or place of business, in lawful money of the United States, 
where the said order, check, memorandum, token, or evidence of indebtedness 
was issued, or who shall compel or attempt to coerce any employee of any such 
corporation, person, firm, or company to purchase goods, wares, merchandise, 
or supplies from any particular person, firm, or corporation, shall be guilty of 
a misdemeanor, and on conviction thereof shal] be fined in any sum not exceed- 
ing three hundred dollars, or upon failure to pay such fine, to be imprisoned 
in the jail of the county where the misdemeanor is committed, until the said 
fine is exhausted by imprisonment, as provided by the laws of this state, for 
each and every offense. [L. ’88, p. 234, § 2; 1 H. C., $ 2532. ] 


23307. <Attorney’s Fee and Damages Allowed in Actions on Checks, etc. 


Whenever any person or persons, company or corporation, 1s compelled to 
sue for the recovery of the face value of check, memorandum, token, or evi- 
dence of indebtedness, issued or circulated for the payment of wages for labor, 
by reason of the failure of any person, firm, company, or person [corporation ] 
issuing the same, failing or refusing to pay the same on demand, as provided 
by section 3305 of this article, then in such case, if judgment should be 
granted the plaintiff, the court shall tax an attorney’s fee of not less than 
ten nor more than twenty-five dollars to said judgment, and the further sum 
of twenty-five dollars as damages to the plaintiff, suffered by the plaintiff 
by reason of being compelled to sue the said claim: Provided, That no 
plaintiff shall recover more than the face value of his said claim where the 
payment is refused by reason of a dispute as to the ownership of the said 
claim, or where it appears satisfactorily to the court or jury that the defendant 
had a sufficient excuse for the refusal of the payment of the said claim, the 
burden to prove the said sufficient excuse being on the defendant; and should 
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the court or jury find such sufficient excuse, the same is to be specified in 
the judgment or verdict of said court or jury. [L. ’88, p. 235, $ 3; 1 H. C., 
§ 2533. ] 


4 3308. Corporations to Provide Weather Guards. 

All corporations, companies or individuals owning, managing or operat- 
ing any street railway or line in the state of Washington, shall provide, during 
the rain or winter scason, all cars run or used on its or their respective roads 
with good, substantial and sufficient vestibules, or weather guards, for the 
protection of the employees of such corporation, company or individual. [ L. 
°95, p. 360, § 1.] 


@ 3309. Manner of Construction. 

The vestibules or weather guards, provided for i in the last section, shall 
be so constructed as to protect the employees of such company, corporation 
or individual from the wind, rain or snow. [L. 795, p. 360, § 2.] 


3310. Penalty. 

Any such street railway company, corporation or individual, as mentioned 
in the preceding sections, failing to comply with the provisions of this act, 
shall forfeit and pay to the state of Washington a penalty of not less than 
fifty dollars nor more than two hundred and fifty dollars for each and every 
violation of this act, and cach period of ten days that any such company, 
corporation or individual shall fail to comply with the provisions of this act, 
or for each car used by such corporation, company or individual not in con- 
formity with this act, shall be taken and deemed to be a separate violation of 
this act, and all moneys collected under and by virtue of the provisions of 
this act shall be paid into the common school fund of the state of Washington. 
[L. 795, p. 360, § 3.] 


“This act’? embraces $§$ 3308-3311. 


@ 3311. Attorneys to Prosecute. 

It shall be the duty of the prosecuting or county attorneys of the various 
counties of this state to see that the provisions of this act are complied with. 
[L. 795, p. 361, § 4.] 


See note to last section. 


@ 3312. Ten Hours a Day’s Work for Street Car Employees. 

No person, agent, officer, mpnager or superintendent or receiver of any 
corporation or owner of street cars shall require his or its gripmen, motormen, 
drivers or conductors to work more than ten hours in any twenty-four hours. 
[L. 795, p. 33, $ 1.] 


23313. Penalty. 

Any person, agent, officer, manager, superintendent or receiver of any 
corporation, or owner of street car or cars, violating any of the provisions of 
the last section shall upon conviction thereof shall be deemed guilty of a mis- 
demeanor, and be fined in any sum not less than twenty-five dollars nor more 
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than one hundred dollars for each day in which such gripman, motorman, 
driver or conductor in the employ of such person, agent, officer, manager, 
superintendent or receiver of such corporation or owner is required to work 
more than ten hours during each twenty-four hours, as provided in the last 
section, and it is hereby made the duty of the prosecuting attorney of each 
county of this state to institute the necessary proceedings to enforce the pro- 
visions of this and the last section. [L. 795, p. 34, § 2.] 


¢ 3314. Competent Men Shall be Employed. 


Hereafter street railways or street car companies or street car corpora- 
tions shall employ none but experienced and competent men to operate or 
assist as conductor, motorman or gripman, in operating cars or dummies upon 
any street railway or street car line in this state. [L.’97, p. 17, §1.] 


¢ 3315. Penalty. 


Any violation of the last preceding section by the president, secretary, 
manager, superintendent, assistant superintendent, stockholder, or other offi- 
cer or employee of any company or corporation owning or operating any street 
railway or street car lines, or any receiver of strect railways or street car com- 
panies, or street railway or street car corporations appointed by any court 
within this state to operate such car line shall, upon conviction thereof be 
deemed guilty of a misdemeanor, and subject the offender for such offense to 
a fine in any amount of not less than fifty dollars, nor more than two hundred 
dollars, or imprisonment in the county jail for a term of thirty days, or both 
such fine and imprisonment, at the discretion of the court. [L. 797, p. 18, 


§ 2.] 


¢ 3316. Cars to Have Fenders. 


Every street car run or used on any street car line in the state of Wash- 
ington shall be provided with good and substantial aprons, pilots or fenders, 
and which shall be so constructed as to pevent any person from being thrown 
down and run over or caught beneath or under such car. [L. 97, p. 281, § 1.] 


¢ 3317. Penalty. 


The owners or managers operating any street car line failing to comply 
with the provisions of the last section shall forfeit and pay to the state of 
Washington a penalty of not less than twenty-five dollars for each and every 
violation of this and the last section, and each car run shall be considered a 
separate violation of the last preceding section, and every period of five days 
shall be deemed a separate violation of this and the last section; and all 
moneys collected under and by virtue of this and the last section shall be 
paid into the common school fund. [L. 797, p. 282, § 2.] 


¢ 3318. Duties of Prosecuting Attorney. 


It shall be the duty of the prosecuting attorneys of the various counties 
of this state to see that the provisions of the last two sections are complied 
with. [L. 797, p. 282, § 3.] 
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g 3319. Knot Saws Protected, How. 


It shall be unlawful for any person or persons or corporation owning or 
operating any shingle mill or shingle mills in the state of Washington to 
operate or permit the operation of such shingle mill or shingle mills unless 
each and every knot saw used in such shingle mill or shingle mills is protected 
by a metallic saw guard, so constructed as to insure a reasonable amount of 
safety to any person or persons engaged in the occupation of knot sawyer or 
knot sawyers. [L. 795, p. 192, § 1.] 


2 3320. Penalty for Failure to Protect. 


Any person or persons or any corporation owning or operating any 
shingle mill or shingle mills in the state of Washington, that shall operate 
such shingle mill or shingle mills, or permit such shingle mill or shingle mills 
to be operated without having a metallic saw guard provided for each and 
every knot saw used in such shingle mill or shingle mills shall, for cach day 
that such shingle mill or shingle mills is operated without having a metallic 
saw guard provided for each and every knot saw used in such shingle mill or 
ehingle mills, be liable in the penal sum of one hundred dollars, to be recov- 
ered in civil action by any party bringing suit therefor against such party or 
parties violating the provisions of this and the last section. [L. 795, p. 193, 


§ 2.] 


4 3321. Damages Recovered, When. 

In all actions against any person or persons or corporation engaged in 
operating any shingle mill or shingle mills in the state of Washington, for 
injuries received from any knot saw used in such shingle mill or shingle mills, 
it shall be prima facie evidence of negligence on the part of the defendant 
to show that such knot saw causing the injury was not at the time of receiving 
the injury complained of properly protected by a metallic saw guard: Pro- 
vided, That if any knot sawyer shall remove any such guard after the same 
has been placed in position, and while the same is removed receive injury, he 
shall not be entitled to receive damages for any such injuries. [L. °95, p. 
193, § 3.] 


2 3322. Women May Follow Any Employment—Exception. 

Hereafter in this state every avenue of employment shall be open to 
women; and any business, vocation, profession, and calling followed and pur- 
sued by men may be followed and pursued by women, and no person shall be 
disqualified from engaging in or pursuing any business, vocation, profession, 
calling, or employment on account of sex: Provided, That this section shall 
not be construed so as to permit women to hold public office. [L. 790, p. 519, 
$ 1; 1H. C., § 2961.] 
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CHAPTER VI. 
OF FISHERIES 
ARTICLE 1 —FisH COMMISSIONER. 


2 3323. Fish Commissioner—Appointment and Term of. 

There shall be appointed by the governor, by and with the advice and 
consent of the senate, one competent person, who shall be denominated the 
fish commissioner, whose term of office shall continue four years from and 
after the first Monday in March after his appointment, and until his successor 
be appointed and qualified. [L. 790, p. 233, $1; 1H. C., § 2568. ] 


? 3324. Bond of Fish Commissioner. 


Before entering upon his duties said fish commissioner shall file with the- 
secretary of state a bond, with five or more sufficient sureties, and in the sum 
of five thousand dollars, conditional that he will discharge his duties under 
this article faithfully. [L. 790, p. 233, § 2; 1 H. C., § 2569.] 


? 3325. Deputy Fish Commissioners—Term of Offices. 

Said commissioner may appoint three deputies, to be known as deputy 
fish commissioners; they shall hold their office respectively during the pleas- 
ure of the fish commissioner, who may summarily remove any one of their 
number whenever, in his judgment, he shall deem such a change for any cause 
advisable. [L. ’90, p. 233, § 3; 1 H. C., § 2570. ] 

For prior legislation on this subject see: L. ’56, p. 11; L. '63, p. 570; L. ’77, pp. 230-235, 
292-293; L. 79, pp. 101-104, 111-113; L. ‘81, p. 41. 


¢ 3326. Duty of Fish Commissioner. 


It shall be the duty of the fish commissioner to give his entire time and 
attention to the fishing interests of the state of Washington, and by and with 
the nelp of his deputies see'that all laws for the propagation, protection, and 
preservation of food fishes and oysters in the public waters of the state of 
Washington, whether entirely or partially within the state boundaries, are 
enforced, and if necessary, to select and purchase suitable land, build, operate, 
and manage thereon fish hatcheries for the purpose of supplying said waters 
with young fish; to employ necessary and competent men to successfully 
carry on said hatcheries. It shall also be the duty of the fish commissioner 
to examine into all complaints made to him by councilmen of cities, or county 
commissioners, regarding dog fish or decayed fish, which are injurious to the 
fishing industries or dangerous to the health of the inhabitants, and if neces- 
sary abate said nuisance. [L. 790, p. 233, § 4; 1 H. C., § 2571. ] 


¢ 3327. Inspection of Canneries. 

The fish commissioner of the state of Washington and his deputies are 
hereby authorized to inspect all canneries, boats, nets, wheels, traps and other 
appliances and all property used in the catching and packing of fish, or in the 
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fish industry, for the purpose of enforcing the fish laws of the state of Wash- 
ington, and to that end said commissioner and his deputies are authorized 
_ to enter on said property and make inspection thereof. [L. 793, p. 144, § 1.] 


¢ 3328. Authority to Make Arrests. 


The fish commissioner and his deputies shall have authority to arrest 
without writ, rule, order or process any person in the act of committing a 
crime in violation of the fish laws of this state, and they are hereby made 
peace officers of this state for that purpose. [L. ’93, p. 180, § 1.] 


23329. Resisting Officer. 


If any person knowingly and wilfully resists or opposes such officer in 
the discharge of his said duties he shall be punished by imprisonment, in the 
county jail, not exceeding one year, or by fine, not exceeding one thousand 
dollars nor less than fifty dollars, or by both fine and imprisonment, at the 
discretion of the court. [L. 793, p. 180, § 2.] 


? 3330. Report of Fish Commissioner. 


Said fish commissioner shall annually, on December first, report to the 
governor of this state a full account of his actions under this article; also of 
the operations and results of the laws pertaining to the fish and oyster 
industries, the methods of taking fish, the number of young fish hatched, and 
where distributed, amount of expenses incurred, and make suggestions as to 
the needs of further legislation, if any, and full statistics of the fishing and 
oyster business. [L. 790, p. 234, § 5; 1 H. C., § 2572.] 


3 3331. Compensation of Fish Commissioner and Deputies. 


The fish commissioner shall receive an annual salary of two thousand 
dollars, to be paid in quarterly installments by the state treasurer, and he 
shall be allowed his actual expenses of travel in the performance of his duty, 
not to exceed one thousand dollars in any one year. The deputies shall re- 
ceive five dollars each per day for time actually employed, not exceeding 
fifty days each per annum, and shall be allowed for their actual expenses of 
travel in the performance of their duty, not to exceed three hundred dollars 
each per annum; and no payment of salary or traveling expenses shall be 
made by the state treasurer to any deputy fish commissioner except upon the 
certificate of the fish commissioner that he has performed his duty in all 
respects to the satisfaction of such fish commissioner. [L. 90, p. 234, $ 6; 1 


H. C., § 2573.] 


4 3332. Deputies, Bonds of, and Instructions to. 

Fach deputy fish commissioner shall give bonds for the sum of one 
thousand dollars, conditioned for the faithful performance of their duties, 
respectively, such bonds to be subject to the approval of the fish commis- 
sioner. The fish commissioner shall issue to his deputies such general and 
special orders and instructions in the execution of their duties under the law 
as he shall deem necessary; and he may, in his discretion, assign any or all 
of them to duty in districts to be prescribed by him, but such assignment shall 
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not relieve any deputy from the performance of duty in any other part of 
the state when his services may be needed. [L. ’90, p. 234, § 7; 1 H. C., 
§ 2574. | 


¢ 3333. Attorney-General to Advise and Assist Commissioner. 

The fish commissioner shall have authority to apply to the attorney 
general for his official opinion upon any question touching the construction 
and interpretation of the statutes, and the duties of the fish commission 
under the statutes for the protection of fish and oysters, wherein he shall 
need legal advice; and the attorney general may, in his discretion, furnish 
from his office such official legal assistance as he may deem useful in the 
conduct of any suit brought by the fish commissioner, in pursuance of the 
provisions of the laws for [the] protection of fish and oysters. [L. ’90, p. 
235, § 8; 1 H. C., § 2575.] 


4 3334. Deputy, Appointment of. 

The fish commissioner is hereby authorized to appoint a special deputy 
in each county of this state, who shall be a resident of the county for which 
he shall be appointed, such special deputy to see that the fish laws of the state 
are observed within the county for which he shall be appointed. [L. 793, p. 
180, $ 1.] 


2 3335. Compensation. 

Such special deputy shall receive as his compensation one-half of all 
fines recovered upon prosecution procured by him for violation of the fish 
laws of this state, and shall receive no other compensation. [I.. 793, p. 
181, § 2.] 


3 3336. Expenses, How Paid. 

All expenses incurred under the provisions of this article shall be audited 
by the state auditor, upon bills being presented, properly certified by the 
- fish commissioner, and the said auditor shall, from time to time, draw war- 
rants upon the state treasurer for the amount. [L. ’90, p. 235, § 10; 1 H.C., 
S 2576.] | 


ARTICLE 2.—Or THE State FisuH HATCHERY. 


¢ 3337. Board of Fish Commissioners. 

The governor, state treasurer and fish commissioner are hereby created 
a board of fish commissioners ex officio. [Cf. L. 791, p. 266, § 1; 1 H. C., § 
2577; L. 795, p. 6, § 1.] 


¢ 3338. Fish Hatcheries. 

It shall be the duty of the fish commission created by the provisions of 
the last preceding section to procure a suitable site or suitable sites for one 
or more state fish hatcheries, to provide for the creation of such state fish 
hatchery or hatcheries, and to supervise the management and control of the 
same. [Cf. L. 91, p. 266, § 2; 1 H. C., § 2578; L. 795, p. 6, § 2.] 
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3339. Hatcheries, Where Located. 


The site for the first state fish hatchery shall be upon the banks of the 
Columbia river or one of its tributaries, and shall be selected and obtained 
as soon as possible. Subsequent hatcheries shall be established, one each on 
one of the tributaries of Puget Sound, one on one of the tributaries of Gray’s 
Harbor, and one on one of the tributaries of Willapa Bay, when, in the 
judgment of the fish commission, it be deemed advisable. [L. 95, p. 6, § 3.] 


% 3340. Hatcheries on Chehalis River. 


The fish commission (created by section 3337) is hereby authorized and 
empowered, and it is hereby made the duty of said commission to establish 
and maintain a state fish hatchery on the Chehalis river or one of its tribu- 
taries in Chehalis county. [L. ’97, p. 295, § 1.] 


4 3341. Commissioners to Have Charge of Hatcheries. 

The state fish commissioner shall have charge and control of the state 
fish hatchery or hatcheries, and the management of the same, under the 
supervision of the fish commission, and shall have power to employ such 
assistance and purchase such supplies as may be necessary to maintain and 
operate such state fish hatchery or hatcheries. [L. ’91, p. 266, § 3; 1 H. C., 
$ 2579; L. 795, p. 7, § 4.] 


¢ 3342. Traveling Expenses of Commissioners. 

Said board of commissioners shall receive no compensation for their 
services as such board, but shall be allowed necessary actual traveling ex- 
penses. All accounts for expenditures incurred or made pursuant to the 
provisions of this article shall be audited and approved by said commission 
before presentation to the state auditor: Provided, That no traveling ex- 
penses be allowed unless vouchers show that railroad and other expenses 
were actually paid. [L. ’91, p. 266, § 4; 1 H. C., § 2580; L. 795, p. 7, § 5.] 


ARTICLE 3 —PACKING AND LABELING. 


¢ 3343. Puget Sound Defined. 


For the purpose of more clearly defining the provisions of this article, 
all that portion of the tide waters emptying into the straits of Fuca, and the 
hays and estuaries thereof, shall be known and designated as Puget Sound. 
[Cd. 781, § 1174; 1 H. C., § 2581. ] 


Compare L. ’68, pp. 31-33; L. '69, p. 352; L. ’77, p. 292. 


3 3344. Salmon Packages to be Marked—Penalty. 


All salmon caught, and cured by salting, for sale within the said waters 
of Puget Sound or any tributary thereof, shall be put up in packages marked 
with the name of “Puget Sound salmon,” in plain letters, at least two inches 
long; also the place at which they are so cured and packed, and the name or 
names of the parties so curing them and offering them for sale. A violation 
of this section shall subject the offender to a fine of not less than ten nor more 
than one hundred dollars for each and every offense, to be recoverable in 
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any court having jurisdiction of misdemeanors. [Cd. ’81, § 1175; 1 H. C., 
§ 2582. ] 
@ 3345. Cans Containing Salmon, How to be Labeled. 

All salmon caught within the waters hereinbefore named, and prepared 
for sale and export, by being hermetically sealed in cans made of tin or other 
mctal, shall be labeled with labels bearing the words “Puget Sound salmon,” 
together w:th the name of the person engaged in the business of such prepa- 
ration for export and sale by hermetically sealing in cans as aforesaid, to- 
gether with the name of their place of business. The cans shall likewise be 
packed in cases, in the manner prescribed in the last preceding section for 
packing salmon in barrels. <A failure to comply with the provisions of this 
section shall be deemed a misdemeanor, and subject the offender to'a fine 
of not less than ten dollars nor more than one hundred dollars for each and 
every offense, recoverable in any court of competent jurisdiction. [Cd. 781, 
§ 1176; 1 H. C., § 2583.] 


4 3346. Marking of Fish Packages. 

All barrels, packages, or cans containing fish caught within the state, 
and packed, barreled, or canned therein, shall be marked by label or other- 
wise, in plain letters, with the name of the place where said salmon were 
caught, and also the name of the state, in full, and the name of the party or 
parties putting up the same; and for each package, barrel, part of a barrel, or 
can not so marked, the person or persons whose duty it is to mark the same 
shall be subject to a penalty of not less than ten dollars, to be recovered by ac- 
tion brought by any person first informing in a court having jurisdiction; and 
one-half of the sum recovered shall go into the common school fund of the 
county where the offense was committed, and the other half to the informer. 
[L. 779, p. 145, $1; Cd. 781, § 1188; 1 H. C., § 2584. ] 


ARTICLE 4.—REGULATING THE CATCHING OF SALMON. 


2 3347. License for Catching. 

Ifereafter it shall be unlawful to construct, own, operate and maintain 
within any of the rivers of this state flowing into Puget Sound, or Gray’s 
Harbor, and within said bodies of water a distance of three miles from the 
mouth of any such river, and also within that arm of Puget Sound and body 
of water known as Deception Pass, or within one-half mile of the west en- 
trance thereof, and in any of the other salt waters of this state of greater 
depth than sixty-five feet at low tide, any pound net, trap, weir, fish wheel, 
or other fixed appliance for the purpose of catching salmon. And for the 
purpose of enforcing the provisions of this section, the fish commissioner 
shall indicate the mouths of said rivers by driving piles therein, between 
which piles an arbitrary line shall be drawn. It shall also be unlawful here- 
after to use any purse net, drag seine or other scine within three miles from 
the mouth of any of said rivers, or within said rivers. [L. ’97, p. 214, § 1.] 

This article supersedes chapter IX. of A complaint under the provisions of this 


Laws '93, p. 15. See repealing section 3356 article which charges the defendant with 
infra. constructing and placing a fish trap within 


848 


‘CHap. VI.] 


the waters of Columbia river, but does not 
allege that the tish trap was designed for 
catching salmon, or was suited for that 
purpose, does not state facts sufficient to 
ee a crime: State v. Tabell, 10 W., 

A license to fish granted by the fish com- 
missioner under Laws '93, p. 15, cannot be 
confined to any designated locality, but au- 
thorizes the licensee to fish anywhere in 
the waters of the Columbia river and Puget 
sound, over which the state has jurisdic- 
tion; and an applicant for a fishing license 


OF FISHERIES. 


[32 3348, 3349 


under Laws '93, p. 15, its entitled to a license 
for one year, dating from the time of his 
application: State v. Crawford, 14 W., 373. 
That portion of the gulf of Georgia lying 
within the state of Washington is included 
within the waters of Puget sound, within 
the meaning and application of the act of 
Feb. 10, '93, regulating certain fixed appli- 
ances for catching salmon on the waters cf 
the Columbia river and its tributaries, and 
Puget sound, and providing for the licens- 
ing thereof: State v. Crawford, 13 W., 633. 
See supra § 3343. “Puget sound” defined. 


23348. Penalty—Abatement of as Public Nuisance. 


Any person violating any of the provisions of the last preceding scction 
shall, upon conviction thereof, be punished by a fine of not less than one 
hundred dollars, nor more than five hundred dollars. Any such fishing 
appliance or part thereof found in any of the waters of this state wherein the 
same are prohibited by the terms of said section, the same being placed 
therein for the purposes of illegal fishing, is hereby declared to be a public 
nuisance, and shall be subject to abatement as a public nuisance, and it shail 


be the duty of the fish commissioner to enforce the provisions of this 
section. [L. ’97, p. 215, § 2.] 


2 3349. Where Pound Nets, Traps, etc., May be Used—License, etċ. 


The use of pound nets, traps, weirs, fish wheels and other fixed appliances, 
and purse nets, drag seines and other seines for catching salmon is hereby 
authorized in all the waters of this state wherein the same is not prohibited 
by section 3347, subject to the regulation and license herein provided for 
or otherwise required by law, and the use of set nets and gill or drift nets, 
subject to said license and regulation for said purpose, is authorized in all 
the waters of this state, except as otherwise provided by law: Provided, - 
however, That none of said appliances shall be constructed, operated or 
maintained upon any of the waters of this state or the Columbia river or its 
tributaries by any person whomsoever, without such person shall have first 
obtained a license so to do from the fish commissioner of this state of the 
proper district, who is hereby authorized to issue said licenses under the 
regulations provided by law. A separate license shall be required for each | 
trap, pound net, weir, set net, fish wheel or any other fixed appliance, and for 
every purse net, drag seine or other seine, gill net or drift net, which license 
shall be numbered and dated, and shall specify the number of the pound net, 
trap, set net, weir, fish wheel, other fixed appliance, seine, gill net or drift net, 
which shall be designated by the said commissioner, and it shall also contain: 
the name of the person to whom such license shall be granted. No license 
shall be issued to any person who is not a citizen of the United States, unless 
such person has declared his intention to become such, one year prior thereto, 
and is and has been for one year immediately prior to the time of the applica- 
tion for license an actual resident of the state of Washington, or to any 
corporation, unless such corporation shall be authorized to do business in this 
state: Provided, That nothing in this article shall be construed to prevent 
the issuance of licenses to women, minors or Indians, who are residents of this 
state, and who have resided in this state for one year next preceding the 
application for license, nor the renewal of any licenses by persons now holding 
the same. No more than three licenses shall be issued to any one person or 
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corporation. Licenses may be assigned or transferred to any person or cor- 
poration entitled, to hold licenses under the provisions of this article when 
any of the aforesaid mentioned appliances for fishing are sold or transferred; 
but notice must be given to the fish commissioner of said transfer or assign- 
ment by the transferee within twenty days from the date of said transfer or 
assignment. No person or corporation shall own, operate or construct, or 
cause to be constructed or operated any pound net, trap, weir, fish wheel or 
other fixed appliance for the catching of salmon on the waters of the Columbia | 
river, or its tributaries, or in any of the waters of the state of Washington, 
the meshes of which are less than three inches stretch measure. Any person 
violating any of the provisions of this section shall be guilty of a misdemeanor, © 
and upon conviction thereof shall be fined not less than fifty dollars nor 
more than one hundred dollars for each and every offense. [L. 797, p. 
215, § 3.] 


? 3350. License Number to be Displayed—Seines Branded—Boats Numbered. | 

Any person operating or using any pound net, trap, weir, fish wheel or 
other fixed appliance for taking salmon, shall cause to be placed in a conspicu- . 
ous place on said pound net, trap, weir, fish wheel or other fixed appliance, 
the number designated by the fish commissioner at the time of issuing the | 
license for the operation thereof; said number to consist of black ngures, 
not less than six inches in length, painted on white ground; any person - 
owning or operating or using any seine, purse net, gill net or set net for the 
purpose of taking salmon, shall cause to be branded the corks of each end of 
the seine, purse net, gill net or set net, and upon the cork nearest the center 
thereof, the number designated by the fish commissioner at the time of issuing 
the license for the operation of said seine or net, said number to consist of © 
figures not less than one-half inch in length, and shall also cause to be placed - 
upon each side of the bow of the boat used to operate such seine or net such 
license number, preceded by a capital “W” the same to consist of black figures 
not less than six inches in length, painted on white ground. [L. ’97%, p. - 
217, § 4.] 


23351. Construction of Nets, ete. i 

No lead of any pound net, trap, set net, fish wheel or other fixed appliance 
used or operated in the waters of the Columbia river or its tributaries in 
this state for catching salmon shall exceed eight hundred feet in length, and - 
in the waters of Puget Sound two thousand five hundred feet in length. | 
There shall be an end passage way of at least thirty feet, and a lateral passage 
way of at least nine hundred feet, between all pound nets, traps, set nets, 
weirs, fish wheels or other fixed appliances hereafter constructed and placed 
within the waters of Columbia river and its tributaries within this state, and 
there shall be an end passageway of at least six hundred feet and a lateral 
passageway of at least twenty-four hundred fect between all pound nets, ~ 
traps, weirs or other fixed appliances hereafter constructed and placed within 
the waters of Puget Sound in this state. Any person violating any of the 
provisions of this section shall be guilty of a misdemeanor, and upon conviction | 
thereof shall be fined in any sum not less than fifty dollars nor more than 
one hundred dollars for each and every offense. [L. 797, p. 217, § 5.] 
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3 3352. Boats, Seines, etc., May be Confiscated. 

Any and all appliances used in violation of any of the provisions of this 
article, viz., boats, traps, nets, weirs, fish wheels, or other appliances, shall 
be subject to execution for the payment of the fines herein provided. Such 
appliances may be seized by the fish commissioner and shall be forfeited to 
the state, and the proceeds turned into the fish hatchery fund, and the superior 
court of the state shall have exclusive jurisdiction in all such cases. [L. 
"97, p. 218, $ 6.] 


? 3353. License Fees. 


Upon application therefor by any person, an annual license shall be issued 
by the fish commissioner for fixed and other appliances for catching salmon 
as herein provided, which shall entitle the holders to fish only in the waters 
of this state and in the waters over which this state has concurrent jurisdiction, 
wherein such appliances are not prohibited by law. The following fees for 
such licenses shall be collected by the fish commissioner and paid over to the 
state treasurer the first of each month, and by him turned into the fish hatchery 
fund, to wit:— 

For each drag seine not exceeding two hundred and fifty feet in length $2 50 
For each drag seine more than two hundred and a feet and less than 


five hundred feet in length . . . . . . . 10 00 
For each drag seine upwards of five hundred ae in vlength . . . 15 00 
For each purse seine . . . 2. . 6 ew te ee ee ee RH 00 
For each gill net or drift net . . 2. 2. 2. 2. «© «© we ew ee 2 5D 
For each set net . . . g @ 25 le G00 


For each pound net, trap or weir on the Columbians river . . . . 15 00 
For each pound net, trap or weir on Willapa harbor . . . . . 10 00 
For each pound net, trap or weir (except on the Columbia river or on 
Willapa harbor) . . . . . 2. ee. ew ee eee RD 00 
For each scow fish wheel . . . . . . 15 00 
Stationary fish wheels shall pay $25. 00 for first elie vieds and $15.00 
for second class wheels; the classification to be determined by the fish com- 
missioner. 
There shall also be paid by each cannery in this state the following li- 
cense:— 
For each cannery packing from ten thousand to twenty thousand 
cases . wt . . $ 50 00 
Each cannery m ine for tw ay asma i mii omi cases 60 00 
Each cannery packing from thirty thousand to forty thousand cases . 75 00 
Each cannery packing over forty thousand cases . . . . . ~ 100 00 
(Rates on all canneries to be based upon pack of each preceding year.) 
Provided, however, That any person or corporation, after having obtained 
a license as provided for in this article, shall indicate locations for traps or 
pound nets made under such license, by driving at least three substantial 
piles thereon, which must extend not less than ten feet above the surface of 
the water at high tide, one of said piles to be driven at each end of the location 
claimed, and upon said terminal piles there must be posted the license number, 
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and if the locator fails to construct his appliance during the fishing season 
covered by his license, such location shall be deemed abandoned. [L. ’97, 
p. 218, § 7.] 


3 3354. Failure to Obtain License a Misdemeanor. 

Any person or corporation owning, operating or maintaining or using 
any pound nets, traps, set nets, weirs, fish wheels, or other fixed appliances, 
or any seines, gill nets or drift nets for the purpose of catching salmon within 
or upon any of the waters of this state without first having obtained a license 
so to do, as provided for in this article, shall be deemed guilty of a misde- 
meanor, and upon conviction thereof shall be fined in any sum not less than 
fifty dollars nor more than one hundred dollars, and any assignee of a license 
shall be deemed without a license to operate, own, maintain or use such 
appliances unless notice of such assignment, as required by this article, has 
been given to the fish commissioner. [L. 97, p. 219, § 8.] 


23355. Fish Hatchery Fund. 

All moneys collected for licenses and fines under the provisions of this 
article shall be turned into the state treasury and placed in the fish hatchery 
fund. [L. 797, p. 219, § 9.] 


¢ 3356. Repeal—Saving Clause. 

The act of the legislature of the state of Washington approved February 
tenth, eighteen hundred and ninety-three, entitled “An act regulating fish 
traps, pound nets, weirs, set nets, fish wheels or other fixed appliances for 
catching salmon on the waters of the Columbia river and its tributaries and 
Puget Sound, for providing for the licensing thereof, and the disposition of 
the funds arising therefrom, and declaring an emergency,” and each and 
every part thereof, is hereby repealed, except that all licenses now existing 
under said act shall be continued in full force and effect the same as if said 
act remained unchanged and in full force and effect, until the expiration of 
said licenses, and which said licenses shall be renewed upon application and 
upon the payment of license fees as provided by this article. [L. 97, p. 
219, § 10.] 


@ 3357. Definition of Salmon. 

Whenever the term salmon is used in this article it shall be construed 
to include and apply to chinook, steelhead, blueback, silverside, and all other 
species of salmon. [L. 97, p. 220, § 11.] 


¢ 3358. U. S. Officers May Take for Propagation. 

Nothing in this article shall be construed so as to prevent the taking of 
salmon by the fish commissioner or proper officers of the United States for 
propagating purposes. [L. ’97, p. 220, § 12.] 


23359. Reports to State Fish Commissioner. 

It shall be the duty of all persons who purchase salmon from fishermen, 
or takers or catchers of salmon, for the purpose of selling them or the product 
of the same for profit, to report to the fish commissioner, on or before the 
fifteenth day of November of each year hereafter, the number of every 
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species of fish, stated separately, so purchased by them, or if purchased by 
weight, the number of pourds of each species, and the average price per 
pound; such statement or report shall be made under oath. [L. ’97, p. 220, 


$ 13.] 


2 3860. Fish Commissioner May Administer Oaths. 

The fish commissioner is hereby authorized to administer oaths, and may 
require any statement made to him in application for license, or in any report 
submitted to him, or in any matter connected with the discharge of his 
official business, to be made to him under oath. [L. 97, p. 220, § 14.] 


@ 3361. Terms Defined. 

The term “person or persons,” when used in this article, shall be taken 
to include partnerships, associations and corporations. The term “seine,” in 
this article, is intended to cover all forms of nets known as seines, purse 


seines or purse nets, trawls, beam trawls, stow nets, draw nets, bag nets, 
drag nets, drift nets and dredge nets. [L. 97, p. 220, § 15.] 


ARTICLE 5—Oyster BEDS, PROPAGATION AND GATHERING. 


@ 3362. Acquisition of Oyster-Beds by Discovery. 

Any person or persons, being a citizen or citizens of the United States, 
who shall discover any bed or beds of oysters in any bay or arm of the sea 
bordering upon this state, that has not been before discovered, shall, by 
right of said discovery, be entitled to the exclusive right or privilege of gath- 
ering or dredging oysters on said bed or beds for the term of five years. 
The persons or persons making such discovery, who desires to avail himself 
of the rights and privileges hereby granted, shall be required to designate the 
place and area of the bed or beds so discovered, with the stakes or other arti- 
ficial marks, and shall make affidavit before the county auditor of the county 
in which such discovery has been made that he located the premises so dis- 
covered, accompanied by a description and diagram of the same, which shall be 
filed in the office of the said county auditor: Provided, That the restriction 
and protection of the discoveries shall be ten acres. [Cd. 781, § 1198; 1 
H. C., § 2594. ] 

Recognized by Laws of '95, p. 49, $ 1, as See supra § 2219 et seq.. and note, reser- 
still in force. (§ 3375 infra.) vation of natural oyster beds. 
¢ 3363. Unlawful to Gather Oysters From Bed Located by Another—Penalty. 

It shall not be lawful for any person to gather oysters by any means 
on any beds located in accordance with the preceding section, except at the 
option and by the permission of the party or parties holding the same, under 
a penalty of five hundred dollars fine for so offending, or imprisonment, to 
be recovered in a civil action, to be brought in the name of the state. [L. 
’T9, p. 120, § 6; Cd. 781, § 1199; 1 H. C., § 2595.] 


¢ 3364. Time Allowed Certain Persons in Which to Remove Oyster-Beds. 
Any person who has prior to the twenty-sixth day of March, Anno 
Domini eighteen hundred and ninety, planted oyster beds upon any of the 
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tide or shore lands of this state, shall be granted a period of not less than six 
months nor more than three years after said land has been sold by the state, 
to remove the same; the time to be determined by the commissioner of public 
lands. And any person shall have the exclusive possession of said tide or 
shore lands during the time that he has to remove the said oysters under 
the provisions of this act: Provided, That in case any planter of oysters shall 
fail within the time allotted to remove the said oysters, he shall be deemed 
to forfeit the same to the purchaser or owner of said lands: Provided, That 
this shall not apply to tide lands within two miles of an incorporated city. 
[L. °91, p. 208, $1; 1 H. C., § 2596.] 


ae act” embraced this and the next See Title XV., on sale of tide lands. 
section. 


@ 3365. Construction of Word ‘‘Person.”’ 

Wherever the word “person” is used in this act, it shall be deemed to 
mean person, persons, firm, or corporation. [L. 791, p. 208, $ 2; 1 H. C., § 
2597. | 

See note to last section. 
? 3366. Planters’ Rights. 

When any person has, acting in good faith, planted oysters on any tide 
or shore lands not containing any bed of natural oysters belonging to the 
state of Washington and not otherwise occupied for purposes of trade or 
commerce, such oysters shall, pending the sale, lease or reservation of such 
lands by the state, be considered as personal property, and the unauthorized 
taking of the same shall subject the offender to civil and criminal prosecution 
as in any similar case of violation of property rights: Provided, That the 
grounds holding the oysters have been kept suitably marked by stakes or 
other landmarks, but such stake or other landmarks having been removed 
by accident or design shall not excuse any person for wrongfully taking the 
oysters thereby marked if he knew the grounds to have been planted with 
oysters. [L. 95, p. 46, § 1.] 


? 3367. Deep Water Planting. 

When any person has, acting in good faith, planted oysters on any 
grounds lying deeper than the level of the water, said grounds being under 
the jurisdiction of the state of Washington, and not otherwise occupied for 
the purpose of trade or commerce, such oysters shall, pending the sale, lease 
or reservation of such lands by the state of Washington, be considered as 
personal property, and the unauthorized taking of the same shall] subject the 
offender to civil and criminal prosecution as in any similar case of violation of 
property rights: Provided, That the grounds holding the oysters have been 
kept suitably marked by stakes or other landmarks, but such stakes or other 
landmarks having been removed by accident or design shall not excuse any 
person for wrongfully taking the oysters thereby marked if he knew the 
grounds to have been planted with the oysters. [IL. 795, p. 46, § 2. ] 


3368. Right to Purchase Not Conferred. 
Nothing in this article shall be construed as giving any prior or exclusive 
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right of purchase or lease from the state of Washington of any shore and tide 
Jands or deeper lands when the same may or shall be disposed of by the 
state or offered by the state for sale or lease, nor shall it be construed as in 
any way removing, diminishing or affecting any such rights heretofore pro- 
vided for by an act, or hereafter to be provided for by any act, neither shall 
this article be in any way amendatory of an act entitled “An act to protect 
persons who have planted oysters upon tide and shore lands prior to March 
twenty-sixth, eighteen hundred and ninety,’ approved March seventh, 
eighteen hundred and ninety-one. [L. 95, p. 47, $ 3.] 


¢ 3369. Removing Oysters, Penalty Therefor. 

Any person who shall, without due authority, remove oysters belonging 
to any other person, either from plant beds or cull beds, or from any boat or 
water craft or from any float or crate, shall be subject on conviction to a fine 
of not less than one hundred dollars nor more than one thousand dollars, 
one-half of the fine to be paid to the informer, and, at the discretion of the 
court, to imprisonment for not less than six months nor more than three 
years; but if the offense be committed later than one hour after sunset or 
earlier than one hour before sunrise, the minimum penalty shall be a fine 
of two hundred and fifty dollars and imprisonment. The penalties provided 
in this section shall not prevent the recovery by the injured party in civil 
action of damages for any unlawful removing of oysters. [I.. 95, p. 47, § 4.] 


¢.8870. Evidence, How Secured. 

In any trial for violation of the provisions of this article, if the accused 
be found having in his possession oysters for which he cannot account, or for 
which he gives an account which is shown by evidence to be false, that fact 
shall be sufficient evidence to secure conviction, but the court trying the 
case may not convict on such evidence when in its judgment it would lead to 
a verdict doing injustice to the accused. [L. ’95, p. 48, § 5.] 


@ 3371. Small Oysters to be Returned to Beds. 

It shall not be lawful for any person to destroy oysters taken from the 
natural beds, by assorting or culling them on land or shore, and leaving the 
small oysters there to die; but in all cases the small oysters shall be returned 
to their natural beds or to private beds for cultivation; and if any person 
shall offend against the provisions of this section, or in any way wantonly 
destroy the small oysters, he shall, on conviction thereof, be liable to a fine 
for each offense, or imprisonment, [as prescribed] in the next succeeding 
section. [L. ’77, p. 308, $ 10; L. 779, p. 119, § 4; Cd. 781, § 1197; 1 H. C., 
§ 2593. | 


See act to “Encourage the cultivation of oysters,” L. '73, p. 463, and amendatory acts 
L. ’77, p. 306; L. ‘79, p. 118; L. ’81, p. 29. 


23372. Natural Oysters, How Lawfully Gathered. 

It shall at all times be unlawful to gather with any tool or implement, or 
in any way whatever, any oysters from any natural oyster bed, except the 
person so gathering shall be on and working from a boat or water craft of 
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some kind, said water craft being afloat during the time he is gathering. 
Any person violating any provision of this section shall, on conviction thereof, 
be fined in any sum not less than one hundred dollars nor more than four 
hundred dollars, and, at the discretion of the court, be imprisoned in the 
county jail not less than two months nor more than six months; one-half 
the aforesaid fine to be paid by the state to the informed. [Cf. 1 H. C., §$ 
2590-2592; L. 795, p. 49, §§ 1-4; L. 797, p. 304, § 22.] 


¢ 3373. Unlawful to Dredge. 

It shall not be lawful to dredge for the purpose of taking oysters from 
the natural oyster beds in the waters of and within the state of Washington, 
except under the supervision of the state or United States government for 
experimental or scientific purposes. [L. 795, p. 24, § 1.] 


23374. Penalty. 


Any person violating any of the provisions of the last preceding section 
shall be guilty of a misdemeanor, and upon conviction thereof shall be fined 
in any sum not less than fifty dollars nor more than one hundred dollars, or 
be confined in the county jail for a period not less than ten nor more than 
sixty days, or be both fined and imprisoned at the discretion of the court. [L. 
795, p. 24, § 2.] 


@ 3375. Legal Period for Gathering. 

It shall be unlawful to gather oysters or to remove them from any natural 
oyster bed or natural oyster bed reserve in any of the rivers, bays or waters 
_ of the state of Washington at any time from the fifteenth day of June to the 
thirty-first day of October, inclusive, of each year except under the super- 
vision of the fish commissioner of the state of Washington, or of the United 
States, for purposes of propagation, experimental or other scientific purposes: 
Provided, That nothing in this section shall be construed to interfere with 
the provisions of section 3362. [L. ’95, p. 49, § 1.] 


¢ 3376. Penalty. 


Any person violating any of the provisions of section 3375 shall be 
deemed guilty of a misdemeanor and upon conviction thereof be fined in any 
sum not less than twenty-five dollars nor more than one hundred dollars, or be 
imprisoned in the county jail for a period of not less than ten days nor more 
than sixty days, or to be both fined and imprisoned, at the discretion of the 
court. [L. 95, p. 50, § 2.] 
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TITLE XIX. 


OF AGRICULTURE. 
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CHAPTER I. - 


OF THE STATE FAIR. 


@ 3380. Establishment of. 

The public good requires [that] there be and hereby is established a 
state institution by the name of “The State Fair of Washington.” [L. 793, 
p. 445, § 1.] 


23381. Objects. 

It is the object and purpose of this institution to promote and further 
the advancement of all agricultural, stock-raising, horticultural, mining, 
mechanical and industrial pursuits in this state, and for the carrying out of 
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this object the management shall provide for an annual fair or exhibition by 
the institution within two miles of the city of North Yakima, of all the 
industrial products of this state, commencing on the last Monday of Sep- 
tember of each year after the passage of this act and continuing for at least 
five days thereafter. [L. 93, p. 445, § 2.] 

¢ 3382. Fair Commissioners. 

The state fair shall be under the management and control of five com- 
missioners, known as the state fair commission, who shall be appointed by 
the governor cf the state of Washington, with the advice and consent of the 
senate, and shall hold office for four vears from the date of their appointment, 
and until their successors are appointed and qualified: Provided, however, 
That the commissioners first appointed under this chapter shall continue in 
office, two members thereof two vears each, from and after the date of their 
appointment, and three members thereof four years each, from and after the 
date of their appointment, the term of each said commissioners to he deter- 
mined by the governor of this state on appointing the same. Before entering 
upon the duties of his office, each and every commissioner shall take and 
subscribe an oath or afirmation before some person authorized to administer 
the same, that he will support the constitution of the United States, and of 
the state of Washington, and that he will faithfully and impartially perform 
the duties of the office of state fair commissioner, which oath or atfirmation 
shall be filed in the office of secretary of state. Any commissioner may be 
removed by the governor for malfeasance or misfeasance in office, after having 
been served with a copy of charges preferred against him and had reasonable 
time to reply thereto: Provided further, That the first commissioners ap- 
pointed by the governor under this act shall be appointed within twenty days 
after the passage of the same. [L. 793, p. 445, $ 3.] 
¢ 3383. Organization of the Commission. 

Within fifteen days after notice of their appointments, the persons first 
appointed as state fair commissioners shall qualify as hereinbefore required, 
and shall meet at North Yakima and organize by the election of one of their 
number as president for the term of one year, and until the election of his 
successor. The commission shall also at such meeting elect a secretary and 
treasurer of their number, who shall before qualifying furnish the said com- 
mission with a good and sufficient bond of five thousand dollars, to be ap- 
proved by them, and hold office at the discretion of the commission: Pro- 
vided always, That the secretary must, during his term of office, be a resident 
of the county in which the state fair is located. All meetings of the commis- 
sion shall be held at the office of the secretary thereof: Provided, That before 
qualifying each of such commissioners shall file in the office of the secretary 
of state a good and sufficient bond of twenty-five hundred dollars, with not 
less than two sureties each, to be approved by the governor and secretary of 
state, conditioned for the faithful performance of their duties as such com- 
missioners. [L. 93, p. 446, § 4.] 


¢ 3384. Powers and Duties of State Fair Commission. 
Immediately after their organization the state fair commission shall take 
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and have full control and management of the state fair as a state institution, 
and shal] have care of its property and be intrusted with the entire direction 
of its business and financial affairs; shall, in conformity with the provisions 
of this chapter, prepare, adopt, publish and enforce all necessary rules for 
the management of the state fair, its meetings and exhibitions or the guidance 
of its officers or employees; shall determine the duties, responsibilities, com- 
pensation and tenure of office of all officers or other employees, as may be 
deemed necessary, and may remove from office any person appointed by it to 
any office for any inefficiency, neglect of duty or malfeasance in office; shall 
have power to appoint all necessary marshals to keep order on the grounds 
and in the buildings of the state fair during all annual exhibitions, and the 
marshals so appointed shall be vested with the same authority, for such pur- 
poses, as executive peace officers are vested by law; shall have power to charge 
entrance fees, gate money, lease stalls, stands, restaurant sites, give prizes 
and premiums and do all things which by said commission may be considered 
proper to conduct in connection with a state fair not otherwise prohibited 
by law. [L. 793, p. 447, § 5.] 


3 3385. Location of Buildings, Track, etc. 

The state fair association shall locate the buildings, track, ete., for state 
fair purposes upon a tract of land containing not less than one hundred and 
twenty acres, to be in one solid block, of good soil, with ample water, as level 
and conveniently located near the railroad shipping point at North Yakima: 
Provided, That said tract of land is donated to the state of Washington by 
good and sufficient warranty deed, to be approved by the attorney general. 
The attorney general of the state shall, on demand, examine and approve the 
title to said lands and pass upon the sufficiency of all conveyances before 
acceptance of the same by the state fair commission. [L. 793, p. 447, § 6.] 


¢ 3386. Construction of Buildings, etc. 

The land thus acquired by the state shall be forever set apart for the use 
and benefit of the state fair of the state of Washington; and immediately 
thereon the state fair commission shall cause to be constructed all necessary 
buildings, pavilions, exhibition halls, stalls, stands, a mile speeding track of 
most approved pattern, driveways, sidewalks and fences, and cause the same 
to be kept in complete and continual repair: Provided always, That no lien 
or encumbrance of any kind shall ever be created on said premises without 
the consent of the state: It being also provided, That no member of the 
state fair commission shall ever be personally interested in any purchase made 
or contract entered into by said commission for the use and benefit of the 
state fair. [L. 793, p. 447, § 7.] 


3 3387. Time and Place of Meetings. 

The regular and called meetings of the state fair commission shall be 
held at the office of the secretary in the city of North Yakima, the regular 
annual meeting shall be held thereat on the first Monday in April of each 
year, at which meeting after eighteen hundred and ninety-three, the president 
shall be elected, secretary and treasurer elected and such other business trans- 
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acted as the interest of the state fair shall require. On the last Monday of 
October of each year the state fair commission shall prepare and transmit to 
the governor of the state a full financial statement, signed by the president 
and treasurer, of all funds received and disbursed, also a report, signed by 
the president and secretary, of all the assets and liabilities of the state fair, 
a full and detailed account of all its transactions, statistics and information 
gained, and for this purpose the commission shall cause the secretary to 
constantly collect all kinds of information calculated to instruct the agricul- 
tural and industrial classes and have the same embodied in this report. [L. 
793, p. 448, § 8.] 

2 3388. Appropriation—Vouchers for Expenditures. 

For the purpose of carrying out the provisions of this chapter the sum 
of ten thousand dollars is hereby appropriated out of any money in the state 
treasury not otherwise appropriated. All vouchers for the expenditures of 
money under the provisions of this chapter must be signed by the president 
and at least two other members of the state fair commission and attested by 
the secretary; and the state auditor shall, upon presentation of such vouch- 
er[s], draw his warrant upon the state treasurer for the payment of the same, 
and the state treasurer shall pay such warrant out of any money on hand 
appropriated for the purposes herein set forth: Provided, That every 
voucher must set forth the purpose for which the money, material or labor 
represented was used: It being also provided, That all moneys remaining 
-in the hands of the treasurer of the commission on the last Monday of October 
of cach year shall be paid into the state treasurer to the credit of the state 
fair fund, to be subsequently drawn out, if required, as hereinbefore provided: 
Provided further, That no part of the money donated by this state shall be 
used as payment of purses in trial of speed between man or beast. [L. 93, 
p. 448, § 9.] 
¢ 3389. Report of Organization—Compensation and Mileage of Members. 

When said state fair commission shall be organized as herein provided, 
the secretary of the commission shall report such organization to the governor 
and the auditor of the state. He shall also report to the governor any vacancy 
that may at any time occur in said commission. The members of the state 
fair commission shall be repaid their mileage actually paid out whilst actually 
engaged in the business of the state fair, and no other compensation: Pro- 
vided, however, That the members of said commission shall each, in addition 
to their expenses, receive four dollars per day whilst actually engaged in 
locating and selecting the grounds for the state fair, and in superintending 
the construction of the buildings and other structures, but not after Septem- 
ber third in the year eighteen hundred and ninety-three; said compensation 
in every case to be paid in vouchers as hereinbefore provided. [L. ’93, p. 448, 
§ 10.] 

2 3390. Limit of Expenditure. 

No expenditure shall be made or indebtedness contracted by the com- 
missioners in excess of the amount herein appropriated and any indebtedness 
so contracted shall be void. [L. 793, p. 449, $ 11.] 
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CHAPTER II. 
OF MARSHALS OF AGRICULTURAL AND MECHANICAL FAIRS. 


3 3392. Marshal, Appointment and Powers of. 

The president and managers of agricultural and mechanical fairs in 
this state shall have the authority to appoint one or more marshals for the 
purpose of preserving order on the fair grounds during the continuance of 


the fairs; and such marshals so appointed shall have all the powers now 
conferred by law on sheriffs and constables. [L. ’69, p. 328, § 1; 1 H. C., § 


2370.] 


See supra § 3384, marshals of state fair. 


43393. Oath and Bond of Marshal—Fees. 

Before the marshals thus appointed shall proceed to act, they shall 
execute a bond, not to exceed three hundred dollars, and file the same in the 
county auditor’s office in the county in which said fair is to be held, the said 
bond to be approved by the said county auditor. They shall likewise take the 
oath sheriffs or constables are required by law to take, and be subject to the 
laws now in force relating to sheriffs and constables, and shall be entitled to 
the same fees sheriffs and constables now are for similar services. [L. ’69, p. 
328, § 2; 1 H. C., § 2371.] | 


CHAPTER III. 
OF DOMESTIC ANIMALS. 
ARTICLE 1.—Protection or SHEEP. 


? 3402. Appointment and Removal of Inspector. 

It shall be the duty of the commissioners of each county, upon the 
presentation to them at any regular meeting of a petition signed by three or 
more owners of sheep, residing in said county, to appoint some suitable person 
being a qualified elector of said county, as sheep inspector of said county 
for two years from the date of his appointment and until his successor is 
appointed and qualified as herein provided: Provided, That the county 
commissioners may at any time remove such sheep inspector from office and 
declare the said office vacant upon sufficient evidence being presented to them 
that such sheep inspector is unnecessary or has neglected to perform any of 
the duties imposed on him by this act, or is incompetent. [L. ’97, p. 25, § 1.] 

For former laws on the subject of this 125-129; L. '79. pp. 87-9; N "81, §§ 2228-2237; 
article see: L. ‘66, pp. 105, 106; L. '67, pp. L. ’88 pp. 204- 207: 1 H. , $$ 247-2457, re- 


148-153; L. ‘68. pp. 57- 59; rep. L. "69, p. 356; pealed by this article. 
L. '69, pp. 377, 378; L. 73, p. 481; L. ’75, pp. 


2 3403. Oath and Bond of Inspector. 
Such person so appointed shall, before entering upon the discharge of 
the duties of his office, take and subscribe an oath of office and enter into a 
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bond, with two or more sureties, approved by the county commissioners in 
the penal sum of one thousand dollars, conditioned for the faithful perform- 
ance of the duties of his office. [L.’97, p. 25, § 2.] 


@ 3404. Deputy Inspectors. 

Such inspector shall have the power to appoint not more than two 
deputies, for whose acts he shall, in all cases, be responsible, and by whom he 
may perform any act or duty required of him by this article; and each in- 
spector shall be provided by the county with a seal of office, which shall be 
inscribed in substance as follows: “Sheep inspector of ...... county, Wash- 
ington.” And each official certificate or report of such inspector shall be 
authenticated by such seal. [L. 797, p. 26, § 3.] 


2 3405. Inspection and Certificate of Health. 
No person, company or corporation shall bring or cause to be brought 
into this state any sheep or band of sheep without first, and within three 


months prior thereto, obtaining from a sheep inspector, duly appointed and 
qualified under this article, a certificate under the official seal of such in- 


spector, to the effect that the said sheep, or band of sheep have been personally 
inspected by such inspector, and that all such sheep are sound and 
healthy and free from scab or scabies, or other infectious or contagious disease, 
and no person, company or corporation shall move, or cause to be moved, any 
sheep or band of sheep from one county in this state to another county with- 
out first, and within six months prior thereto, obtaining such certificate, as is 
above mentioned. It shall be the duty of any sheep inspector, upon the 
request of any person, to visit and inspect any band of sheep within his 
county, or within five miles of the line of the state, unless he has inspected 
such band of sheep within three months prior thereto, and if, at the time of 
such inspection, such sheep are healthy and free from scab or scabies, and all 
infectious and contagious diseases, he shall issue to the owner or person in 
tharge thereof a certificate to that effect; and if not healthy and free from 
scab and all contagious and infectious diseases, he shall revoke any certificate 
which may have been issued by him, and the person holding such certificate 
shall forthwith, on demand, deliver the same to such inspector. [L. ’97, p. 
26, $ 4.] 


2 3406. Quarantine. 

Whenever the county commissioners of any county have reason to believe 
that any disease mentioned in this article has become epidemic in certain 
localities in any other state or territory, or that conditions exist that render 
sheep likely to convey disease, they must thereupon, by order duly entered in 
their journal, designate such localities and prohibit the importation from 
them of any sheep in their county, except under such restrictions as are 
hereinafter provided. [L. ’97, p. 26, § 5.] 


2 3407. Sheep From Quarantined Parts to be Inspected. 
Upon the entry of such order of the county commissioners of any county, 
the owners or persons in charge of any sheep which are intended to be brought 
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into the said county from localities in any other state or territory against 
which sheep quarantine has been declared, as provided in the next preceding 
ecction, must forthwith notify the sheep insvector of said county of such 
intention, and such owner or person in charge shall not allow any sheep to 
be brought into the county until such sheep have been quarantined and 
inspected by the sheep inspector, as provided in the next succeeding section: 
Provided, That this section shall not apply to sheep being transported upon 
the railroad through the state of Washington to points beyond the limits of 
said state, and which are not allowed to graze upon the public range of said 
tate while being so transported. [L. ’97, p. 27, § 6.] 


¢ 3408. Manner of Inspection. 


Upon receiving notice of the intention of the owner or person in charge ~ 
of any sheep, as provided in the last preceding section, to bring such sheep 
into any county of this state, from any quarantined district, the sheep in- 
spector of such county shall forthwith proceed to examine and inspect such 
sheep before they are brought into this state, and shall cause such sheep to ` 
be kept within certain limits designated by him, for a term of sixty days, and 
shall cause the owner or person in charge of such sheep to dip such sheep, or 
otherwise treat such sheep, for the disease prevalent in the quarantined dis- 
trict; if at the expiration of said time the said sheep inspector shall find that 
said sheep are free from any contagious or infectious disease, he shall issue 
a certificate to the owner or person in charge of such sheep permitting them 
to be brought into this state. [L. 97, p. 27, § 7.] 


¢ 3409. Importation of Infected Sheep Unlawful. 

It is unlawful for any person to bring into this state any sheep infected 
with the scab or any other contagious or infectious disease. [L. ’97, p. 
28, § 8.] 


@ 3410. Owner Shall Confine Infected Sheep. 

Any person, company or corporation owning or having charge of any ` 
sheep infected with scab or any infectious or contagious disease, shall keep 
the same, and all sheep with which such have been in contact, secure from 
contact with other sheep, and shall not drive or permit the same to go upon 
any public road or highway, or any inclosed land not owned by such com- 
pany, person or corporation: Provided, That such sheep may be moved or 
driven upon such places and highways by first obtaining the written permis- 
sion of the sheep inspector of the county whercin such sheep may be, which 
permission shall state the time within which they are to be moved, the place 
to and from which, and the route to be traveled. [L. 97, p. 27, § 9.] 


$ 3411. Duty of Inspector to Examine. 


It shall be, and is hereby made, the duty of each sheep inspector ap- 
pointed under this article to examine, visit and inspect every band of sheep 
within his county during the months of April and May of each year. [L. ’97, 


p. 28, § 10.] 
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@ 3412. Inspectors Order to Confine and Treat Diseased Sheep—Penalty. 

Whenever, upon inspection of any band or herd of sheep kept or herded 
in any county of the state of Washington, the sheep inspector shall find such 
sheep, or any portion of them, affected with scab or any infectious or con- 
tagious diseases, he shall forthwith notify the owner or person in charge of 
such diseased sheep, in writing, to put such diseased sheep, and the band or 
herd in which they have been kept, into an inclosure, or by other sufficient 
means keep them from contact with other sheep, and to proceed immediately 
to treat them for the cure of such disease in some manner or by some means 
approved by an inspector; and any person, company or corporation who shall 
neglect for ten days to put such sheep into an inclosure, or by other sutficient 
means secure them from contact with other sheep, or shall refuse or neglect 
for ten days after such notice to proceed to treat such sheep for the cure of 
such diseases in some manner or by some means approved by an inspector, 
shall be guilty of a misdemeanor, and for each day of such neglect or refusal 
to treat such sheep after ten days from each notice, such person or corporation 
shall be guilty of a separate misdemeanor, and in addition to the punishment 
provided in this act the inspector shall, in case of a refusal or neglect to 
secure such diseased sheep from contact with other sheep, immediately upon 
notice being given as hereinbefore provided, or in case of a refusal or neglect 
of ten days after notice to treat such sheep for the cure of such diseases, seize 
such sheep, and by inclosure or other sufficient means secure them from 
contact with other sheep, and proceed without unnecessary delay to treat 
them for the cure of such disease; and the expense of such seizure, keeping 
and treatment, together with the fees of the inspector while engaged therein, 
shall be a charge on the sheep so seized, and the inspector shall hold the sheep 
until the same is paid, and if not paid within ten days after such treatment 
is completed he shall collect the same, together with the costs and expenses of 
collection, by advertising and selling such sheep, or as many thereof as may 
be necessary, in the manner provided by law for the sale of personal property 
upon execution: Provided, No person, company or corporation shall be 
required to dip a band of sheep between the first day of December and the 
first day of May. [L. 97, p. 28, § 11.] 


$3413. Owner of Toll Bridge to Require Certificate of Health. 

No owner of any toll bridge or ferry boat, or person in charge thereof, 
shall permit any sheep to cross such bridge, or go upon such ferry boat, unless 
the person in charge of such sheep shall first exhibit to the person in charge 
of such bridge or boat a valid certificate issued by an inspector appointed 
under this article, to the effect that such sheep are free from scab and all 
other contagious and infectious diseases. [I 97, p. 29, § 12.] 


§ 3414. Life of Certificate. 

Every certificate issued under this article to the owner of sheep continu- 
ously kept within this state shall be null and void after one vear from the 
date thereof, and every certificate issued to the owner of any band or herd 
of sheep which are not continuously kept in this state, shall be null and void 
after six months from the date thereof. [1.. 797, p. 29, $ 13.] 
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¢ 3415. Pay of Inspectors. 


Fach inspector shall be paid three dollars per day for each day when 
necessarily engaged in the discharge of the duties of his office, and five cents 
per mile for each mile necessarily traveled by him for such purpose, and his 
bills for such service shall be audited and paid by the county commissioners 
of the county for which he is appointed. [L. ’97, p. 29, § 14.] 


@ 3415a. Civil Action for Damages—Lien. 


Any person, company or corporation violating any provision of this 
article, or who shall fail to comply with or who disregards any order or direc- 
tion made by any sheep inspector under the provision of this article, shall be 
liable in a civil action for all damages sustained by any other person, company 
or corporation in consequence of such violation. Such damages shall be a 
lien on the sheep, which may be sold to satisfy such lien as provided by law. 
[L. 797, p. 30, $ 15.] l 


@ 3415b. Penalty for any Violation. 

Any person who fails to comply with, or disregards any order or direc- 
tion made by any sheep inspector under the provisions of this article, or who 
violates any of the provisions of this article, shall be deemed guilty of a 
misdemeanor, and on conviction thereof shall be punished by a fine of not less 
than fifty dollars or more than five hundred dollars. [L.’97, p. 30, $ 16.] 


ARTICLE 2 —CareE or SWINE. 


¢ 3416. Unlawful for Swine to Run at Large. 


It shall be unlawful for the owner or owners of any swine to allow them 
to run at large in any county in the state. [L. 90, p. 454, $ 1; 1 H. C., 8 
2488. ] 


For former laws on this subject see: L. '69, pp. 362, 363; L. ’8&, p. 54; L. 'S8, py. 55-57. 


@ 3417. Liability of Owner. 

If any swine shall be suffered to run at large in any county of this state 
contrary to the provisions of this article, and shall trespass upon the land of 
any person, the owner or person having possession of such swine shall be 
liable for all damages the owner or occupant of such land may sustain by ~ 
reason of such trespass; and for a second or subsequent act of trespass by 
such swine, such owner or person shall be hable for treble the amount of 
damages done by the same; such damages may be recovered in a civil action 
before any justice of the peace. [L. 90, p. 454, $ 2; 1 H. C., § 2489.] 


2 3418. Swine May be Restrained—Proceedings. 


If any swine shall be found running at large contrary to the provisions 
of this article, it shall be lawful for any person to restrain the same forthwith, 
and give the owner, if known, notice in writing that he has restrained said 
swine, and the amount of damages he claims in the premises, and requiring 
the owner to take said swine away and pay such damages. If such owner 
fails to comply with the provisions of this section within three days after 
receiving such notice, or if the owner of such swine be unknown, such swine 
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shall be deemed to be strays, and shall be dealt with in the same manner 
and under like proceedings as required by the estray law. [L. 790, p. 454, § 3; 
1 H. C., § 2490. ] 


3 3419. Assessment of Damages—Notice to Freeholders. 


If the owner of such swine so restrained shall object to the damages 
claimed by the persons having such swine in possession, and the parties 
cannot agree upon the same, either party may apply to any justice of the peace 
in the precinct, and if there be no justice of the peace in the precinct, then 
the nearest justice in [the] county, for the appointment of appraisers to assess 
the damages done by such swine, and the reasonable cost of taking up and 
keeping the same; and it shall be the duty of such justice of the peace to 
issue notice to three disinterested freeholders of the precinct to appear upon 
the premises where such swine may be, and assess the damages as herein 
required. [L. 90, p. 455, § 4; 1 H. C., § 2491.] 


¢ 3420. Appraisers—Oath and Duties of—Right of Possession. 
The persons so notified, or any two of them attending, shall take an oath 


D: ~ 

that they will fairly and impartially assess the damages in controversy, and 
they shall make out, sign, and deliver to each party a written statement of 
their appraisement of damages in the premises, and upon the payment of 
the damages and expenses allowed by such appraisers the owner shall be 
entitled to take his swine away; and if refused, the same may maintain an 
action therefor, as in other cases of wrongful taking or detention of property. 
[L. 790, p. 455, § 5; 1 H. C., $ 2492.] 


23421. Fees of Justice, etc., How Collected. 


The justice of the peace shall be allowed a fee of fifty cents for issuing 
the notice and swearing the appraisers, and the constable or person serving 
the notice shall be allowed a fee of one dollar for each appraiser notified, 
and mileage to and from the place of service; each appraiser shall be allowed 
a fee of one dollar, which fce shall be paid by the owner of such swine before 
he shall be entitled to take them away. Or if such owner fails to pay such 
fees, the person having such swine shall pay the same, and may add the same 
to the damages allowed him in the premises. [L. ’90, p. 455, § 6; 1 H. C., § 
2493. | 


¢ 3422. Unnecessary to Fence Against. 


It shall not be necessary for any person to fence against swine in this 
state, and it shall be no defense to any action or proceeding brought or had 
under the provisions of this article that the party injured or taking up any 
swine did not have his lands inclosed by a lawful fence. [L. 790, p. 456, 
$7; 1 H.C., § 2494. ] 


2 3423. May be Driven on Highway—Liability of Owner. 


Nothing in this article shall be so construed as to prevent owners or 
other persons from driving swine from one place to another along any public 
highway, the owner or owners being responsible for all damages that any 
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person or persons may sustain in consequence. [L. 790, p. 456, § 8; 1H. C., 
$ 2495.] 


ARTICLE 3 —Reauuation or Live Srock INDUSTRY. 


¢@ 3424. Commissioners, How Appointed. 


Whenever three or more counties in this state shall vote to accept the 
benefits and share the burdens of this article, as hereinafter provided, then 
the governor of the state, by and with the advice and consent of the senate, 
shall appoint a board of stock commissioners, consisting of one member from 
each of such counties, and such stock commissioners, upon entering upon 
their duties, shall take an oath to uphold and support the constitution of the 
United States and the constitution and laws of this state, and to well and 
truly perform their duties as provided by law, which oath shall be filed in the 
office of the secretary of stats. [L. 795, p. 75, § 1.] 


See supra § 2988, duties of state board of health. 


% 3425. Notice of Election, How Submitted—Ballots. 


It shall be the duty of the county commissioners of any county in this 
state, whenever petitioned by fifty or more electors of the county, unless such 
petition be counterbalanced by a remonstrance of electors more numerously 
signed, to submit to the qualified electors of such county at a special election 
to be held upon thirty days’ notice, the question of accepting the benefits and 
sharing the burdens of this article. For the purpose of giving time for 
remonstrance, such petition shall he over unacted on for ten days after the 
filing of the same. Said election shall be ordered advertised, held and con- 
ducted, and the vote canvassed and returned as other elections held under 
the provisions of the code: Provided, The officers of the board of said 
special clcction shall receive two dollars only for their service. The question 
shall be submitted to the electors in the following form: “For stock law,” 
“Against stock law.” Should the vote of the county be in the affirmative, the 
result shall be certified to the governor under the hand and seal of the auditor 
of the county, whereupon, when three or more counties have so voted in the 
affirmative, the governor shall make the appointments provided by section 
3424. [L. 795, p. 75, § 2.] 


` 33426. Place of Meeting. 


Said board when appointed shall meet at the city of Sprague and organize 
by the election of a president and secretary, and shall have power to fix the 
times and places of meeting thereafter, and to establish the place where the 
office of the secretary and records of the board shall be kept. The members 
of said board shall receive no compensation or mileage for their services, but 
shall be allowed their actual expenses incurred in the performance of their 
duties. [L. 795, p. 76, § 3.] 


4 3427. Duties of Board. 


It shall be the duty of said board to exercise a general] supervision over 
and as far as may be protect the stock interests of the state from theft and 
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disease, and it shall have power and authority to make rules and regulations 
governing the recording of stock brands and governing the recording of the 
shipment of live stock on railroads, and the keeping of a record thereof. 
Such regulations, concerning the matters aforesaid, as may be made, shall 
be filed in the offices of the county auditors of the several counties to be 
affected by this article. A copy of the regulations conce ning recording of 
the shipment of live stock shall be certified by the pres'dent and secretary of 
the board to railroad companies whose lines run through or traverse said 
counties. Said board shall also have the power, whenever deemed necessary 
by it, to assist in the prosecution of any and al] crimes or misdemeanors 
against the laws of this state in feloniously branding or stealing any stock, 
or any other crime or misdemeanor under any of the laws of this state for the 
protection of the rights and interests of stock owners, and may employ 
counsel out of the fund hereinafter provided for to assist in anv such prose- 
cution. Said board shall also devise and recommend to the legislature from 
time to time such legislation as in their judgment will foster the stock indus- 
try of the state. It shall be the duty of railroad companies to require a com- 
pliance on the part of their employees with such regulations as the board may 
make concerning the record to be kept of the shipment of live stock. [L. 
95, p. 76, $ 4. | 


¢@ 3428. Inspectors Appointed, How—Duties of. 


The said board of stock commissioners are hereby authorized, and it is 
made their duty, to appoint such stock inspectors as they may deem necessary 
for the better protection of the live stock interests of the state, and such 
inspector shall perform such duties in the inspection of stock and in the 
bringing to justice of such persons depredating on stock, and persons violating 
the provisions of this article, as may be prescribed by the board, and such 
inspectors shall have the same power to summons a posse when necessary to 
make arrests in the same manner and to the same extent as sheriffs. Such 
inspector may, when deputized, exercise the powers of deputy sheriffs, but 
shall not receive any fee or emolument therefor from the state or county. 
Inspectors shall be paid such compensation out of the funds hereinafter pro- 
vided for as the board may determine. [L. 795, p. 77, § 5.] 


23429. Anual Tax Levied. 


An annual tax shall be laid on all the horses and cattle of the several 
counties affected by this article for the purpose of raising a fund for the 
purpose of carrying out its provisions: Provided, Eight head of stock shall 
be exempt from said tax to every owner. The rate of taxation to be laid on 
such live stock for each year shall be fixed by the board of stock commissioners 
and be by them certified to the county auditors of the several counties each 
year prior to the annual tax levy, and the county commissioners of the several 
counties shall include in their tax levy the rates so fixed by said board of stock 
commissioners on said live stock, and cause the same to be collected along 
with other state and county taxes. The taxes so collected shall be covered 
into the state treasury as other state taxes, and shall there be kept intact 
for the purpose of meeting the expenditures to be incurred under this article. 
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The treasurer shall disburse the same on warrants drawn by the state auditor 
upon the certificate of the president and secretary of the stock board under 
regulations to be prescribed by the state auditor. [L. 795, p. 77, § 6.] 


See supra § 1718, taxes, how levied. 


¢ 3430. Brands Recorded. 


From and after the passage of this act it shall be the duty of all butchers 
engaged in the business of slaughtering cattle in this state to keep a true and 
correct report of all marks and brands of all cattle slaughtered by them, 
recording also the name or names of persons from whom said cattle were 
bought, together with their residence and date of purchase and delivery of 
said cattle. The said record shall be kept in a suitable book in the butcher’s 
place of business, subject at all times to the inspection of the public. [L. ’95, 
p. 77, § 7.] 

See infra § 3440. 


3 3431. Butchers to Attest Records. 


It shall be the duty of all butchers keeping a record as provided in the last 
preceding section to make or cause to be made on or before the first day of 
each month two exact and correct copies of the said record as kept by him or 
them, and shall be and appear before the nearest acting justice of the peace 
Within the county in which said butcher carries on and conducts his business, 
and shall make affidavit to the correctness of the said record, one copy of 
which shall be placed and kept on file in the office of the said justice of the 
peace and the other copy shall be sent by the said butcher to the county 
auditor of the county and be placed and kept on file by the said auditor, and 
be subject as other papers in his office to the inspection of the public. [L. 
95, p. 78, § 8.] 


¢ 3432. License—Bonds Given. 


All persons carrying on the business of butchering in the counties adopt- 
ing the provisions of this article shall, on the first day of January of each year 
or at such later period of the year as they shall commence business, pay into 
the county treasury of the county in which they do business an annual license 
tax of ten dollars, and shall enter into bond with sureties to the satisfaction 
of the county auditor in the sum of five hundred dollars, conditioned that 
they will in all respects comply with the provisions of this article concerning 
their business. The obligee in said bond shall be the state of Washington. ; 
Said bond shall be filed with the county auditor, and any person suffering 
loss by reason of non-compliance with the provisions of this article on the 
part of any such butcher shall be entitled to sue on said bond for his damages. 
The license tax collected from butchers shall be paid into the state treasury 
and there become a part of the fund provided for by section 3429. [L. 795, 
p. 78, § 9.] 


¢ 3433. Preservation of Hides. 


Any person or persons, other than a licensed butcher, who shall slaughter 
any cattle shall preserve the hides of said cattle intact for thirty days at his 


869 


4% 3434-3438] OF AGRICULTURE. (Tirte XIX. 


usual place of abode, and permit the same to be inspected by any and all 
persons. [L. 95, p. 79, § 10.] 


@ 3434. Estrays, Examination of Marks on. 


No person shall take up estray stock in this state without first examining 
the marks and brands before two disinterested witnesses, and swearing to 
the marks and brands before the nearest justice of the peace prior to adver- 
tising said stock. The said affidavit shall be filed with said justice of the 
peace, and shall contain the names of the witnesses before whom the marks 
and brands were examined. [L. 795, p. 79, § 11.] 

See § 3500 infra, estrays. 


@ 3435. Branding. 


It shall be unlawful for any person to brand or mark any calf, calves or 
other cattle that are running at large between the first day of December of 
each year and the first day of April following: Provided, Any owner of 
stock may brand on his own premises at any time in the presence of one or 
more responsible citizens. [L. 795, p. 79, § 12.] 


2 3436. Penalty. 


Any persons who shall violate any of the provisions of sections 3430, 
3431, 3433, 3434, 3435, or shall wilfully fail or refuse to comply with any 
of the requirements thereof, shall be deemed guilty of a misdemeanor, and 
on conviction thereof in a court of competent jurisdiction shall be punished 
by a fine of not less than fifty dollars or more than five hundred dollars, or 
by imprisonment in the county jail not less than one month and not excecding 
six months, at the discretion of the court, or by both such fine and imprisou- 
ment, at the discretion of the court. All moneys collected by such fines 
shall be paid into the general fund of the county for the benefit of the public 
schools of the county. [L. *95, p. 79, § 13.] 


ARTICLE 4.—Marks ano BRANDS. 


23437. Owner May Have Mark and Brand. 


Any person or persons being the owner or owners of horses, mules, cattle, 
sheep, goats, or hogs may keep a mark, brand and counter-brand, different 
from the brand of his neighbors, and, as far as practicable, different from any 
others. [Cd. 781, § 2550; 1 H. C., § 2496.] 

For former laws on this subject see L. '55, within certain months. 
pp. 37, 38; L. '68, pp. 42-44; L. ’75, pp. 130, 131; See infra § 7125, penalty for altering marks 
L. ’77, p. 401. and brands. 

ae supra §§ 3430, 3433, duty of butchers See infra § 7410, penalty for unlawful mu- 


tilation of domestic animals. 
See supra § 3435, unlawful to brand except 


4 3438. Record of Brands—Data Accompanying. 

Every owner adopting a brand or mark shall record with the county 
auditor his mark, brand, and counter-brand, dewlaps or wattles, by delivering 
to such auditor his brand and counter-brand, burnt upon a picce of leather, 


and a description of his mark dewlaps, or wattles; and the auditor shall 
enter, in a book kept by him for that purpose, a description of said mark, 
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dewlaps or wattles, and brands, together with the owner’s name and time of 
recording, also describing the part or place on the animal where such mark, 
dewlap, wattle, or brand is designed to be used, and any person other than 
the owner thereof using or imitating, or causing to be used or imitated, any 
such recorded mark, dewlap, wattle, brand, or counter-brand within the 
county where the same is recorded shall be deemed guilty of a misdemeanor, 
and punished as provided in section 3441. The auditor, when any mark, 
dewlap, wattle, or brand is presented for record, shall satisfy himself that 
they are different from any other recorded in his office, and he shall be 
entitled to charge a fee of fifty cents for every entry made under the provisions 
of this article. [Cf. Cd. 781, § 2551; L. 791, p. 136, § 1; 1 H. C., § 2497.] 


@ 3439. Certified Copy of Brand, etc., as Evidence. 

On trial of any action involving ownership of any animal, a certified 
copy of the marks and brands made by the auditor, over the seal of his office, 
shall be considered as prima facie evidence in such trial as to such ownership. 
[L. ’°75, p. 181, § 3; Cd. ’81, $ 2552; 1 H. C., § 2498. ] 


l 3440. Record of Slaughtered Animals. 

Any person or persons slaughtering cattle, and having a definite place 
of slaughter, shall keep at such place a book, in which shall be entered, on the 
day of slaughter, the age, as near as may be, and brands of cattle, or other 
animals slaughtered; also a full description of every mark or brand on such 
animal, together with the date of receipt or purchase, and the name of the 
person from whom the same was received or purchased, and such book shall 
be kept for the inspection of any person desiring so to do. [L. 775, p. 131, § 
4; Cd. 81, § 2553; 1 H. C., § 2499.] 

See supra § 3430, duty of butchers. 


@ 3441. Penalty for Violation of This Article. 

Any person violating any of the provisions of this article shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be fined, for the 
first offense, in any sum not exceeding fifty dollars, and for a repetition of 
the offense, not less than fifty dollars nor more than one hundred dollars, and 
in default of payment, imprisonment in the county jail at the discretion of 
the court. One-half of the fines collected under the provisions of this article 
shall go to the informant, and the residue shall be paid to the county treasurer 
for the school funds of the county where the said offense was committed. [L. 
75, p. 131, § 6; Cd. 781, § 2554; 1 H. C., § 2500.] 


ARTICLE 5.—Liens For SERVICE or SIRES. 


? 3442. Proceedings to Secure Lien. 

In order to secure to the owner or owners of sires payment for service, the 
following provisions are enacted: That every owner of a sire having a service 
fee, in order to have a lien upon the female served, and upon the get of any 
such sire under the provisions of this article for such service, shall file for 
record with the county auditor of the county where said sire is kept for 
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service a statement, verified by oath or affirmation to the best of his knowledge 
and belief, giving the name, age, description, and pedigree, as well as the 
terms and conditions upon which such sire is advertised for service: Pro- 
vided, That owners of sires who are not in possession of pedigrees for such 
sires shall not be debarred from the benefits of this article. [L. ’90, p. 451, 
$ 1; 1 H. C., § 2501.] 


2 3443. Auditor to Issue Certificate, etc. 

The county auditor, upon the receipt of the statement as specified in the 
last preceding section of this article, duly verified by affidavit, shall issue a 
certificate to the owner or owners of said sire, which shall be posted by the 
owner in a conspicuous place where said sire may be stationed, which certifi- 
cate shall state the name, age, description, pedigree, and ownership of such 
sire, the terms and conditions upon which the said sire is advertised for ser- 
vice, and that the provisions of this chapter, so far as relates to the filing of 
the statement aforesaid, have been complied with. [L. 90, p. 451, $ 2: 1 H. 
C., § 2502. ] 


¢ 3444. Owner May Have Lien—Statement to be Filed. 


The owner or owners of any such sire receiving such certificate, by com- 
plying with the last two preceding sections of this article, shall obtain and 
have a lien upon the female served for the period of one year from the date of 
service, or upon the get of any such sire for the period of one year from the 
date of birth of such get: Provided, Said owner or owners shall file for record 
a statement of account, verified by affidavit, with the county auditor of the 
county wherein the service has been rendered, of the amount due such owner 
or owners for said service, together with a description of the female served, 
within six months from the date of service or date of birth, as the case may 
be: Provided further, That the lien upon the get of any such sire shall 
be a preferred lien. [L. 790, p. 451, § 3; 1 H. C., $ 2503. | 


¢ 3445. Foreclosure of Lien. 

Liens under this article [are] to be foreclosed in the same manner as 
liens upon other personal property are foreclosed. [L. 790, p. 452, $ 4; 1 H. 
C., § 2504. ] 


l 3446. Fees of Recording Officer. 

For filing certificate, making copy of such affidavit, and the certificate of 
date of such filing, the clerk of record shall be entitled to the same fees as 
are provided by law for similar service in regard to chattel mortgages. [L. 
90, p. 452, $ 5; 1 H. C., § 2505.) 


ARTICLE 6.—PREVENTING THE SPREAD OF ConTacious DISEASES AMONG ANIMALS. 


@ 3447. Quarantine. 


The local board of health of towns, counties and cities, in case of exist- 
ence in this state of tuberculosis or the disease called pleuro-pneumonia 
among cattle. or farcy or glanders among horses, or any other contagious or 
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infectious disease among domestic animals, shall cause the animals in their 
respective towns, counties or cities which are infected, or which have been 
exposed to infection, to be secured or collected in some suitable place or places 
within their respective towns, counties or cities, and kept isolated; such isola- 
tion to continue as long as the existence of such disease or other circumstances 
mav render it necessary: Provided, however, That the provisions of this 
article shall not apply to sheep in counties having a duly appointed sheep 
inspector. [L. 95, p. 356, § 1.] 


See supra § 2969, powers of state board of health. 


% 3448. Diseased Animals Killed, When. 

The said local boards of health, when any such animal is adjudged by a 
veterinary surgeon, selected by the state board of health, to be infected with 
any contagious or infectious disease, may, in their discretion, order such 
diseased animal to be forthwith killed and buried at the expense of such 
town, county or city. [L. 795, p. 357, § 2.] 


4 3449. Power to Retain or Exclude. 

The said local boards of health may, within their respective towns, 
counties or cities, prohibit the departure of animals from any inclosure, or 
exclude animals therefrom. [L. 795, p. 357, § 3.] 


% 3450. Quarantine Regulations. 

The said local boards of health may make regulations in writing to regu- 
late or prohibit the passage from, to or through their respective towns, coun- 
ties or cities, or from place to place within the same, of any cattle or any 
other domestic animals, and may arrest and detain at the cost of the owners 
thereof, all animals found passing in violation of such regulations, and may 
take all necessary measures for the enforcement of such prohibition, and also 
for the preventing the spread of any disease among the animals to their 
respective town, county or city, and the immediate vicinity thereof. [L. 795, 


p. 307, § 4. ] 


4 3451. Quarantine Regulations, Record of. 
Such regulations shall be recorded upon the records of their respective 
towns, counties and cities, and shall be published in such towns, counties and 


cities in such manner as may be provided in such regulations. [L. 795, p. 
357, § 5.] 


% 3452. State Board of Health. 

When the state board of health make and pubhsh any regulations con- 
cerning the extirpation, care or treatment of animals infected with, or which 
have been exposed to, any contagious disease, such regulations shall supersede 
those made by the local boards of health that are inconsistent therewith, and 
said local board of health shall carry out and enforce all orders and directions 
of the state board of health to them directed. [L. ’95, p. 357, 8 6.] 


¢ 3453. Penalty For Violations. 
Any person disobeying the orders of said state board of health or of 
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said local board of health, made in conformity with the preceding provisions, 
or driving or transporting any animals contrary to the regulations made, 
recorded and published as aforesaid, shall be punished by a fine of not less 
than one hundred dollars, nor exceeding five hundred dollars. [L. 795, P. 
358, § 7.] 


¢ 3454. Notice, and Penalty for Failure to Give. 


Whoever knows or has reason to suspect the existence of any such disease 
among the animals in his possession, or under his care, shall forthwith give 
notice thereof to the said local boards of health of the town, county or city 
where such animals are kept, and for failure so to do shall be punished by 
a fine of not less than fifty dollars nor exceeding five hundred dollars. |L. 
95, p. 358, § 8.] 


3 3455. Failure to Enforce, Penalty for. 


Any member of any local board of health who neglects or refuses to carry 
into effect the preceding provisions shall be punished by a fine of not less than 
one hundred dollars nor more than five hundred dollars for each day’s neglect. 
[L. 795, p. 358, § 9.] 


¢ 3456. State Board of Health, Duties of. 


The state board of health shall have all the power and authority herein 
conferred upon the local boards of health, and said state board of health shall 
elect an executive officer, whose directions shall have the force and effect 
of orders and regulations of the state board. [L. 795, p. 358, § 10.] 


¢ 3457. Local Boards to Notify State Board. 


The local boards of health, within twenty-four hours after they have 
notice that any domestic animals in their respective towns, counties and 
cities are infected with, or have been exposed to, any such disease, shall give 
notice thereof in writing to the state board of health. [L. ’95, p. 358, § 11.] 


2 3458. Quarantine Regulations. 


The state board of health may make all necessary regulations for the 
quarantine of. such animals and extirpation of such disease, and may. direct 
local boards of health to enforce and carry into effect all such regulations 
as may from time to time be made for that end, and any member of any local 
board of health who refuses or neglects to enforce or carry out any regulation 
of the state board of health, shall be punished by a fine of not less than one 
hundred dollars nor more than five hundred dollars for every offense. [L. 
95, p. 358, § 12.] 


¢ 3459. Stock, Extirpation of. 

The state board of health, when in their judgment the public requires 
it, may cause to be killed and buried any domestic animals which are infected 
with any contagious or infectious disease, and may isolate those that have 
been exposed to such disease. [L. 795, p. 359, $ 13.] 
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3 3460. Condemned Animals Not Paid for. 


In all cases of contagious discase in animals the state board of health, 
having condemned the animals infected therewith, shall cause such animal to 
be killed, without an appraisement or compensation to the owner thereof. 
[L. 795, p. 359, $ 14.] | 


¢ 3461. Fines. 


Any person who fails to comply with the regulation made or an order 
given by the state board of health shall be punished by fine not exceeding 
five hundred dollars. [L. *95, p. 359, § 15.] 


4 3462. State Board May Summon Witnesses—Costs. 


The state board of health may examine, under oath, all persons believed to 
possess knowledge of material facts concerning the existence or dissemination, 
or danger of dissemination, of disease among domestic animals; and for this 
purpose shall have all the power vested in justices of the peace to take deposi- 
tions and to compel witnesses to attend and testify. All costs and expenses 
incurred in producing the attendance of such witnesses shall be certified by 
the state board of health and paid from the treasury of the state, upon being 
duly audited by the state auditor: Provided, That witnesses shall be exam- 
ined in the county where the infected stock is situated. All costs and ex- 
penses incurred in producing the attendance of such witnesses shall be certified 
by the state board of health and paid from the treasury of the state, upon 
being duly audited by the state auditor. [L. 795, p. 359, § 16.] 


See supra § 2969, powers of state board of health. 


¢ 3463. Penalty. 


Whoever violates any of the provisions of the preceding section shall be 
punished by fine not exceeding one hundred dollars and the cost of prose- 
cution. [L. 795, p. 359, § 17.] 


@ 3464. Records Kept. 


The state board of health shall keep a full record of their doings and 
report the same to the legislature, unless sooner required by the governor. 
[L. 795, p. 359, § 18.] 


@ 3465. Local Boards—Duties. 


The state board of health may, by order, require any two or more local 
boards to act together to carry out the purposes of this article. [L. °95, p. 
359, § 19.] 


ARTICLE 7.—Damaces BY Domestic ANIMALS, INFECTIOUS DISEASES, ETC. 


@ 3466. Injured Party May Take up Animals. 

Any person suffering damage done by any horses, mares, mules, asses, 
cattle, goats, sheep, swine or any such animals, which shall trespass upon any 
cultivated land, inclosed by lawful fence, may retain and keep in custody 
such offending animals until the owner of such animals shall pay such damage 
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and costs, or until good and sufficient security be given for the same. [L. 793, 


p. 46, § 1.] 


See infra § 4941, answer in action for prop- 
erty distrained. 

The owner of a domestic animal is not 
Hable, in the absence of statutory provis- 
fons, for any injury it may inflict upon 
others, unless he had notice of its inclina- 
tion to inflict such injury; but it is unneces- 


sary that he have actual or positive notice. 
If he has notice that the disposition of the 
animal is such that it would be likely to 
commit an injury, that is, by biting similar 
to the one complained of, it is sufficient: 
Robinson v. Marino, 3 W., 434, 438; 28 Am. 
St. Rep., 50. 


3 3467. Notice of Restraint—Damages. 


Whenever any animals are restrained as provided in the last section, the 
person restraining such animals shall within twenty-four hours thereafter 
notify in writing the owner, or person in whose custody the same was at the 
time the trespass was committed, of the seizure of such animals, and the 
probable amount of the damages sustained: Provided, He knows to whom 
such animals belong. [L. 93, p. 46, $ 2.] 


2 3468. Posting Notices. 


If the owner or the person having in charge or possession of such animals 
is unknown to the person sustaining the damage, the notice provided in the 
last section shall be given by posting three notices, in three public places in 
the neighborhood where the animals are restrained, for ten days. [J.. 793, p. 
47, $ 3.] 


? 3469. Suit for Damages. 


If the owner or person having such animals in charge fails or refuses to 
pay the damages done by such animals, or give satisfactory security for the 
same within twenty-four hours from the time the notice was served, if served 
personally, and within ten days from the date of posting of the notice as 
_provided in the last section, the person damaged may commence a suit, before 
any court having jurisdiction thereof, against the owner of such animals, or 
against the persons having the same in charge, or possession, when the tres- 
pass was committed, if known; and if unknown, the defendant shall be desig- 
nated as John Doe, and the proceedings shall be the same in all respects as 
in other civil actions, except as herein modified. [L. 793, p. 47, $ 4.] 


¢ 3470. Sale of Animals to Satisfy Judgment. 


Upon fhe trial of an action as herein provided the plaintiff shall prove 
the amount of damages sustained and the amount of expenses incurred for 
keeping the offending animals, and any judgment rendered for damages, costs, 
and expenses against the defendant shall be a lien upon such animals com- 
mitting the damage, and the same may be sold and the proceeds shall be 
applied in full satisfaction of the judgment as in other cases of sale of personal 
property on execution: Provided, That no judgment shall be continued 
against the defendant for any deficiency over the amount realized on the sale 
of such animals, if it shall appear upon the trial that no damage was sus- 
tained, or that a tender was made and paid into court of an amount equal to 
the damage and costs, then judgment shall be rendered against the plaintiff 
for costs of suit and damage sustained by defendant. [L. ’93, p. 47, $ 5.] 
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@ 3471. Continuance. 


If upon the trial it appears that the defendant is not the owner or person 
in charge of such offending animals, the case shall be continued, and proceed- 
ings had as in the next section provided, if the proper defendant be unknown 
to plaintiff. [L. 793, p. 47, § 6.] 


¢ 3472. Unknown Owner—Service, How Made. 


If the owner or keeper of such offending animals is unknown to plaintiff 
at the commencement of the action, or if on the trial it appears that the 
defendant is not the proper party, defendant, and the proper party is un- 
known, service of the summons or notice shall be made by publication, by 
publishing a copy of the summons or notice, with a notice attached, stating 
the object of the action and giving a description of the animals seized, in a 
weekly newspaper published nearest to the residence of the plaintiff, if there 
be one published in the county; and if not, by posting said summons or notice 
with said notice attached in three publie places in the county, in either case 
not less than ten days previous to the day of trial. [L. ’95, p. 48, § 7.] 


¢ 3473. Disposal of Funds Arising From Sale. 


If when such animals are sold, there remains a surplus of money, over the 
amount of the judgment and costs, it shall be deposited with the county 
treasurer, by the oflicer making the sale, and if the owner of such animals 
does not appear and call for the same, within six months from the day of sale, 
it shall be paid into the school fund, for the use of the public schools of said 
county. [L. 93, p. 48, $ 8.] 


¢ 3474. Jurisdiction—Appeal. 


Justices of the peace shall have exclusive jurisdiction of all actions and 
proceedings under this article when the damages claimed do not exceed one 
hundred dollars: Provided, however, That any party considering himself 
aggrieved shall have the right of appeal to the superior court as in other cases. 
[L. 793, p. 48, $ 9.] 


2 3475. Bulls Running at Large May be Taken up or Castrated, When. 


It shall be lawful for any person having cows or heifers running at large 
in this state to take up or capture and castrate, at the risk of the owner, at 
any time between the first day of March and the fifteen day of June, any bull 
above the age of ten months found running at large out of the inclosed 
grounds of the owner or keeper, and if the said animal shall dic, as a result of 
such castration, the owner shall have no recourse against the person who shall 
have taken up or captured and castrated, or caused to be castrated, the said 
animal: Provided, Such act of castration shall have been skillfully done 
by a person accustomed to doing the same: And provided further, That if 
the person so taking up or capturing such bull, or causing him to be so taken 
up or captured, shall know the owner or keeper of such animal, and shall 
know that such animal is being kept for breeding purposes, it shall be his duty 
forthwith to notify such owner or keeper of the taking up of said animal, 
and if such owner or keeper shall not within two days after being so notified 
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pay for the keeping of said animal at the rate of fifty cents per day, and take 
and safely keep said animal thereafter within his own inclosures, then it shall 
be lawful for the taker-up of said animal to castrate the same, and the owner 
thereof shall pay for such act of castration the sum of one dollar and fifty 
cents, if done skillfully, as hereinbefore required, and shall also pay for the 
keeping of said animal as above provided; and the amount for which he may 
be liable therefor may be recovered in an action at law in any court having 
jurisdiction thereof: And provided further, That if said animal should be 
found running at large a third time within the same year, and within the 
prohibited dates hereinbefore mentioned, it shall be lawful for any person to 
capture and castrate him without giving any notice to the owner or keeper 
whatever. [L. 790, p. 453, § 1; 1 H. C., § 2506.] 


% 3476. Stallions, Unlawful to Run at Large. 


It shall be unlawful for the owner of stallions in this state to permit the 
same to run at large. Any person violating the provisions of this section 
shall be deemed guilty of a misdemeanor, and on conviction thereof shall be 
fined not less than one hundred and fifty dollars nor more than two hundred 
and fifty dollars, and one-half of the fine so enforced shall, in each case, be 
paid to the complaining witness: Provided, That this section will not apply 
to stallions running with and belonging to bands of horses which are herded 
and corralled by the owners once each day. [L.’95, p. 335, § 1.] 


4 3477. Evidence. 


In any prosecution under the last preceding section proof that the ani- 
mal running at large is branded with the registered or known brand of the 
defendant shall be prima facie evidence that the defendant is the owner 
of said animal, and proof that said animal is found at large shall be prima 
facie evidence that the owner permitted the same to be at large. [L. 795, p. 
335, § 2.] 


¢ 3478. " Animals to be Removed. 


The complaining witness shall notify the owners of said animals, and 
a reasonable time shall be allowed for the removal of the same. [L. 95, p. 
336, § 3.] 


4 3479. Gelding Certain Animals Running at Large. 


It shall be lawful for any person to take up and geld, at the risk of the 
owner, within the months of April, May, June, July, August, and September, 
in any year, any stud-horse, jackass, or stud-mule of the age of eightcen 
months and upwards that may be found running at large out of the inclosed 
grounds of the owner or keeper; and if the said animal shall die, the owner 
shall have no recourse against the person or persons who may have taken up 
and gelded, or caused to be gelded, the said animal, if the same has been done 
by a person in the habit of gelding, and the owner shall pay one dollar and a 
half therefor. [Cd. ’81, § 2547; 1 H. C., § 2507.] 


Compare L. '71, p. 89. 
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¢ 3480 Certain Animals Excepted—Penalty. 


It shall not be lawful for any person or persons to geld any animal, 
knowing such animal is kept or intended to be kept for covering mares; and 
any person so offending shall be liable to the owner for all damages, to be 
recovered in any court having proper jurisdiction thereof; but if any owner 
or keeper of the covering animal shall wilfully or negligently suffer the said 
animal to run at large out of the inclosed grounds of said owner or keeper, 
any person may take the said animal and convey him to his owner or keeper, 
for which he shall receive three dollars per day, recoverable before any justice 
of the peace of the county; for the second offense, six dollars per day; and 
for the third offense said animal may be taken up and gelded. [Cd. ’81, § 
2548; 1 H. C., § 2508. ] 


¢ 3481. Damage by Stud, etc., Running at Large—Liability for. 

If any stud-horse, stud-mule, jackass, ridgling, or stag, while running 
at large out of the inclosed grounds of the owner or keeper, shall damage any 
other animal by biting or kicking him, or shall do any damage to person 
or property of any kind whatever, the owner of said stud-horse, stud-mule, 
jackass, ridgling, or stag shall be liable for all damages done by him. [Cd. 
’81, § 2549; 1 H. C., § 2509.] 


¢ 3482. Trespass by Sheep on Inclosed or Uninclosed Lands of Another. 

It shall be unlawful in this state for sheep to enter any land or lands, 
inclosed or uninclosed, belonging to or in the possession of any person other 
than the owner of such sheep, unless by the consent of the owner of such land 
other than the public lands of the United States. [L. ’88, p. 203, § 1; 1 H. 
C., § 2510. ] 


¢ 3483. Penalty for Driving Sheep Upon Another’s Land. 

Any person being the owner, or having in his possession, charge, or con- 
trol, as herder, or otherwise, any sheep, who shall herd or drive such sheep 
upon the lands of another for the purpose of pasture, against the consent of 
the owner of such lands, shall be deemed guilty of a misdemeanor, and upon 
conviction thereof shall be fined in any sum not exceeding three hundred 
dollars, or imprisonment in the county jail not exceeding thirty days, or both 
such fine and imprisonment, which fine, when collected, shall go into the 
county school fund of the county. [L. ’88, p. 204, § 2; 2 H. C. P., § 87.] 


8 3484. When Public Lands Deemed Private. 


Lands owned or claimed by any person under any of the land laws of 
the United States, subject to the paramount title of the United States, shall 
be deemed in possession of such person for the purposes of this and the last 
preceding section. [L. 788, p. 204, § 3; 1 H. C., § 2511.] 


2 3485. Liability of Owners of Dangerous or Vicious Cattle. 


Any person or persons who own or are owners of dangerous or vicious 
cattle, which animal or animals are known to endanger the safety of persons 
traveling through neighborhoods, by their dangerous and vicious disposition, 
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having twelve hours’ notice of the dangerous disposition of such animal or 
animals, and shall neglect or refuse effectually to prevent such cattle from 
disturbing the peace and safety of the neighborhood where such animals 
may range, such owner or owners shall be lable to a fine of not less than five 
dollars nor more than fifty dollars, which may be recovered before any justice 
of the peace of the county, with costs of suit, for the use of the school fund. 
[L. 754, p. 445, $1; L. 63, p. 447, § 1; L. 769, p. 400, § 1; Cd. 781, § 2555; 1 
H. C., § 2512. ] 


3 3486. Killing Vicious Cattle in Self-Defense. 


Any person who shall, in defense or himself or others, kill one or more 
such animals, shall not be liable for any damage for any such act. [L. 754, 
p. 445, § 2; L. 63, p. 447, § 2; L. 769, p. 400, § 2; Cd. 781, § 2556; 1 H. C., 
§ 2513. ] 


g 3487. No Person Shall Drive Another’s Stock From Range, When. 


No person shall be permitted to lead, drive, or in any manner remove 
any horse, mare, colt, jack, jenny, mule, or any head of neat cattle, or hog, 
sheep, goat, or any number of these animals, the same being the property of 
another person, from the range on which they are permitted to run in com- 
mon, without the consent of the owner thereof first had and obtained: Pro- 
vided, The owner of any such animals as aforesaid, finding the same running 
on the herd grounds, or on common range with other animals of the same, 
may be permitted to drive his own animal or animals, together with such other 
animals as he cannot conveniently separate from his own, to the nearest and 
most convenient corral, or other place for separating his own from other 
animals, if he, in such case, immediately, with all convenient speed, drive all 
such animals not belonging to himself back to the heard ground or range 
from which he brought such animals. [Ju °91, p. 25, § 1; 1 H. C., § 2514.] 


¢ 3488. Punishment for Violation of Last Preceding Section. 

Any person violating the provisions of the foregoing section shall be 
guilty of a misdemeanor, and on conviction thereof shall be punishable by a 
{ine of not less than twenty nor exceeding five hundred dollars, or imprison- 
ment not exceeding six months nor less than thirty days, or both such fine and 
imprisonment, discretionary with the court having jurisdiction of the same. 
[L. 791, p. 26, § 2; 1 IL C., § 2515.] 


@ 3489. Separation of Stock—Penalty. 


It shall be the duty of any and all persons searching or hunting for stray 
horses, mules, or cattle to drive the band or herd in which they may find 
their stray horses, mules, or cattle into the nearest corral before separating 
their said stray animals from the balance of the herd or band; that in order 
to separate their said stray animals from the herd or band, the person or 
persons owning said stray shall drive them out of and away from the corral 
in which they may be driven, before setting the herd at large. Any person 
violating this section shall be deemed guilty of a misdemeanor, and on convic- 
tion thereof, before a justice of the peace, shall be fined in any sum not ex- 


880 


Cuar. III.] OF DOMESTIC ANIMALS. [22 3490-3500 


ceeding one hundred dollars, and half the costs of prosecution; said fine so 
recovered to be paid into the school fund of the county in which the offense 
was committed; and in addition thereto shall be imprisoned until the fine 
and costs are paid. [L. ’69, pp. 408, 409, $§ 1, 2; Cd. ’81, § 2537; 1 H. C., . 
§ 2516.] 


3? 3490. Introduction of Infected Cattle Prohibited. 


The introduction of Texas cattle, or cattle infected with what is known 
as the Texas cattle disease or Spanish fever, into the state of Washington, is 
hereby prohibited. [L. ’69, p. 404, § 1; 1 H. C., § 2517.] 


@ 3491. Penalty for Introduction of Infected Cattle. 


Any person or persons introducing or bringing into said state any Texas 
cattle, or cattle infected with the Texas disease or Spanish fever, shall be 
deemed guilty of a misdemeanor, and upon conviction thereof shall be impris- 
oned in the county jail for a term not exceeding twelve months, or fined in a 
sum not less than five thousand dollars, or be both fined and imprisoned at 
the discretion of the court. [L. ’69, p. 404, § 2; 1 H. C., § 2518.] 


¢ 3492. Liability for Damages from Infected Cattle. 

Any person or persons offending, as stated in section 3490, shall be liable 
for any and all damages to any person or persons that may be injured by 
reason of the introduction of such Texas or diseased cattle. [L. 69, p. 405, 
§ 3; 1 H. C., § 2519. ] 


4 3493. Duty of Sheriffs and Constables. 

It shall be the duty of the sheriffs and constables of the several counties 
in the state to arrest and bring before a justice of the peace, for examination, 
any person they have reason to believe has violated section 3490. [L. ’69, 
p. 405, § 4; 1 H. C., § 2520. ] 


@ 3494. Fines, How Disposed of. 

All fines arising under the last four preceding sections shall be appro- 
priated as follows: One third to the officer making the complaint and arrest, 
one-third to the county, for county purposes, and one-third to the school fund 
of the county in which the offense was committed. [L. ’69, p. 405, § 6; 1 H. 
C., § 2521.] 


ARTICLE 8.—Esrrays. 


28500. Record of Estrays, County Auditors to Keep. 

It shall be the duty of the county auditors of the several counties of the 
state to keep a book of suitable dimensions to be called the “Record of 
estrays.” ([Cf. L. 68, p. 72, § 1; L.’75, p. 99, § 1; Cd. ’81, § 2538; 1 H. C., 
§ 2535.] 


Pras former acts on this subject see: L. '54, pp. 380-382; L. °60, pp. 337-339; L. '63, pp. 
LY 4! . 
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¢ 3501. Estrays, How Taken up. 

Any householder about whose premises any estrays may be in the habit 
of running at large may take up the same, and shall, within ten days, give 
‘ notice, by advertising the same in the newspaper doing the county printing, 
which advertising shall be continued for at least three weeks, giving as correct 
description as may be of natural and artificial marks and brands, also the 
probable age and size: Provided, That no estray shall be taken up from the 
fifteenth of March to the fifteenth of December, except breachy or vicious 
animals, which may be taken up in any month: And provided further, That 
if the animal be marked or branded, and the mark or brand is recorded in the 
auditor’s office of the county where such animal is found, such animal shall 
not be held to be an estray, unless the finder shal] give the owner ten days’ 
notice, by mail or otherwise, of his intention to take up said estray. [Cf. L. 
68, p. 72, § 2; L. 75, p. 100, $ 2; Cd. ’81, § 2539; L. ’86, p. 125, $ 1; 1 H. 
C., § 2536. ] 


¢ 3502. Owner May Recover Estray. 

If, previous to the expiration of ten days from the time of publishing 
the said notices, the owner shall prove said estray to be his, he shall be entitled 
to the same, by paving charges, which shall be two dollars for taking up, 
posting, etc., and a reasonable rate for keeping the same; and if the owner 
shall further prove that the person so posting an estray knew to whom such 
estray belonged, and yet did not notify the owner of his intention to post said 
estray, the person so taking up and posting shall not recover for either posting 
or keeping. [Cf. L. ’68, p. 73, § 3; L. 775, p. 100, § 3; Cd. 781, § 2540; L. 
"86, p. 125, § 2; 1 H. C., § 2537.] 


2 3503. Appraisement of Estray—Notice to County Auditor. 

If, at the expiration of ten days, no one shall have made his claims known 
to the taker-up, it shall be his duty to make a statement to the nearest justice 
of the peace of the county in which said estray is taken up, under oath, of 
the taking up of said estray, posting, ete., according to law, whereupon 
said justice shall appraise the estray, and immediately notify the county 
auditor of the same county, by letter or otherwise, that an estray has been 
taken up, with marks, natural and artificial, etc., and by whom, and said jus- 
tice shall receive for each appraisal and notification one dollar, and ten cents 
for every mile necessarily traveled in such service: Provided, That there 
shall be no charges for appraising on more than three head at the same time 
and place. [Cf. L. 68, p. 73, § 4; L. 75, p. 100, § 4; Cd. ’81, § 2541; 1 H. 
C., § 2538. | 
@ 3504. Estray Notice, Auditor Shall Record. 

It shall be the duty of the county auditor, upon receiving such notice 
from the justice, to make a record of the same in the “Record of estrays.” 
[L. ’68, p. 73, 8 5; L. 775, p. 100, $ 5; Cd. 781, § 2542; 1 H. C., § 2539.] 

2 3505. Sale of Estray, Notice of—Owner May Redeem, When. 
If the person entitled to the possession of an estray shall not appear and 
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make out his title thereto, within thirty days from the time the notice is 
filed with the county auditor, as provided in the next preceding section of this 
title, such estray shall be sold at the request of the finder, by the sheriff or 
any constable of the county, at public auction, upon first giving public notice 
thereof, in writing, by posting up the same in three public places in the 
precinct where said estray was taken up, at least ten days before such sale: 
Provided, That if such animal be appraised at twenty-five dollars or upwards, 
it shall be advertised for one week in the newspaper doing the county print- 
ing, and the finder may bid therefor at such sale, and after deducting all 
lawful charges of the finder as aforesaid, to be ascertained by the justice who 
appraised said animal, and the fees of the justice for appraising, and constable ` 
or sheriff, which shall be the same as a sale on execution, the remaining pro- 
ceeds of such sale shall be deposited in the treasury of the county for the use 
of common schools: Provided, That if the owner of the property sold, or his 
legal representative, shall within six months after the money shall have been 
deposited in the county treasury, furnish satisfactory evidence to the justice 
of the peace who has appraised said animal, of the ownership of said property, 
he or they shall be entitled to receive the amount so deposited in the county 
treasury, and shall also have the animal, by refunding all allowances and ex- 
penditures on the same, and such further amount as the justice who appraised 
_ the same shall deem just, and in case of an animal that was sold for fifty dol- 
lars or more, the owner shall have one year’s time to redeem the same: Pro- 
vided, however, That the taker-up of estrays shall forfeit all right to a con- 
sideration for subsisting the same, if he work or in any way use such 
estray, or take and keep the same out of the county in which the estray was 
taken up, more than three days at one time. [Cf. L. ’68, p. 73, § 6; L. 75, 
p. 700, § 6; Cd. 781, § 2543; L. 86, p. 125, § 3; 1 H. C., § 2540.] 


è 3506. Keeping Estray Without Notice—Penalty. 


If any person shall take up, keep, or use any estray, without complying 

_ with the provisions of this article, he shall be liable to damages in double the 
value of such estray, and for costs of suit, to be sued for and recovered in any 

= court having competent jurisdiction. [L. ’68, p. 74, § 7; L. 775, p. 101, § 7; 
Cd. 781, § 2544; 1 H. C., § 2541. | ; 


8507. Constable Shall Prosecute When. 


It shall be the duty of every constable within any county in this state, 
when complaint shall have been made to him by any person of a violation of 
any of the provisions of this article, to immediately enter suit, before the 
proper court, and the person making the complaint shall be the prosecuting 
witness: Provided, That if, upon trial, the complaint shall be found to be 
malicious or frivolous, the prosecuting witness shall pay all costs of suit. [L. 
275, p. 101, § 8; Cd. 781, § 2545; 1 H. C., § 2542.] 


? 3508. Fines to be Paid Into School Fund. 


All moneys collected as fines under the provisions of this title shall be 
paid into the treasury of the county where the same shall have been collected, 
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for the benefit of common schools in said county. [L. 775, p. 102, § 9; Cd. 
81, § 2546; 1 H. C., § 2543.] 


CHAPTER IV. 


OF BOUNTIES FOR DESTROYING WILD ANIMALS. i 


23510. County Commissioners May Offer Bounties for Killing Wild Animals. - 
The county commissioners of the several counties of this state are hereby 
authorized to offer and pay out of the county funds of the county treasury a 
bounty for the scalps of cougars, or panthers, or mountain lions, black or 
einnamon bears, wild cats, black and gray wolves, muskrats, squirrels, lynx, 
and coyotes. [Cf. L. 777, p. 324, § 1; L. 779, p. 141, § 2; Cd. 781, § 2557; L. 
86, p. 112, § 1; 1 H. C., § 2418. ] : 


For former laws on this subject see: L. '54, pp. 407, 408; L. ’63, pp. 494, 495; L. “71, p. 62, 
rep. by L. ’73, p. 488. 


23511. Limit of Amount of Such Bounties. 


The bounty provided for in this chapter shall not exceed, for each scalp, | 
as follows: For each mountain lion, cougar, or panther, not more than five 
dollars; for each black or cinnamon bear, not more than four dollars; for each 
black or gray wolf, not more than five dollars; for each wild cat, not more than 
two dollars; for each coyote, not more than one dollar; for each lynx, not more 
than two dollars; for each muskrat caught within fifty yards of any dike or 
dam, not less than ten nor more than twenty cents; and for each squirrel, | 
not more than five cents: Provided, That in the county of Clarke, the board 
of commissioners may offer and pay double the amount specified as a bounty 
for killing the animals named. [Cf. L. ’77, p. 324, § 2; L. ’79, p. 141, § 3; 
Cd. ’81, § 2558; L. 86, p. 112, § 2; 1 H. C., § 2419.] 


23512. Commissioners to Fix Rate of Bounty Offered. 


Whenever, in the opinion of the board of county commissioners, it shall 
be necessary to offer a bounty as provided in this chapter, they shall so order 
- in open court, and cause the order to be spread upon the minutes of the ses- 
sion. Said order shall fix the rate to be offered by the county for scalps, and 
may contain anything else necessary for carrying out and not inconsistent 
with the provisions of this chapter. [Cf. L. 777, p. 324, § 3; L. 779, p. 142, 
$ 4; Cd. 781, § 2559; 1 H. C., § 2-420.] 


23513. Notice of Offering Bounty. 


It shall be the duty of the county auditor, whenever the county com- 
missioners shall order that a bounty shall be paid, as provided in the preceding 
section, to give notice of the order of the board by posting, or causing to be 
posted, one notice in each precinct in the county; said notice shall state the 
amounts fixed by the board per scalp for each animal. [Cf. L. 777%, p. 324, § 
4; L. 779, p. 142, § 5; Cd. 781, § 2560; 1 I. C., § 2421.] 
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23514. Payment of Bounties—Records of. 

Whenever any persons shal] have any scalp of any animal named in this 
chapter upon which they wish to obtain bounty, they shall present the same to 
the county auditor, whose duty it shall be to examine the same, and ascertain 
if they have both ears upon them, and such person shall also present to the 
auditor a bill certified by affidavit that the animal or animals were killed 
within the county, and that it is just and correct; said bill shall be audited by 
the county auditor, and presented to the board of county commissioners at 
their next regular meeting, whose duty it shall be to order the same paid out 
of the treasury in like moneys as other claims against the county. It shall 
also be the duty of the auditor to keep a book provided for the purpose, in 
which he shall enter the names of all persons presenting scalps, the number 
and kind presented, and, after allowance by the board, the amount allowed 
to each person, which book shall be presented at each regular session for their 
examination and approval. The said auditor shall destroy said scalps, and 
return the proceedings to each regular session of the board of county commis- 
sioners. [Cf. L. ’77, p. 324, $$ 5, 6; L. 779, p. 142, 8$ 6, 7; Cd. 81, § 2561; 
1 II. C., § 2422.) 
¢ 3515. Revocation of Offer. 

The county commissioners may, at any regular term of the court, revoke 
their orders offering bounty for scalps. [Cf. L. 77, p. 325, § 7; L.’79, p. 142, 
§ 8; Cd. 781, § 2562; 1 H. C., § 2423.] 


CHAPTER V. 


OF FENCES. 


g 3520. Lawful Fence Defined. 

The following shall be considered lawful fences in this state: Post and 
rail or plank fences, five feet high, made of sound posts five inches in diameter, 
set substantially in the ground, not more than ten feet apart, with four planks 
not less than one inch thick and six inches wide, securely fastened by nails 
or otherwise, said planks not more than nine inches apart; post and rail 
fences, with posts not more than ten feet apart and rails not less than four 
inches wide (five of them), made in all other respects the same as the first 
described in this section; worm fences made in the usual way, of sound, sub- 
stantial rails or poles, five feet high, including riders with stakes firmly set in 
the ground, and spaces no greater than in post and plank or rail fences, except 
the two lower spaces, which shall not be more than four inches, and the top 
spaces, between riders, not to be more than sixteen inches. Ditch and pole, 
or board or rail, fence, shall be made of a ditch not less than four feet wide on 
top and three feet deep, embankment thrown up on the inside of the ditch, 
with substantial posts set in the embankment not more than ten feet apart, 
and a plank, pole, or rail securely fastened to said posts, at least seven feet 
high from the bottom of the ditch. [Cf. L. 769, p. 323, § 1; L. 71, p. 63, § 1; 
L.°73, p. 447, $1; Cd. 81, § 2488; 1 H. C., $ 2544] | 


See § 3535 infra, as to barbed-wire fences. For former laws relating to fences see: 
= : ’ pp. , 24; "63, p. 480. 


885 


23 3521-3525] OF AGRICULTURE [Tirte XIX. 


¢ 3521. Other Fences Declared Lawful. 


All other fences as strong and as well calculated to protect inclosures as 
either of those described in the preceding section shall be lawful fences. [Cf. 
L. 69, p. 324, § 2; L. 71, p. 64, § 2; L. 73, p. 447, $ 2; Cd. ’81, § 2489; 1 
H. C., § 2545.] 


¢ 3522. Trespass by Animals—Liability for. 


Any person making and maintaining in good repair, around his or her 
inclosure or inclosures, any fence such as is described in the last two preceding 
sections may recover in a suit for trespass before the nearest court having 
competent jurisdiction, from the owner or owners of any animal or animals 
which shall break through such fence, in full for all damages sustained on 
account of such trespass, together with the costs of suits; and the animal or 
animals so trespassing may be taken and held as security for the payment of 
such damages and costs: Provided, That such person shall have such fences 
examined and the damages assessed by three reliable disinterested parties 
and practical farmers, within five days next after the trespass has been com- 
mitted: And provided further, That if before trial the owner of such tres- 
passing animal or animals shall have tendered the person injured any costs 
which may have accrued, and also the amount in lieu of damages which shall 
equal or exceed the amount of damages afterwards awarded by the court or 
jury, and the person injured shall refuse the same and cause the trial to 
proceed, such person shall pay all costs, and receive only the damages awarded. 
[L. 769, p. 324, § 3; L. 771, p. 64, § 3; L. 773, p. 447, § 3; Cd. 781, § 2490; 1 
H. C., § 2546. ] i 


g 3523. Boundary Line Fences—Who Shall Support. 

When any fence has been or shall hereafter be erected by any person on 
the boundary line of his land, and the person owning the land adjoining 
thereto shall make or cause to be made an inclosure, so that such fence may 
also answer the purpose of inclosing his ground, he shall pay to the owner of 
such fence already erected one-half the value of so much thereof as serves for 
a partition fence between them. [L. 69, p. 324, § 4; L.?71, p. 65, § 4; L. ’73, 
p. 448, § 4; Cd. 781, § 2491; 1 H. C., § 2547.] 


3 3524. Partition Fence—Who Shall Erect. 


When two or more persons own land adjoining which is inclosed by one 
fence, and it becomes necessary, for the protection of the interests of one 
party, said partition fence should be made between them, the other or others, 
when notified thereof, shall erect or cause to be erected one-half of such 
partition fence, said fence to be erected on, or as near as practicable, the 
line of said land. [L. 69, p. 325, § 5; L. 71, p. 65, § 5; L. 773, p. 448, X 5; 
Cd. 781, § 2492; 1 H. C., $ 2548.] 


@ 3525. Failure of One Owner to Build—Rights of Other Owner. 


If after notice has been given by either party, and a reasonable length of 
time has elapsed, the other party neglect or refuse to erect or cause to be 
erected the one-half of such fence, the party giving notice may proceed to 
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erect or cause to be erected the entire partition fence, and collect by law 
one-half of the cost thereof from the other party. [L. ’69, p. 325,§ 6; L. 771, 
p. 65, § 6; L. ’%3, p. 448, § 6; Cd. 81, § 2493; 1 H. C., § 2549.] 


23526. Partition Fence, Who Shall Repair. 
The respective owners of adjoining inclosures shall keep up and maintain 
in good repair all partition fences between such inclosures in equal shares, so 


long as they shall continue to occupy or improve the same. [L. 769, p. 325, 
87; L.’71, p. 65, § 7; L. 773, p. 449, § 7; Cd. 781, § 2494; 1 H. C., § 2550.] 


@ 3527. Removal of Fences Not on Line. 

When any person shall unwittingly or by mistake erect any fence on the 
land of another, and when, by a line legally determined, that fact shall be 
ascertained, such person may enter upon the premises and remove such fence 
- at any time within three months after such line has been run as aforesaid: 
Provided, That when the fence to be removed forms any part of a fence in- 
closing a field of the other party having a crop thereon, such first person shall 
not remove such fence until such crop might, with reasonable diligence, have 
been gathered and secured, although more than three months may have 
elapsed since such division line was run. [L. ’69, p. 325, § 8; L. 771, p. 65, 
8; L. 73, p. 449, § 8; Cd. ’81, § 2495; 1 H. C., § 2551.] 


è 3528. Owner May Remove Half of Line Fence—Notice. 

When any party shall wish to lay open his inclosure he shall notify any 
person owning adjoining inclosures, and if such person shall not pay to the 
party giving notice one-half the value of any partition fence between such 
inclosures, within three months after receiving such notice, the party giving 
notice may proceed to remove one-half of such fence, as provided in the last 
preceding section. [L. 769, p. 325, § 9; L. 71, p. 65, § 9; L. ’%3, p. 449, § 9; 
Cd. 781, § 2496; 1 H. C., § 2552. ] | 


23529. Partition Fence, Assessment of. 

In assessing the value of any partition fence, the parties shall proceed 
as provided for the assessment of damages in section 3523. [L. 69, p. 326, 
$ 10; L. 771, p. 66, § 10; L. 773, p. 449, § 10; Cd. 781, § 2497; 1 H. C., § 
2553. | 


@ 3530. Impeachment of Assessment, and Recovery of Damages. 

Upon the trial of any cause occurring under the provisions of this chap- 
ter, the defendant may impeach any such assessment, and in that case the 
court or the jury shall determine the damages. [L. ’69, p. 326, § 11; L. 771, 
p. 66, § 11; L. 773, p. 449, § 11; Cd. 81, § 2498; 1 H. C., § 2554.] 


Sections 3520-3532 constitute “this chapter.” 


@ 3531. Ownerof Unruly Animal Liable For Damages. 


The owner of any animal that is unruly, and in the habit of breaking 
through or throwing down fences, if, after being notified that such animal is 
unruly and in the habit of breaking through or throwing down fences as 
aforesaid, he shall allow such animal to run at large, shall be liable for all 
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damages caused by such animal, and any and all other animals that may be 
in company with such animal. [L. ’69, p. 326, § 12; L. 771, p. 66, § 12; L. 
"3, p. 449, § 12; Cd. ’81, § 2499; 1 H. C., § 2555.) 


8 3532. Sufficiency of Proof in Action for Damages. 
In case of actions for damages under this chapter, it shall be sufficient 
to prove that the fence was lawful when the break was made. [L. ’71, p. 
66, § 13; L. "3, p. 450, § 13; Cd. 781, § 2500; 1 H. C., § 2556.] 
See note to § 3530. 


#3533. Barbed-Wire Fence is Lawful Fence. 
All fences constructed and maintained according to the provisions of 


section 3535 shall be lawful fences. [L. 86, p. 127, § 3; L. 788, p. 96, § 3; 1 
H. C., § 2556a. | l 


¢ 3534. Barbed-Wire Fence Unlawful—Exception. 


It shall be unlawful for any person or persons to construct, erect, or 
maintain any fence or portion of a fence of barbed wire, except as hereinafter 
provided. [L. 786, p. 126, § 1; L. 788, p. 95, § 1; 1 H. C., § 2557.] 

Compare Code of ’81, §§ 1262-1265. 


@ 3535. Barbed-Wire Fences—How to be Constructed. 

Any person desiring to construct, enact [erect], or maintain any fence of 
barbed wire shall construct the same in the following manner, and not other- 
wise: The posts shall be set not more than thirty fect apart, the first wire 
shall not be more than twenty-two inches from the ground, the second wire 
thirty-four inches, and the third wire forty-eight inches; each and every one 
of the wires shall be tightly stretched and securely fastened to said posts, 
and four light poles or strips shall be fastened between cach two posts to said 
wires vertically, leaving no greater space than about six feet between said 
posts and poles or strips, or the said posts may be set not more than twelve 
feet apart, and two barbed wires and one pole, rail, or plank securely fastened 
to said posts, or one barbed wire and two rails, poles, or planks securely 
fastened to said posts. [Cf. L. ’79, p. 146, $ 1; L. ’83, p. 57, § 1; L. ’86, p. 
127, § 2; L. 788, p. 95, § 2; 1 H. C., § 2558.] 


3 3536. Must be Kept in Repair—Penalty for Failure. 

It shall be the duty of every person building, erecting, or maintaining, 
in whole or in part, any of the hereinbefore mentioned wire fences, to keep 
the same in good repair, and if upon five days’ notice to any such person or 
persons, his or her agent, that his or her fence is not in good repair, and he 
or she shall neglect to repair the said fence for a period of five days after 
receiving such notice, such person shall be deemed guilty of a misdemeanor, 
and shall upon conviction thereof be fined in any sum not less than twenty- 
five nor more than fifty dollars. [Cf. L. 783, p. 58, § 2; L. 786, p. 127, § 4; 
L. 88, p. 95, § 4; 1 H. C., § 2559.] 


2 3537. Violation of Provisions of Chapter—Penalty. 
Any person violating any of the provisions of the four last preceding 
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sections shall, upon conviction thereof, be deemed guilty of a misdemeanor, 

and shall be fined in any sum not less than twenty-five nor more than two 

hundred dollars: Provided, That nothing in this chapter shall prevent any 

person from using more wires, posts, or strips in the erection of any fence. 

[Cf. L. 779, p. 146, § 2; L.’86, p. 127, § 5; L. 88, p.’95, § 5; 1 H. C., § 2560.] 
Sections 3533-3537 constitute “this chapter.” 


¢ 3538. Highway May be Temporarily Fenced, When. 

Whenever any inhabitant of this state shall have his fences removed by 
floods or destroyed by fire, the county commissioners of the county in which | 
he resides shall have power to grant a license or permit for him or her to put 
a convenient gate or gates across any highway for a limited period of time, 
to be named in their order, in order to secure him from the depredations upon 
his crops until he can repair his fences, and they shall grant such license or 
permit for no longer period than they may think absolutely necessary. [L. 
71, p. 103, § 1; 1 IL. C., § 2561.] 


23539. Auditor May Issue Permit, When. 

It shall be lawful for the auditor of any county to grant such permit in 
vacation, but his license shall not extend past the next meeting of the com- 
missioner’s court. [L. ’71, p. 104, § 2; 1 H. C., § 2562.] 


$ 3540. Continuance After Expiration of License—Penalty. 

Any person retaining a gate across the highway after his license shall 
expire shall be subject to a fine of one dollar for the first day and fifty cents for 
each subsequent day he shall retain the same, and it may be removed by the 
road supervisor as an obstruction, at the cost of the person placing or keepirig 
it upon the highway. [L. 771, p. 104, § 3; 1 H. C., § 2563.] 


CHAPTER VI. 
OF HORTICULTURE, 


¢ 3545. Commissioner, Appointment of. 


A commissioner of horticulture shall be appointed by the governor. It | 
is hereby provided, prior to appointment, the applicant must furnish a cer- 
tificate from the faculty of the college of agriculture that he is a skilled horti- 
culturist; on such certificate the governor may make the appointment. Be- 
fore entering upon the discharge of his duties said commissioner shall take 
and subscribe an oath to support the constitution of the United States, and 
the constitution and laws of the state of Washington, and to faithfully dis- 
charge the duties of his office, which said oath, together with the aforesaid 
certificate, shall be filed with the secretary of state. Said commissioner shall 
keep his office at Tacoma, which shall be open to the public during normal 
office hours, every day excepting Sunday and legal holidays and days when he 
may be necessarily absent attending to official duties in other parts of his 
district. [L. 797, p. 308, § 1.] 

For former laws on this subject see: L. '91, pp. 12-17; L. '%, pp. 89-98, 
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3 3546. Duties of Commissioner. 


The object for which said commissioner is appointed is to maintain and 
exercise a supervisory directory over the horticultural industries of the state, 
to enforce the laws relative to the importation, transfer and sale of fruit, 
fruit trees, plants or nursery stock within the state, and to give such instruc- 
tion to fruit culturists regarding cultivation, and the extermination of fruit 
pests, as the nature of the case may demand. The official term of the com- 
missioner of horticulture shall begin on the first day of April, eighteen hun- 
dred and ninety-seven, and continue for four years and until his success or is 
` appointed and qualified. Said commissioner shall reccive annually, in full 
censideration of his official services, the sum of one thousand dollars, and for 
incidental expenses of his office, such as necessary traveling fare, stationery 
and postage, the sum of five hundred dollars, or so much thereof as shall be 
actually expended. Each of said sums shall be due and payable in monthly 
installment in warrants drawn by the state auditor on the state treasurer. [L. 
97, p. 308, § 2.] 


è 3547. May be Removed. 


Said commissioner may be removed from office at any time for cause, 
such as inefficiency, neglect of duty or immoral conduct, but no removal from 
the office of commissioner of horticulture shall be made for political reasons. 
Vacancies occurring in the office of commissioner during a term shall be filled 
by the governor making an appointment for the unexpired term under rules 
_ and regulations as prescribed in section 3545 for full term appointments. [L. 
97, p. 309, § 3.] 


2 3548. Horticultural Societies. 


Fruit culturists in any county in this state are hereby authorized and 
empowered to organize into a county horticultural socicty, and the better to 
promote and protect the horticultural interests of the county, the society will 
nominate a qualified person for county inspector of fruits, trees and plants, 
and of insect pests destructive to the fruit interests of the county. The nom- 
ination shall be made to the board of commissioners (of the county wherein 
said society is organized), who are hercby authorized to appoint such person 
as county fruit inspector, deliver to him a certificate of his appointment, and 
mail a duplicate copy of such certificate to the said state commissioner of 
horticulture; said county inspectors shall be entitled to a per diem of two 
dollars for each day’s actual service, to be paid by the county in which said 
inspector is appointed. [L. ’97, p. 309, § 4.] 


g 3549. License for Selling Nursery Stock. 


No person, firm or corporation shall engage or continue in the business 
of selling within the state, or importing fruit trees, plants or nursery stock 
into this state, without first having obtained a license to carry on such busi- 
ness in this state, as in this chapter provided: [Provided,] That this section 
shall not apply to any person or persons who may from time to time sell or 
give away any fruit trees, plants or nursery stock the growth of which shall be 
the result of his or their own industry, and where such sales are made without 
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canvassing, soliciting, advertising or the employment of agents. [L. ’97, p. 
309, § 5.] 


@ 3550. Application for, How and to Whom Made. 

Any person, firm or corporation may obtain a license to engage or con- 
tinue in the business of selling and importing fruit trees, plants or nursery 
stock into this state by submitting his application therefor to the commis- 
sioner of horticulture, together with a satisfactory bond in the sum of one 
thousand dollars, to be approved by the said commissioner, conditioned that 
the principal and his or their agents will faithfully obey the provisions of this 
act and the laws of the state of Washington, and that the said principal will 
pay the cost of inspection and destruction of all infested nursery stock or 
other material or goods imported into or sold within such district of this 
state, by the said principal or his or their agent. Licenses granted under this 
chapter shall be for two years or less, at the discretion of the commissioner. 
[L. *97, p. 310, § 6.] 


¢ 3551. Notice to Commissioner of Shipments. 

It shall be the duty of every person, firm or corporation licensed to do 
business under this chapter to notify the commissioner of horticulture of his 
intention to ship an invoice of fruit trees, plants or any nursery stock from 
one point to another within the state, or to import an invoice of similar goods 
from without to any point within the state, whether for the purpose of sale or 
for personal use. Such notice shall contain the name and address of both the 
consignor and consignee, and a descriptive invoice of the goods to be shipped, 
the freight or express office at which the goods are to be delivered and the 
name or title of the transportation company from whom the consignee is to 
receive such goods. Such notice shall be mailed at least twenty-four hours 
before the day of such shipment. [L. 797, p. 310, § 7.] 


@ 3552. Penalty. 

Any person, firm or corporation who shall sell, within this state, or im- 
port into this state, any fruit trees, plants or nursery stock, in violation of 
the provisions of this chapter, shall be deemed guilty of a misdemeanor, and, 
on conviction thereof, shall be fined for each offense in any sum not less than 
twenty-five nor more than one hundred dollars. [L. ’97, p. 310, § 8. ] 


g 3553. Penalty for Agent. 

Any person who shall offer for sale, or solicit persons within this state to 
purchase from him, any fruit trees, plants or nursery stock belonging to any 
person or firm not licensed under the provisions of this chapter, shall be 
deemed guilty of a misdemeanor, and fined in any sum not exceeding one hun- 
dred dollars. All fines imposed for violation of the provisions of this chapter 
shall be paid to the treasurer of the county wherein the violation was com- 
mitted, and placed to the credit of the general fund of such county. [L. ’97, 
p. 310, § 9.] 


@ 3554. Means for Preventing Spread of Contagious Diseases, etc. 
For the purpose of preventing the introduction and spread of.contagious 
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diseases, fruit pests, spores and fungus growth among fruit trees and plants 
and other nursery stock, and for the disinfection and cure of fruit tree diseases, 
and the extirpation of fruit pests, spores and fungus growth, the commissioner 
of horticulture shall prescribe such remedies as he shall deem best; describe 
and formulate such remedies, with their proper mode of application, with 
such additional instructions as he may deem necessary, into a circular or bul- 
letin, which he shall have printed and distributed to the several county horti- 
cultural societies and inspectors in his district; he shall include also in said 
bulletin the rules and regulations under which a person, firm or corporation 
may lawfully sell, import into this state and sell or authorize to be sold, fruit 
trees, plants or nursery stock, and the penalties to be incurred for a violation 
of these rules; he shall prepare also a poster which shall contain said rules, 
regulations and penalties, which shall be distributed with the said bulletins. 
County inspectors are directed to put up said posters in not less than three 
conspicuous places in their county, one of which places must be in front of 
the county court house. The commissioner of horticulture shal] hear and 
promptly decide all appeals from the county inspectors, and his decisions shall 
have full force and effect until set aside by the courts of the state. In all 
cases of appeal he shall disregard technicalities; decide cach and every case 
on its merits. All appeals from county inspectors to the commissioner shall 
be under forms and regulations as prescribed by the commissioner. He shall 
approve or reject all bonds required by Jaw to be submitted to him, and he 
shall file and safely keep all bonds and other papers by law required to be 
filed with him. He shall examine all fruits, specimens of fruit trees, shrub- 
bery or plants submitted to him for examination; enter the result of his 
= examination in a register to be kept by him for that purpose, and send a copy 
of such result to the person asking for the examination. He shall, from time 
to time, as he may deem for the best interests of the horticultural industry of 
the state, publish bulletins which shall be sent free to the various county hor- 
ticultural societies in the state; such bulletins to contain a brief resume of 
the discoveries of science of interest to horticulture, or any other matter 
which the commissioner shall deem of importance to such interests. And 
unless there be urgent or special need therefor, no bulletin shall contain any 
matter that has appeared in any previous bulletin. [L.’97, p. 311, § 10.] 


? 3555. County Inspectors. 


County fruit inspectors who shall be appointed under and by authority 
of this chapter are hereby authorized and empowered to enforce the provisions 
of this chapter to prevent the introduction and spread of fruit tree and plant 
diseases, insect pests, fungi spores, eggs or larvae of insects injurious to the 
fruit interests of his county or of this state. [L. ’97, p. 312, $ 11.] 


@ 3556. Inspection of Orchards, etc.—Disinfection of. 


It is hereby made the duty of the county fruit inspector, if from his per- 
sonal observation, complaint or other credible information he has reason to 
suspect that any person, company or corporation has an orchard, trees or 
nursery of trees, vines or garden, fruit packing house, storeroom, or that any 
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other place or material in his county is infected with, or is a repository for, 
eggs, larvae, of any noxious insects injurious to fruits and plants, or that any 
trees, fruits or plants are in transit to his county from outside of this state, or 
-about to be disseminated within his county, which are known or are suspected 
to be from localities that are infested with any disease or pests injurious, or 
that may become injurious to the fruit interests of his county or state. He 
shall without delay inspect the premises, property or materials so suspected, 
and if the same is found to be infected as aforesaid, he shall notify, in writing 
(prescribing the manner of disinfection), the owner, his agent, or the person ® 
in charge of the same, to treat and disinfect the said premises or property 
within five days. If any person so notified shall neglect or fail to disinfect 
such said premises or property in the manner and in the time prescribed in 
said notice, the person so notified and failing to disinfect the infected property 
or premises shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be fined not less than five dollars nor more than fifty dollars 
and costs of action in court, which fine and costs shall be a judgment lien 
upon said premises or property. After the expiration of said ten days and 
the failure on the part of the owner or person in charge to disinfect the said 
premises or property as aforesaid, then, to prevent the spread of insect pests 
or disease, it will be the duty of the county inspector to enter on such premises 
or property and disinfect the same. The cost of such disinfection shall be a 
lien against said premises or property, the payment of which shall be collecti- 
ble, with costs, in any court of the state. [L. *97, p. 312, § 12.] 


4 3557. Sale Infected Stock—Penalty. 


Any person or persons who shall bring into the state, sell, offer for sale, 
distribute or give away fruit trees, plants, shrubs, fruit or other material in- 
festea with any kind of insect pests injurious to fruit, fruit trees or plants, 
shal! be guilty of a misdemeanor, and upon conviction thereof shall be pun- 
isned by a fine of not less than twenty-five dollars nor more than two hundred 
dollars, or by imprisonment in the county jail not less than sixty days nor 
more than one year: Provided, That for each repeated offense the person 
or persons convicted, as aforesaid, may be punished by a fine of one hundred 
to two hundred dollars, or by imprisonment not to exceed two years. Anv 
person or persons who shall sell, offer for sale, distribute or give away any tree 
or trees, root or roots, grafts, cuttings or scions, infested with insect pests, 
spores or fungus growth, shall be deemed guilty of a misdemeanor, and on 
conviction thereof shall be punished by a fine [of] not less than five dollars 
nor more than twenty-five dollars, or by imprisonment in the county jail not 
less than ten days nor more than thirty days. A repetition of the offense 
shall subject the offender to increased penalty, not over the maximum above 
stated. Any nursery trecs, shrubs or plants which have been shipped from 
and to any place within the state for distribution or for planting, and which 
are infested with any injurious insects, larvae, or fungus growth, shall be 
disinfected under the direction of the inspector of the county whercto such 
trees and plants are taken, and the cost of said disinfection shall be charged 
to the owner of said articles, and shall be a lien on said trees, shrubs or plants 
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until paid; and the person in possession of said articles being held subject to 
lien shall have a legitimate claim against the party from whom he received 
the articles for reimbursement of costs, including cost of collection, and may 
be enforced in any of the courts of the state. It is provided that if the cost 


of said disinfection is more than five dollars, the expenses shall not exceed 
the rate of five cents per tree; and said lien to be foreclosed upon like notice 


and manner as in the case of sales of personal property on execution. [L. 97, 
p. 313, § 13.] 


a 
¢ 3558. Inspector Shall Have Access, etc. 


The county fruit inspector shall, in the performance of his duty as such 
Imspeetor, have on any day (except Sundays) free access to orchards, nurseries, 
gardens, hop fields, packing houses, fruit stands and store rooms where fruit 
may be kept; fruit boxes, full or empty, or any other materials or place sus- 
pected of being infested with insect pests or diseases injurious to the fruit 
interests of the state. If he find any nursery, orchard, garden or other place 
or material infected with insects or fungus growth, larvae or spores injurious 
to the fruit interests, he shall forthwith notify in writing the owners, occu- 
pants or persons in possession thereof that the same is infected, and direct the 
manner in which the same shall be disinfected. If the owner, occupant or 
person in possession of said orchard, garden, store room, fruit stand or other 
place or infested material, shall not within ten days disinfect the same in 
the manner by the county inspector required, or shall not have appealed from 
the decision of the county inspector to the commissioner of horticulture, if the - 
premises infected be an orchard or nursery of fruit trees, a garden, fruit stand 
or store room, and the person or persons in charge thereof having neglected 
or refused to disinfect the said premises within the time specified in said 
notice, nor have appealed as aforesaid, then the county inspector shall enter 
on and disinfect any of the said premises so neglected, and the costs thereof 
shall be a ligitimate charge and lien, with interest until paid, upon the real 
property of the owner of such premises so disinfected; such lien shall be col- 
lectible, with costs of suit, in any of the courts of the state, as other lawful 
elaims are collectible. If the infected property be transportable materials, 
the county inspector shall notify in writing the person in charge thereof to 
disinfect the same within twenty-four hours, and prescribe the manner of 
disinfection. If the person in charge of said infected materials neglect or 
refuse to disinfect the same as notified, or failed to appeal, then the inspector 
shall destroy such infected materials as fruits, fruit boxes, baskets, wrappings 
and portable fruit stands by burning the same. If an appeal be taken the 
inspector shall (after the twenty-four hours’ notice) take immediate possession 
of such moveable property and safely keep the same until the appeal is de- 
cided; if the decision of the commissioner be in favor of the appellant the 
property shall be returned to him; on an adverse decision the property will 
be destroved by the inspector. All appeals from the action or demands of the 
county inspector shall be taken to the said state commissioner of horticulture. 
[L. 79%, p. 314, § 14.] 
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CHAPTER VII. 
OF SUGAR BOUNTY. 


¢ 3568. One Cent Per Pound Bounty. 


There shall be paid out of the state treasury to any person, firm or cor- 
poration engaging in the manufacture of sugar in this state from beets, grown 
in the state of Washington the sum of one cent per pound upon each and 
every pound of sugar so manufactured under the conditions and restrictions 
of this chapter. [L. 797, p. 213, $ 1.] 


For former acts on this subject see: L. '93, pp. 145, 146; L. ’95, pp. 431-432. 


$3569. Must Have 90 Per Cent Crystallized Sugar. 


No bounty shall be paid upon sugar not containing at least ninety per 
cent of crystallized sugar, and only upon sugar produced from beets for which 
not less than four dollars per ton has been paid to the producer. The quan- 
tity and quality upon which said bounty is claimed shall be determined by 
the president of the state agricultural college, with whom all claimants shall, 
from time to time, file verified statements showing the quantity and quality 
of sugar manufactured by them and the price paid the producer for beets and 
the amount of sugar manufactured upon which said bounty is claimed. The 
president of the agricultural college shall, without unnecessary delay, visit 
or cause to be visited by such persons as he shall designate in writing as in- 
spectors, the factory where said sugar has been produced or manufactured, 
and inspect the sugar so manufactured, and take such evidence by sworn 
testimony of the officers or employees of such factory or others as to the 
amount and quality of sugar so manufactured and the price paid for the beets 
as to him or the person designated by him shall appear satisfactory and con- 
clusive. [L. 797, p. 213, § 2.] 


23570. Claims Certified to State Auditor. 

When any claim arising under this chapter is filed, verified and proven to 
the satisfaction of the president of the agricultural college as herein provided, 
he shall certify the same to the auditor of the state, who shall draw a warrant 
upon the state treasurer for the amount due thereon payable to the party or 
parties to whom the said sum or sums are due: Provided, That no greater 
sum that fifty thousand dollars shall be paid out of the state treasury as a 
bounty in any one year. [L. 97, p. 213, § 3.] 


@ 3571. Limitations and Effect of Chapter. 

The benefits of this chapter shall accrue to any person, firm or corpora- 
tion that shall erect and complete a sugar manufactory or manufactories within 
the state prior to November first, eighteen hundred and ninety-nine, and the 
bounty herein provided shall be paid said person, firm or corporation for a 
period of three years from the time such factories shall have been completed 
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and in operation. This chapter shall be taken and considered to be a contract 
and irrevocable with all such persons, firms, or corporations as shall complete 
the erection of such manufactory or manufactories prior to November first, 
eighteen hundred and ninety-nine. [L. ’97%, p. 214, § 4.] 


CHAPTER VIII. 
OF CANADA THISTLES. 


2 3578. Suffering Growth of Thistles is Unlawful. 

If any person or persons owning, possessing, or having care or charge of 
any land or lands, improved or unimproved, inclosed or uninclosed, in this 
state, shall knowingly, wilfully, or willingly permit or suffer any Chinese or 
Canada thistles to grow up thereon, and suffer the same to stand until its seeds 
get ripe, such person or persons shall be guilty of a misdemeanor, and upon 
conviction thereof shall, for the first offense, be fined in the sum of ten dollars, 
and for the second offense not less than twenty-five nor more than fifty dollars, 
to be recovered, with costs, in any action to be brought in the name of the 
state of Washington, for the use and benefit of the public school fund in the 
county where the offense is committed; or action therefor may be brought 
before any court of competent jurisdiction in the county. [Cd. 781, § 2238; 
1 H. C., § 2424. ] 


¢ 3579. Road Supervisors to Destroy Thistles on Highway. 

It shall be the duty of each supervisor of roads in each road district under 
the same penalties, for non-compliance as prescribed in preceding section, to 
call out a sufficient number of laborers to cut down and destroy any Chinese or 
Canada thistles found growing in the public highways in his road district; 
said supervisor to have said thistles cut down and destroyed before the seed 
shall have matured, and said supervisor shall credit each and every person 
or laborer so called out with the amount of labor so performed at the rate of 
two dollars per day on his road tax: Provided, That the counties of Cowlitz, 
Skamania, Pacific, Clarke, and Wahkiakum shall not be included in the 
provisions of this chapter. [Cd.’81, § 2239; 1H. C., § 2425. ] 


~ See infra § 3770, duty of road supervisor to destroy Canada thistles. 
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CHAPTER I. 
OF AUCTIONEERS. 


@ 3585. Record, Auctioner’s Must Keep, and What to Contain. 

Auctioneers are hereby required in all cases where property is offered to 
them to be sold at auction, and when there is doubt or uncertainty on the part 
of the auctioneer as to the rightful ownership of such property, to keep in a 
book provided for the same a record or inventory of the property so offered 
for sale, together with any marks or brands found on such property; also a 
minute description and record of the person or persons offering such property 
forsale. [L.’90, p. 458, § 1; 1 H. C., § 2372. ] 


See supra § 2866, hawkers and peddlers. 


8 3586. Must Keep Records Open to Inspection, and Give Information. 

The records required to be kept in the last preceding section shall be open 
at all times to inspection by any one who may be interested in property which 
may have been stolen or unlawfully acquired, and auctioneers are hereby re- 
quired in any case to give all information they may have of property received 
and sold, or offered for sale by them. [L. 790, p. 458, § 2; 1 H. C., § 2373.] 
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3 3587. Violation of Provisions—Penalty for. 


Any person or persons violating any of the provisions of this chapter 
shall, upon conviction thereof, be fined in any sum not less than one hundred 
dollars nor more than one thousand dollars, or be imprisoned in the county 
jail not to exceed one year, or both fine and imprisonment, at the discretion of 
the court. [L. 90, p. 458, § 3; 1 H. C., § 2374.] 


CHAPTER II. 


OF BILLS OF LADING, OR WAREHOUSE RECEIPI'S, COMMISSION MEN, 
WHARFINGERS, WAREHOUSEMEN, AND OTHERS. 


23590. Bill of Lading or Warehouse Receipt, What is. 


A bill of lading or warehouse receipt is an instrument in writing signed 
by a carrier, warehouse proprietor, or his agent, describing the freight so as 
to identify it, stating the name of the consignor or owner, the terms of the 
contract for carriage or storage, and agreeing or directing that the freight be 
delivered to the order or assigns of a specified person at a specified place. [L. 
86, p. 121, § 1; 1 H. C., § 2399.] 


The fact that a receipt given by a mill 
owner is signed by the manuger of his mill 
as ‘“‘warehouseman,” does nut make it a 
warchousemian's receipt: Steaubli v. Blaine 
Nat'l BK., 11 W., 426. 

A memorandum of a receiving agent of a 
ship, signed and showing a receipt of goods 
for shipment and delivery, will be consid- 


Columbia, 1 W. T., 95. 

A wharfinger to whom a ship delivered 
goods, with instructions not to pass them 
until the freight is paid, is the agent of the 
ship: Id. 

Two or three trips of a steamer at a port, 
and the discharge of cargoes thereat, will 
not establish a custom which would control 


ered a bill of lading: Williams v. Steamer thecourt: Id 


¢ 3591. Warehouse Receipts to be Given by Whom, and to Show What. 

It shall be the duty of every person keeping, controlling, managing, or 
operating, as owner or agent or superintendent of any company or corporation, 
any warehouse, commission house, forwarding house, mill, wharf, or other 
place where grain, flour, pork, beef, wool, or other produce or commodity is 
stored, to deliver to the owner of such grain, flour, pork, beef, wool, or produce 
or commodity, a warehouse receipt therefor, bearing the full name of those 
operating said houses, which receipt shall bear the date of its issuance, and 
shall state from whom received, the number of sacks, if sacked, the number 
of bushels or pounds, the condition or quality of the same, and the terms 
and conditions upon which it is stored. [L. 91, p. 272, $1; 1H. C., § 2400; 
Or., § 4201.] 


2 3592. General Form of Warehouse Receipt. 


The receipt required in the last preceding section of this chapter shall 
be in form as follows:— 
[Name of firm or company. ] 
No. . [Place and date.] 
Received in store from [name of consignor], [quantity], gross, lbs., 
tare, lbs., net, lbs., No. [give here grade and name of com- 
modity], at owner’s risk of unavoidable damage, to be delivered at this ware- 
house, upon return of this receipt, properly indorsed, and payment of charges. 
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This receipt negotiable when duly indorsed by consignor. Storage to [here 
give amount and date]. . 
a Signed [name of firm or company]. 

[Name of agent], Agent. 


[L. 791, p. 275, § 8; 1H. C., $ 2401.] 


¢ 3593. Receipts Not to be Given, When—Duplicates Must be so Marked. 
No person shall issue any receipt or other voucher, as provided for in 
section 3591, for any grain, flour, wool, pork, beef, or other produce or com- 
modity, not actually in store at the time of issuing such receipt, or issue any 
receipt in any respect fraudulent in its character, either as to its date or the 
quantity, quality, or grade of such property, or duplicate or issue a second 
receipt for the same, while any former receipt is outstanding for the same 
property, or any part thereof, without writing across the face thereof the 


- word “duplicate.” [L. 791, p. 273, § 2; 1 H. C., § 2402; Or., § 4202.] 


28594. Warehousemen Must Not Mix Grain, etc., so as to Destroy Identity. 

~. No person operating any warehouse, commission house, forwarding 
house, mill, wharf, or other place where grain, flour, pork, beef, wool, or other 
produce or commodity is stored shall mix any grain, flour, beef, pork, wool, or 
other produce or commodity of different grades together, or deliver one grade 
for another, or in any way tamper with the same while in his possession or cus- 
tody, with a view of securing any profit to himself or any other person, and 
in no case mix different grades together while in store: Provided, That 
nothing in this act shall be construed to prohibit any person operating any 
warehouse, cominission house, forwarding house, mill, wharf, or other place 
where grain, pork, wool, or other produce or commodity is stored from keep- 
ing, piling, or storing any produce or commodity offered for storage 
separate and apart from other produce or commodity, by marking such pro- 
duce or commodity in such a manner that it can be identified and delivered 
on presentation of the warehouse receipt or voucher which was given for same; 
in which case the receipt given shall designate the mark on the produce or 
commodity so stored. [L. 91, p. 273, § 3; 1 H. C., § 2403; Sce Or., § 4203.] 


“This act”: §§ 3591-3598 constitute “this act.” 


@ 3595. Consent of Receipt Holder Necessary for Release of Goods. 

No person operating any warehouse, commission house, forwarding 
house, mill, wharf, or other place of storage, shall sell, encumber, ship, trans- 
fer, or in any manner remove or permit to be shipped, transferred, or removed 
from the place of storage at which the receipt is given, any grain, flour, beef, 
pork, wool, or other produce or commodity for which a receipt has been given 
by him as aforesaid, whether received for storing, shipping, grinding, or man- 
ufacturing or other purposes, without the written consent of tke holder of the 
receipt. [L. 91, p. 273, § 4; 1 H. C., § 2404; Or., § 4204. ] 


% 3596. Goods Must be Delivered on Presentation of Receipt. 
On the presentation of the receipt given by any person operating any 


warehouse, commission house, forwarding house, mill, wharf, or other place of 
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storage, for any grain, flour, beef, wool, pork, or other produce or commodity, 
and on payment of all the charges due thereon, the owner shall be entitled to 
the immediate possession of the commodity named in such receipt, and it 
shall be the duty of such warehouseman, wharfinger, mill man, or other 
person having the possession thereof, to deliver such commodity to the owner 
of such receipt without further expense to such owner, and without unneces- 
sary delay. [L.’91, p. 274,§ 6; 1 H.C., § 2405; see Or., § 4206. ] 


@ 3597. Criminal Prosecutions and Actions for Damages. 

Any person who shall violate any of the provisions of this act shall be 
liable to indictment, and upon conviction shall be fined in any sum not ex- 
ceeding five thousand dollars, or imprisonment in the penitentiary of this 
state not exceeding five years, or both; and in case of a corporation the person 
acting for said corporation shall be liable for a like punishment upon indict- 
ment and conviction. And all and every person or persons aggrieved by a 
violation of this act may have and maintain an action at law against the 
person or persons, corporation or corporations, violating any of the provisions 
of this act, to recover all damages, immediate or consequential, which he or 
they may have sustained by reason of such violation, before any court of com- 
petent jurisdiction, whether such person shall have been convicted under this 
act or not. [L. 791, p. 274, § 7; 1 H. C., § 2106; Or., § 4207.] 

See note to § 3594, as to “this act.” 


? 3598. Receipts, etc., Declared Negotiable—Indorsement, Effect of. 

All checks or receipts given by any person operating any warehouse, 
commission house, forwarding house, mill, wharf, or other place of storage, 
for any grain, flour, pork, beef, wool, or other produce or commodity, stored 
or deposited, and all bills of lading, and transportation receipts of every kind, 
are hereby declared negotiable, and may be transferred by indorsement of 
the party to whose order such check or receipt was given or issued, and such 
indorsement shall be deemed a valid transfer of the commodity represented 
by such receipt, and may be made either in blank or to the order of another. 
[L. 791, p. 274, § 5; 1 H. C., § 2407; Or., § 4205.] 


23599. Same—Negotiability of Warehouse Receipt. 

All the title to the freight which the first holder of a bill of lading or 
warehouse receipt had, when he received it, passes to every subsequent in- 
dorsee thereof in good faith, and for value, in the ordinary course of business, 
with like effect and in like manner as in the case of a bill of exchange. [L. 
86, p. 121, § 2; 1 H. C., § 2408. ] 


2 3600. When Drawn to ‘‘Bearer,” Transferred by Delivery. 


When a bill of lading or warchouse receipt is made to “bearer” or in 
equivalent terms, a simple transfer thereof by delivery conveys the same title 
as an indorsement. [L. ’86, p. 121, § 3; 1 H. C., § 2409.] 


3 3601. Not to Affect Certain Rights. 
A bill of lading or warehouse receipt does not alter the rights or obli- 
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gations of the carrier or warehouse proprietor as defined in this chapter, 
unless it is plainly inconsistent therewith. [L. °86, p. 121, § 4; 1H. C., § 
2410. ] : 

See note to § 3605. 


¢ 3602. Duplicate Bills of Lading, etc. 

A carrier or warehouse proprietor must subscribe and deliver to the 
consignor on demand any reasonable number of bills of lading or warehouse 
receipts, not exceeding three (one original and the balance marked “dupli- 
cate,” and the original to state the number of duplicates issued) of the same 
tenor, expressing truly the original contract for carriage or storage, and if 
he refuses to do so, the consignor may take the freight from him, and recover 
from him, besides, all damages thereby occasioned. [L. °86, p. 121, § 5; 1 
H. C., § 2411.] 


¢ 3603. Exoneration of Carrier, etc. 

A carrier or warehouse proprietor is exonerated from liability for freight 
by delivery thereof, in good faith, to any holder of an original bill of lading or 
warehouse receipt thereof, properly indorsed, or made in favor of the bearer. 
[L. ’86, p. 121, § 6; 1 H. C., § 2412.] 


3 3604. Carrier May Require Bill or Indemnity. 
When a carrier or warehouse proprietor has given a bill of lading, ware- 
house receipt, or other instrument substantially equivalent thereto, he may 


require its surrender, or a reasonable indemnity against claims thereon, before 
delivering the freight. [L. 86, p. 121, § 7; 1 H. C., § 2413.] 


¢ 3605. Singular Number to Import Plural. 

Words used in this act in the singular number shall be construed to 
import the plural number, whenever such construction is necessary to give 
force and effect to the provisions of this act. [L. 86, p. 121, § 8; 1 H. C., § 
2414. ] 


“This act”: § 3590 and the last above seven sections of this chapter constitute ‘‘this 
act.” 


CHAPTER III. 
OF LIMITED PARTNERSHIP. 


@ 3610. Limited Partnership May be Formed. 

Limited partnership for the transaction of mercantile, mechanical, or 
manufacturing business may be formed within this state, by two or more 
persons, upon the terms and subject to the conditions contained in this chap- 
ter. [L. 769, p. 380, § 1; 1 H. C., § 2917; Or., § 3848; see Ind., § 6033. ] 


3 3611. Of Whom Composed, and Liability of Members. 
A limited partnership may consist of two or more persons, who are known 
and called general partners, and are jointly and severally liable as general 
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partners now are by law, and of two or more persons who shall contribute to 
the common stock a specific sum in actual money as capital, and are known 
and called special partners, and are not personally liable for any debts of 
the partnership, except as in this chapter specially provided. [L. ’69, p. 380, 
§ 2; 1 H. C., § 2918; see Or., § 3849; sce Ind., § 6034.] 


¢ 3612. Certificate to be made, Acknowledged, and Filed. 

The persons forming such partnership shall make and severally subscribe 
a certificate, in duplicate, and file one of such certificates with the county 
auditor of the county in which the principal place of business of the partner-~ 
ship is to be. Before being filed, the execution of such certificate shall be 
acknowledged by each partner subscribing it, before some officer authorized 
to take acknowledgments of deeds, and such certificate shall contain the name 
assumed by the partnership and under which its business is to be conducted, 
the names and respective places of residence of all the general and spccial part- 
ners, the amount of capital which each special partner has contributed to the 
common stock, the general nature of the business to be transacted, and the 
time when the partnership is to commence, and when it is to terminate. [L. 
’69, p. 380, § 3; 1 H. C., § 2919; Or., § 3850; Ind., § 6035. ] 


@ 3613. False Statement—Publication of Copy. 

Such partnership cannot commence before the filing of the certificate of 
partnership, and if a false statement is made in such certificate, all the persons 
subscribing thereto are liable as general partners for all the debts of the 
partnership. The partners shall, for four consecutive weeks immediately 
after the filing of the certificate of partnership, publish a copy of the same in 
some weekly newspaper published in the county where the principal place of 
business of the partnership is, or if no such paper be published therein, then 
in some newspaper in general circulation therein, and until such publication 
is made and completed, the partnership is to be deemed general. [I. ’69, p. 
380, § 4; 1 H. C., § 2920; Or., § 3851; see Ind., §§ 6036, 6037. ] 


{ 3614. Renowal of Limited Partnership. 

A limited partnership may be continued or renewed by making, acknowl- 
edging, filing, and publishing a certificate thereof, in the manner provided in 
this chapter for the formation of such partnership originally, and every 
such partnership, not renewed or continued as hercin provided, from and 
after the expiration thereof according to the original certificate, shall be a 
general partnership. [L. ’69, p. 381, § 5; 1 H. C., § 2921; Or., § 3852; see 
Ind., § 6038. ] 


@ 3615. Name of Firm—When Special Liable as General Partner. 

The business of the partnership may be conducted under a name in 
which the names of the general partners only shall be inserted, without the 
addition of the word “company” or any other general term. If the name of 
any special partner is used in such firm with his consent or privately, he shall 
be deemed and treated as a general partner, or if he personally makes any 
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contract, respecting the concerns of the partnership, with any person except 
the general partners, he shall be deemed and treated as a general partner in 
relation to such contract, unless he makes it appear that in making such 
contract he acted and was recognized as a special partner only. [L. ’69, p. 
881, § 6; 1 H. C., § 2922; Or., § 3853; see Ind., § 6039.] 


¢ 8616. Withdrawal of Stock and Profits—Effect of. 

During the continuance of any partnership formed under this chapter 
no part of the capital stock thereof shall be withdrawn, nor any division of 
interests or profits be made, so as to reduce such capital stock below the sum 
stated in the certificate of partnership before mentioned; and if at any time 
‘during the continuance or at the termination of such partnership, the prop- 
erty or assets thereof are not sufficient to satisfy the partnership debts, then 
the special partners shall be severally liable for all sums or amounts by them 
in any way received or withdrawn from such capital stock, with interest 
thereon from the time they were so received or withdrawn respectively. [L. 
69, p. 381, § 7; 1 H. C., § 2923; Or., § 3854; Ind., § 6040.]. 


43617. Suits by and Against Limited Partnership—Parties. 

All actions, suits, or proceedings respecting the business of such part- 
nership shall be prosecuted by and against the general partners only, except 
in those cases where special partners or partnerships are to be deemed general 
partners or partnership, in which case all the partners deemed general part- 
ners may join therein; and excepting also those cases where special partners 
are severally liable on account of sums or amounts received or withdrawn from 
the capital stock, as provided in the last preceding section. [L. ’69, p. 381, 
$ 8; 1 H. C., § 2924; Or., § 3855; see Ind., § 6043. ] 


? 3618. Dissolution, How May be Accomplished. l 

No dissolution of a limited partnership shall take place, except by opera- 
tion of law, before the time specified in the certificate of partnership, unless 
a notice of such dissolution, subscribed by the general and special partners, . 
is filed with the original certificate of partnership, or the certificate, if any, . 
renewing or continuing such partnership, nor unless a copy of such notice be 
published for the time and in the manner prescribed for the publication of 
the certificate of partnership. [L. ’69, p. 382, § 9; 1 H. C., § 2925; Or., $ 
3856; see Ind., § 6044. ] : 


3 3619. Liabilities and Rights of Members of Firm. 

In all cases not otherwise provided for in this chapter, all the members 
of limited partnerships shall be subject to all the liabilities and entitled to 
all rights of general partners. [L. ’69, p. 382, § 10; 1 H. C., § 2926; Or., 


§ 3857; Ind., § 6045.] 


See infra § 6188 et seq., and notes, admin- 
istration of partnership property. 

LIEN OF PARTNERS. — Each partner 
has a lien upon all the assets of the firm to 
pay the balance due him upon settlement, 
and to pay firm debts. As against this lien 
no exemption can prevail. The firm credi- 
tors may take advantage of this lien, and 


by execution levy upon the partnership as- 
sets, become subrogated in law to the rights 
of the partners in said lien, which lien is 
paramount to any individual right of any 
one or all of the partners to set up a claim 
that the property is exempt from levy un- 
der execution: Charleson v. McGraw, 3 W. 
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POWER AND LIABILITY OF SURVIV- exclusive control of the property of the 
ING PARTNER.—On the death of a part- firm, and actions upon the firm obligations 
ner, the surviving partner, in the absence must be brought against him: Barlow v. 
of a statutory provision, is entitled to the Coggan, 1 W. T., 257. 


CHAPTER IV. 
OF TRADE MARKS. 


383621. Counterfeiting Trade Marks Prohibited. 


Whenever any person, or any association or union of workingmen has 
heretofore adopted or used, or shall hereafter adopt or use, and has filed as 
hereinafter provided any label, trade mark, term, design, device or form of 
advertisement for the purpose of designating, making known, or distinguish- 
ing any goods, wares, merchandise or other product of labor, as having been 
made, manufactured, produced, prepared, packed or put on sale by such 
person or association or union of workingmen or by a member or members of 
such association or union, it shall be unlawful to counterfeit or imitate such 
label, trade mark, term, design, device or form of advertisement, or to use, sell, 
offer for sale, or in any way utter or circulate any counterfeit or imitation of 
any such label, trade mark, term, design, device or form of advertisement. 
[L. 797, p. 65, § 1.] 

For former laws on this subject see: L. ’91, pp. 29-30; 1 H. C., $§ 3125-3130; L. '95, p. 344. 


¢ 3622. Penalty. 

Whoever counterfeits or imitates any such label, trade mark, term, 
design, device or form of advertisement, or sells, offers for sale, or in any way 
utters or circulates any counterfeit or imitation of any such label, trade mark, ` 
term, design, device or form of advertisement; or keeps or has in his posses- 
sion, with intent that the same shall be sold or disposed of, any goods, wares, 
merchandise or other product of labor to which or on which any such counter- 
feit or imitation is printed, painted, stamped or impressed; or knowingly sells 
or disposes of any goods, wares, merchandise or other product of labor con- 
tained in any box, case, can or package, to which or on which any such 
counterfeit or imitation is attached, affixed, printed, painted, stamped 
or impressed; or keeps or has in his possession, with intent that the same shall 
be sold or disposed of, any goods, wares, merchandise or other product of 
labor, in any box, case, can or package, to which or on which any such coun- 
terfeit or imitation is attached, affixed, printed, painted, stamped or im- 
pressed shall be punished by a fine of not more than one hundred dollars, 
or by imprisonment for not more than three months. [L. 97, p. 65, § 2.] 


83623. Filing and Recording. 
Every such person, association or union, that has heretofore adopted or 
used, or shall hereafter adopt or use, a label, trade mark, term, design, device 
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or form of advertisement, as provided in section 3621, may file the same for 
record in the office of the secretary of state by leaving two copies, counterparts 
or fac similes thereof, with said secretary, and by filing therewith a sworn 
application specifying the name or names of the person, association or union 
on whose behalf such label, trade mark, term, design, device or form of ad- 
vertisement shall be filed, the class of merchandise and a description of the 
goods to which it has been, or is intended to be appropriated, stating that the 
perty so filing, or on whose behalf such label, trade mark, term, design, 
device or form of advertisement shall be filed, has the right to the use of 
the same, that no other person, firm, association, union or corporation has 
the right to such use either in the identical form or in any such near resem- 
blance thereto as mav be calculated to deceive. and that the fac-simile or 
counterparts filed therewith are true and correct. There shall be paid, 
for such filing and recording, a fee of two dollars. Said secretary 
shall deliver to such person, association or union so filing or causing 
to be filed any such label, trade mark, term, design, device or form 
of advertisement, so many duly attested certificates of the recording of the 
same as such person, association or union may apply for, for each of which 
certificates said secretary shall receive a fee of one dollar. Any such certifi- 
cate of record shall, in all suits and prosecutions under this act, be sufficient 
proof of the adoption of such label, trade mark, term, design, device or form 
of advertisement. Said secretary of state shall not record for any person, 
union or association, any label, trade mark, term, design, device or form of 
advertisement that would probably be mistaken for any label, trade mark, 
term, design, device or form of advertisement theretofore filed by or on behalf 
of any other person, union or association. [L. 97, p. 66, § 3.] 


@ 3624. Fraudulent Filing, etc.—Penalty. 

Any person who shall, for himself, or on behalf of any other person, 
association or union, procure the filing of any label, trade mark, term, design 
or form of advertisement in the office of the secretary of state, under the 
provisions of this chapter, by making any false or fraudulent representations 
or declaration, verbally or in writing, or by any fraudulent means, shall be 
liable to pay any damages sustained in consequence of any such filing, to be 
recovered by or on behalf of the party injured thereby, in any court having 
jurisdiction, and shall be punished by a fine not excecding one hundred dol- 
lars or by imprisonment not exceeding three months. [L. ’97, p. 67, § 4.] 


¢ 3625. Enjoining Use, etc. 

Every such person, association or union adopting or using a label, trade 
mark, term, design, device or form of advertisement, as aforesaid, may pro- 
ceed by suit to enjoin the manufacture, use, display or sale of any counterfeits 
or imitations thercof, and all courts of compctent jurisdiction shall grant 
injunctions to restrain such manufacture, use, display or sale, and may award 
the complainant in any such suit damages resulting from such manufacture, 
use, sale or display, as may be by the said court deemed just and reasonable, 
and shall require the defendants to pay to such person, association or union 
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all profits derived from such wrongful manufacture, use, display or sale; and 
such court shall also order that all such counterfeits or imitations in the pos- 
session or under the control of any defendant in such cause be delivered to 
an officer of the court, or to the complainant, to be destroyed. [L. ’97, p. 
67, § 5.] 


¢ 3626. Penalty for Unauthorized Use. 

Every person who shall use or display the genuine label, trade mark, 
term, design, device or form of advertisement of any such person, association 
or union, in any manner, not being authorized so to do by such person, union 
or association, shall be deemed guilty of a misdemeanor, and shall be pun- 
ished by imprisonment for not more than three months, or by a fine of not 
more than one hundred dollars. In all cases where such association or union 
is not incorporated, suits under this chapter may be commenced and prose- 
cuted by an officer or member of such association or union on behalf of and for 
the use of such association or union. [L. ’97, p. 67, § 6.] 


@ 3627. Penalty for Use of Name or Seal. 

Any person or persons who shall, in any way, use the name or seal of any 
such person, association or union or officer thereof, in and about the gale of 
goods or otherwise, not being authorized to so use the same, shall be guilty of 
a misdemeanor, and shall be punishable by imprisonment for not more than 
three months, or by a fine of not more than one hundred dollars. [L. ’9%, 


p. 68, § 7.] 


? 3628. Penalty for Defacing or Removing Trade Mark, etc. 

Any person using the trade mark so adopted and filed by any other per- 
son, or any imitation of such trade mark, or any counterfeit thereof; or who 
shall, in any manner mutilate, deface, destroy or remove such trade mark 
from any goods, wares, merchandise, article or articles, or from any package 
or packages containing the same, or from any empty or second hand package 
which has contained the same or been used therefor, with the intention of 
using such empty or second hand package, or of the same being used to 
contain goods, wares, merchandise, article or articles of the same general 
character as those for which they were first used; and any person who shall 
use any such empty or second hand package for the purpose aforesaid, without 
the consent in writing of the person whose trade mark was first applied 
thercto or placed thereon shall, upon conviction thereof, be fined in any sum 
not less than one hundred dollars, or by imprisonment for not more than 
three months, and the goods, wares, merchandise, article or articles, contained 
in any such second hand package or packages shall be forfeited to the original 
user of such package or packages whose trade mark was first applied thereto 
or placed thereon. The violation of any of the above provisions as to each 
particular article or package shall be held to be a separate offense. [L. ’97, 


p. 68, § 8.] bah ats 


$ 3629. ‘Person’? Defined. 
The word “person,” in this chapter, shall be construed to include a per- 
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son, co-partnership, corporation, association or union of workingmen. [L. 
"97, p. 68, § 9.] 


CHAPTER V. 
OF MARKING CASKS AND OTHER PACKAGES. 


¢ 3630. Description of Marks to be Filed and Published. 

All persons engaged in the manufacture, bottling, or selling of ale, 
porter, lager beer, soda, mineral water, or other beverages in casks, kegs, 
bottles or boxes, with their names or other marks of ownership stamped or 
marked thereon, may file in the office of the secretary of state, and also in 
the office of the auditor of the county in which such articles are manufac- 
tured, bottled or sold, a description of names or marks so used by them, and 
cause the same to be printed for six successive weeks in a weekly newspaper, 
printed in the English language, in counties where no daily newspaper is 
printed or published; and in counties where a daily newspaper is printed 
and published, the same shall be published in a daily newspaper of general 
circulation, printed in the English language, six times a week for six suc- 
cessive weeks, in counties where such articles are manufactured, bottled or 
sold. [L. 797, p. 50, § 1.] 


? 3681. Unlawful to Use, Sell or Destroy—Penalty. 

It is hereby declared to be unlawful for any person or persons hereafter, 
without the written consent of the owner or owners thereof, to fill with ale, 
porter, lager beer or soda, mineral water or other beverages, for sale or to 
be furnished to customers, any such casks, barrels, kegs, bottles or boxes 
so marked or stamped, or to sell, dispose of, buy or traffic in, or wantonly 
destroy any such cask, barrel, keg, bottle or box so marked, stamped, by the 
owner or owners thereof, after such owner or owners shall have complied 
with the provisions of section 3630. Any person or persons who shall violate 
any of the provisions of this chapter shall be deemed guilty of a misdemeanor, 
and upon conviction thereof shall be fined five dollars for each and every 
cask, barrel, keg, or box, and fifty cents for each and every bottle so by 
him, her or them filled, bought, sold, used, trafficked in or wantonly destroyed, 
together with costs of suit for first offense, and ten dollars for each and 
every cask, barrel, keg and box and one dollar for each and every bottle so 
filled, bought, sold, used, trafficked in, or wantonly destroyed, together with 
the costs of suit for each subsequent offense. [L.’97, p. 51, $ 2.] 


¢ 3632. Use or Possession Prima Facie Evidence. 

The using by any person other than the rightful owner thereof, without 
such written permission, of any such cask, barrel, keg, bottle or box, for 
the sale therein of ale, porter, lager beer, soda, mineral waters or other 
beverages, or to be furnished to customers, or the buying, selling or trafficking 
in any such barrel, keg, bottle or box, by any person other than the owner, 
without such written permission, or the fact that any junk dealer or dealers 
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in casks, barrels, kegs, bottles or boxes, shall have in his or her possession any 
such cask, barrel, keg, bottle or box so marked or stamped and registered as 
aforesaid, without such written permission, shall and is hereby declared to 
be prima facie evidence that such use, buying, selling, trafficking in or pos- 
session is unlawful within the meaning of this chapter. [L. 797, p. 51, § 3.] 


CHAPTER VI. 
OF WEIGHTS AND MEASURES. 


? 3633. Standard of Weights and Measures—Custody of. 

The standard of weights and measures in this state shall agree exactly 
with the standard as recognized and furnished by the United States, and 
shall, for the purpose of security and verification, be kept in the custody of 
the secretary of state. [L. ’90, p. 266, § 1; 1 H. C., § 3134. ] 


For former laws on this subject see: L. L. '63, pp. 491-493; L. ’69, pp. 353, 354; L. ‘77, 
"64, pp. 398-400; L. ’58, p. 30; L. '60, p. 327; p. 332, repealing L. ’69. 


¢ 3634. Secretary of State to be State Sealer—Duties of. 


The secretary of state shall be ex officio state sealer of weights and 
measures, and shall have the care and custody of the authorized public stand- 
ards of weights and measures. He shall try and prove by such standards 
all weights and measures, scales and beams, which may belong to any county, 
and be sent and brought to him for that purpose by the county sealer, and 
shall seal such, when found to be accurate, by stamping on them the letter 
“W? with a seal which he shall have and keep for that purpose. [L. 790, 
p. 266, $ 2; 1 H. C., § 3135.] 


2 3635. County Auditor Shall be Sealer of, for His County—Duties. 


The county auditor of each county shall be the sealer of weights and 
measures for the county, and shall have the care and custody of the county 
standards. He shall procure at the expense of the county, when not already 
provided, a full set of weights and measures, scales and beams, which he shall 
cause to be tried, proved, and sealed by the state standards, under the direc- 
tion of the secretary of state. [L. 790, p. 266, § 3; L. ’69, p. 353, $$ 1, 2; 1 
H. C., § 3136. ] 


Under this section, authorizing each coun- weights and measures by the auditor, al- 
ty auditor to procure a full set of weights though the county commissioners may not 
and measures, etc., when such weights and have authorized nor subsequently ratified 
measures have not already been provided, the purchase: Barnard & Co. v. Wahkia- 
the county ts lable for a purchase of such kum Co., 7 W., 210. 


8 3636. Secretary of State Shall Instruct Each County Auditor—Notice etc. 

The secretary of state shall authorize and instruct the county auditor of 
cach and every county in this state in regard to testing and verifying weights 
and measures within said county, and shall furnish said county auditor with 
a copy of this chapter, and the county auditor shall immediately post in his 
oftice due notice of his authority and readiness to act as inspector and sealer 
of weights and measures, and shall advertise the same in two papers in said 
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county for the month of January in each year: Provided, however, That in 
counties where no newspapers are published, that notices shall be posted in 
five public places. [L. 90, p. 267, § 4; 1 H. C., § 3137.] 


¢ 3637. County Sealers Shall Try, Prove, and Seal, When. 

The several county sealers shall try and prove all weights and measures, 
scales and beams, when requested so to do, and when the same are found or 
made to conform to the legal standards, they shall sea] and mark such weights 
and measures with a seal to be kept by them for that purpose. [L. 90, p. 267, 
§ 5; 1 H. C., § 3138.] 


2 3638. Fees of State and County Sealers Prescribed. 

The state and county sealers of weights and measures in this state shall 
charge for testing or sealing any beam or scale the sum of fifty cents: Pro- 
vided, That no charge shall be made for testing or sealing weights for counter, 
gold, or apothecary scales, and for each and every weight or measure ten 
cents; for sealing and marking liquid and dry measures, if the same be a 
gallon or more, ten cents; if less than a gallon, five cents. They shall also 
be entitled to a reasonable compensation for making such weights and meas- 
ures conform to the standards established by this chapter. [L. 90, p. 267, 
$ 6; 1 H. C., § 3139.] 


? 3639. Commissioners to Pay Expenses of Procuring Standards. 

The expense justly chargeable to any county in this state and incurred in 
and immediately connected with procuring county standards of weights and 
measures, and noticing and advertising the same in furtherance of the provi- 
sions and intentions of this chapter, shall, on presentation of proper and 
sufficient vouchers to the county commissioners, be accepted and paid by 
said county. [L. 790, p. 268, § 7; 1 H. C., S SEO: 


3 3640. Penalty for Using Any Fraudulent Scale, etc. 

Any person in this state who shall, after thirty days subsequent to 
published notice from the county sealers of weights and measures, as provided 
in section 3636, be found using any false or fraudulent beam, scale, weight, 
or measure, and who shall fail or neglect, on written notice of the same from 
any persun aggrieved, or in any way cognizant thereof, to nave said imperfect 
bram, scale, weight, or measure duly inspected, and by proper authcrity ad- 
justed and sealed, or who shall use the same scale, weight, or measure subse- 
quent to said notice without correction or adjustment, as provided in this 
chapter, any person so offending shall be Jiable to an action in law and penalty 
of twenty dollars for each and every offense, to be paid into the county fund. 
[L. 790, p. 268, § 8; 1 H. C., § 3141.] 


8 3641. Oath of State and County Sealers. 

The secretary of state, and each and every county sealer of weights and 
measures in this state, shall, before entering upon the performance of any 
official duties described or implied in this chapter, take and subscribe the 
following oath or affirmation:— 
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I, , do swear (or affirm) that I will not seal or give any certificate of 
correctness for any scale, weight, or measure but such as shall, as nearly as 
possible, agree with the standard in my keeping, as the standard of the state 
of Washington and of the United States, and that I will, to the best of my 
ability, execute and discharge truly and faithfully the trusts imposed in me. 
So help me God.” 


Which oath or affirmation shall be filed in the office of the secretary of 
state. [L. 790, p. 268, § 9; 1 H. C., § 3142.] 


¢ 3642. Half Bushel of Certain Articles, What Constitutes. 
In the sale of fruits, vegetables, and all other articles sold by heaped 


measure, one thousand two hundred and eighty-two cubie inches shall con- 
stitute a half bushel. [L. 790, p. 268, § 10; 1 H. C., § 3143.] 


@ 3643. Hundred Weight and Ton, What Constitutes. 

The hundred-weight shall consist of one hundred pounds, and twenty 
such hundred-weights shall constitute a ton. [L. 790, p. 268, § 11; 1 H. C., 
§ 3144] 


è 3644. Bushel of Certain Commodities, Weight of. 

Whenever any of the following articles shall be contracted for, or sold, 
or delivered, and no special contract or agreement shall be made to the con- 
trary, the weight per bushel shall be as follows, to wit: Wheat, sixty pounds; 
clover seed, sixty pounds; rye or Indian corn, fifty-six pounds; oats, thirty- 
two pounds; barley, forty-eight pounds; buckwheat, forty-two pounds; dried 
apples or peaches, twenty-eight pounds; potatoes, sixty pounds; green apples 
or pears, forty-five pounds; flax, fifty-six pounds. [L. 791, p. 269, § 12; 1 
H. C., § 3145; L. 793, p. 30, § 1.] De ee 


3 3645. Penalty for Giving Less or Taking More. 
Whoever, in buying any of the articles mentioned in the preceding scc- 
tion, shall take any greater number of pounds thereof to the bushel, or in 
selling any of said articles shall give any less number of pounds thereof 
to the bushel, than is allowed by said section [3644], with intent to gain 
advantage thereby, except when expressly authorized so to do by special con- 
tract or agreement to that effect, shall be liable to the party injured in double 
the amount of the property so wrongfully taken or not given, and ten dollars 
in addition thereto, to be recovered in any court of competent jurisdiction. 
[L. 791, p. 269, § 13; 1 H. C., § 3146.] 


¢ 3646. Measurement of Charcoal. 

All baskets for measuring charcoal, in this state, shall contain two 
bushels, and shall be of the following dimensions, viz.: Nineteen inches in 
breadth in every part thereof, and seventeen and one half inches deep, meas- 
uring from the top of the basket to the highest part of the bottom, and be 
well heaped: Provided, That nothing in this section shall be construed so 
as to prevent the use of any basket, box, or other measure in conformity with 
the standard of measurement as provided in this section. [L. ’77, p. 333, § 1; 
1 H. C., § 3147.] 
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3 38647. Penalty for Violation of Preceding Section. 


Any person or persons who shall violate the provisions of the last preced- 
ing section shall be liable to a fine of five dollars for each and every offense so 
committed, to be collected in similar manner as other fines for similar cases 
are now collected, and all fines collected as aforesaid shall belong to the 
school fund of the county in which such offense or offenses may have been 
committed. [L. ’77, p. 333, § 2; 1 H. C., § 3148.] 


¢ 3648. Hops, Fixing Tare, Weight of Bales, etc. 


The amount of tare to be deducted from the gross weight of each bale 
of hops grown and hereafter sold in this state is hereby fixed at five pounds 
per bale. Five yards of baling cloth is the maximum quantity to be used in 
making the bale, and the standard weight of each yard of baling cloth is hereby 
fixed at from twenty-four to thirty ounces. The standard weight for a bale 
of hops is hereby fixed at from one hundred and seventy-five to two hundred 
and ten pounds. Any vendor of hops using heavier sacking than that speci- 
fied in this section, or using any extraneous matter in the baling thereof, 
shall have the same deducted as additional tare. [L. °90, p. 522, $ 1; 1H. C., 
g 3149.] 


CHAPTER VII. 
OF BILLS OF EXCHANGE AND PROMISSORY NOTES. 


4 3650. Notes—Effect and Negotiability of. 

All notes in writing made and signed by any person whereby he shall 
promise to pay to any other person or his order, or unto the bearer, any sum 
of money therein mentioned, shall be due and payable as therein expressed, 
and shall have the same effect and be negotiable in like manner as inland 
bills of exchange according to the custom of merchants. [L. ’54, p. 400, § 1; 
L. ’60, p. 302, $ 1; L. 63, p. 427, § 1; Cd. 781, § 2295; 1 H. C., § 2383; Or., 
§ 3188. ] 


See infra § 4798 and notes, statute of limi- 
tations. 

See infra § 4824 et seq., parties to actions. 

See infra § 4535, action by assignee ot chose 
in action. 

See infra § 5705 et seq., and notes, actions 
to protect sureties. 

See infra § osSo et seq., 
mortgages. 

See infra § 5913, promissory note not to 
discharge statutory liens. 

See infra § 3665, legal interest. 

See infra § 4365, notes, etc., 
drawn by telegraph. 

See infra § 4267 and notes, private corpor- 
ations. 

NEGOTIABLE INSTRUMENTS. — The 
execution of a promissory note on Sunday 
does not thereby render it invalid in this 
state: Main v. Johnson, 7 W., 321. 

Conditions in a promissory note providing 
for payment of attorneys’ fees in case of 
suit to enforce its collection does not affect 
Second Nat’l Bank v. 


foreclosure of 


made and 


its negotiability: 
Anglin, 6 W., 403. 

One who, not being the payee, writes his 
name on the back of a promissory note 


after its execution and before delivery is 
prima facie liable thereon as a joint maker: 
Donohue-Kelly Banking Co. v. Savings 
Bank, 13 W., 407. 

If two notes executed at the same time 
but payable at different dates are secured 
by mortgage upon real estate, the assign- 
ment of the notes to different parties does 
not give the assignee of the note first ma- 
turing a priority in the proceeds, but the 
assignees are entitled to share pro rata 
therein (Miller v. Wash. Sav. Bk., 5 W., 200, 
dist.): First Nat’l Bk. v. Andrews, 7 W., 
261; 38 Am. St. Rep., 885. 

If the holder of two notes secured by 
mortgage sells one and at the same time 
transfers the mortgage to the purchaser of 
the note, the purchaser is given a priority 
in the security, and the assignment there- 
after of the other note to third parties gives 
the assignee no greater right than those 
held by the assignor: Miller v. Sav. Bk., 
5 W., 200, distinguished in First Nat'l Bk. v. 
Andrews, supra. 

If a written instrument constitutes botha 
promissory note and a mortgage, the holder, 
at his option, may recover a money judg- 
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ment on it, as a promissory note, or proceed 
to foreclose: Frank v. Pickle, 2 W. T., 55. 

A payment and acceptance of interest on 
a promissory note relieves the note from the 
statute of limitations: Kosloski v. Yesler, 
2 W. T., 407. 

The complaint alleging the making of a 
note September, 1565, payable the day fol- 
lowing; that he same had not been paid nor 
any part of it, except a payment in Septem- 
ber, 1871, and another in September, 1877, 
Held, that there was no allegation of pay- 
ment, and that prima facie, the note was 
barred by the statute of limitations, and 
for that reason the complaint failed lo state 
sufficient facts to constitute a cause of ac- 
tion: Yesler v. Oglesbee, 1 W. T., 6v4. 

ln a transitory action, the statute of lmi- 
tations of the forum, and not that of the 
place Where the contract is made, governs; 
hence, When a maker of a promissory note, 
given in California, removes to Washing- 
ton, before the statute of that state had run 
upon the note, he cunnot thereafter, in a 
court of Washington, interpose the statute 
of limitations of California for the purpose 
of barring the action: Adams v. Kelly, 2 
W. T., 26:3. 

ACTIONS ON.—The fact that a promis- 
sory note falls due during the pendency of 
aun action prematurely brought thereon, will 
not entitle plaintif to judgment: Commer- 
cial Bank v. Hart, 10 W., ous. 

The surrender by a mortgagor of posses- 
sion of mortgaged premises to the mort- 
gagee, under a power of sale contained in 
the mortgage, const utes no defense to an 
action on the note by an assignee of the 
note and mortgage, When the mortgugee 
has no authority to act as ugent of the 
assignee: Dewing v. Crueger, 7 W., 590. 

In an action upon a promissory note an 
allegation that plaintiff loaned money to 
defendant is supported by proof that the 
money Was obtained by defendant from 
poaintiff’s wife, and that it was plaintiff's 
money: Pilling v. Morse, 5 W., 797. 

In an action upon promissory notes given 
in payment of an antecedent debt, to which 
the payor’s name was signed by his wife, 
the payor’s execution thereof is sulficiently 
established where it is shown that he and 
his wife had together carefully considered 
and gone over the {tems of indebtedness tor 
Which the notes Were given, and that he 
had signed the mortgage to secure said 
notes, and in which they were substantially 
described: Bell v. Waudby, 4 W.. 743. 

In an actfon upon a promissory note by 
an indorsee who makes the payee a party 
defendant, the production of the note in 
evidence with an indorsement in blank 
thereon, is sufficient to prima facie estab- 
lish the fact that the plaintiff is the owner: 
Yakima Natl bk. v. Knipe, 6 W., 34s. 

Demand is not necessary before suit upon 
a negotiable note payable on demand at a 
particular place, the bringing of suit being 
a swtEcient demand of payment: Hardin v. 
Sweeney, 14 W., 129. 

If the complaint in 
promissory note alleges that the payees 
thereof had “for value recetved, duly de- 
livered, transferred and assigned said prom- 
Issory note to the plaintiffs, who are now 
the owners and holders thereof.” an issue 
of ownership is tendered where the answer 
denies each and every allegation of the 
complaint, “save and except that defend- 
ants signed and delivered to the payee a 
a eee etc.: Tullis v. Shannon, 3 

or i r 

In an action by the payee of a promissory 
note against the maker thereof. a complaint 
alleging that the payee assigned said note 
to a certain bank as security for a loan, 
and that the bank, though requested there- 
to, refuses to bring suit after the maturity 
of said note, fails to show a right of action 
in the plaintiff: Davis v. Briekson. 3 W., 
654; distinguished in Fairhaven Land Co. v. 
Jordan, 5 W., 735. 

The fact that a promissory note was never 
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in the actual possession of the payee, prior 
to the commencement of a suit thereon, ig 
not of itself sufficient to defeat his right to 
recovery: Glenn v. Hill, 11 W., 641. 

An interrogatory to the jury asking 
whether defendant “signed the note as 
maker, surety or indorser’’ was properly 
refused, where the undisputed proof showed 
that he signed as indorser: Wilkie v. Chan- 
don, 1 W., 355. 

Where no demand is necessary to bind the 
indorser, it is not error for the court to ex- 
clude an interrogatory to the jury as to 
whether plaintiff demanded payment of the 
maker of a promissory note before the com- 
meneement of suit: Id. 

The fact that the court, In an action upon 
a promissory note, assessed the amount of 
attorneys’ tees due thereon, and added 
same to the verdict, is not prejudicial error: 
Yakima Nat'l Bk. v. Knipe, 6 W., 348; 
Hardy v. Hohl, 11 W., 1 

lf a promissory note contains a provision 
for the payment of an attorney’s fee in case 
of suit, such provision must be construed 
as a promise to pay a reasonable attorney’s 
fee: Cloud v. Rivord, 6 W., 555; see Main V. 
Johnson, 7 W., 321. 

A provision in a promissory note that in 
case of suit to collect the note, or any por- 
tion thereof, a certain sum shall be payable 
as attorney fees. makes such fee collectible 
only in case of dishonor of the note, and not 
upon suit to collect an installment of inter- 
est due: Merrill v. Muzzy, 11 W., 16. 

ASSIGNEE.—A national bank has author- 
ity to take an assignment of a note and 
mortgage upon real estate for money loaned 
the mortgagee: First Nat'l Bk. v. Andrews, 
T W.. 261; 38 Am. St. Rep., 885. 

Although one may fraudulently procure 
the assignment of a note and mortgage to 
himself and transfer them to a third person 
as security for a loan, yet such third person 
stands in the position of a bona tide holder 
for value to the extent of the money ad- 
vanced on such security, Where he is ignor- 
ant of the fraud, even if the character and 
value of the security may have been such 
us to arouse the suspicion of a prudent 
a a man: Hansen v. Hoffman, 3 W. 
blase 

An assignment of a promissory note to an 
attorney at law for the purpose of collee- 
tion is sufficient to warrant the bringing of 
a suit thereon in his own name: Riddell v. 
Prichard, 12 W., 601; McDaniel v. Presler, 
3 W. #6. 

ALTERATION, —A material alteration 
will not invalidate a written tnstrument 
when made by a stranger to the contract; 
and where in such change the provision for 
attorney’s fee is changed from five to fif- 
teen per cent, and a complaint is founded 
upon the note as originally executed, to 
which the defendants answer, alleging the 
change made in the note without their 
knowledge or consent, a reply whieh admits 
the change as alleged, but avers that the 
note was not changed by plaintiff or by his 
authority, and that said alteration was 
made without his authority, knowledge or 
consent, Is equivalent to pleadings spola- 
tion of the instrument by a stranger: Mur- 
ray v. Peterson, 6 W., 418. 

The alteration of the time of payment of 
a promissory note after its execution, when 
there is no proof of fraud on the part of the 
payee or holder, will not prevent a recovery 
thereon after its maturity according to its 
Original tenor: Wolferman v. Bell. 6 W., 84. 

An indorsement on the back of a promis- 


sery note in the following words: ‘With 
privilege of three months’ extension, if 
security remains satisfactory.” although 


made by the pavee after delivery and with- 
out the knowledge of the surety. will not 
have the effect of discharging the surety, 
as it is an immaterial alteration. in no way 
changing the rights or obligations of the 
partis: Wittridge v. Steemier, 1 W.. 3. 
CONSIDERATION. — Commercial paper, 
when lezally executed, is presumed to have 
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been executed for a consideration, and the 
defendant must fail unless there is an alle- 
gation of non-consideration: McKenzie v. 
O. I. Co., 5 W., 409, 419. 

The presumption that a promissory note 
is upon a sufficient consideration, aided by 
positive testimony of the puyee to that ef- 
fect. is not overcome by the testimony of 
the maker to the contrary: Scott v. Bourn, 
13 W. 471. 

Facts showing illegality of consideration 
in a promissory note must be pleaded, in 
order to admit proof of the same under an 
allegation of no consideration: Lyts v. 
RKeevey, 3 W., 606. 

That a promissory note was obtained 
after maturity without any consideration 
is no defense to an action thereon by the 
holder, when the note had been transferred 
before maturity to parties other than plain- 
tiff. who were holders in good faitn and for 
value, and plaintiffs’ tithe had been acquired 
through such bona tide holders: Donner- 
berg v. Oppenheimer, 15 W., 290. 

In an action upon a promissory note given 
in part payment for land represented by 
plaintiff as containing thirty-six and one- 
half acres, when In fact it only contained 
twenty-six and one-half acres, plaintiff can 
only recover for balance of purchase price 
on the twenty-six and one-half acres: Han- 
son v. Tompkins, 2 W., 508. 

In an action upon a promissory note 
against two makers thereof where the is- 
sue made by one is that she executed the 
note Without a consideration as an accom- 
modation maker and for the sole purpose 
of enabling plaintiff to borrow money 
thereon for his own use, a charge to the 
jury to find for the plaintiff if there was a 
consideration moving to either one of the 
hae is erroneous: Weeks v. Bussell, 8 

"440. 

The fact that a contract for the convey- 
ance of real estate is not acknowledged 
does not show want of consideration for 
the execution of the promissory note given 


in part payment for such real estate: Na- 
tional Bk. v. Hughson, 5 W., 100. 
The purchaser of real estate, placed in 


possession with partial title, cannot suc- 
cessfully resist an action on a promissory 
note for the purchase price, because the 
conveyance was to be void unless a further 
deed was executed, Which had not been 
done, unless such vendee first offered to re- 
convey and surrender the possession of the 
premises: Kenworthy v. Merritt, 2 W. T., 
155. 

Although a representation that certain 
real estate is situated in a desirable part of 
a certain city, and is of great value, may be 
false and fraudulent, it is merely the ex- 
pression of an opinion, and the mere alle- 
gation that the defendants were induced 
thereby to execute a promissory note for 
such real estate does not show want of con- 
sideration for such execution: National Bk. 
v. Hughson. supra. 

In an action upon a promissory note the 
court is warranted in directing verdict for 
plaintiff although defendant interpose a de- 
fense of release by subsequent contract, 
when the evidence thereof is of a vague 
and uncertain character and there is no 
showing of a consideration for such subse- 
quent agreement; Gurney v. Morrison, 12 
W.. 456. 

Promissory notes given to cover sub- 
scriptions to the capital stoek of a corpora- 
tion are based upon a valid consideration, 
when the subscriptions are legally enforce- 
able: Hardin v. Sweeney, 14 W., 129. 

CORPORATIONS — POWER. — The fact 
that the president and manager of a cor- 
poration had executed negotiable notes in 
the corporate name, which they had taken 
care of without the knowledge of the board 
of trustees, will not render the corporation 
liable on other notes issued by such officers 
without the authority of the board of trus- 
tees, although the president and manager 
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were two of the trustees: Elwell v. Puget 
Sound, ete., Ry. Co., 7 W., 487. 

A corporation is not bound by negotiable 
paper uttered by its agent, unless he has 
express authority to issue the paper, or 
there is an implied general authority aris- 
ing from such frequent exercise of the 
power by the agent, followed by ratifica- 
tion, as to constitute a custom of the cor- 
poration, or a ratification of the particular 
acts, or an estoppel to deny the agent's au- 
thority: Id. 

Where the president and secretary of a 
corporation have purchased stock of the 
corporation and executed notes in part pay- 
ment. and such action acquiesced in for 
more than two years, and in effect ratified 
by a sale of all the corporate property, in- 
cluding the stock, to another corporation, 
which took with full Knowledge of the 
transaction, the question of the power to 
issue the notes cannot be raised: Miller v. 
Wash. So. Ry. Co., 11 W., 414. 

Although a municipal corporation may 
have no authority to execute a promissory 
note, it may be liable to an action by the 
payee upon the original contract for which 
the note was given: Fire Engine Co. v. Mt. 
Vernon, 11 W.. 203. 

The fact that the payee of a promissory 
note, Which on its face binds the makers 
individually, subsequently accepts a mort- 
gage upon corporate realty, executed by 
the same parties as trustees of a corpora- 
tion to secure the payment of the note, will 
not estop the payee from enforcing the in- 
dividual liability of the makers, although 
the mortgage recites that the loan was pro- 
cured and the note given in behalf of the 
corporation: Horton v. Haley, 12 W., 74; 
following Barnes v. Packwood, 10 W., 50. 

EVIDENCE—PAROI..—Parol evidence is 
inadmissible to vary the implied contract 
arising from the absolute indursement and 
delivery of a negotiable note for the pur- 
pose of showing that the Hahbility of in- 
dorsers was that of sureties instead of in- 
dorsers: Allen v. Chambers, 13 W., 327; see 
Bryan v. Duff, 12 W., 233; Gurney v. Morri- 
son, 12 W., 456; 

Or for the purpose of proving that a 
promissory note does not represent the true 
amount due from the maker to the payee, 
nor the exact time when the payment ma- 
tures: Catlin v. Harris, 7 W., 542; 


And it is not admissible for the purpose 
of showing that the signer of a promissory 
note was not intended by the parties to be 
liable thereon in any capacity: Tacoma 
Mill Co. v. Sherwood, 11 W., 492; 

3ut it is admissible for the purpose of 
showing that one who appears upon the 
face of the note as maker is in fact a sure- 
ty, and also for the purpose of showing 
knowledge of the holder that such signer 
Was merely a surety: Culbertson v. Wilcox, 
1] W.. 522; Bank of B. C. v. Jeffs, 15 W., 230; 
Binnian v. Jennings, 14 W., 667; Warburton 
v. Ralph, 9 W., 537; Nat'l Bk. v. Harris, 7 
W.. 139. 

One who, prior to delivery, signs the face 
of a promissory note as maker cannot show 
by parol that he is in fact an indorser and 
not a maker; nor is his Hability in such 
case changed to that of an indorser by the 
facet that at the time he transmitted the 
note to the payee he inclosed a letter with 
it stating that he had indorsed it: Tacoma 
Mill Co. v. Sherwood, supra; see Wingate 
v. Blalock, 15 W., 44. 

SX TENSION.—The fact that principals 
upon a note in bank pay part of the sum 
due thereon, and execute another note for 
the balance, payable in ninety days, which 
the bank receives understanding that it is 
to be signed by the sureties on the original 
note, is not an extension of the original 
note until the complete execution of the 
renewal note as contemplated by the par- 
ties: National Bk. v. Jose, 10 W.. 185, 

The acceptance of a renewal note exe- 
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cuted by part only of the makers of the 
original note is not payment of the original 
note: Id. 

The request of a surety upon a promissory 
note that further time be granted him for 
its payment will not estop him from claim- 
ing a discharge, When a contract for exten- 
sion has been entered into with his princi- 
pal without his knowledge or consent: War- 
burton v. Ralph, 9 W., 537. 

The fact that plaintiff left a promissory 
note for a certain sum in the hands of the 
cashier cf a bank, with authority to cancel 
it upon the execution by the parties thereto 
of two new notes covering the same sum, 
constitutes such cashier an agent of plain- 
tiff. so that his declarations concerning the 
subject matter, made in the absence of 
plaintiff, are admissible in evidence: Id. 

In an action upon a promissory note, 
which by its terms is past due, an answer 
states a good defense which alleges that on 
the day of its execution and after its deliv- 
ery plaintiff and defendants entered into 
an oral agreement, in consideration of the 
deposit of certain collateral with plaintiff, 
whereby it was agreed that the time of 
payment thereof should be extended for an 
additionak three months beyond time for 
maturity; and that plaintiff retains said 
security and refuses to extend payment or 
permit a renewal thereof; and that by rea- 
son of such facts, said note is not due and 
will not be until time of extension agreed 
upon: Commercial Bank v. Hart, 10 W., 303. 


If an extension of time is pleaded in de- 
fense of an action on a promissory note, 
Without setting out rate of interest to pre- 
Vail during extension, the presumption is 
that the note would draw the same rate of 
interest until expiration of extension: Id. 

Although it is the custom of banks to 
extend time of payment of notes only by 
renewal, such custom is not a matter for 
judicial notice in face of a pleading setting 
up a special contract in violation of such 
custom: Id 


An extension of the time of payment of a 
promissory note in consideration of the pay- 
ment of interest in advance, will discharge 
a surety, when made without his knowledge 
or assent: Binnian v. Jennings, 14 W., 677; 
Warburton v. Ralph, 9 W., 587; Culbertson 
v. Wilcox, 11 W., 522; Bank of B. C. v. Jeffs, 
15 W., 230. 

The fact that one who signed a note as 
maker was in reality a surety, would not 
entitle him to discharge from liability by 
an extension of the time of payment, unless 
the holder of the note had actual notice of 
the suretyship at the time of extending pay- 
ment: Culberton v. Wilcox, 11 W., 52z. 

A surety is not entitled to release by an 
agreement between the principal and payee 
to extend the time of payment of an obli- 
gation, when the agreement is too indefinite 
ie be enforcible: Bank of B. C. v. Jeffs, 15 

N we anih, 

Where a creditor, without inadvertence 
or mistake, receives a payment of interest 
in advance on the note of a debtor, and 
does not expressly reserve the right to sue 
before the expiration of the perlod for 
which interest is taken, there is a contract 
created to extend the time of payment dur- 
ing the period for which the interest is paid: 
Id 


The extension of the time of payment of 
a note for a day only, in consideration of 
the payment of interest in advance, is sufti- 
cient to release a surety, when made with- 
out his knowledge or consent: Id. Seg 
14 W., 677. 

The fact that the maker of a promissory 
note to a bank has on deposit therein a 
sum of money at the time his note is past 
due, and when action thereon is begun 
against a surety, does not impose a duty 
upon the bank to apply said sum in part 
payment of the note and thereby release 
the surety pro tanto: Id. 


OF TRADE AND COMMERCE. 
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Where a surety, in order to avoid sult at 
the maturity of a note upon which he is 
liable, makes a new note to the payee with 
himself and wife as principals, under un 
agreement that such note should be the 
principal debt and that the original note 
should be held by the payee as collateral to 
the new note, he cannot insist that it is the 
duty of the payee to first collect such orig- 
inal note: Mckee v. Whitworth, 15 W., 536. 

Where a husband and wife are liable upon 
a promissory note executed by them evi- 
dencing a community Indebtedness, the wife 
cannot escape liability from the fact that 
un extension of the time of payment of the 
note was sccured by the husband for a val- 
uable consideration, without her knowledge 
or consent: Id. 


In an action upon a promissory note upon 
Which a surety sets up the defense that 
payment had been extended for a valuable 
consideration without his consent, evidence 
of a representation by the principal maker 
to the holder, that the extension was asked 
at the instance and request of the surety, 
is admissible. though not made in the pres- 
ence of the surety, because, if the repre- 
Sentation was in fact false, the agreement 
to extend which was secured by means of 
the false statement would be invalid and 
ineffectual: McDougall v. Walling, 15 W.. 78. 


An agreement between a principal debtor 
and the holder of a note, to extend the time 
of payment for a definite period after ma- 
turity, in order to release the surety must 
be such an agreement as the principal 
debtor could himself enforce: Id. 

Although a pleading fail to allege value 
to certain collateral pledged for extension 
of payment of a note, yet some value will 
be presumed from the fact, as further al- 
leged, of acceptance and retention of the 
a upon the agreement of extension: 


INDORSERS.—The holder of a negotiable 
note may bring an action thereon against 
the indorsers without the principal, and the 
indorsers cannot require him to proceed 
ayainst the maker: Allen v. Chambers, 13 


LAJO land 


W., 327. 


An indorser of a promissory note muy, 
under § 4806 infra, be joined as defendant in 
an action against the muker: Main v. John- 
son, 7 W., 821. 

In order to bind an indorser of a note 
joint and several in form presentment must 
be made to all the makers: Benedict v. 
Schmieg, 13 W., 4w. 

Where one indorses his name on the back 
of a note before delivery, with intention of 
becoming a surety for its payment, the fact 
that he afterwards, at the maturity of the 
note, indorses wu guaranty thereon of pay- 
Ment at Maturity, waiving demand, notice 
and protest, to which is added after his 
name the words ‘‘for thirty days,” does not 
qualify his original indorsernent nor re- 
lease his liability thereunder: Seward v. 
Derrickson, 12 W., 225. 

Want of consideratlon between maker 
and indorsers of a negotiable note is no 
defense to an action thereon by the holder 
against the indorsers: Allen v. Chambers, 
supra. 


If one becomes a party to a note as an In- 
dorser thereof before delivery he identities 
himself with the maker: and the settle- 
ment of a pre-existing debt, owing from the 
maker to the indorsee, is suflicient consid- 
eration to uphold the contract of indorse- 
ment: Wilkie v. Chandon, 1 W., 355. 

The provisions of §§ 5705-5708 infra, re- 
specting rights of sureties, etc., have no 
application to an action brought against 
the indorsers upon a promissory note by the 
holder thereof, without joining the maker, 
and the question of suretyship cannot be 
raised by answer in such action: Allen v. 
Chambers, supra. 
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If one signs a promissory note apparently 
as joint maker, but, When sued upon his 
undertaking, defends on the ground that 
he is in fact a surety merely, for the reason 
that he received no part of the considera- 
tion of the note, it is competent for the 
plaintiff to show that he dealt with the de- 
fendant as a principal and not as a surety: 
Warburton v. Ralph, 9 W., 538. 

Possession by a third person of a negoti- 
able promissory note payable to a corpora- 
tion, bearing the indorsement of such cor- 
poration regular in form and signed by its 
general manager, is suficient to raise the 
presumption that the indorsement was 
made with authority and that the holder is 
the owner of the note: Citizens’ Nat'l Bk. 
v. Winter, 14 W., 558; citing Carrigan v. 
Port Crescent Imp. Co., 6 W., 590. 

GUARANTOR.—If a promissory note has 
been paid by a guarantor, the makers can- 
not avoid liability to him on the ground 
that his contract of guaranty was a volun- 
tary one, when the evidence shows that the 
Makers had originally executed a note to 
the guarantor which he had negotiated, and 
that, upon a series of renewals, the note 
Was finally made directly to the transferee 
by the original makers, and a contract of 
guaranty indorsed thereon by the original 
payee, although without the direct request 
of the makers, as the note upon which the 
guaranty was given stands as a continua- 
tion of the criginal transaction between the 
parties: Austin v. Hamilton, 7 W., 352. 

An action to recover money paid out as 
guarantor upon a promissory note is not 
an action upon the note, and the plaintiff 
is not entitled to recover the attorney's 
fees provided for in the note: Id. 

If the guarantor of a promissory note has 
been made a party defendant to an action, 
plaintift is estopped from raising any ques- 
tion as to guarantors appealable interest 
in the judgment involving his contingent 
lability: Howard v. Shaw, 10 W., 151. 

Guarantors on a promissory note cannot 
escape liabiity on the ground that they 
signed with the understanding that others 
should also sign, of which fact the payee 
had knowledge, when the only showing 
made by the evidence, that the application 
for the loan for which the note was given 
Stated that the note would be indorsed by 
certain persons nained, and the acceptance 
stated that the note was “to be indorsed by 
several gentlemen named, or as many of 
them as may be at hand,” while the note 
as executed did not contain the name of 
one of the persons named in the applica- 
tion: Merrill v. Muzzy, 11 W., 16. 

If it appears on the face of a promissory 
note that other than those named in the 
application for the loan had joined in the 
guaranty, the puyee is authorized to as- 
sume that so far as the guaranty provided 
for in the application wus confined to cer- 
tain persons, its terms had been changed 
before the execution of the note: Id. 

HUSBAND AND WIFE—COMMUNITY. 
—The community character of a debt is not 
changed by the fact that it is evidenced by 
the negotiable note of the husband alone: 
McDonough v. Craig, 10 W., 239. 

A wife cannot be joined as a party de- 
fendant to a suit upon a promissory note 
exccuted by the husband alone, although 
the complaint may allege that the note was 
given for a community debt: Commercial 
Rank v. Scott, 6 W., 499; qualified in Mc- 
Donough v. Craig, supra. 

A guaranty of payment written on the 
back of a promissory note and subscribed 
by the payee’s name constitutes a transfer 
of the title of the note to the person who 
buys it under such guaranty: National Bk. 
v. Galland, 14 W., 502; 

And is an indorsement of the note with 
an enlarged Hiability when the note has 
been transferred to other parties: Donner- 
berg v. Oppenheimer, 15 W., 290. 
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The failure to present claim under a con- 
tract of guaranty to the representatives of 
the estate of the principal guarantor does 
not effect a discharge of a surety on the 
guaranty, inasmuch as such omission can- 
not be construed as a release of the princi- 
pal by the affirmative act of the creditor: 


Under Code Proc., §§ 5695-6297, providing 
for the survival of certain causes of action, 
the death of a surety before the principal 
will not operate as a discharge of the for- 
mer’s liability: Id: 

A surety upon a promissory note cannot 
claim discharge from liability because of 
the fact that the payee has released a chat- 
tel mortgage by the principal debtor secur- 
ing the same debt, when the proceeds from 
the sale of the mortgaged goods were all 
credited upon the note: Kittridge v. Steg- 
micr, 11 W., 3. 

One to whom a note is sent by a person 
who signed it as surety, with the under- 
standing that the person to whom it was 
sent might use it when signed by himself 
also, cannot, on using it without himself 
signing and again recciving the note by re- 
scission of the transfer, maintain an action 
thereon against him who signed it on the 
unfultilled condition: Young v. Smith, 14 
W., 565. 

In an action upon a promissory note exe- 
cuted by three persons apparently as mak- 
ers, but of whom two were sureties for the 
other, notice to the holder of such surety- 
ship, is not established by the introduction 
in evidence of letters from him to the prin- 
cipal, in answer to letters from the latter 
asking for further time, in which the note 
was designated as “your note,” and by 
proof that one of the sureties, subsequent 
to a payment on the note and an agreement 
for its extension, had told the holder's 
agent that he was only a surety: Culbert- 
son v. Wilcox, 11 W., 522. 


In an action upon a negotiable promissory 
note executed by husband alone for what 
is alleged to be a community debt. the wife 
is a proper party defendant; and, upon a 
verdict or finding in favor of the plaintiff, 
upon such issue, he is entitled to have the 
debt adjudged that of the community: 
McDonough v. Craig, supra; see Gund v. 
Parke, 15 W., 393, 399. 

Personal judgment against the wife in 
foreclosure proceedings is unwarranted 
where the mortgage is executed by husband 
and wife to secure a note signed by the hus- 
band alone: Exchange Nat’l Bk. v. Wolver- 
ton, 11 W., 108. 

The maker of a promissory note payable 
to the order of a married woman guaran- 
tees her capacity to indorse and transfer 
the same; and the fact that the note is 
community property will not affect the title 
of a bona tide indorsee for value before 
maturity, Where he has no notice that the 
note is community property: Castor v. Pet- 
erson, 2 W., 204. 

See note to $ 4490 infra, community prop- 
erty. 

PAYMENT. — There is no presumption 
that the taking of a new note in place of one 
which has become due, is payment of the 
matured note, but payment in such case is 
a question of fact, dependent upon the in- 
tention of the parties: National Bank v. 
Jose, 10 W., 185. 

In an action upon a promissory note, suf- 
ficient facts are stated to constitute a de- 
fense when the answer sets up that the note 
Was given by the defendant to a bank for 
money borrowed, and as collateral security 
a note executed by certain other parties to 
defendant was indorsed to the bank: that 
the collateral note falling due, suit was in- 
stituted upon it by the bank, and that the 
father of the makers, as their agent, and 
with money furnished by them, paid to the 
bank the money due on defendants’ note, 
and induced the bank to disiniss the suit 
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against his sons, and to deliver to him the 
defendants’ note, together with the one held 
as collateral security: Gilliam v. Davis, 7 
W., 332. 

The transfer of a pledgee of a promissory 
note held as collateral security for a debt 
to the maker of the note is a payment pro 
tanto of the debt secured: Id. 

Possession by maker of a promissory note, 
after it has been in circulation, is presump- 
tive evidence of its payment, although time 
allowed for payment has not expired: First 
Natl Bk. v. Harris, 7 W., 139; and such 
note cannot be pledged by maker as col- 
lateral so as to bind a surety, although not 
matured at time of re-issue: 

If the principal pays the holder and re- 
ceives the note, the sureties are thereby 
discharged, although the principal and 
maker may not have intended to treat the 
a as a payment and cancellation: 

A promissory note for the payment of a 
given sum of money at a fixed time, made 
payable in wheat at a given price per 
bushel, at a place stated, is payable in 
money or wheat, at the aceron of the 

maker: Cock v. Blalock, 1 W. 560. 

Whether or not the execution an delivery 
of a negotiable note is effective as a pay- 
ment of the obligation for which it is given 
depends upon the intention of the parties: 
Walsh v. Cooper, 10 W., 5 

PROTEST.—Waiver of protest on a prom- 
issory note executed in California waives 
presentment and notice under the laws of 
this state, and in a suit thereon it is un- 


3 3651. 
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necessary to proye a demand: Wilkie v. 
Chandon, 1 W., 

Protest of an Sand bill or note is un- 
necessary to fix liability of an indorser: 
Corbin v. Planters Nati Bk., 24 Am. St. 
Rep., 678, note. 

Notice of protest of a promissory note to 
an indorser residing in the same city as the 
maker, by mailing same to him without 
giving his street and number, is not equiv- 
alent to personal service: Benedict v. 
Schmieg, 13 W., 476. 

Where one of the makers of a promissory 
note dies before maturity, presentment and 
demand should be made to the surviving 
maker, and not to the executor of the de- 
ceased partner; the general requirement 
that claims against the estate of a deceased 
person must, before suit can be instituted, 
be presented to the administrator for al- 
lowance has no application in this case, for 
the reason the surviving partner is pos- 
sessed of the sume knowledge of the claim 
aaa had: Barlow v. Coggan, 1 W. 

i 

PARTNERSHIP.—A partnership note ex- 
ecuted by one of two partners without uu- 
thority will bind the other partner, when 
by his acts the latter has ratified the giving 
of the note: Merchants Nat’l Bk. v. Peet, 


an i. 

In a non-trading partnership, in the ab- 
sence of authority, usage or necessity 
therefor, one partner cannot bind the part- 
nership by the execution of a promissory 
note and MORARE Snively v. Matthew- 
son, 2 W., 


Execution by Agent, Effect of. 


Every note signed by the agent of any person, under a general or special 
authority, shall bind such person, and have the same effect, and be negotiable, 
as provided in the preceding section. [L. 54, p. 400, § 2; L. 60, p. 302, § 2; 
L. %63, p. 428, § 2; Cd. ’81, § 2296; 1 H. C., § 2384; Or., § 3189.] 


If an agent takes a promissory note pay- 
able to himself, his principal may sue on it 


without any indorsement: 


Stinson v. Sachs, 
S W., 9l 


3 3652. Word ‘‘Person” Construed to Extend to Corporation. 


For the purposes of this chapter, 
to extend to every corporation capable by law of making contracts. 
p. 400, § 3; L. ’60, p. 302, § 3; L. 63, p. 428 


8 2385.] 


shall be construed 
[L. ’ 
S33 Cue 8L, 8 22975 L. C; 


the word “person” 


¢ 3653. Action Upon Note by Payee or Indorsee. 
The payees and indorsees of every such note payable to them or their 


order, and the holders of every such note payable to bearer, may maintain 
actions for the sums of money therein mentioned, against the maker and 
indorsers of the same respectively, in ike manner as in cases of inland bills of 
exchange, and not otherwise. [L.’5+4, p. 400, § 4; L. ’60, p. 302, § 4; L. 763, 
p. 428, § 4; Cd. 781, $ 2298; 1 H. C., § 2386; see Or., § 3190. ] 


See notes to § 3650 supra. had knowledge of that fact | at the time: 


APPARENT CO-MAKER MAY SHOW Harmon v. Hale, 1 W. 422 
THAT HE IS ONLY SURETY.—Where two IF PAYEE FORBEAR SU ING PRIN- 
persons have signed a promissory note CIPAL on promissory note, after being re- 
jointiy, and it does not show whether they quested in writing so to do by the surety, 


signed as principals, it is competent for one 
of the parties, in an action upon the note 
by the payee, to show by extrinsic evidence 
that he signed as surety, and that the payee 


such delay will discharge the surety; but 
the request must be in writing, and the 
payee must act in good faith toward the 
surety: Harmon v. Hale, 1 W. T., 422. 


¢ 3654. Note Payable to Maker, or Order of Fictitious Person, Effect of. 
Such notes made pavable to the maker thereof, or the order of a fictitious 
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person, shall, if negotiated by the maker, have the same effect and be of the 
same validity as against the maker, and all persons having knowledge of the 
facts, as if payable to the bearer. [L. 754, p. 401, § 5; L. 760, p. 302, § 5; L. 
763, p. 428, § 5; 1 H. C., § 2387; see Or., § 3191.] 


? 3655. Three Days’ Grace Shall be Allowed, When. 

On all bills of exchange payable at sight, or at a future day certain within 
this state, and on all negotiable promissory notes, orders, and drafts, payable 
at a future day certain within this state, in which there is not an express 
stipulation to the contrary, three days’ grace sħall be allowed by the custom 
of merchants on foreign bills of exchange, payable at the expiration of a 
certain period after date or at sight. [L. ’54, p. 401, § 6; L. 760, p. 302, § 6; 
L. 763, p. 428, $ 6; Cd. ’81, $ 2300; 1 H. C., § 2388; see Or., § 3192. ] 


? 3656. Holidays, What Are, with Regard to Presentment, etc. 

The fourth day of July and the twenty-fifth day of December shall, for 
all purposes whatsoever as regards the presenting for payment or acceptance, 
and of the protesting and giving notice of the dishonor of bills of exchange, 
promissory notes, drafts, and checks, be treated and considered as Sunday. 
As to all bills, notes, drafts, checks and other negotiable paper, the time 
intervening between Saturday at twelve o’clock noon and Sunday at twelve 
o’clock midnight, be and the same is hereby declared to be a legal holiday. 
[L. 754, p. 401, § 7; L. 760, p. 302, § 7; L. 763, p. 428, § 7; Cd. 781, § 2301; 1 
H. C., § 2389; and L. 797, p. 227, $ 1.] 


¢ 3657. Acceptance Must be in Writing. 

No person within this state shall be charged as an acceptor of a bill of 
exchange, unless his acceptance shall be in writing, signed by himself or his 
lawful agent. [L. 754, p. 401, § 8; L. ’60, p. 302, § 8; L. 763, p. 428, § 8; 
Cd. 81, § 2302; 1 H. C., § 2390; Or., § 3194.] 


@ 3658. Effect of Acceptance Written on Separate Paper. 

If such acceptance be written on a paper other than the bill, it shall 
not bind the acceptor except in favor of a person to whom such acceptance 
shall have been shown, and who, on the faith thereof, shall have received 
the bill for a valuable consideration. [L. 754, p. 401, § 9; L. 760, p. 302, § 9; 
L. 63, p. 428, $ 9; Cd. 81, $ 2303; 1 H. C., § 2391.] 


3659. Unconditional Written Promise to Accept, Effect of. 

An unconditional promise in writing to accept a bill before it is drawn 
shall be deemed an actual acceptance in favor of every person who, upon the 
faith thereof, shall have received the bill for a valuable consideration. [L. 
754, p. 401, § 10; L. ’60, p. 303, § 10; L. ’63, p. 428, § 10; Cd. °81, § 2304; 1 
H. C., § 2392.] 


3 3660. Refusal to Accept, What Deemed to be. 


Every holder of a bill, presenting the same for acceptance, may require 
that the acceptance be written on the bill; a refusal to comply with such 
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request shall be deemed a refusal to accept, and the bill may be protested for 
non-acceptance. [L. 754, p. 401, § 11; L. 760, p. 303, § 11; L. 63, p. 429, 
$ 11; Cd. ’81, § 2305; 1 H. C., § 2393.] 


2 3661. Damages for Refusal to Accept, Recoverable, When. 

The last four sections shall not be construed to impair the right of any 
person to whom a promise to accept a bill may have been made, and who, on 
faith of such promise, shall have drawn or negotiated the bill, to recover 
damages of the party making such promise, or his refusal to accept such bill. 
[L. 754, p. 401, § 12; L. 760, p. 303, § 12; L. *63, p. 429, § 12; Cd. 781, § 
2306; 1 H. C., § 2394. ] 


23662. Retention of Bill is Deemed Acceptance, When. 

Every person upon whom a bill of exchange is drawn, and to whom the 
- same is delivered for acceptance, who shall destroy such bill, or refuse, within 
twenty-four hours after such delivery, or within such other period as the 
holder may allow, to return the bill accepted, or non-accepted, to the holder, 
shall be deemed to have accepted the same. [L. 754, p. 401, § 13; L. *60, p. 
303, § 13; L. 63, p. 429, § 13; Cd. 81, § 2307; 1 H. C., § 2395. ] 


? 3663. Measure of Damages Upon Protest for Non-Payment. 

The rate of damages to be allowed and paid upon the usual protest 
for non-payment of bills of exchange drawn or indorsed within this state, if 
payable without the limits of the United States, shall be ten per cent upon 
the contents thereof; and if such bill be payable out of this state, but within 
some state or territory of the United States, such rate of damages shall be 
five per cent upon the contents thereof. [L. 54, p. 401, § 14; L. 760, p. 303, 
$ 14; L. 63, p. 429, $ 14; Cd. 81, § 2308; 1 H. C., § 2396.] 


? 3664. Interest, What Allowed—Damages in Lieu of. 

Such damages shall be in lieu of interest, charges of protest, and all 
other charges incurred previous to and at the time of giving notice of non- 
payment, but the holder of such bill shall be entitled to demand and receive 
lawful interest upon the aggregate amount of the principal sum specified 
in such bill, and of the damages thereon, from the time at which notice of 
protest for non-payment shall have been given and payment demanded. [L. 
54, p. 402, $ 15; L. 760, p. 303, $ 15; L. 63, p. 429, $ 15; Cd. 781, § 2309; 1 
H. C., § 2397. ] 


CHAPTER VIII. 
OF MODE OF PAYMENT OF OBLIGATIONS. 


l 3665. Debts May be Paid in Any Lawful Money. 

Every contract, loan, bond or mortgage may be paid and fully satisfied 
by and with any kind of lawful money or currency of the United States, a 
provision of the contract, loan, bond or mortgage to the contrary notwith- 
standing. [L. 97, p. 791, § 1.] 
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@ 3666. Designation of Kind of Money Unenforceable. 


A provision in any debt, contract, loan, mortgage, bond or other forbear- 
ance of money making the same payable in a particular kind of money or 
currency of the United States, is hereby declared to be, and made unenforce- 
able, but said debt, contract, loan, mortgage, bond or other forbearance of 
money shall be fully satisfied by the paying of the amount of said debt, con- 
tract, loan, mortgage, bond or other forbearance of money in any kind of 
lawful money of the United States. [L. 97, p. 91, $ 2.] 


¢ 3667. Construction of. 
Nothing in the last two sections shall be construed to affect any contract 


or obligation made or entered into prior to the taking effect of this act. [L. 
97, p. 91, $ 3.] 


CHAPTER IX. 
OF LEGAL RATES OF INTEREST. 


¢ 3668. Interest Rate—Loan Defined. 


Every loan or forbearance of money, goods or thing in action shall bear 
interest at the rate of seven per centum per annum where no different rate is 
agreed to in writing between the parties. The discounting of commercial 
paper, where the borrower makes himself liable as maker, guarantor or in- 
dorser, shall be considered as a loan for the purposes of this chapter. [L. 95, 
p. 349, § 1.] 


Compare on this subject former acts: L. 
"S4. p. 4383; L. '63, p. 350; Cd. ’81, §§ 2368, 2369; 
1 H. C., §§ 2795 2796; L. °93, p. 29. 

See supra § 3650 and notes, bills of ex- 
change and promissory notes. 

See infra § 5142, interest on judgments. 

Under the legislation of this state the es- 
tablished rate of interest is ten per cent, 
and can be properly charged by national 
oe Yakima Nat’l Bk. v. Knipe, 6 W., 

A national bank may, under §§ 5197, 5198, 
Rev. St. U. S., charge any rate of interest 
allowed by the statutes of the state in 
Which it is located to be charged by private 
banks or individuals: Wolverton v. Bx- 
change Nat'l Bk., 11 W., 94. 

Interest on an open account is not recov- 
erable, unless stipulated for by >the con- 
tract: Baxter v. Waite, 2 W. T., 228. 

A stated account draws interest at the 
legal rate, and a verbal agreement to pay 
ten per cent, that being the legal rate at 
the time, does not bind the promissor to 
pay more than eight per cent from the date 
of a law reducing the legal rate to that 
sum; Stickler v. Giles, 9 W. 147. 

If it is admitted in the pleading that the 
plaintiff is entitled to recover a portion of 
an open demand pleaded in the complaint, 
the law entitles the plaintiff to recover in- 
terest on such amount from the commence- 
ment of the action: Breemer v. Burgess, 
2 W. T., 290. 

In an action upon a written contract, It is 
not error to charge the jury that if they 
find for plaintiff they may include interest, 


as, the claim of the plaintiff being for a 
definite, liquidated sum, it would draw in- 
terest from the time of beginning the ac- 
tion: Edison, etc., Co. v. Navigation Co., 
8 W., 37 

A verdict for a certain amount ‘‘and legal 
interest,” is bad for uncertainty: Meeker v. 
Gardella, 1 W.. 139; compare West. Mil, 
ete.. Co. v. Blanchard, 1 W., 230, where 
judgment for interest held unauthorized. 


On reseission of contract for sale of land by 
vendee for failure of title, the vendee hav- 
ing paid the agreed price, the just and rea- 
sonable rule is to offset the claim of vendor 
for rent by interest on the price paid by 
vendee: Ankeny v. Clark, 1 W., 549. 

In an action upon a judgment of a court 
of another state, interest thereon may be 
recovered, although the judgment itself 
does not by its terms purport to bear inter- 
est, and there is no proof of a statute of 
such state authorizing the collection of in- 
terest on judgments rendered in that state; 
ot v. Veazie, 9 W., 481; 43 Am. St. Rep., 


Where the supreme court in reversing a 
decree of the superior court in a suit for 
mechanie’s lien foreclosure, virtually af- 
firms the decree as to certain claimants, 
who were allowed interest on their claims 
by the judgment appealed from, by direct- 
ing a decree in favor of such claimants ‘‘for 
the amounts claimed,” the claimants are 
entitled to interest accrued before the ren- 
dition of the judgment in the supreme 
court: Fairhaven Land Co. v. Jordan, 6 
W., 551. 


3 3669. Interest Twelve Per Cent, When. 
Any rate of interest not exceeding twelve per centum per annum agreed 
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to in writing by the parties to the contract, shall be legal, and no person shall 
directly or indirectly take or receive in money, goods or thing in action, 
or in any other way, any greater interest, sum or value for the loan or forbear- 
ance of any money, goods or thing in action than twelve per centum per 


annum. [L. 795, p. 349, § 2.] 


One seeking to recover a larger rate of 
interest than the legal rate must make cer- 
tain that the language of his contract in 
that respect is clear and unmistukeable: 
Hazard v. Maxon, 1 W. T., 584. 

If the court is unable to conclude with 
certainty what was intended by the inter- 
est clause in the note, and the same is re- 
pugnant to the rest of the instrument, the 
same will be rejected in construing the 
note: Id. 

Where a promissory note provides that it 
Shall bear interest at the rate of four per 
cent per month after maturity such con- 
tract applies to the definite time set for the 
payment of the note, and not to the matur- 


ity arising by reason of a default in the 
payment of an installment of interest: 
Cloud v. Rivord, 6 W., 555. 


On coupon interest notes the plaintiff is 
not entitled to judgment for the interest 
notes not due, although the note in terms 
provides that in case of default in the pay- 
ment of any interest when due, the princi- 
pal note and interest coupons shall mature 
and become payable at once at the option 
of the holder: 

Where a promissory note provides for in- 
terest “at the rate of six per cent per an- 
num from date until paid,” and contains a 
further provision that it should ‘‘bear in- 
terest at the rate of twelve per cent per 
annum payable semi-annually from matur- 
ity,” the holder, upon action after maturity 
is entitled to judgment for twelve per cent 
interest dating from the maturity of the 
note until payment of the judgment: Hay- 
wood v. Miller, 14 W., 660. 

An agreement in the note and mortgage 
securing it that, in cuse of default in pay- 


ment of any installment of interest, etc., 
the mortgagor will pay an increased rate 
of interest, is in the nature of a penalty 
and not enforcible in a suit for foreclosure: 
Krutz v. Robbins, 12 W., 7. 

An agreement in the mortgage to pay in- 
terest semi-annually at the rate of one and 
one-half per cent per month, which, if not 
so paid, is to be added to the principal and 
draw like interest. and further providing 
ten per cent attorney’s fees upon principal 
and interest, in case of foreclosure, is valid 
nest the laws of this state: Reed v. Miller, 

Ta 426 

Under the laws of this state (§§ 2795, 2796, 
1 Hill's Code) tixing the legal rate of inter- 
est at ten per cent per annum, but allowing 
any rate of interest agreed on by parties in 
writing to be valid and legal, an oral con- 
tract for the payment of five per cent per 
month, although not enforcible, is not usu- 
rious: Brundage v. Burke, 11 W., 679. 

Voluntary payments of excessive interest 
cannot be recovered back, or applied to the 
payment of the principal debt, in the ab- 
sence of a statute imposing a penalty or 
forfeiture of that nature: d. 

An agreement to pay interest upon a 
promissory note at the rate of nine per cent 
per annum until maturity, and one per cent 
per month thereafter, and also to pay in- 
terest upon coupon interest notes attached 
to the principal note, at the rate of two per 
cent per month after maturity of such in- 
terest notes, is enforcible, when the con- 
tract was entered into while $ 2796, 1 Hill’s 
Code, was in force, which allowed any rate 
of interest, agrecd upon by the parties and 
specified in writing, to be valid and legal: 
Wortman v. Vorhies, 14 W., 152. 


¢ 3670. Municipal Orders, Legal Rates of. 

All state, county, city, town and school warrants, and all warrants or 
other evidences of indebtedness drawn upon or payable from any public funds, 
shall bear interest at a rate not greater than eight per centum per annum, 


unless a less rate be specified therein. [L. *95, p. 349, 


Sce infra § 5142. interest on judgments, 
which was a part of this act of '93. 

A county Warrant being a contract bears 
the legal rate of interest in force at the time 
of its presentment for payment, and can- 
not be affected by a subsequent law reduc- 
ing the rate: Savings Bank v. Gelbach, 8 
W., 497; cited in State v. Bowen, 11 W., 433. 

Municipal corporations are Hable for 
interest upon amounts due from them at 
the legal rate from the time a warrant 
therefor is issued and payment thereon re- 
fused for want of funds: Seymour v. Spo- 
kane, 6 W., 362; but the freeholders charter 


@ 3671. Penalty for Violations. 


5 3.] 


limiting interest on city warrants to eight 
per cent applies only to warrants given for 
money borrowed: Id. 

The statute of 1893 reducing the legal rate 
of interest to eight per cent has no effect 
upon state warrants issued, and presented 
to the treasurer for indorsement, prior to 
the taking effect of that act, which, by a 
custom so long recognized and acquiesced 
in as to have the force of law had been en- 
titled to the legal rate of ten per cent: State 
v. Bowen, il W. 482 ee anon Sav. 
Bk. & T. Co. v. Gelbach, 8 W., 


= 


If a greater rate of interest than is hereinbefore allowed shall be con- 
tracted for or received or reserved, the contract shall not, therefore, be void; 
but if in any action on such contract proof be made that greater rate of 
interest has been directly or indirectly contracted for or taken or reserved, 
the plaintiff shall only recover the principal, less the amount of interest 
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accruing thereon at the rate contracted for, and the defendant shall recover 
costs; and if interest shall have been paid, judgment shall be for the principal, 
less twice the amount of interest paid, and less the amount of all accrued and 
unpaid interest; and the acts and dealings of an agent in loaning money shall 
bind the principal, and in all cases where there is illegal interest contracted 
for by the transaction of any agent, the principal shall be held thereby to the 
same extent as though he had acted in person. And where the same person 
acts as agent for the borrower and lender, he shall be deemed the agent 
of the lender for the purposes of this chapter. [L. 795, p. 350, § 5.] 


One liable as guarantor for the prompt 
payment of interest on a mortgage bond, 
cannot, in an action upon the guaranty, 
after a foreclosure sale which failed to real- 
ize the full amount of principal and interest 
due, set up the defense that the moneys 
realized must be applied first, in the ab- 


sence of express direction, to the interest 
due: Smythe v. New England L., etc., Co., 
12 W., 424. 

Interest is recoverable on amount due 
under an insurance policy from time same 
becomes payable: Wood v. Cascade Fire, 
etc., Ins. Co., 8 W., 427. 


¢ 3672. Not to Effect Antecedent Obligations. 

Nothing herein contained shall be construed as affecting any contract 
or obligation made or entered into prior to the taking effect of this act, nor 
the rate of interest provided by law for state, municipal or other public bonds. 
[L. 795, p. 350, § 6.] 
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CHAPTER I. 
OF DIKING DISTRICTS. 


¢ 3673. Organization of. 

Any portion of a county requiring diking, which contains five or more 
inhabitants and freeholders therein, may be organized into a diking district, 
and when so organized, such district, and the board of commissioners here- 
inafter provided for, shall have and possess the power herein conferred or 
that may hereafter be conferred by law upon such district and board of 
commissioners, and said district shall be known and designated as diking dis- 
trict No. ...... (here insert number) of the county of ...... (here insert 
name of county) of the state of Washington, and shall have the right to sue 
and be sued by and in the name of its board of commissioners hereinafter 
provided for, and shall have perpetual succession, and shall adopt and use 
a seal. The commissioners hereinafter provided for, and their successors in 
office, shall, from the time of the organization of such diking district, have 
the power, and it shall be their duty, to manage and conduct the business 
and affairs of the district; make and execute all necessary contracts, employ 
and appoint such agents, officers and employees as may be required, and pre- 
scribe their duties, and perform such other acts as hereinafter provided, or 


that may hereafter be provided by law. [L. ’95, p. 304, § 1.] 


This chapter supersedes §§ 1928-1934, 1 HIll’s 
Code (L. '88, pp. 90-92); compare Code ’81, 
gi 2519-2531; L. ‘83, pp. 30-32; L. ’90, p. 730, $ 1. 

The following section is omitted from the 
text as being of doubtful validity. It was 
§ 193) of 1 Hill’s Code, and § 2518 of the Code 
of ‘SI (L. ’77, p. 258, & 2): 

“Section 1935. [251s.] Any person or per- 
sons who may hereafter take a tract of tide 
land or marsh, and shall desire to adopt as 
his boundary line any dike or ditch hereto- 
fore constructed upon and entirely within 
the boundary line of a neighboring contigu- 
cus tract, he may join onto said tract and 
acopt said dike as his boundary by paying 
to the owner of the tract upon which said 
cike is constructed one half of the cost and 
expense of the construction thereof, and 
any person so adopting the dike or ditch 
of another, without contributing his half 
share of the cost or expense thereof, shall 
be liable for his said half share, whieh may 
be recovered in a civil action in any court 
of competent jurisdiction, or the owner of 
the dike or ditch so used may secure a lien 
upon the tract of land bounded by said dike 
for the amount due for the use of said dike. 
in accordance with the provisions of the 
law securing a lien to materialmen and me- 
chanics; provided always, that when such 
dike has become the common boundary [of 
two adjacent tracts, it shall be and remain 
the common boundary], and the persons 
owning the said tracts shall be mutually 
linhle for the expense of keeping it in re- 
pair, share and share alike.” 


2 3674. Districts, How Formed. 


Chapter 2, Title XXI. (1 Hill’s Code, § 1928 
et seq.), relating to public dikes and dams, 
is unconstitutional, for the reason that it is 
in violation of Art. I., § 16, which provides 
that no private property shall be taken or 
damaged for public or private use without 
just compensation having been first made, 
or paid into court for the owner: Snoho- 
mish Co. v. Hayward, 11 W., 429. l 

That portion of the act (L. ’90, p. 652) pro- 
viding for taking of lands for right of way 
for construction of ditches being unconsti- 
tutional. the whole of the act must fall with 
it, as the remaining provisions are so close- 
ly connected therewith that full effect can- 
not be given them independent of that 
which is unconstitutional: Skagit Co. v. 
Stiles, 10 W., 388; Askam v. King Co., 9 W., 1. 

The act contuined in this chapter is not 
unconstitutional under Art. VII., § 9, of the 
Const.: Hansen v. Hammer, 15 W., 315. 

A law providing for the condemnation of 
rights of way for the construction of dikes 
is not unconstitutional as authorizing a 
taking of private property without full com- 
pensation therefor having been made in 
money, when provision is made therein for 
ascertaining the cost and collecting same 
by assessment or the issuance of bonds, as 
the presumption would be that compensa- 
tion would be’ provided in this manner be- 
fore actual construction began: Id. 

The appropriation of land for the con- 
struction of local dikes within the territory 
of diking districts authorized by law to be 
formed is a taking for a public purpose: Id. 


For the purpose of the formation of such diking districts a petition 
shall be presented to the board of county commissioners of the county in 
which said proposed diking district is located, which petition shall set forth 
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the object for the creation of said district; shall designate the boundaries 
thereof and set forth therein the number of acres of land to be benefited by 
the proposed diking system, and shall also contain the names of all the free- 
holders residing within said proposed district, (so far as known), and shall 
contain a brief description of the proposed system of diking, the route over 
which the same is to be constructed, together with the proposed spurs or 
branches, if any there may be, and the termini thereof, and set forth the 
further fact that the establishment of said district and the proposed system of 
diking will be conducive to the public health, convenience and welfare, and 
increase the public revenue, and that the establishment of said district and 
said system of diking will be of special benefit to the property included therein. 
Said petition shall be signed by such a number as own at least a majority of 
the acreage in the proposed district, and shall pray that the same be organized 
under the provisions of this chapter. Said petitioners shall, at the time of the 
filing of said petition, file a bond with said commissioners, running to the 
state of Washington, in the penal sum of five hundred dollars, with two or 
more sureties, to be approved by the board of county commissioners, condi- 
tioned that they will pav all costs in case said district, for any reason, shall 
not be establi-hed. [L. 795, p. 304, $ 2.] 

Upon the formation of a diking district necessary, and failure to give such personal 
under this chapter, personal service upon service would not constitute a taking of 


every person within the district of notice of private property without due process of 
the pctition to organize the district is un- law: Hansen v. Hammer, 1 W., 3lo 


? 3675. Petitions to be Published, and by Whom Filed. 

Said petition shall be presented at a regular or special meeting of the 
board of county commissioners of said county, and shall be published for at 
least two weeks in two successive issues of some weckly newspaper printed 
and published in said county, and in case no such newspaper be printed or 
published in such county, then in some such newspaper of general circulation 
therein, before the time at which the same is to be presented, together with a 
notice stating the time of the meeting at which the same shall be presented. 
When such petition is presented for hearing, the board of county commission- 
ers shall hear the same, or may adjourn said hearing from time to time, not ex- 
ceeding one month in all; and any person or corporation may appear before said 
board of county commissioners and make objections to the establishment of 
said district, or the proposed boundary lines thereof, and upon a final hearing 
said board of county commissioners shall make such changes in the proposed 
boundaries as they may deem to be proper, and shall establish and define such 
boundaries, and shall ascertain and determine the number of acres of land that 
will be benefited by said proposed system of dikes, the number of frecholders 
residing within said boundaries of the said proposed district, and shall find 
whether the proposed diking system will be conducive to the public health, 
welfare and convenience, increase the public revenue, and be of special benefit 
to the majority of the lands included within the said boundaries of said pro- 
posed district so established by said board of county commissioners: Pro- 
vided, That no changes shal] be made by said board of county commissioners 
in said boundary lines so as to include any territory outside of the boundaries 
described in said petition: Provided further, That any person or persons 
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owning land within the proposed boundaries and who did not sign said peti- 
tion, or any person, persons or corporations owning land not included within 
the proposed boundaries, may file a petition with the board of county commis- 
sioners asking that the proposed boundaries be extended so as to include other 
lands described therein; setting forth in said petition the reason therefor, 
but no person, persons or corporations not owning lands included within the 
boundaries, as originally petitioned for, shall have the right to file such peti- 
tion unless they ask therein to have their own lands included within the 
proposed boundaries: Provided, Any corporation owning land included 
within the boundaries described in the original petition, may also petition 
the board of county commissioners for an extension of the proposed bound- 
aries. In such case the board of county commissioners shall give the like 
notice as provided for in this section of the hearing of the original petition, 
and the final hearing thereof may, in such case, be continued from time to time 
for a period not exceeding sixty days, and if upon final hearing the board of 
county commissioners deem it advisable and to the best interest of all con- 
cerned, they may grant the prayer of said petitioner or petitioners in whole’ 
or in part, and said board of county commissioners of such county shall enter 
an order on the records of their office setting forth all facts found by them 
upon the final hearing of said petition, and which may be adduced by them 
from the evidence heard upon the final hearing thereof. [Ju. 795, p. 305, § 3.] 


¢ 3676. Election to Establish Districts—Commissioners—Notices—Costs. 
Upon the entry of the findings on the final hearing of said petition as set 
forth in the last preceding section, said board of county commissioners of said 
county, if they find said proposed system of dikes will be conducive to the 
public health, welfare and convenience and will increase the public revenue 
and be of special benefit to the majority of the lands included within said 
boundaries, shall give notice of an election to be held in such proposed diking 
district for the purpose of determining whether the same shall be organized 
under the provisions of this chapter as a diking district of the state of Wash- 
ington, and for the further purpose of choosing at such election three commis- 
sioners who shall be known and designated as “dike commissioners” for said 
district proposed to be organized, which said three commissioners shall, upon 
their election, be the district authorities of said diking district; and such 
notice shall particularly describe the boundaries as established by the board 
of county commissioners on its final hearing of said petition, and shall state 
the name of such proposed diking district and approximately the number of 
acres of land in said district to be benefited thereby, and the same shall be 
published for at least two weeks prior to such election in a weekly newspaper 
printed and published within the county within which said district is located, 
and in case no such newspaper be printed or published in such county, then 
in some such newspaper of general circulation therein, for two successive 
issues thereof, and shall be posted for the same period in at least four public 
places within the boundaries of said proposed district, which notice shall 
designate the place within the proposed district where the said election shall 
be held, and require the voters to cast ballots which shall contain the words 


925 


23 3677, 3678] OF IMPROVEMENTS AND HIGHWAYS [Tirte XXI. 


“Diking district, yes,’ or “Diking district, no,” and also the names of the 


persons voted for for commissioners of said diking district. The board of 
county commissioners shall also appoint two judges, one inspector and two 
clerks for such election, whose compensation shall be the same as in other 
elections for the election of county and state officers, and shall be a charge 
upon said district, in case the same be established, and shall be paid in the same 
manner as other expenses are paid which are incurred in the establishment and 
construction of said improvement. In case said district be not established, 
then all costs and expenses shall be collectible from the bond hereinbefore 
provided for, and any person having a charge against said district shall have 
a right of action thereon. [L. 95, p. 307, § 4.] 


$3677. Election, When Held—Commissioners, Qualification of. 


Such election shall be held on the day designated in such notice, and shall 
be conducted in accordance with the general election laws of the state of Wash- 
ington, and no person shall be entitled to vote at such election unless he shall 
be a qualified elector of the county in which such district is located, and shall 
have resided within the limits of such district, as established by the board of 
county commissioners, for at least thirty days next preceding such election. 
The board of county commissioners shall meet on the Monday next succecd- 
ing such election and proceed to canvass the votes cast thereat, and if upon 
such canvass it appears that a majority of the votes cast are for “diking district, 
yes,” the board shall have an order entered upon their minutes and declare 
such territory duly organized as a diking district under the name and style of 
dike district No. (here insert number) of (here insert name of county) of 
the state of Washington, and shall declare the three persons receiving, re- 
spectively, the highest number of votes to be duly elected as a board of 
commissioners of such diking district. Said board shall cause a copy of said 
order, duly certified, to be filed in the office of the secretarv of state, and from 
and after the date of such filing, said organization shall be deemed complete, 
and such board of commissioners so chosen at such election shall be entitled 
to enter immediately upon the duties of their office, and upon qualifying as 
county officers are required to qualify, and giving a bond to the state of Wash- 
ington for the benefit of said diking district, for the faithful performance 
of their duties as such board of dike commissioners, in the penal sum of five 
thousand dollars, with two or more sureties, to be approved by the board of 
county commissioners, and shall hold such office until the next general elec- 
tion for the election of officers in such diking district and until their succes- 
sors are elected and qualified. Each board of commissioners thereafter, which 
may be constituted either by appointment or election, shall enter into a like 
bond and of like effect before entering upon their duties, which bond shall 
be approved by the judge of the superior court of the county in which said 
district is located, and shall be filed in said court. [L. 795, p. 308, § 5.] 


¢ 3678. General Election, When Held—Expenses of—Notice. 
A general election for the election of a board of dike commissioners for 
such district shall be held upon the first Tuesday after the first Monday in 
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December each year thereafter, and the term of office shall begin the second 
Monday of the following January, and such election shall be held in accord- 
ance with the general election laws of the state of Washington for the election 
of county and state officers, and the expenses thereof shall be defrayed by said 
district, and the judges, clerks and inspectors of said election shall each receive 
as compensation for the services rendered at such election the sum of two 
dollars per day: Provided, That at least thirty days’ notice immediately pre- 
ceding any such general election shall be given thereof by the board of com- 
missioners of such diking district, by posting the same in four public places 
within said district. Said notice shall contain the names of two electors of 
said district as judges of said election and the name of one elector of said 
district as inspector thereof, the same to be chosen by said board of commis- 
sioners. Said board of commissioners shall be a canvassing board to canvass 
the votes of each election, and they shall meet the day following such election 
and canvass said votes and declare the result thereof and issue certificates of 
election. [L. 795, p. 309, § 6.] 


? 3679. Eminent Domain. 


All diking districts organized under the provisions of this chapter shall 
have the right of eminent domain, with the power, by and through its board 
of commissioners, to cause to be condemned and appropriated private property 
for the use of said corporation [organization] in the construction and mainten- 
ance of a system of dikes, and make just compensation therefor: Provided, 
That the property of private corporations may be subjected to the same rights 
of eminent domain as private individuals: Provided further, That said board 
of commissioners shall have power to acquire by purchase all the real property 
necessary to make the improvements herein provided for. [L.’95, p. 309, $ 7.] 


¢ 3680. Commissioners, Duty of. 


Said board of dike commissioners hereinbefore provided for shall have 
the exclusive charge of the construction and maintenance of all dikes or dike 
systems which may be constructed within the said district, and shall be the 
exccutive officers thereof, with full power to bind said district by their acts in 
the performance of their duties, as provided by law. In case of vacancy or 
vacancies occurring in said board by the death, failure to elect, failure to 
qualify, resignation or removal of one or more of the members thereof from 
said district, such vacancy or vacancies shall be filled at once from the free- 
holders and qualified electors of said district by the judge of the superior court 
of said county, and said appointee shall serve the unexpired term, or until the 
next general election or until a successor is elected and qualified: Provided, 
That in counties where there may be more than one superior judge, the judge 
eldest in age shall make such appointment. [L. ’95, p. 310, § 8.] 


@ 3681. Diking, Method of Procedure—Estimates—Right of Way. 
Whenever it is desired to prosecute the construction of a system of dikes 
within said district, said district, by and through its board of commissioners, 
shall file a petition in the superior court of the county in which said district 
is located, setting forth therein the route over which the same is to be con- 
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structed, with a complete description thereof, together with specifications for 
its construction, with all necessary plats and plans thereof, together with the 
estimated cost of such proposed improvement, showing therein the names of 
the land owners whose lands are to be benefited by such proposed improve- 
ment; the number of acres owned by each land owner, and the maximum 
amount of benefits per acre to be derived by each land owner set forth therein 
from the construction of said proposed improvement, and that the same will 
be conducive to the public health, convenience and welfare, and increase the 
value of all of said property for purposes of public revenue. Said petition 
shall further set forth the names of the land owners through whose land the 
right-of-way is desired for the construction of said dikes; the amount of land 
necessary to be taken therefor, and an estimate of the value of said lands so 
sought to be taken for such right-of-way, and the damages sustained by any 
person or corporation interested therein, if any, by reason of such appropria- 
tion, irrespective of the benefits to be derived by such land owners by reason of 
the construction of said system. Such estimate shall be made, respectively, to 
each person through whose land said right-of-way is sought to be appropriated. 
Said petition shall set forth as defendants therein all the persons or corpora- 
tions to be benefited by said improvement, and all persons or corporations 
through whose land the right-of-way is sought to be appropriated, and all 
persons or corporations having any interest therein, as mortgagee or otherwise, 
appearing of record, and shall set forth that said proposed system of dikes is 
necessary for the protection of all the lands from overflow described in said 
petition, and that all lands sought to be appropriated for said right-of-way are 
necessary to be used as a right-of-way in the construction and maintenance 
of said improvements; and when the proposed improvement will protect or 
benefit the whole or any part of any public or corporate road or railroad, so 
that the traveled track or roadbed thereof will be improved by the construction 
of said dikes, such fact shall be set forth in said petition, and such public or 
private corporations owning said road or railroad shall be made parties defend- 
ant therein, and the maximum amount of benefits to be derived from such 
proposed improvement shall be estimated in said petition against said road 
or railroad. [L. °95, p. 310, § 9.] 


2 3682. Surveyors, When Employed. 

In the preparation of the facts and data to be inserted in said petition and 
filed therewith for the purpose ‘of presenting the matter to the said superior 
court, the board of commissioners of said diking district may employ one 
or more good and competent surveyors and draughtsmen to assist them in 
compiling data required to be presented to the court with said petition as 
hereinbefore provided, and such legal assistance as may be necessary, with 
full power to bind said district for the compensation of such assistants or em- 
plovees employed hy them, and such services shall be taxed as costs in the 
suit. [L.’95, p. 311, § 10.] 


¢ 3683. Summons to Contain, What—Service of. 
A summons stating briefly the objects of the petition and containing a 
description of the land, real estate, premises or property sought to be appro- 
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priated, and those which it is claimed will be benefited by such improvement, 
and stating the court wherein said petition is filed, the date of the filing 
thereof and when the defendants are required to appear (which shall be ten 
days, exclusive of the day of service, if served within the county in which the 
petition is pending, and if in any other county, then twenty days after such 
service, and if served by publication, then within thirty days from the date of 
the first publication), shall be served on each and every person named therein 
as owner, encumbrancer, tenant or otherwise interested therein. Said sum- 
mons must be subscribed by the commissioners, or their attorney, running in 
the name of the state of Washington and directed to the defendants; and ser- 
vice thereof shall be made by delivering a copy of such summons to each of 
the persons or parties so named therein, if a resident of the state, or in case 
of the absence of such person or party from his or her usual place of abode, 
by leaving a copy of such notice at his or her usual place of abode; or in case 
of a foreign corporation, at its principal place of business in this state with 
some person of more than sixteen years of age; in case of domestic corpora- 
tions said service shall be made upon the president, secretary or other director 
or trustee of such corporation; in case of minors, on their guardians, or in 
case no guardian shall have been appointed, then on the person who has the 
care and custody of such minor; in case of idiots, lunatics or insane persons, 
on their guardian, or in case no guardian shall have been appointed, then 
on the person in whose care or charge they are found. In case the land, real 
estate, premises or other property sought to be appropriated, or which it is 
claimed will be benefited by such improvement, is state, tide, school or county 
land, the summons shall be served on the auditor of the county in which the 
land, real estate, premises or other property sought to be appropriated, or 
which it is claimed will be benefited, is situated. In all cases where the 
owner or person claiming an interest in such real or other property is a non- 
resident of this state, or where the residence of such owner or person is un- 
known, and an affidavit of one or more of the commissioners of said district 
shall be filed that such owner or person is a non-resident of this state, or that 
after diligent inquiry his residence is unknown or cannot he ascertained hy 
such deponent, service may be made by publication thereof in a newspaper 
published in the county where such lands are situated once a week for three 
successive weeks; and in case no newspaper is published in such county, then 
such publication may be had in a newspaper published in the county nearest 
to the county in which lies the land sought to be appropriated, or which it is 
claimed will be benefited by said improvement. Such publication shall be 
deemed service upon each non-resident person or persons whose residence is 
unknown. Such summons may be served by any competent person over 
twenty-one vears of age. Due proof of service of such summons by affidavit 
of the person serving the same, or by the printer’s affidavit of publication, 
shall be filed with the clerk of such court before the court shall proceed to 


hear the matter. Want of service of such notice shall render the subsequent 
proceedings void as to the person not served; but all persons or parties having 
been served with summons as herein provided, either by publication or other- 
wise, shall he bound by the subsequent proceedings. In all cases not otherwise 
provided for, service of notice, order and other papers in the proceeding au- 
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thorized by this chapter may be made as the superior court, or the judge 
thereof, may direct: Provided, That personal service upon any party outside 
of this state shall be of like effect as service by publication. [L. °95, p. 312, 


$ 11] 


3? 3684. Appearance of Defendants—Jury—Verdict—Decree. 


Any or all of said defendants may appear jointly or separately, and admit 
or deny the allegations of said petition, and plead any affirmative matter in 
defense thereof, at the time and place appointed for hearing said petition, or 
to which the same may have been adjourned. If the court or judge thereof 
shall have satisfactory proof that all of the defendants in said action have been 
duly served with said summons, as above provided, and shall be further satis- 
fied by competent proof that said improvement is practicable, and conducive 
to the public health, welfare and convenience, and will increase the value of 
said lands for the purpose of public revenue, and that the contemplated use for 
which the land, real estate, premises or other property sought to be appro- 
priated is really a public use, and that the land, real estate, premises or other 
property sought to be appropriated are required and necessary for the estab- 
lishment of said improvement, the court or judge thereof shall cause a jury of 
twelve qualified persons to be impaneled to assess the damages and benefits 
as herein provided, if in attendance upon his court; and if not, he may, if 
satisfied that the public interests require the immediate construction of said 
improvement, direct the sheriff of his county to summon from the citizens of 
the county in which said petition is filed as many qualified persons as may be 
necessary in order to form a jury of twelve persons, unless the parties to the 
proceedings consent to a less number, such number to be not less than three, 
and such consent shall be entered by the clerk in the minutes of the trial. If 
necessary to complete the jury in any case, the sheriff, under direction of 
the court or judge thereof, shall summon as many qualified persons as may be 
required to complete the jury froin the citizens of the county in which the 
petition is filed. In case a special jury is summoned, the cost thereof shall be 
taxed as part of the costs in the proceeding, and paid by the district seeking 
to appropriate said land, the same as other costs in the case; and no person 
shall be competent as a juror who is a resident of, or land owner in, the district 
seeking to appropriate said land. The jurors at such trial shall make in each 
case a separate assessment of damages which shall result to any person, cor- 
poration or company, or to the state, by reason of the appropriation and use 
of such land, real estate, premises or other property for said improvement, 
and shall ascertain, determine and award the amount of damages to be paid 
to said owner or owners, respectively, and to all tenants, incumbrancers and 
others interested, for the taking or injuriously affecting such land, real estate, 
premises or other property for the establishment of said improvement; and 
shall further find the maximum amount of benefits, per acre, to be derived 
by each of the land owners from the construction of said improvement. And 
upon a return of the verdict into court, the same shall be recorded as in other 
cases: whereupon a decree shall be entered in accordance with the verdict so 
rendered, setting forth all the facts found by the jury, and decreeing that said 
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right-of-way be appropriated, and directing the commissioners of said drainage 


[diking] district to draw their warrant on the county treasurer for the amount 
awarded by the jury to each person, for damages sustained by reason of the 
establishment of said improvement, payable out of the funds of said diking 
district. [L. 95, p. 313, $ 12.] 


% 3685. Appeals, When Taken. 


Every person or corporation feeling himself or itself aggrieved by the 
judgment for damages, or the assessment of benefits, may appeal to the su- 
preme court of this state, within thirty days after the entry of the judgment, 
and such appeal shall bring before the supreme court the propriety and just- 
ness of the amount of damage or assessment of benefit in respect to the parties 
to the appeal. Upon such appeal no bond shall be required and no stay shall 
be allowed. [L. 795, p. 315, § 13.] 


2 3686. Proceedings, When May be Dismissed. 


In case the damages or amount of compensation for such right-of-way, 
together with the estimated cost of the improvement, amount to more than 
the maximum amount of benefits which will be derived from said improve- 
ment, or if said improvement is not practicable, or will not be conducive to 
the public health, welfare and convenience, or will not increase the public 
revenue, the court shall dismiss such proceedings, and in such case a judgment 
shall be rendered for the costs of said proceedings against said district, and 
no further proceedings shall be had or done therein; and upon the payment 
of the costs, said organization shall be dissolved by decree of said court. [L. 
"95, p. 315, § 14.] 


4 3687. Damages, How Paid. 

| Any person or corporation claiming to be entitled to any money ordered 
paid by the court, as provided in this chapter, may apply to the court therefor, 
and upon furnishing evidence satisfactory to the court that he is entitled 
to the same, the court shall make an order directing the payment to such 
claimant of the portion of such money as he or it may be found entitled to; but 
if, upon application, the court or judge thereof shall decide that the title to the 
land, real estate or premises specified in the application of such claimant is 
in such condition as to require that an action be commenced to determine the 
title of claimants thereto, it shall refuse such order until such action is com- 
menced and the conflicting claims to such land, real estate or premises be 
determined according to law. [L. 95, p. 315, $ 15.] 


23 3688. Transcript to Contain, What—Assessments, When Due. 

Upon the entry of the judgment upon the verdict of the jury, the clerk 
of said court shall immediately prepare a transcript, which shall contain a 
list of the names of all'the persons and corporations benefited by said improve- 
ment and the amount of benefit derived by each, respectively, and shall dulv 
certify the same, together with a list of the lands benefited by said improve- 
ment belonging to each person or corporation, and shall file the same with the 
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auditor of the county, who shall immediately enter the same upon the tax rolls 
of his office, as provided by law for the entry of other taxes, against the land 
of each of the said persons named in said list, together with the amounts 
thereof, and the same shall be subject to the same interest and penalties in 
case of delinquency as in case of general taxes, and shall be collected in the 
same manner as other taxes and subject to the same right of redemption and 
the lands sold for the collection of said taxes shall be subject to the same mght 
of redemption as in the sale of lands for general taxes: Provided, That said 
assessment shall not become due and payable except at such time or times and 
in such amount as may be designated by the board of commissioners of said 
dike district, which designation shall be made to the county auditor by said 
board of commissioners of said diking district, by serving a written notice 
upon the county auditor designating the time and the amount of the assess- 
ment, said assessment to be in proportion to benefits, to become due and pay- 
able, which amount shall fall due at the time of the falling due of general 
taxes, and the amount so designated shall be added by the auditor to the 
general taxes of said person, persons or corporations, according to said notice, 
upon the assessment rolls in his said office, and collected therewith: And 
provided further, That no one call for assessments by said commissioners shall 
be in an amount to exceed twenty-five per cent of the actual amount necessary 
to pay the costs of the proceedings, and the establishment of said district and 
system of dikes and the cost of construction of said work. [L. 795, p. 316, 


$ 16.] 


¢ 3689. Conditional Tax, How Levied. 

In the event of the dismissal of said proceedings and the rendition of 
judgment against said district, as hereinbefore provided, said diking commis- 
sioners shall levy a tax upon all of the real estate within said district, taking 
as a basis the last equalized assessinent of said real estate for state and county 
purposes, sufficient to pay said judgment, and the cost of levying said tax, and 
shall cause said tax roll to be filed in the office of the clerk of the superior 
court in which such judgment was rendered. If said tax is not paid 
within sixty days after the filing of said tax roll, the court shall, upon the 
application of any party interested, direct said real estate to be sold in payment 
of said tax, said sale to be made in the same manner and by the same officer, 
as is or may be provided by law for the sale of real estate for taxes for general 
purposes; and the same rate of redemption shall exist as in the sale of real 
estate for the payment of taxes for general purposes. [IL. 795, p. 317, § 17.] 


2 3690. Improvements, When Ordered—Contractor’s Bond. 

After the filing of said certificate said commissioners of such diking dis- 
trict shall proceed at once in the construction of said improvements, and in 
carrying on said construction or any extension thereof they shall have full 
charge and management thereof, and shall have the power to employ such 
assistance as they may deem necessary, and purchase all material that may be 
necessary in the construction and carrying on of the work of said improve- 
ment, and shall have power to let the whole or any portion of said work to any 
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responsible contractor, and shall in such case enter into all necessary agree- 
ments with such contractor that may be necessary in the premises: Provided, 
That in case the whole or any portion of said improvement is let to any 
contractor, said commissioners shall require such contractor to give a bond in 
double the amount of the contract price of the whole or of such portion of 
said work covered by such contract, with two or more good and sufficient 
sureties to be approved by the board of commissioners of said diking district 
and running to said district as obligee therein, conditioned for the faithful 
and accurate performance of said contract by said contractor, his executors, 
administrators or assigns, according to the terms and conditions of said agree- 
ment, and shall cause said contractor to enter into a further and additional 
bond in the same amount, with two or more good and sufficient sureties to be 
approved by said board of commissioners of said diking district in the name of 
said district as obligee therein, conditioned that said contractor, his executors, 
administrators or assigns, or sub-contractor, his executors, administrators or 
assigns, shall perform the whole or any portion of said work under contract of 
said original contractor; shall pay or cause to be paid all just claims of all 
persons performing labor or rendering services in the construction of said 
work, or furnishing materials, merchandise or provisions of any kind or 
character used by said contractor or sub-contractor, or any employee thereof 
in the construction of said improvement: Provided further, That no sureties 
on said last mentioned bond shall be liable thereon unless the persons or 
corporations performing said labor and furnishing said materials, goods, wares, 
merchandise and provisions, shall, within ninety days after the completion 
of such improvement, file their claim, duly verified, that the amount is just 
and due and remains unpaid, with the commissioners of said diking district. 
[L. 95, p. 317, § 18.] 


23691. Work, When to Begin—Changes, How Made. 


The work on said improvement shall begin without delay, and shall be 
carried on with all expedition possible, and said board of commissioners of 
said diking district, or any contractor thereunder, shall have no power what- 
ever to change the location of the dikes or the system of improvement or the 
manner of doing the work therein so as to make any radical changes in said 
improvement, without the written consent of all the land owners to be bene- 
fited thereby, and the land owners which may be damaged thereby. And in 
case any substantial changes in said system of improvement or the manner 
of the construction thereof shall be deemed necessary by said board of com- 
missioners at any time during the progress thereof, and if the written consent 
to such changes cannot be procured from said land, owners, then said commis- 
sioners, for and on behalf of said district, shall file a petition in the superior 
court of the county within which said district is located, setting forth therein 
the changes which they deem necessary to be made in the plans or manner of 
the construction of said improvement, and praying therein to be permitted 
to make such changes, and upon the filing thereof, the commissioners [clerk] 
shall cause a summons to be served, setting forth the prayer of said petition, 
under the seal of said court, which summons shall be served in the same 
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manner as the service of summons in the case of the original petition, upon all 
the land owners or others claiming any lien thereon or interest therein appear- 
ing of record in said district, and any or all of such parties so served may 
appear in said cause and submit their objections thereto, and after the time 
for the appearance of said parties has expired, the court shall proceed to hear 
said petition at once without further delay, and if it appears during the 
course of such proceedings that the property rights of any of said land owners 
will be affected by such proposed change in said improvement, then the court, 
after having passed upon all preliminary questions as in the original proceed- 
ings, shall cause a jury to be impancled as in the case of the original proceed- 
ings for the establishment of said improvement, and upon the final hearing of 
said cause the jury shall return a verdict finding the amount of damages, if 
any, sustained by all persons and corporations the same as upon the original 
petition, by reason of such proposed change, and the amount of compensation 
to be paid to any persons or corporations therefor, and for any additional right- 
of-way that may be necessary to be appropriated by reason of said proposed 
change, and shall readjust the amount of benefits claimed to have been in- 
creased or diminished by any of said land owners by reason of such proposed 
change in said improvement, and the proceedings thereafter shall be the same 
as to rendering judgment, appeal therefrom, payment of compensation and 
damages, and filing of the certificate with the auditor, as hereinbefore provided 
for in the proceedings under the original petition, and said commissioners shall 
have a right thereafter to proceed with the construction of said improvement 
according to the changes made therein. [L. 95, p. 318, § 19.] 


@ 3692. Contractors, When Paid. 


During the construction of said improvement said commissioners shall 
have the right to allow payment thereof, in installments as the work progresses, 
in proportion to the amount of work completed: Provided, That no allow- 
ance or payment shall be made for said work to any contractor or sub-con- 
tractor to exceed seventy-five per cent of the proportionate amount of the work 
completed by such contractor or sub-contractor, and twenty-five per cent of 
the contract price shall be reserved at all times by said board of commissioners 
until such work is wholly completed, and shall not be paid upon the comple- 
tion of said work until ninety days have expired for the presentation of all 
claims for labor performed and materials, goods, wares, merchandise and pro- 
visions furnished or used in the construction of said improvement; and upon 
the completion of said work and the payment of all claims hereinbefore 
provided for, according to the terms and conditions of said contract, said com- 
missioners shall accept said improvement and pay the contract price therefor. 
[L. 795, p. 320, $ 20.] 


2 3693. Private Dikes, How Connected—Additional Plans—Costs. 

In case any diking district organized under the provisions of this chapter 
desires to connect its system of dikes with the system of dikes of any other 
district theretofore organized or constructed, said last mentioned diking dis- 
trict shall be made a party defendant in the proceedings in the superior court 
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for the establishment of the improvement proposed to be constructed by such 
first mentioned diking district, and the petition to be filed in said court, in 
addition to the facts to be set forth therein as hereinbefore provided for, shall 
set forth the further fact that said district is desirous of connecting its said 
system of dikes with the system of such other diking district, and shall set 
forth an estimate of the additional cost per annum, if any, for the future 
maintenance of the diking system so sought to be connected with, and also an 
estimate of the cost of any additional improvement in said system so sought to 
be connected with, if any, by reason of such connection, and shall also set 
forth the amount of compensation which should be made by said diking district 
for the privilege of connecting with the said system of dikes; and in case it 
shall be deemed necessary to enlarge or strengthen the system of dikes to be 
connected with by reason of such connection, there shall be filed with said 
petition, in addition to the plans, specifications and data hereinbefore provided 
to be filed, plans and specifications and the estimated cost of the proposed 
improvement to be made in the system sought to be connected with by reason 
of such connection, and the proceedings thereon shall be the same as in other 
cases for the establishment of diking districts under the provisions of this 
chapter: Provided, That the jury shall, in addition to the other findings 
provided for in other cases under the provisions of this chapter, find the 
amount of compensation to be paid said district with whose system connection 
is sought to be made, for any additional cost, if any, which may be thrown 
upon said district by reason of the increased cost of maintenance by reason 
of such connection, and shall estimate the amount of such increased cost of 
maintenance per annum, and also the amount of compensation to be made to 
said district for the privilege of joining on to its system of dikes; the com- 
pensation to be made for the increased cost of maintenance shall be paid per 
annum out of the revenue derived from the assessments to be levied as in 
other cases, and the compensation to be made as may be found by the jury to 
said district whose system is sought to be connected with for the privilege 
thereof, shall be paid such district as damages are paid in other cases under the 
provisions of this act; and all amounts so paid to said district sought to be 
connected with, as compensation for the cost of maintenance, shall be used as 
an additional fund for the maintenance of said diking system of such district, 
and the amount of compensation paid for the privilege of connecting with the 
system of such district shall also be added to the general fund of said district, 
to be used for the payment of the cost of maintenance of the system of such 
district sought to be connected with. [L. 795, p. 320, § 21.] 


¢ 3694. Enlarging Dikes, Cost of. 


In case it shall be found necessary to enlarge or strengthen the system of 
dikes sought to be connected with, by reason of such connection, the jury 
shall determine the cost of such enlarging or strengthening, and said peti- 
tioner district shall have the right, by and through its representatives, assist- 
ants and emplovees, to make such improvement on the system of such other 
district as may have been found necessary upon the hearing of said petition, 
and the costs thereof shall be assessed against the land owners of said petitioner 
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district to be benefited by the construction of said entire system, and no addi- 
tional cost or burden, by reason of such improvement, shall be thrown upon 
the land owners of said district sought to be connected with. [L. 795, p. 321, 


g 22.] 


¢ 3695. Dikes, Protection Against Injury From Rivers. 


Where any diking system is sought to be constructed by any district 
organized under the provisions of this chapter along any river or water course 
to prevent overflow therefrom, and it shall become necessary to provide against 
the washing away of the banks of said river or water course so as to prevent 
injury to such proposed diking system, or any system which may have already 
been completed, such district, by and through its board of commissioners, may 
make such portions of lands lying along said dikes which are threatened to 
be washed away by said river or water course part of the right-of-way of said 
dike system, and may construct along the banks of said river or water course, 
as a part of said diking system, such protection as may be necessary to protect 
said dike, and in such cases such tract or parcel of land may be condemned 
and appropriated under the law of eminent domain as provided herein as a 
part of the right-of-way of such dike system; and when not condemned or 
appropriated at the time said system is established and constructed, said diking 
district, by and through its board of commissioners, may, at any time there- 
after, when any portion of said system is threatened to be washed away by 
such river or water course, file their petition with the court condemning and 
appropriating for the use of said district so much of the land lying along said 
river or water course as may be necessary to be used for the protection of said 
diking system, and the proceedings therein for the making of compensation 
therefor and the payment of damages by reason of such appropriation shall be 
the same, or as near as may be applicable, as other proceedings for the con- 
demnation of right-of-way provided for in this chapter. [L. 985. p. 322, § 23.] 


@ 3696. Condemnation, Appropriation for. 


Whenever any land is appropriated along the bank of any river or water 
course, as provided for in the last preceding section, the expenses of such 
appropriation, including the costs and damages to be paid therefor—when 
such appropriation is taken subsequently to the construction of any system of 
dikes under the provisions of this chapter—shall] be added to the annual cost 
of the maintenance of said system and be paid as such, as provided herein. [L. 
95, p. 823, $ 24.] 


¢ 3697. Public Highways—Construction on. 

In the construction of any diking system under the provisions of this 
chapter, where it is desired to construct the same along the right-of-way of anv 
public road which has theretofore been legally established, said district shall 
have a right to construct its dikes along such road: Provided, That the dikes 
so constructed along such road shall not destroy or impair the same for the use 
of the public convenience as a public highway; and in case of the construction 
or improvement of any dike along any public highway, such dike shall be 
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constructed of sufficient width and in such manner as will be conducive to the 
public as a public highway. [L. 95, p. 323, $ 25.] 


¢ 3698. Incorporated Towns May be Included. 

Any town or city already incorporated, or which may hereafter be incor- 
porated, may exercise the functions of a diking district under the provisions of 
this chapter, or the whole or any portion of any such town or city may be 
included with other territory in a common district under the provisions for 
the establishment thereof as provided for herein. [L. *95, p. 323, $ 26.] 


e 


4 3699. Maintenance, Cost of to be Certified to County Auditor 

The board of commissioners of any diking district organized under the 
provisions of this chapter shall, on or before the first day of January of each 
year, make an estimate of the cost of maintenance of the diking system in such 
district, which estimate shall include the costs of making any necessary repairs 
as it might become necessary to make in the maintenance of such system. 
Such estimate shall be made for the succeeding year, and the amount so 
estimated shall be certified by the board of commissioners to the auditor of 
the county in which such district is located on or before said date, and the 
amount thereof shall be apportioned to the land owners in such district bene- 
fited by said improvement in proportion to the maximum benefits originally 
assessed, and such amount shall be added to the general taxes of such land 
owners and collected therewith. [L. 795, p. 323, $ 27.] 


¢ 3700. Organization of Board—Warrants, How Issued. 

The board of commissioners of such district shall elect one of their num- 
ber chairman and one secretary, and shall keep minutes of all their meetings, 
and may issue warrants of such district in payment of all claims of indebted- 
ness against such district. Such warrants shall be in form and substance the 
same as county warrants, or as near the same as may be practicable, and shall 
draw the legal rate of interest from the date of their presentation to the treas- 
urer for payment, as hereinafter provided, and shall be signed by the chairman 
and attested by the secretary of said board: Provided, That no warrants shall 
be issued by said board of commissioners in payment of any indebtedness of 
such district for less than the face or par value. [L. 95, p. 324, $ 28.] 


¢ 3701. Bonds, When and How Issued. 

Upon the establishment of any district under the provisions of this act 
and the establishment of a system of diking therein as provided for in this 
chapter, the board of commissioners of such diking district may, npon petition 
of a majority of all the land owners owning land within such district to be 
benefited thereby, issue bonds for the total amount of the costs of construction 
of said improvement, together with the costs of the establishment thereof, 
including damages assessed and compensation made to land owners for right- 
of-way and the expenses and costs of the entire proceeding, payable at a time 
not less than five vears nor longer than ten years from the date thereof; and 
such commissioners may, at any time thereafter, issue such bonds in the 
manner and form herein prescribed for the purpose of funding any outstand- 
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ing warrants or obligations of such district, and in case of such Jast named issue 
all the outstanding warrants shall immediately become due and payable upon 
receipt of the money by the county treasurer from the sale of said bonds, and 
upon a call of such outstanding obligations to be issued by him, which call 
shall be made by said treasurer immediately upon receipt of the proceeds from 
the sale of said bonds by publication for two successive weeks in the county 
paper authorized to do the county printing, and such warrants and outstanding 
obligations shall cease to draw interest at the end of thirty days after the date 
of the first publication: Provided, That no bonds shall, under the provisions 
hereof, be sold for less than their par value. [L. 795, p. 324, § 29.] 


2 3702. Bonds, Numbers and Denominations of. 


Said bonds shall be numbered from one upwards, consecutively, and be in 
denominations of not less than one hundred dollars nor more than one thou- 
sand dollars. They shall bear the date of issue, shall be made payable to the 
bearer in not more than ten years nor less than five years from the date of 
their issue, and bear interest at a rate not exceeding seven per cent per annum, 
payable annually, with coupons attached for each interest payment. The 
bonds and each coupon shall be signed by the chairman of the board of diking 
commissioners, and shall be attested by the secretary of said board, and the 
seal of such district shall be affixed to each bond, but not to the coupons. [L. 
"95, p. 325, $ 30.] 


2 3703. Bonds, Exchanged for Warrants. 


said bonds may be exchanged at not less than their par value for an 
equal amount of the warrants of the district issuing such bonds. [L. 795, p. 
325, $ 31.] 


@ 3704. Sinking Fund to Liquidate. 

Five years before said bonds shall become due the diking commissioners 
of such district issuing them are hereby authorized and required, annually, 
to levy an assessment sufficient to liquidate said bonds at maturity. Such 
assessment shall be collected by the county treasurer and kept as a separate 
fund for the sole purpose of liquidating said bonds in accordance with the 


Ay 


provisions of the following section. [L. 95, p. 325, $ 32.| 


2 3705. Treasurer, Duties of. 


Tt shall be the duty of the treasurer of any county in which there may be 
a district issuing bonds under the provisions of this chapter, whenever he has 
upon hand two thousand dollars of the special fund for the payment of said 
bonds, to advertise in the newspaper doing the county printing for the 
presentation to him for payment of as many of the bonds issued under the 
provisions of this chapter as he may be able to pay with the funds in his 
hands, to be paid in numerical order of said bonds, beginning with bond 
number one, until all of said bonds are paid: Provided, That thirty days 
after the first publication of said notice of the treasurer calling in any of 
said bonds by their number said bonds shall cease to bear interest, which 
shall be stated in the notice. [L. *95, p. 825, $ 33.] 
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¢ 3706. Annual Assessments to Pay Interest. 


It shall be the duty of such diking commissioners, annually, to levy an 
assessment sufficient for the payment of the ccupons hereinbefore mentioned 
as they fall due. Said coupons shall be considered for all purposes as warrants 
drawn upon the funds of the district issuing bonds under the provisions of 
this chapter, and, when presented to the county treasurer and no funds are in 
the treasury to pay said coupons, it shall be his duty to indorse said coupons 
as presented for payment in the same manner as other warrants upon the funds 
of said district are indorsed, and thereafter said coupons shall bear interest 
at the same rate as other warrants so presented and unpaid. [L. 795, p. 326, 
§ 34. ] 


33707. Bonds Registered. 


Before the bonds are delivered to the purchaser they shall be presented to 
the county treasurer, who shall register them in a book kept for that purpose 
and known as the bond register, in which register he shall enter the number 
of each bond, the date of issue, the maturity, amount and rate of interest, to 
whom and when payable, and the proceeds derived from the sale of said bonds 
shall in all cases be paid by the purchaser thereof to the county treasurer. [L. 
95, p. 826, § 35.] 


83708. Treasurer to Indorse Warrants—When and How Called. 

All warrants issued under the provisions of this chapter shall be presented 
by the holders thereof to the county treasurer, who shall indorse thereon the 
day of presentation for payment, with the additional indorsement thereon, 
in case of non-payment, that they are not paid for want of funds; and no 
warrant shall draw interest under the provisions of this act until it is so pre- 
sented and indorsed by the county treasurer. And it shall be the duty of 
such treasurer, from time to time, when he has sufficient funds in his hands 
for that purpose, to advertise in the newspaper doing the county printing for 
the presentation to him for payment of as many of the outstanding warrants 
as he may be able to pay: Provided, That thirty days after the first publi- 
cation of said notice of the treasurer calling in any of said outstanding war- 
rants, said warrants shall cease to bear interest, which shall be stated in the 
notice. Said notice shall be published two weeks, consecutively, and said 
warrants shall be called in and paid in the order of their indorsement. [L. 
95, p. 326, § 36.] 


. ¢ 3709. Questions Submitted to Jury. 

Upon the trial of any questions of issue by a jury under the provisions of 
this chapter, the trial court may, in its discretion, submit all questions to be 
found by the jury in the form of separate findings, or may submit to such 
jury separate forms of verdict on all such questions to be found by the Jury 
therein. [L. 795, p. 327, $ 37. ] 


3710. Lands of Public Corporations Subject to. 
All state, county, school district or other lands belonging to other public 
corporations requiring to be diked as a protection from overflow shall be sub- 
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jected to the provisions of this chapter, and such corporations, by and through 
the proper authorities, shall be made parties in all proceedings therein affecting 
said lands and shall have the same rights and liable to the same right of emi- 
nent domain as private persons, and their lands shall be subject to the right of 
eminent domain the same as the lands of private persons or corporations. [L. 
95, p. 827, § 38.] 

This section supersedes L. ’93, pp. 218-219, tional in Skagit Co. v. me 10 W., 388; 


as the principal act covered by §& 1863-1927 Askam v. King Co., 9 W., 
of 1 Hill's Code were declared unconstitu- 


¢3711. Benefits. 


In case lands belonging to the state, county, school district or other public 
corporations are benefited by any improvement instituted under the provisions 
of this chapter, all benefits shall be assessed against such lands, and the same 
shall be paid by the proper authorities of such public corporations at the times 
and in the same manner as assessments are called and paid in case of private 
persons out of any general fund of such corporation. [L. 95, p. 327, § 39.] 


¢ 3712. Fees. 
Fees for service of all process necessary to be served under the provisions 


of this chapter shall be the same as for like services in other civil cases, or as is 
or may be provided by law. [L. 795, p. 327, $ 410.] 


¢ 3713. Commissioners, Compensation of—Objections to. 


In performing their duties under the provisions of this chapter the board 
of diking commissioners shall reccive such compensation as may be just and 
reasonable for all necessary services actually performed, not excecding two 
dollars per day, to be determined and allowed by the court upon presentation 
by said commissioners, or either of them, of an itemized statement duly veri- 
fied by either member or all of said board, that the same is just, reasonable, 
necessary and actually performed and that no part of the same has ever been 
paid. In case such services are rendered by said board in the establishment 
and construction of said improvement, the amount thereof so allowed by the 
court shall be deemed to be a part of the cost of the construction and establish- 
ment of said improvement, and in case such compensation to be allowed by 
the court shall be for services rendered by said board in the repairing or main- 
tenance of such improvement, such allowance shall be added to the annual 
cost of maintenance of such system: Provided, That any person interested 
therein may file objections to the allowance asked for, either in whole or in 
part, and such claims so filed shall not be passed upon or allowed by the court 
until the expiration of thirty days from the filing thereof. Said board of 
commissioners, or the member thereof presenting such claim for allowance, 
shall, at the time of the filing thereof in the court, post notices in at least 
four public places within said district, which said notice shall set forth therein 
the fact that an application for allowance has heen filed in said court, giving 
the date of the filing thereof and the amount of the allowance applied for, and 
demand that any and all persons having any interest therein shall file objec- 
tions in said court, if anv they have to the allowance of said claim or any 
portion thereof, within thirty days from the filing of such application for 
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allowance, and the court shall hear said application and the objections thercto, 
if any be made and filed, and shall, in its discretion, make such allowance and 
in such amount as it may deem to be just in the premises, and the same shall 
be paid as other claims against said district are paid. [L. ’95, p. 327, $ 41.] 


@ 3714. Power of Court. 


The court may compel the performance of the duties imposed by this 
chapter and may, in its discretion, on proper application therefor, issue its 
mandatory injunction for such purpose. [L. 795, p. 328, § 42.] 


CHAPTER II. 


OF DRAINAGE DISTR CTS. 


@ 3715. Organization of. 


Any portion of a county, requiring drainage, which contains five or more 
inhabitants and freeholders therein may be organized into a drainage district, 
and when so organized such district and the board of commissioners herein- 
after provided for shall have and possess the power herein conferred or that 
may hereafter be conferred by law upon such district and board of commis- 
sioners, and said district shall be known and designated as drainage district 
No. ...... (here insert number), of the county of ...... (here insert the 
name of the county), of the state of Washington, and shall have the right to 
sue and be sued by and in the name of its board of commissioners hereinafter 
provided for, and shall have perpetual succession, and shall adopt and use a 
seal. The commissioners hereinafter provided for and their successors in 
office shall, from the time of the organization of such drainage district, have 
the power, and it shall be their duty, to manage and conduct the business and 
affairs of the district, make and execute all necessary contracts, employ and 
appoint such agents, officers and employees as may be required, and prescribe 
their duties, and perform such other acts as hereinafter provided, or that may 
hereafter be provided by law. [L. 95, p. 271, § 1.] 

For former laws on this subject see: tien: and cannot be upheld as an exercise 
RS 1863-1927, 1 Hill’s Code: L. ’90, pp. 652-670, of police power for the abatement of a nul- 
declared unconstitutional in Skagit Co. v. sance, when the act docs not declare the 
Stiles, 10 W., 388; Askam v. King Co., 9 W., nuisance to be in such imminent danger to 
1: See also I. ’5S, pp. 30-81; L. 63, p. 45; the publie welfare as to require the private 


L. ’65, p. 29, 8§ 1-3: L. ‘Th. pp. 93-96; L. 77, property of others than those maintaining 
pp. 314-215: Cd. 781. $$ 2501-2516; L. "83, pp. the nuisance to be taken without compen- 


77-82: L. 93, p. 218, superseded. sation: Askam v. King Co., 9 W., 1; see 
See note to $ 3673 supra. Peterson v. Smith, 6 W., 163. l 
See infra § 7301, penalty for obstructing That portion of said act providing for 
public ditches or drains. taking land for right of way for ditches 


The drainage law (L. ’90, p. 652) is uncon- being unconstitutional, the whole act falls 
stitutional. as ft provides for the taking of with it: Skagit Co. v. Stiles, 10 W., 558. 
private property without just compensa- 


3 3716. Districts, How Formed. 


For the purpose of the formation of such drainage districts, a petition 
shall be presented to the hoard of county commissioners of the county in which 
said proposed drainage district is located, which petition shall set forth the 
object for the creation of said district; shall designate the boundaries thereof 
and set forth therein the number of acres of land to be benefited [by] the 
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proposed drainage system, and shall also contain the names of all the free- 
holders residing within said proposed district (so far as known), and shall 
contain a brief description of the proposed system of drainage, designating a 
point which shall be a good and sufficient outlet for the drainage of said 
district; the route over which the same is to be constructed, together with the 
proposed spurs or branches, if any there may be, and the termini thereof, and 
set forth the further fact that the establishment of said district and the pro- 
posed system of drainage will be conducive to the public health, convenience 
and welfare, and increase the public revenue, and that the establishment of 
said district and said system of drainage will be of special benefit to the 
property included therein. Said petition shall be signed by such a number as © 
own at least a majority of the acreage in the proposed district, and shall pray 
that the same be organized under the provisions of this chapter. Said peti- 
tioners shall, at the time of the filing of said: petition, file a bond with said 
commissioners, running to the state of Washington, in the penal sum of five 
hundred dollars, with two or more suretics, to be approved by the board of 
county commissioners, conditioned that they will pay all costs in case said 
district, for any reason, shall not be established. [L. ’95, p. 272, § 2.] 


23717. Petitions to be Published—Bounadries, How Located. 

Such petition shall be presented at a regular or special meeting of the 
board of county commissioners of said county, and shall be published for at 
least two weeks in two successive issues of some weekly newspaper printed and 
published in said county, and in case no such newspaper be printed or pub- 
lished in such county, then in some such newspaper of general circulation 
therein, before the time at which the same is to be presented, together with a 
notice stating the time of the meeting at which the same shall be presented. 
When such petition is presented for hearing the board of county commission- 
ers shall hear the same, or may adjourn said hearing from time to time, not 
exceeding one month in all; and any person or corporation may appear before 
said board of county commissioners and make objections to the establishment 
of said district, or the proposed boundary lines thereof, and upon a final hear- 
ing said board of county commissioners shall make such changes in the pro- 
posed boundaries as they may deem to be proper, and shall establish and define 
such boundaries, and shall ascertain and determine the number of acres of 
land that will be benefited by said proposed drainage system, the number of 
freeholders residing within said boundaries of the said proposed district, and 
shall find whether the proposed drainage system will be conducive to the public 
health, welfare and convenience, increase the public revenue, and be of special 
benefit to the majority of the lands included within said boundaries of the 
said proposed district so established by said board of county commissioners: 
Provided, That no changes shall be made by said board of county commission- 
ers in said boundary lines so as to include any territory outside of the bound- 
aries described in said petition: Provided further, That any person or persons 
owning land within the proposed boundaries and who did not sign said peti- 
tion, or any person, persons or corporations owning land not included within 
the proposed boundaries, may file a petition with the board of county com- 
missioners asking that the proposed boundaries be extended so as to include 
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other lands described therein; setting forth in said petition the reasons there- 
for: Provided, however, That no person, persons or corporations not owning 
lands included within the proposed boundaries, as originally petitioned for, 
shall have the right to file such petition unless they ask therein to have their 
own lands included within the proposed boundaries: Provided further, That 
any corporation owning land included within the boundaries described in the 
original petition, may also petition the board of county commissioners for an 
extension of the proposed boundaries. In such case the board of county 
commissioners shall give the like notice as provided for in this section of the 
hearing of the original petition, and the final hearing thereof may, in such 
case, be continued from time to time for a period not exceeding sixty days, 
= and if upon final hearing the board of county commissioners deem it advisable, 
and to the best interest of all concerned, they may grant the prayer of such 
petitioner or petitioners in whole or in part. No district shall be established 
unless it is shown that a good and sufficient outlet for the drainage thereof is 
within the boundaries of such district. And said board of county commission- 
ers of such county shall enter an order on the records of their office setting 
forth all facts found by them upon the final hearing of said petition, and 
which may be adduced by them from the evidence heard on the final hearing 
thereof. [L. 795, p. 272, § 3.] 


23718. Election to Establish District—Commissioner, How Chosen. 


Upon the entry of the findings on the final hearing of said petition as 
set forth in the last preceding section, said board of county commissioners of 
said county, if they find said proposed drainage system will be conducive to 
the public health, welfare and convenience, and will increase the public rev- . 
enue and be of special benefit to the majority of the lands included within 
said boundaries, shall give notice of an election to be held in such proposed 
drainage district for the purpose of determining whether the same shall 
be organized under the provisions of this chapter as a drainage district of 
the state of Washington, and for the further purpose of choosing at such 
election three commissioners who shall be known and designated as “drainage 
commissioners” for said district proposed to be organized, which said three 
commissioners shall, upon their election, be the district authorities of said 
drainage district; and such notice shall particularly describe the boundaries 
as established by the board of county commissioners on its final hearing of 
said petition, and shall state the name of such proposed drainage district 
and approximately the number of acres of land in said district to be benefited 
thereby, and the same shall be published for at least two weeks prior to such 
election in a weekly newspaper printed and published within the county within 
which said district is located, and in case no such newspaper be printed or pub- 
lished therein, then in some such newspaper of general circulation therein, 
for two successive issues thereof, and shall be posted for the same period in at 
least four public places within the boundaries of said proposed district; such 
notice shall designate the place within the proposed district where the election 
shall be held, and require the voters to cast ballots which shall contain the 
words “drainage district, yes,” or “drainage district, no,” and afso the names 
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of persons voted for for commissioners of said drainage district. The board of 
county commissioners shall also appoint two judges, one inspector and two 
clerks for such election, whose compensation shall be the same as in other elec- 
tions for the election of county and state officers and shall be a charge upon 
said district, in case the same be established, and shall be paid in the same 
manner as other expenses are paid which are incurred in the establishment 
and construction of said improvement. In case said district be not established, 
then all costs and expenses shall be collectible from the bond hereinbefore 
provided for, and any person having a charge against said district shall have 
a right of action thereon. [L. 95, p. 274, § 4.] 


4 3719. Election of Drainage Commissioners—Bonds of. 


~ Such election shall be held on the day designated in such notice, and shall 
be conducted in accordance with the general election laws of the state of 
Washington, and no person shall be entitled to vote at such election unless 
he shall be a qualified elector of the county in which such district is located, 
and shall have resided within the limits of such district, as established by the 
board of county commissioners, for at least thirty days next preceding such 
election. The board of county commissioners shall meet on the Monday next 
succceding such election, and proceed to canvass the votes cast thereat, and 
if, upon such canvass, it appears that a majority of the votes cast are for drain- 
age district, “yes,” the board shall have an order entered upon their minutes 
and declare such territory duly organized as a drainage district under the name 
and style of drainage district No. (here insert number) of (here insert name 
of county) of the state of Washington, and shall declare the three persons 
receiving respectively the highest number of votes to be duly elected as a board 
of commissioners of such drainage district. Said board shall cause a copy of 
said order, duly certified, to be filed in the office of the secretary of state, and 
from and after the date of such filing such organization shall be deemed com- 
plete, and such board of commissioners so chosen at such election shall be 
entitled to enter immediately upon the duties of their office, and upon quali- 
fying as county officers are required to qualify, and giving a bond to the state 
of Washington for the benefit of said drainage district, for the faithful per- 
formance of their duties as such board of drainage commissioners in the penal 
sum of five thousand dollars, with two or more sureties, to be approved by 
the board of county commissioners, and shall hold such office until the next 
general election for the election of officers in such drainage district, and until 
their successors are clected and qualified. Fach board of commissioners there- 
after, which may be constituted either by appointment or election, shall enter 
into a like bond and of like effect before entering upon their duties, which 
bond shall be approved by the judge of the superior court of the county in 
which said district is located, and shall be filed in said court. [L. *95, p. 
275, 8 5.] 


¢ 3720. General Election, When—Expenses of— Notice of. 
A general election for the election of a board of drainage commission- 
ers of such district shall be held upon the first Tuesday after the first Monday 
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in December of each year thereafter, and the term of office shall begin the 
second Monday of the following January, and such election shall be held in 
accordance with the general election laws of the state of Washington for the 
election of county and state officers, and the expenses thereof shall be defrayed 
by said district, and the judges, clerks and inspectors of said election shall each 
receive as compensation for the services rendered at such election the sum 
of two dollars per day: Provided, That at least thirty days’ notice imme- 
diately preceding any such general election shall be given thereof by the board 
of commissioners of such drainage district, by posting the same in four public 
places within said district. Said notice shall contain the names of two electors 
of said district as judges of said election and the name of one elector of said 
district as inspector thereof, the same to be chosen by said board of commis- 
sioners. Said board of commissioners shall be a canvassing board to canvass 
the vote of each election, and they shall meet the day following such election 
and canvass said votes and declare the result thereof and issue certificates of 
election. [L.?95, p. 276, § 6.] 


? 3721. Eminent Domain. 

All drainage districts organized under the provisions of this chapter shall 
have the right of eminent domain, with the power by and through its board of 
commissioners, to cause to be condemned and appropriated private property 


for the use of said corporation in the construction and maintenance of a 
system of drainage, and make just compensation therefor: Provided, That 


the property of private corporations may be subjected to the same rights of 
eminent domain as that of private individuals: Provided further, That the 
said board of commissioners shall have power to acquire by purchase all the 
real property necessary to make the improvements herein provided for. [L. 
95, p. 277, § 7.] 


3 3722. Commissioners, Duties of. 

Said board of drainage commissioners hereinbefore provided for shall 
have the exclusive charge of the construction and maintenance of all drainage 
systems which may be constructed within the boundaries of said district, and 
shall be the executive officers thereof, with full power to bind said district 
by their acts in the performance of their duties as provided by law. In case 
of vacancy or vacancies occurring in said board by the death, failure to elect, 
failure to qualify, resignation or removal of one or more of the members 
thereof from said district such vacancy or vacancies shai] be filled at once from 
the freeholders and qualified electors of said district by the judge of the 
superior court of said county, and said appointee shall serve the unexpired 
term or until the next general election: Provided, That in counties where 
there may be more than one superior judge, the judge eldest in age shall 
make such appointment. [L. 795, p. 277, § 8.] 


23723. Drainage, Method of Procedure. 
Whenever it is desired to prosecute the construction of a system of drain- 
age within said district, said district, by and through its board of commission- 
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ers, shall file a petition in the superior court of the county in which said dis- 
trict is located, setting forth therein the route and termini of said system, 
with a complete description thereof, together with specifications for its con- 
struction, with all necessary plats and plans thereof, together with the esti- 
mated cost of such proposed improvement, showing therein the names of the 
land owners whose lands are to be benefited by such proposed improvement; 
the number of acres owned by each land owner, and the maximum amount of 
benefits per acre to be derived by each land owner set forth therein from 
the construction of said proposed improvement, and that the same will be 
conducive to the public health, convenience and welfare, and increase the 
value of all of said property for purposes of public revenue. Said petition 
shall further set forth the names of the land owners through whose land the 
right-of-way is desired for said improvement; the amount of land necessary 
to be taken therefor, and an estimate of the value of said lands so sought to 
be taken for such right-of-way, and the damages sustained by any person or 
corporation interested therein, if any, by reason of such appropriation, irre- 
spective of any benefits to be derived by such land owners by reason of the 
construction of said improvement. Such estimate shall be made, respectively, 
to each person through whose land said right-of-way is sought to be appro- 
priated. Said petition shall set forth as defendants therein all the persons 
or corporations to be benefited by said improvement, and all persons or cor- 
porations through whose land the right-of-way is sought to be appropriated, 
and all persons or corporations having any interest therein, as mortgagee or 
otherwise, appearing of record, and shall set forth that said proposed system 
of drainage is necessary to drain all of said lands described in said petition, and 
that all lands sought to be appropriated for said right-of-way are necessary to 
be used as a right-of-way in the construction and maintenance of said improve- 
ments; and when the proposed improvement will protect or benefit the whole 
or any part of any public or corporate road or railroad, so that the traveled 
track or roadbed thereof will be improved by its construction, such fact shall 
be set forth in said petition, and such public or private corporations owning 
said road or railroad shall be made parties defendant therein, and the maxi- 
mum amount of benefits to be derived from said proposed improvement shall 
be estimated in said petition against said road or railroad: Provided, however, 
That all maps, plats, field notes, surveys, plans, specifications, or other data 
heretofore made, ascertained or prepared under laws heretofore enacted on 
the subject of this chapter, may be used under the provisions of this chapter. 
[L. 795, p. 277, § 9.] 


3 3724. Surveyors and Draughtsmen. 


In the preparation of the facts and data to be inserted in said petition and 
filed therewith for the purpose of presenting the matter to the superior court, 
the board of commissioners of said drainage district may employ one or more 
good and competent surveyors and draughtsmen to assist them in compiling 
data required to be presented to the court with said petition, as hereinbefore 
provided, and such legal assistance as may be necessary, with full power to 
bind said district for the compensation of such assistants or employees em- 
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ployed by them, and such services shall be taxed as costs in the suit. [L. 95, 
p. 279, § 10.] l 


23725. Summons—How Served. 


A summons stating bricfly the objects of the petition and containing a 
description of the land, real estate, premises or property sought to be appro- 
priated, and those which it is claimed to be benefited by such improvement, 
and stating the court wherein said petition is filed, the date of the filing 
thereof and when the defendants are required to appear (which shall be ten 
days, exclusive of the day of service, if served within the county in which the 
petition is pending, and if in any other county, then twenty days after such 
service, and if served by publication, then within thirty days from the date 
of the first publication), shall be served on each and every person named 
therein as owner, encumbrancer, tenant or otherwise interested therein. Said 
summons must be subscribed by the commissioners, or their attorney, running 
in the name of the state of Washington and directed to the defendants; and 
service thereof shall be made by delivering a copy of such summons to each 
of the persons or parties so named therein, if a resident of the state, or in 
case of the absence of such person or party from his or her usual place of abode, 
by leaving a copy of such notice at his or her usual place of abode, or in case of 
a foreign corporation, at its principal place of business in this state with 
some person of more than sixteen years of age; in case of domestic corpora- 
tions, said service shall be made upon the president, secretary or other director 
or trustee of such corporation; in case of minors, on their guardians; or in 
case no guardian shall have been appointed, then on the person who has the 
care and custody of such minor; in case of idiots, lunatics or insane persons, 
on their guardian; or in case no guardian shall have been appointed, then on 
the person in whose care or charge they are found. In case the land, real 
estate, premises or other property sought to be appropriated, or which it is 
claimed will be benefited by such improvement, is state, tide, school or county 
land, the summons shall be served on the auditor of the county in which the 
land, real estate, premises or other property sought to be appropriated, or 
which it is claimed will be benefited, is situated. In all cases where the owner 
or person claiming an interest in such real or other property is a non-resident 
of this state, or where the residence of such owner or person is unknown, and 
an affidavit of one or more of the commissioners of said district shall be filed 
that such owner or person is a non-resident of this state, or that after diligent 
inquiry his residence is unknown or cannot be ascertained by such deponent, 
service may be made by publication thereof in a newspaper published in the 
county where such lands are situated, once a week for three successive weeks; 
and in case no newspaper is published in such county, then such publication 
may be had in a newspaper published in the county nearest to the county in 
which lies the land sought to be appropriated, or which it is claimed will be 
benefited by said improvement. Such publication shall be deemed service 
upon each non-resident person or persons whose residence is unknown. Such 
summons may be served by any competent person over twenty-one years of 
age. Due proof of service of such summons by affidavit of publication shall 
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be filed with the clerk of such court before the court shall proceed to hear the 
matter. Want of service of such notice shall render the subsequent proceed- 
ings void as to the person not served; but all persons or parties having been 
served with summons as herein provided, either by publication or otherwise, 
shall be bound by the subsequent proceedings. In all cases not otherwise 
provided for service of notice, order and other papers in the proceedings 
authorized by this chapter may be made as the superior court, or the judge 
thereof, may direct: Provided, That personal service upon any party outside 
of the state shall be of like effect as service by publication. [L. 795, p. 279, 


$ 11.] 


23726. Appearance—Jury—Verdict—Decree. 


Any or all of said defendants may appear jointly or separately and admit 
or deny the allegations of said petition and plead any affirmative matter in 
defense thereof at the time and place appointed for hearing said petition, or to 
which the same may have been adjourned. If the court or judge thereof shall 
have satisfactory proof that all of the defendants in said action have been 
duly served with said summons, as above provided, and shall be further satis- 
fied by competent proof that said improvement is practicable and conducive to 
the public health, welfare and convenience, and will increase the value of said 
lands for the purpose of public revenue, and that the contemplated use for 
which the land, real estate, premises or other property sought to be appro- 
priated, is really a public use, and that the land, real estate, premises or 
uther property sought to be appropriated are required and necessary for 
the establishment of said improvement, and that said improvement has 
a good and sufficient outlet, the court or judge thereof shall cause a 
jury of twelve qualified persons to be impaneled to assess the damages 
and benefits, as. herein provided, if in attendance upon his court; and 
if not he may, if satisfied that the public interests require the immediate 
construction of said improvement, direct the sheriff of his county to summon 
from the citizens of the county in which said petition is filed as many qualified 
persons as may be necessary in order to form a jury of twelve persons, unless 
the parties to the proceedings consent to a less number, such number to be not 
less than three, and such consent shall be entered by the clerk in the minutes 
of the trial. If necessary, to complete the jury in any case, the sheriff, under 
the direction of the court or judge thereof, shall summon as many qualified 
persons as may be required to complete the jury from the citizens of the 
county in which the petition is filed. In case a special jury is summoned the 
cost thereof shall be taxed as part of the costs in the proceeding and paid by 
the district seeking to appropriate said land, the same as other costs in the case; 
and no person shall be competent as a Juror who is a resident of, or land owner 
in, the district seeking to appropriate said land. The jurors at such trial shall 
make in each case a separate assessment of damages which shall result to 
any person, corporation or company, or to the state, by reason of the appropria- 
tion and use of such land, real estate, premises or other property for said im- 
provement, and shall ascertain, determine and award the amount of damages 
to be paid to said owner or owners, respectively, and to all tenants, incum- 
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brancers and others interested, for the taking or injuriously affecting such 
land, real estate, premises or other property for the establishment of said 
improvement; and shall further find the maximum amount of benefits per 
acre to be derived by each of the land owners from the construction of said 
improvement. And upon a return of the verdict into court the same shall be 
recorded as in other cases; whereupon, a decree shall be entered in accordance 
with the verdict so renderd, setting forth all the facts found by the jury, 
and decreeing that said right-of-way be appropriated, and directing the com- 
- missioners of said drainage district to draw their warrant on the county treas- 
urer for the amount awarded by the jury to each person for damages sustained 
by reason of the establishment of said improvement, payable out of the funds 
of said drainage district. [L. 795, p. 281, § 12.] 


23727. Appeals. 


Every person or corporation feeling himself or itself aggrieved by the 
judgment for damages, or the assessment of benefits, may appeal to the su- 
preme court of this state, within thirty days after the entry of the judgment, 
and such appeal shall bring before the supreme court the propriety and just- 
ness of the amount of damage or assessment of benefit in respect to the parties 
to the appeal. Upon such appeal no bond shall be required and no stay shall 
be allowed. [L. 95, p. 282, § 13.] 


? 3728. Proceedings, When May be Dismissed. 

In case the damages or amount of compensation for such right-of-way, 
together with the estimated costs of the improvement, amount to more than 
the maximum amount of benefits which will be derived from said improve- 
ment, or, if said improvement is not practicable, or will not be conducive to 
the public health, welfare and convenience, or will not increase the public 
revenue, or will not have sufficient outlet, the court shall dismiss such proceed- 
ings, and in such case a judgment shall be rendered for the costs of said pro- 
ceedings against said district, and no further proceedings shall be had or done 
therein; and upon the payment of the costs, said organization shall be dis- 
solved by decree of said court. [L. ’95, p. 282, § 14.] 


l 3729. Damages, How Paid. 

Any person or corporation claiming to be entitled to any money ordered’ 
paid by the court, as provided in this chapter, may apply to the court therefor, 
and upon furnishing evidence satisfactory to the court that he is entitled to 
the same, the court shall make an order directing the payment to such claim- 
ant of the portion of such money as he or it may be found entitled to; but 
if, upon application, the court or judge thereof shall decide that the title to the 
land, real estate or premises specified in the application of such claimant is in 
such condition as to require that an action be commenced to determine the 
title of claimants thereto, it shall refuse such order until such action is com- 
menced and the conflicting claims to such land, real estate or premises be 
determined according to law. [L. 795, p. 283, § 15. ] 


¢ 3730. Transcript to Contain, What— Assessments, When Due. 
Upon the entry of the judgment upon the verdict of the jury, the clerk 
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of said court shall immediately prepare a transcript, which shall contain a list 
of the names of all the persons and corporations benefited by said improvement 
and the amount of benefit derived by each, respectivelv, and shall duly certify 
the same, together with a list of the lands benefited by said improvement 
belonging to each person and corporation, and shall file the same with the 
auditor of the county, who shall immediately enter the same upon the tax rolls 
of his office, as provided by law for the entry of other taxes, against the land 
of each of the said persons named in said list, together with the amounts 
thereof, and the same shall be subject to the same interest and penalties in 
case of delinquency as in case of general taxes, and shall be collected in the 
same manner as other taxes and subject to the same right of redemption, and 
the lands sold for the collection of said taxes shall be subject to the same right 
of redemption as the sale of lands for general taxes: Provided, That said 
assessments shall not become due and payable except at such time or times 
and in such amounts as may be designated by the board of commissioners of 
said drainage district, which designation shall be made to the county auditor 
by said board of commissioners of said drainage district, by serving written 
notice upon the county auditor designating the time and the amount of the 
assessment, said assessment to be in proportion to benefits to become due and 
payable, which amount shall fall due at the time of the falling due of general 
taxes, and the amount so designated shall be added by the auditor to the 
general taxes of said person, persons or corporation, according to said notice, 
upon the assessment rolls in his said office, and collected therewith: And 
provided further, That no one call for assessments by said commissioners shall 
be in an amount to exceed twenty-five per cent of the actual amount necessary 
to pay the costs of the proceedings, and the establishment of said district and 
drainage system and the cost of construction of said work. [L. ’95, p. 283, 


$ 16.] 


3 3731. Conditional Tax, How Levied. 


In the event of the dismissal of said proceedings and the rendition of 
judgment against said district, as hereinbefore provided, said drainage com- 
missioner[s] shall levy a tax upon all the real estate within said district, taking 
as a basis the last equalized assessment of said real estate for state and county 
purposes, sufficient to pay said judgment and the cost of levying said tax, and 
shall cause said tax roll to be filed in the office of the clerk of the superior 
court in which such judgment was rendered. If said tax is not paid within 
sixty days after the filing of said tax roll, the court shall, upon the application 
of any party interested, direct said real estate to be sold in payment of said 
tax, said sale to be made in the same manner and by the same officer as is or 
may be provided by law for the sale of real estate for taxes for general purposes; 
and the same right of redemption shall exist as in the sale of real estate for the 
payment of taxes for general purposes. [L. 795, p. 284, § 17.] 


33732. Commissioners, Duty of—Contractors Bond—Liabilities. 
After the filing of said certificate said commissioners of such drainage 
district shall proceed at once in the construction of said improvement, and in 
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carrying on said construction or any extensions thereof they shall have full 
charge and management thereof, and shall have the power to employ such 
assistance as they may deem necessary and purchase all material that may be 
necessary in the construction and carrying on of the work of said improve- 
ment, and shall have power to let the whole or any portion of said work to any 
responsible contractor, and shall in such case enter into all necessary agree- 
ments with such contractor that may be necessary in the premises: Provided, 
That in case the whole or any portion of said improvement is let to any con- 
tractor said commissioners shall require said contractor to give a bond in 
double the amount of the contract price of the whole or of such portion of said 
work covered by said contract, with two or more sureties to be approved 
by the board of commissioners of said drainage district and running to said 
district as obligee therein, conditioned for the faithful and accurate perform- 
ance of said contract by said contractor, his executors, administrators or as- 
signs, according to the terms and conditions of said agreement, and shall cause 
said contractor to enter into a further or additional bond in the same amount, 
with two or more good and sufficient sureties to be approved by said board of 
commissioners of said drainage district in the name of said district as obligee 
therein, conditioned that said contractor, his executors, administrators or as- 
signs, or sub-contractor, his executors, administrators or assigns, performing 
the whole or any portion of said work under contract of said original con- 
tractor, shall pay or cause to be paid all just claims for all persons performing 
labor or rendering services in the construction of said work, or furnishing 
materials, merchandise or provisions of any kind or character used by said 
contractor or sub-contractor, or any employee thereof in the construction of 
said improvement: Provided further, That no sureties on said last mentioned 
bond shall be liable thereon unless the persons or corporation performing said 
labor and furnishing said materials, goods, wares, merchandise and provisions, 
shall, within ninety days after the completion of said improvement, file their 
claim, duly verified, that the amount is just and due and remains unpaid, 
with the board of commissioners of said drainage district. [L. 795, p. 285, 


§ 18.] 


4 3733. Work, Where to Begin—Changes, How Effected. 

The work on said improvement shall begin at the outlet thereof, and shall 
be completed toward the terminus of said system, and shall be completed 
toward said terminus with all expedition possible, and said board of commis- 
sioners of such drainage district, or any contractor thereunder, shall have no 
power whatever to change said route or system of improvement or the manner 
of doing the work therein so as to make any radical changes in said improve- 
ment, without the written consent of all the land owners to be benefited 
thereby, and the land owners which may be damaged thereby. And in case 
any substantial changes in said system of improvement or the manner of the 
construction thereof shall be deemed necessary by said board of commissioners 
at any time during the progress thereof, and if the written consent to such 
changes cannot be procured from said land owners, then said commissioners, 
for and on behalf of said district, shall file a petition in the superior court of 
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the county within which said district is located, setting forth therein the 
changes which they deem necessary to be made in the plan or manner of the 
construction of said improvement, and praying therein to be permitted to 
make such changes, and upon the filing thereof, the commissioners shall cause 
a summons to be served, setting forth the prayer of said petition, under the 
seal of said court, which summons shall be served in the same manner as the 
service of summons in the case of the original petition, upon all the land 
owners or others claiming any lien or interest therein appearing of record in 
said district, and any or all of said parties so served may appear in said cause 
and submit their objections thereto, and after the time for the appearance 
of all of said parties has expired, the court shall proceed to hear said petition 
at once without further delay, and if it appears during the course of said 
proceedings that the property rights of any of said land owners will be affected 
by such proposed change in said improvements, then the court, after having 
passed upon all preliminary questions as in the original proceedings, may call 
a jury to be impaneled as in the case of the original proceeding for the estab- 
lishment of said improvements, and upon the final hearing of said cause, the 
jury shall return a verdict finding the amount of damages, if any, sustained 
by all persons and corporations, the same as upon the original petition, by 
reason of such proposed change, and the amount of compensation to be paid 
to any persons or corporations therefor, and for any additional right-of-way 
that may be necessary to be appropriated by reason of said proposed change, 
and shall readjust the amount of benefits claimed to have been increased or 
diminished by any of said land owners by reason of said proposed change in 
said improvements, and the proceedings thereafter shall be the same as to 
rendcring judgment, appeal therefrom, payment of compensation and dam- 
ages and filing of the certificate with the auditor, as hereinbefore provided for 
in the proceedings upon the original petition, and said commissioners shall 
have a right thereafter to proceed with the construction of said improvements 
according to the changes made therein. [L. ’95, p. 286, § 19.] 


¢ 3734. Contractors, When Paid. 


During the construction of said improvement said commissioners shall 
have the right to allow payment thereof, in installments as the work pro- 
gresses, in proportion to the amount of work completed: Provided, That no 
allowance or payment shall be made for said work to any contractor or sub- 
contractor to exceed seventy-five per cent of the proportionate amount of the 
work completed by such contractor or sub-contractor, and twenty-five per cent 
of the contract price shall be reserved at all times by said board of commis- 
sioners until said work is wholly completed, and shall not be paid upon the 
completion of said work until ninety days have expired for the presentation of 
all claims for labor performed and materials, goods, wares, merchandise and 
provisions furnished or used in the construction of said improvements; and 
upon the completion of said work and the payment of all claims hereinbefore 
provided for according to the terms and conditions of said contract, said com- 
missioners shall accept said improvement and pay the contract price therefor. 
[L. 795, p. 287, $ 20.] 
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% 3735. Private Drains—Proceedings to Connect. 


Any person or corporation owning land within said district shall have 
a right to connect any private drains or ditches for the proper drainage of such 


land with said system, and in case any persons or corporations shall desire 
to drain such lands into said system and shall find it necessary, in order to do 


so, to procure the right-of-way over the land of another, or others, and if 
consent thereto cannot be procured from such person or persons, then such 
land owner may present in writing a request to the board of commissioners of 
said district, setting forth therein the necessity of being able to connect his 
private drainage with said system, and pray therein that said system be ex- 
tended to such point as he may designate in said writing, and immediately 
thereon said board of commissioners shall cause a petition to be filed in the 
superior court, for and in the name of said drainage district, requesting in 
said petition that said system be extended as requested, setting forth therein 
the necessity thereof and praying that licf [leave] be granted by the board 
to extend the system in accordance with the prayer of said petition, and the 
proceedings in such case, upon the presentation of such petition and the 
hearing thereof, shall be, in all matters, the same as in the hearing and 
presentation of the original petition for the establishment of the original 
system of drainage in said district, as far as applicable. That the costs in such 
proceedings shall be paid from the assessment of benefits to be made on the 
lands of the person or persons benefited by such extension, and the assessment 
and compensation for the right-of-way, damages and benefits, and payment of 
damages and compensation, and the collection of the assessments for benefits, 
shall be the same as in the proceedings under the original petition, and the 
construction of the said extension shall be made under the same provisions as 
the construction of the original improvement; and all things that may be 
done or performed in connection therewith shall be, as near as may be applica- 
ble, in accordance with the provisions already set forth herein for the establish- 
ment and construction of said original improvement: Provided, That such 
petitioner or petitioners shall, at the time of filing such petition by said drain- 
age commissioners, enter into a good and sufficient bond to said drainage dis- 
trict in the full penal sum of five hundred dollars, with two or more sureties, 
to be approved by the court, conditioned for the payment of all costs in case 
the prayer of said petition should not be granted, which bond shall be filed 
in said cause. [L. 795, p. 288, § 21. ] 


43736. Districts Above—Proceedings to Connect. 


In case of the establishment of a drainage district and system of drainage 
under the provisions of this chapter above any other district that may have 
theretofore been established and above any other system of drainage that may 
have theretofore been constructed in said district, and in case said-district to 
be established above may desire to connect its drainage system with the lower 
or servient district, shall be made a party to the proceedings for the establish- 
ment of such system, and the petition to be filed in the superior court for the 
establishment of the system of drainage in said upper district shall, in addition 
to the facts hereinbefore provided and required to be set forth therein, set 
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forth the fact that said lower system in said lower district is necessary to be 
used as an outlet for the system of drainage of said upper district, and that 
the same will be a sufficient outlet and will afford sufficient capacity to carry 
the drainage of both said upper and lower districts; and in case said system of 
said lower district will be required to be enlarged by widening or deepening 
the same, or both, in order to give sufficient outlet to said upper district and 
afford sufficient drainage for said upper and lower districts, then the plans and 
specifications for enlarging the system of said lower district shall be filed with 
said petition in addition to the other data hereinbefore provided for in this 
chapter. All the land owners in said lower district, or any person claiming 
any interest therein as mortgagee or otherwise, shall be made parties defendant 
in said petition, and the proceedings therein as to the assessment of damages 
and compensation for land taken, if any be necessary to be taken in enlarging 
said lower system, shall be the same as in the establishment of systems of 
drainage in the lower or servient district as hereinbefore provided for; but the 
jury, in addition to the facts to be found by them as provided for in the 
establishment of a drainage system in the lower district, shall find and deter- 
mine whether said lower system, when improved according to the plans and 
specifications filed with the said petition, will afford sufficient drainage for 
both said upper and lower districts, which finding shall be made by the jury 
before considering any other question at issue in said proceeding; and in case 
said jury should find that the system of said lower district when improved as 
proposed in said petition would not be sufficient, then, in that case, said 
finding shall terminate the proceedings, and no further proceedings in said 
case shall be had, and the costs of said proceeding shall be paid as costs in other 
proceedings, as hereinbefore provided for; but in such case the finding of 
said jury shall not terminate the objects of said upper district or operate to 
disorganize the same, but said upper district may begin new proceedings for 
the establishment of a system of drainage with some new outlet provided 
therein. All costs for the enlarging or improving of said lower system that 
may be required shall be assessed to the land owners in the upper district 
according to the benefits to be derived from the construction of said entire 
system, and no additional cost shall be thrown upon the lower district, and 
all compensation for taking any right-of-way that may be necessary to be 
taken in enlarging said lower system, and all damages occurring therefrom, 
if any, to the land owners of said lower district, shall be ascertained and paid 
in the same manner as hereinbefore provided for for the adjustment of com- 
pensation and damages in the establishment of drainage systems in lower 
districts. Said lower district, by and through its board of commissioners, 
may appear in said cause and show therein any injury it may sustain as a 
district by reason of the additional cost of maintenance of said lower system 
as improved and enlarged, and such fact shall be determined in said cause and 
the jury shall find the amount of the increased costs of maintenance per 
annum, which will be sustained by said lower district by reason of said en- 
larging or improving of the same, and judgment shall be rendered in favor of 
said lower district against said upper district for such amount so found, and 
the same shall be paid each year as the cost of construction is paid as provided 
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for in this chapter, and the amount so paid shall be held by said lower district 
as an additional fund for the maintenance of its said system as improved and 
enlarged by said upper district. [L. 795, p. 289, $ 22.] 


3 3737. Incorporated Towns, May Exercise Functions of a Drainage District. 

Any town or city already incorporated, or which may hereafter be incor- 
porated, may exercise the functions of a drainage district under the provisions 
of this chapter, or the whole or any portion of any such town or city may be 
included with other territory in a common district under the provisions for 
the establishment thereof as provided for herein. [L. 795, p. 291, § 23. ] 


? 3738. Cost of Maintenance, Estimate of. 


The board of commissioners of any drainage district organized under the 
provisions of this chapter shall, on or before the first day of January of each 
year, make an estimate of the cost of maintenance of the drainage system 
constructed in such district, which estimate shall include the costs of making 
any necessary repairs that it might become necessary to make in the main- 
tenance of such system. Such estimate shall be made for the succeeding 
year, and the amount so estimated shall be certified by the board of commis- 
sioners to the auditor of the county in which such district is located on or 
before said date, and the amount thereof shall be apportioned to the land 
owners in such district benefited by said improvement in proportion to the 
maximum benefits originally assessed, and such amount shall be added to the 
general taxes of such land owners and collected therewith. [L. 95, p. 291, 


§ 24.] 


¢ 3739. Commission, Officers and Duty of. 

The board of commissioners of such district shall elect one of their num- 
ber chairman and one secretary, and shall keep minutes of all their proceed- 
ings, and may issue warrants of such district in payment of all claims of 
indebtedness against such district; such warrants shall be in form and sub- 
stance the same as county warrants, or as near the same as may be practicable, 
and shall draw the legal rate of interest from the date of their presentation 
to the treasurer for payment, as hereinafter provided, and shall be signed 
by the chairman and attested by the secretary of said board: Provided, That 
no warrants shall be issued by said board of commissioners in payment of any 
indebtedness of such district for less than the face or par value. [L. ’95, p. 
291, § 25. ] 


¢ 3740. Bonds, to Issue When. 

Upon the establishment of any district under the provisions of this chap- 
ter, and the establishment of a system of drainage therein as provided for in 
this act, the board of commissioners of such drainage district may, upon peti- 
tion of a majority of all the land owners owning land within such district to 
be benefited thereby, issue bonds for the total amount of the costs of con- 
struction of said improvement, together with the costs of the establishment 
thereof, including damages assessed and compensation made to land owners 
for right-of-way and the expenses and costs of the entire proceeding, payable 
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at a time not less than five years nor longer than ten years from the date 
thereof; and such commissioners may, at any time thereafter, issue such bonds 
in the manner and form herein prescribed for the purpose of funding any 
outstanding warrants or obligations of such district, and in case of such last 
named issue all the outstanding warrants shall immediately become due and 
payable upon receipt of the money by the county treasurer from the sale of 
said bonds, and upon a call of such outstanding obligations to be issued by 
him, which call shall be made by said treasurer immediately upon receipt 
of the proceeds from the sale of said bonds by publication for two successive 
weeks in the county paper authorized to do the county printing, and such 
warrants and outstanding obligations shall cease to draw interest at the end of 
thirty days after the date of the first publication: Provided, That no bonds 
shall, under the provisions hereof, be sold for less than their par value. [L. 795, 
p. 292, § 26.] 


@ 3741. Bonds—Terms of. 

Said bonds shall be numbered from one upwards, consecutively, and 
be in denominations of not less than one hundred dollars nor more than 
one thousand dollars. They shall bear the date of issue, shall be made payable 
to the bearer in not more than ten years nor less than five years from the date 
of their issue, and bear interest at a rate not exceeding seven per cent per 
annum, payable annually, with coupons attached for each interest payment. 
The bonds and each coupon shall be signed by the chairman of the board 
of drainage commissioners, and shall be attested by the secretary of said board, 
and the seal of such district shall be affixed to each bond, but not to the 
coupons. [L. 795, p. 292, § 27.] 


d 
¢ 3742. Bonds, How Exchanged. 


Said bonds may be exchanged at not less than their par value for an 
equal amount of the warrants of the district issuing such bonds. [L. 795, p. 
293, § 28.] 


` 


3 3743. Bonds, Liquidation of. 

Five years before said bonds shall become due the drainage commissioners 
of such district issuing them, are hereby authorized and required, annually, to 
levy an assessment sufficient to liquidate said bonds at maturity; such assess- 
ment shall be collected by the county treasurer and kept as a separate fund for 
the sole purpose of liquidating said bonds in accordance with the provisions 
of the following section. [L. 795, p. 293, § 29.] 


@ 3744. Treasurer, Duties as to Taking up. 

It shall be the duty of the treasurer of any county in which there may 
be a district issuing bonds under the provisions of this chapter, whenever he 
has upon hand two thousand dollars of the special fund for the payment of 
said bonds, to advertise in the newspaper doing the county printing, for the 
presentation to him for payment of as many of the bonds issued under the 
provisions of this chapter as he may be able to pay with the funds in his hands, 
to be paid in numerical order of said bonds, beginning with bond number one, 
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until all of said bonds are paid: Provided, That thirty days after the first 
publication of said notice of the treasurer calling in any of said bonds by their 
number, said bonds shall cease to bear interest, which shall be stated in the 
notice. [L. 795, p. 293, § 30. ] 


g 3745. Coupons, Payment of. 


It shall be the duty of such drainage commissioners annually to levy an 
assessment sufficient for the payment of the coupons hereinbefore mentioned 
as they fall due. Said coupons shall be considered for all purposes as war- 
rants drawn upon the funds of the district issuing bonds under the provisions 
of this chapter, and, when presented to the county treasurer, and no funds 
are in the treasury to pay said coupons, it shall be his duty to indorse said 
coupons as presented for payment in the same manner as other warrants upon 
the funds of said district are indorsed, and thereafter said coupons shall bear 
interest at the same rate as other warrants so presented and unpaid. [L. ’95, 
p. 293, § 31.] 


¢ 3746. Bonds to be Registered. 


Before the bonds are delivered to the purchaser they shall be presented 
to the county treasurer, who shall register them in a book kept for that 
purpose and known as the bond register, in which register he shall enter the 
number of each bond, the date of issue, the maturity, amount and rate of 
interest, to whom and when payable, and the proceeds derived from the sale of 
said bonds shall in all cases be paid by the purchaser thereof to the county 
treasurer. [L. 795, p. 294, § 32.] 


23747. Warrants Presented for Indorsement—When Paid. 


All warrants issued under the provisions of this chapter shall be presented 
by the holders thereof to the county treasurer, who shall indorse thereon the 
day of presentation for payment, with the additional indorsement thereon, in 
case of non-payment, that they are not paid for want of funds; and no warrant 
shall draw interest under the provisions of this act until it is so presented and 
indorsed by the county treasurer. And it shall be the duty of such treatuser, 
from time to time, when he has sufficient funds in his hands for that purpose, 
to advertise in the newspaper doing the county printing for the presentation 
to him for payment of as many of the outstanding warrants as he may be able 
to pay: Provided, That thirty days after the first publication of said notice 
of the treasurer calling in any of said outstanding warrants said warrants shall 
cease to bear interest, which shall be stated in the notice. Said notice shall 
be published two weeks consecutively, and said warrants shall be called in and 
paid in the order of their indorsement. [L. 95, p. 294, § 33.] 


3748. Trial—Findings and Forms of Verdict. 

Upon the trial of any questions of issue by a jury under the provisions of 
this chapter the trial court may, in its discretion, submit all questions to be 
found by the jury in the form of separate findings, or may submit to such 
jury separate forms of verdict on all such questions to be found by the Jury 
therein. [L. 795, p. 294, § 34.] 
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¢ 3749. No Lands Exempt. 

All state, county, school district or other lands belonging to other public 
corporations requiring drainage shall be subject to the provisions of this 
chapter, and such corporations, by and through the proper authorities, shall 
be made parties in all proceedings hercin affecting said lands, and shall have 
the same rights as private persons, and their lands shall be subject to the right 
of eminent domain the same as the lands of private persons or corporations. 
[L. ’95, p. 294, § 35.] 


See note to § 3710 supra. 


% 3750. Assessments on Public Lands. 

In case lands belonging to the state, county, school district or other public 
corporation are benefited by any improvement instituted under the provisions 
of this chapter, all benefits shall be assessed against such lands, and the same 
shall be paid by the proper authorities of such public corporation at the times 
and in the same manner as assessments are called and paid in case of private 
persons, out of any general fund of such corporation. [L. 95, p. 295, § 36.] 


See note to § 3710 supra. 


323751. Service Fees. 
Fees for service of all process necessary to be served under the provisions 


of this chapter shall be the same as for like services in other civil cases, or as 
is or may be provided by law. [L. 795, p. 295, § 37.] 


¢ 3752. Commissioners, Compensation of. 

In performing their duties under the provisions of this chapter the 
board of drainage commissioners shall receive such compensation as may be 
just and reasonable for all necessary services actually performed, not exceeding 
two dollars per day, to be determined and allowed by the court upon presenta- 
tion by said commissioners, or either of them, of an itemized statement duly 
verified by either or,all of such board, that the same is just, reasonable, neces- 
sary and were actually performed and that no part of the same has ever been 
paid, and in case such services are rendered by said board in the establishment 
or construction of said improvement, or any extension thereof, the amount 
thereof so allowed by the court shall be deemed to be a part of the cost of the - 
construction and establishment of said improvement, and in case such com- 
pensation to be allowed by the court shall be for services rendered by said 
board in the repairing or maintenance of such improvement, such allowance 
shall be added to the annual cost of maintenance of such system: Provided, 
That any person interested therein may file objections to the allowance asked 
for, either in whole or in part, and such claims so filed shall not be passed 
upon or allowed by the court until the expiration of thirty days from the 
filing thereof. Said board of commissioners, or the member thereof present- 
ing such claim or allowance shall, at the time of the filing thereof in court, 
post notices in at least four public places within said district, which said 
notices shall set forth therein the fact that an application for allowance has 
been filed in said court, giving the date of the filing thereof and the amount 
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of the allowance applied for, and demand that any and all persons having any 
interest therein shall file objections in said court, if any they have, to the 
allowance of such claim or any portion thereof, within thirty days from the 
filing of such application for allowance, and the court shall hear said appli- 
cation and the objections thereto if any be made and filed, and shall, in its 
discretion, make such allowance in such amount as it may deem to be just 
in the premises, and the same shall be paid as other claims against said district 
are paid. [L. 795, p. 295, § 38.] 


2? 3753. Natural Water Courses—Improvement of. 

The whole or any portion of any natural water-course, the whole or any 
portion of which hes within any district established under this chapter, or the 
whole or any portion of any ditch or drainage system already constructed or 
partially constructed prior to the passage of this chapter, may be improved 
and completed as a system under the provisions of this chapter: Provided, 
That in the improvement of any natural water-course the rights of the public 
therein for purposes of navigation shall not be in any wise impaired, and 
vested rights therein shall not be disturbed. [L. 95, p. 296, § 39. ] 


2 3754. Power of Court. 

The superior court may compel the performance of the duties imposed 
by this chapter, and may, in its discretion, on proper application therefor, 
issue its mandatory injunction for such purpose. [L. 795, p. 296, § +0.] 


CHAPTER III. 


OF PAYMENT OF EXPENSES HERETOFORE INCURRED IN CONSTRUC- 
TION OF DITCHES, ETC. 


3 3755. Purchase or Condemnation of Lands, When. 

Where any ditch or drain or any portion thereof has been constructed 
in compliance with the provisions of an act of the legislature of the state of 
Washington entitled “An act to provide for the construction, repairing and 
protection of drains and ditches for agricultural, sanitary and domestic pur- 
poses, and to provide for the organization of drainage districts, and declaring 
an emergency,” approved March nineteenth, eighteen hundred and ninety, it 
shall be the duty of the board of county commissioners of any county in which 
the same is located, to purchase the lands occupied by or necessary to said 
drain or ditch, or any culverts, bridges or approaches thereto, or appurtenances 
to said drain or ditch, or acquire the same by condemnation proceedings, wher- 
ever title to such lands has not already been obtained, and to that end are 
hereby authorized to institute and maintain in the name of the county the 
proceedings provided in chapter 5, title 31, art. 3 of vol. 2. [L. 795, p. 142, § 1.] 


The construction of a local ditch is not from the contractor, under § 5925 et seq., for 
such a county improvement as to require the protection of laborers: Wallace v. 
the county commissioners to take a bond Skagit Co., 8 W., 457. 
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23756. Ditch Fund Established. 


Said board of county commissioners shall establish a ditch fund named 
after such ditch or drain, and whenever there is not sufficient money to make 
the payments required under the provisions of the last section, they shall 
borrow money wholly on the faith of, and to be repaid wholly from, the 
moneys in such fund by issuing bonds payable out of said funds in denomi- 
nations of not to exceed twenty dollars each, due on or before five years from 
date, and drawing not to exceed seven per cent interest per annum, in order 
to make such payments required pursuant to the last section. Where said 
ditch or drain is uncompleted, or completed only in part, said board shall 
proceed to finish said ditch according to the survey and report of said improve- 
ment made in accordance with the provisions of said act of March nineteenth, 
eighteen hundred and ninety, and pay for the same by warrants duly issued 
on said ditch fund, and the total cost of said improvement, including expenses 
heretofore incurred and warrants heretofore issued for the location, right-of- 
way and construction of said ditch, shall be paid as hereinafter provided. 
[L. 795, p. 142, § 2.] 


2 3757. Apportionment According to Benefit—Notices. 

Said board of county commissioners shall, upon obtaining title to lands 
as provided in section 3755, file the survey and report of said improvement, 
if any has been made, in accordance with the provisions of said act of March 
nineteenth, eighteen hundred and ninety, and shall ascertain the aggregate 
cost of said ditch, and shall apportion the said cost to each lot, tract of land, 
road or railroad, according to the benefit which will result to each from said 
improvement, not exceeding the amount of such benefit, and shall fix a day 
for the hearing of said apportionment. The county auditor shall prepare a 
notice in writing directed to the resident lot or land owners, or to the municipal 
or private corporations affected by the improvement, setting forth a general 
description of the improvement, together with a tabular statement of the ap- 
portionment of the cost as hereinbefore provided for, which notice shall be 
served upon each lot or land owner and upon each member of any public 
board of authority and upon an officer or agent of such private corporation, 
in the manner provided for the service of a summons, at least eight days before 
the day set for the hearing, and return of service shall be made in the mode 
provided for the return of service of a summons in a civil action, and the 
notice and return shall be filed with the county auditor on or before the day 
of hearing, and the county auditor shall at the same time give like notice to 
each non-resident lot or land owner, either in the mode above prescribed or 
by publication in a newspaper printed and of general circulation in the county 
for at least two consecutive weeks before the day set for the hearing, proof 
of which service shall be by affidavit of the publication of said notice during 
said time by the printer of such paper or other person knowing the fact, which 
proof shall be filed with the county auditor on or before said day of hearing. 
[L. 795, p. 143, $ 3.] 


¢ 3758. Commissioners to Examine Apportionment. 
The county commissioners shall mect at their regular place of meeting 
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on the day fixed for the hearing, and shall first determine whether the required 
notice has been given. If they find that due notice has not been given they 
shall continue the hearing to a day to be fixed by them, and order the notice 
to be served as hereinbefore provided, and when they find due notice has been 
given they shall examine said apportionment, and if it is in all respects fair 
and just according to benefits they shall approve and confirm the same. [L. 
95, p. 144, § 4.] 


¢ 3759. Unjust Apportionment. 


If the commissioners find that the apportionment is unfair and unjust, 
and ought not to be confirmed, they shall so order and amend it as to make 
it fair and just in proportion to benefits, and if necessary, in their opinion, 
they may adjourn the further hearing not exceeding twenty days to a day to 
be fixed by them, and go upon the premises and by actual view apportion the 
entire cost of location and construction, or any part thereof, according to 
benefits, as may seem just and proper, and on the day so fixed by them they 
shall again meet and determine the apportionment. [L. 795, p. 144, § 5.] 


$3760. Exceptions Filed. 


Any person or corporation party to the proceedings may file exceptions 
to the apportionment at any time before the time set for the final hearing of 
the report and apportionment. The commissioners may hear testimony and 
examine all witnesses upon questions made by the exceptions, and for that 
purpose may compel the attendance of the witnesses by subpoena, which the 
clerk of the superior court shall issue on demand, and their decision on the 
exceptions shall be entered upon the journal, and if they sustain the excep- 
tions the cost of hearing thereon shall be paid out of the county treasury, 
and if they overrule the same such costs shall be taxed against such person 
or corporation filing the exceptions. [L. 795, p. 144, § 6.] 


3 3761. Assessments, When Made—Collections, How Made. 

When the cost of said ditch shall have been approved as hereinbefore 
provided the commissioners shall determine at what time and in what number 
of assessments, not to exceed four, they will require the same to be paid, and 
order that the assessments as made by them be placed upon the tax roll accord- 
ingly against the lots or lands assessed. When the commissioners make an 
assessment they shall cause an entry to be made directing the clerk of the 
board of county commissioners to make and furnish to the treasurer of the 
county a special tax roll with the assessment arranged thereon, as required 
by their order, and the clerk of the board of county commissioners shall retain — 
a copy thercof in his office, and all assessments shall be liens on the property 
against which they are assessed, and shall be collected and accounted for by 
the treasurer as taxes: Provided, That the treasurer shall accept in payment 
of assessments the bonds issued under the provisions of section two of this 
act, and said treasurer shall place the assessment so collected in said ditch fund. 
The list thus prepared must remain in the office of the treasurer for thirty 
days, or longer if ordered by the board of trustees; and during the time it so 


Bal Wash. Code I—61 961 


2¢ 3762-3764] OF IMPROVEMENTS AND HIGHWAYS. | TırLe XXI. 


remains any person may pay the amount of the charges against any tract to 
the treasurer without costs; or, if so ordered by the board of county com- 
missioners, said payments may be by installments; and if, at the end of thirty 
days, or the longer period fixed by the said commissioners, any of the charges, 
or any of the installments ordered by them already due, has not been paid, 
the treasurer must transmit the list to the county attorney, who must at once 
proceed, by civil action, to collect such charges and foreclose the liens therefor. 
All moneys in said ditch fund shall be applied to the payment of any bonds. 
issued by the county commissioners, on the faith of said ditch fund, and to 
the payment of warrants issued for the construction of said ditch or drain 
and appurtenances and right-of-way, in the order of their issue. Wherever 
any assessments heretofore levied for said ditch have beeen paid, due credit 
for such payments shall be allowed, and the receipt given for such payments 
shall be received in lieu of a payment of a sum of money equal to the sum 
receipted for in the receipt. [L. 795, p. 144, § 7.] 


¢ 3762. Railroads to Pay for Benefits. 


When the improvement drains or benefits the whole or a part of any 
public or corporate road or railroad, there shall be apportioned to the county, 
if the road is a state, county or free turnpike road, or to the corporation if a 
corporate road or railroad, a share of the costs and expense thereof propor- 
tionate to the benefits to said road or railroad. All lands of the state or 
any county, school district or other municipal corporation, shall be subject 
to the provisions of this chapter, and when any assessment shall be apportioned 
against any school lands of the state, the county shall pay the same out of its 
gencral fund and have a lien on the proceeds of the sale of such Jands, from 
which it shall be reimbursed. [L. 795, p. 146, § 8.] 


CHAPTER IV. 
OF HIGHWAYS. 


ARTICLE 1.—Tue Law or TRrave.. 


23763. Vehicle to Turn to the Right. 


Whenever any persons driving any vehicle shall meet on any public high- 
way in this state, whether owned or kept by a corporation or private person, 
the persons so meeting shall seasonably turn their vehicles to the right of the 
center of the road, so as to permit each vehicle to pass without interfering 
with or interrupting the other. [L. 769, p. 288, § 68; L. ’79, p. 67, § 66; Cd. 
*81, § 3030; 1 II. C., § 2064. ] 


This section has no application to vehicles the wrong side of the street at the time of 
meeting a street car, as itis the duty of the the accident, the presumption arises that 
driver of the vehicle in such case to turn the collision was due te her fault” was 
to either side so as best to avoid collision; properly refused: Spurrier v. Front St. C. 
and a charge ‘‘that as the plaintiff was on Ry. Co., 3 W., 659. 


l 3764. Penalty for Violation of Last Section. 
If any person shall wilfully violate the provisions of this article, he shall 
forfeit and pay the sum of five dollars for every such violation, to the party 
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injured,, to be recovered by a civil action, and such further damage in the 
same action as such party may directly sustain by reason of such violation. 
[L. ’69, p. 288, § 69; L. ’79, p. 67, § 67; Cd. 781, § 3031; 1 H. C., § 2065.] 


~ 3765. Liability of Master. 


Whenever any person driving a vehicle, who shall violate the provisions 
of this article, is at the time in the employ of another, such other person is 
liable for the penalty herein provided, the same as if he were the driver of 
such vehicle at the time of such violation; but an election to sue the driver 
or employer is a bar to an action against the other. [L. 769, p. 288, § 70; L. 
79, p. 68, § 68; Cd. ’81, $ 3032; 1 H. C., § 2066.] 


8 3766. Unlawful to Race Horses on Highway—Penalty. 


It shall not be lawful for two or more persons to race horses upon any 
portion of a usually traveled public highway, or within the limits of any 
unincorporated town, to the danger of the traveling public or the inhabitants 
of such unincorporated town. Persons violating this section shall be lable 
to a fine of not less than twenty-five dollars for cach and every offense, and 
to an action for damage, to be recovered by civil action for an injury caused 
therefrom. [L. ’75, p. 125, § 1; 1 H. C., § 2067. ] 


ARTICLE 2.—Contront AND MANAGEMENT OF County ROADS. 


2 3767. County Commissioners to Have General Supervision. 


The boards of county commissioners of the several counties in the state 
shall have general supervision over the roads in their respective counties. 
They must cause to be opened and worked such roads as are necessary for 
public convenience, which have been laid out and established according to 
law; levy such taxes for road and bridge purposes as are by law provided for; 
order and direct road supervisors especially in regard to work to be done on 
particular roads in their districts; in their discretion cause to be erected and 
maintained on such public roads as they may designate, guide posts, properly 
inscribed; in their discretion let out by contract to the lowest bidder, the 
construction or improvement of any road or bridge on the public roads, when 
the expense of such construction or improvement will exceed the sum of fifty 
dollars; remove any road supervisor for inefficiency or neglect of duty or mal- 
feasance in office; order such warrants drawn on the county treasurer and 
payable out of the funds to the credit of any district as are necessary to pay for 
labor performed in said district under the direction of the road supervisor, 
except such work as may be performed by residents of the district in payment 
of road poll tax or property road tax as hereinafter provided. [L. ’90, p. 619, 
$3; 1H. C., $ 1936; L. 793, p. 149, $ 3.] 


For former laws on this subject see: L. 40-42; L. °88, p. 195. 

54, pp. 341-357; L. °55, pp. 48-52; L. ’57, pp. ‘See infra § 3771 and notes, laying out and 
35-46: L. '59, pp. 7-18, and L. ‘59, p. 24. mili- opening county roads. 

tary roads; L. ‘60, p. 329; L. '63, pp. 509-020; See infra § 3807 et seq., funds for main- 
L. ‘67, pp. 11-22; L. '68, pp. 5-17; L. '69, pp. taining county roads. 
266-200; L. '71, pp. 31-34; L. '75, p. 117, § 1 and A county is not liable for personal injuries 
$ 24; L. °77, pp. 315-317; L. ’79, pp. 49-61; Cd. caused by a defective sidewalk under its 
"81, $% 2970-3001; L. ’81, pp. 9-10; L. '83, pp. control: Clarke v. Lincoln Co., 1 W., 518. 
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2 8768. County Commissioners Shall Divide Counties Into Road Districts. 

The board of county commissioner shall, as often as they may deem it 
necessary, but not oftener than once a year, divide their respective counties, 
or any part thereof, into suitable and convenient road districts, and cause a 
brief description thereof to be entered on the county records. Each county 
commissioner shall be ex officio road commissioner of the several road districts 
in his commissioner district, and shall see that all of the orders of the board of 
county commissioners pertaining to roads in his district are properly executed: 
Provided, When in any county the members of the board of county commis- 
sioners are not elected by districts, it shall be the duty of the board of county 
commissioners, by proper order to be entered on its records, to divide such 
county into commissioners’ districts to correspond with the number of mem- 
bers of such board, and to assign to each member of the board one of such 
districts, of which he shall be such road commissioner: Provided, That no 
member of the board of county commissioners shall receive any compensation 
for any service whatever, performed by him, or required of him by any of the 
provisions of this article other than his salary or per diem as county commis- 
sioner. [L. 790, p. 617,§1; 1 H. C., § 1937; L. 793, p. 147, § 1.] 


See supra § 1708, boundaries of to conform to school districts. 


? 3769. Supervisor—Election—Term, etc. 

There shall be elected in the several counties in this state, at the hour of 
two o’clock p. m., on the first Saturday in September, in the year eighteen 
hundred and ninety-five, and on the first Saturday in September annually 
thereafter, a road supervisor in each road district, who shall hold office for one 
year from and after the first Monday in January next succeeding his election, 
and until his successor is elected and qualified. At least ten days prior to the 
election herein provided for, the road supervisor of cach district shall post and 
cause to be posted notices of the time and place when and where such election 
will be held. At such election the road supervisor shall, if present, act as 
chairman and judge; but if the supervisor is not present, the voters shall elect 
one of their number, who shall be a taxpayer in the district, as chairman and 
judge, and they shall also select a clerk of election, who shall act as judge also, 
shall be a taxpayer in the district. The voters present shall select a third 
person to act as judge, who shall likewise be a taxpayer in the district. All 
qualified electors in the district may vote at such election, and the person 
receiving the highest number of votes at such election shall be declared elected 
as road supervisor. The clerk of election shall keep a record of the proceed- 
ings at such election. The chairman and clerk of such meeting shall, within 
three days thereafter, certify the result of such election to the board of county 
commissioners, who shall canvass the returns in the same manner that the 
returns of any general or special election are canvassed. The ballots cast at 
such election shall be returned to the county commissioners with the returns 
of such election, and if the county commissioners have reason to believe that 
the return of such election has not been properly made and the result correctly 
returned to them, they may recount the ballots and declare the result of such 
election. If any road district shall fail to elect a road supervisor as herein- 
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before provided, it shall be the duty of the county auditor to report to the 
board of county commissioners at their next regular December meeting, all 
districts which have failed to elect road supervisors at the time hereinbefore 
provided, and the board of county commissioners shall, at such meeting, ap- 
point supervisors to fill all vacancies in such road districts: Provided, That 
any road supervisor who has failed to post or cause to be posted the notice 
of election for road supervisor as hereinbefore provided, shall not be eligible 
to appointment by the board of county commissioners. All road supervisors 
elected or appointed under the provisions of this article shall give their official 
bond in such sum as the board of county commissioners may fix, conditioned 
that they will faithfully perform all the duties required by law or the orders 
of the county commissioners, and that they will account for all money received 
by them in their official capacity, and they shall take the usual oath of office. 
The bond and oath of office required to be filed by road supervisors shall be 
filed within twenty days after they receive notice of their election or appoint- 
ment from the county auditor, and when such bond and oath of office is filed 
and the bond approved by the county auditor as clerk of the board of county 
commissioners, the county auditor shall furnish to each road supervisor a 
certificate that such bond and oath of office has been filed and the bond 
approved, and such certificate shall authorize the person to whom it is issued 
to perform the duties and exercise the powers of road supervisor for the dis- 
trict in and for which he has been elected or appointed. [L. 90, p. 618, 
§§ 2-4; 1H. C., §§ 1938, 1939; L. 93, p. 148, § 2; L. 795, p. 422, § 13.] 

A duly elected and qualified road overseer of his road district for which he was elected 
does not become disqualified to hold his of- so as to leave his residence outside thereof: 


fice by reason of the fact that the county State v. Nelson, 7 W., 114. 
commissioners have changed the boundaries 


? 3770. Duties of Supervisor. 

The road supervisor must take charge of all the public roads in his dis- 
trict, and keep them clear from obstructions, and in good repair, and destroy 
or cause to be destroyed, at least once a year, all Canada, Chinese and bull 
thistles or other noxious weeds growing or being on any of the roads in his 
district; he shall have general supervision of all work ordered done in his 
district by the board of county commissioners, and shall apply such labor as 
may be due the district from persons entitled to perform labor on the roads 
in such district in payment of such taxes as are provided may be paid in labor 
by residents of the district, in the manner most conducive to the interest of 
the district and in the way to get the best results from such labor. [L. ’90, 


p. 62,§ 5; 1 H. C., § 1940; L. 793, p. 


See supra § 3579, duty to destroy Canada 
thistles in highway. 

See infra § 3827, compensation of. 

See infra §§ 7293, 7294, penalty for obstruct- 
ing highways, ete. 

See infra § 729, penalty for injury to 
bridges, etc. 

See infra § 7296, penalty for neglect of duty 
of supervisor. 

See infra § 7297, penalty for fast driving on 
road or bridge. 

See infra § 7298, penalty for injury to guide 
posts, etc. 

See infra § 7299, malicious defacing of 


150, § 4.] 


signs, etc. 

See infra § 7302, penalty for using traction 
engines on highways. 

The obstruction of a public highway by 
building a fence therein is a nuisance which 
may be abated by any person, who does it 
without a breach of the peace or unneces- 
sary injury, and equity will not grant relief 
against parties destroying or threatening to 
destroy such fence: Johnson v. Maxwell, 
2 W., 482. 

See supra § 3099, public nuisances to ob- 
struct highway. 
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ARTICLE 3.—Layrna Our anp OPENING County Roaps. 


2 3771. 


Established by County Commissioners. 


County roads shall be laid out and established by order of the county 
commissioners of the proper counties on the application of householders in 


the manner provided in this article. 


See supra § 490 et seq., duties of county 
surveyor. 


See supra § 3767 and notes, control and 


management. 
See Const., Art. II., § 28, Subd. 2, special 
legislation prohibited. 


See infra § 3807 et seq., funds for maintain- 


ng. 

This article supersedes 8§ 1341-1956, 1 Hill’s 
Code, and $§ 1970, 1973, 1978-2005. 

See supra § 2165, right of way over public 
lands. 

A road may be a legal public highway, 
although it may not appear upon the public 
records of the county to have been regular- 
ly established: State v. Robinson, 12 W., 491. 

The act of Mar. 9, ’93 (L. ’93, p. 237), award- 
ing damages is unconstitutional as to resi- 
dent owners of land appropriated, for the 
reason that it does not provide for personal 
service upon them of notice and because 
the question of compensation is not sub- 


33772. Petition to Board. 
| Applications for the laying out 


[L. 795, p. 82, $ 1.] 


Hae ae a jury: In re Smith’s Petition, 

Under Art. I., § 16, of the Const., private 
lands cannot be appropriated by a county 
for road purposes, unless the amount of 
damages are ascertained in court, in a pro- 
ceeding instituted for that purpose; and so 
much of the act of Mar. 7, '% (1 Hill’s 
Code, § 1941 et seq.) relating to county roads, 
as conflicts therewith is unconstitutional: 
Peterson v. Smith, 6 W., 163. 

Plaintiff entered a timber culture claim 
upon which were three springs, and also a 
homestead adjoining, and the county com- 
missioners, before he had acquired title, 
but while he was lawfully in possession, so 
located a public highway that the spring 
which furnished water for plaintiff's dwell- 
ing and other purposes was left in the mid- 
dle of the road: Held, that plaintiff was 
entitled to damages for such injury: Yak- 
ima Co. v. Tullar, 3 W. T., 383. 


and establishing or changing of any 


county road shall be by petition in writing to the board of county commis- 
sioners, signed by at least ten householders of the county residing in the 
vicinity of the proposed road. [L. 95, p. 82, § 2.] 


l 3773. Petition, Contents of. 


Such petition must set forth the terminal points of the proposed road; 
the course, the width, which shall not be less than thirty feet nor more than 
one hundred feet, and that the proposed road is practicable and will be of 
general use and public utility. [L. 95, p. 82, § 3.] 


l 3774. Bond Required. 


Such petition must be accompanied by a bond in the penal sum of three 
hundred dollars, payable to the county, executed by one or more of such peti- 
tioners as principal or principals with two or more sufficient sureties, and 
conditioned that the petitioners will pay into the county treasury the amount 
of all cost and expense incurred in viewing and surveying the proposed road 
and in the proceedings, in case the road shall not be established, and said 
petition and bond shall be filed with the clerk of the said board of county 
commissioners. [L. ’95, p. 83, § 4.] 


¢ 3775. Viewers, When Appointed. 


Said board, at the next meeting after the filing of such petition and bond, 
or at the time of such filing, if said board is then in session, shall consider such 
petition and bond, and if, upon such consideration, the board is satisfied that 
said petition contains substantially the matters and things required by law to 
be set out in such petition; that at least ten of the petitioners are householders 
of the county residing in the vicinity of the proposed road, and that the said 
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bond is sufficient, the said board shall appoint three viewers, one of whom shall 
be the county surveyor, or his deputy, all of whom must be disinterested per- 
sons, none of them being petitioners, and the clerk of said board shall make 
and furnish to said viewers a copy of said petition and a copy of the order 
appointing said viewers. [L. 95, p. 83, § 5.] 


g 3776. Duty of Viewers. 

Said viewers shall be sworn to perform their duties faithfully, and as soon 
as practicable after their appointment they shall examine the route of the pro- 
posed road, and view, lay out, and survey such road in accordance with the 
petition, as nearly as practicable, and shall mark plainly the course of the road 
as so surveyed. They shall, as far as practicable, cause notice of the route of 
the road as surveyed to be given to each resident owner, lessee, occupant or 
owner's agent of lands over which such road passes. They shall receive from 
each person interested in such lands, who will give the same, a statement in 
writing, signed by such person, and (1) consenting that such road be estab- 
lished as surveyed and waiving all claim to damages on account thereof, or 
(2) claiming damages on account of the establishment and opening of such 
road, and specifying the amount so claimed. They shall estimate the actual 
damage to each tract of land over which the road passes as so surveyed, and 
shall estimate the cost of opening and constructing such road, including all 
necessary bridges and culverts, and all clearing, grubbing and grading. They 
shall consider the necessity for the road, and the public convenience to be sub- 
served thereby, and whether such road ought to be established and opened. 
[L. 795, p. 83, § 6.] 


23777. Report of Viewers—What Must Contain. 
When the view and survey of the proposed road is completed, the viewers 
must report in writing to the board of county commissioners:— 

1. The terminal points, course and length of the road as laid out and sur- 
veyed; 

2. An accurate description of each tract of land over which such road passes, 
with the name and place of residence or address of the owners, lessees, and 
incumbrancers of each of said tracts, and the quantity or area of land to be 
taken from each tract for such road; 

3. The estimated damages to each tract of land over which such road has 
been so laid out and surveyed; 

4. The names of the persons interested in said lands who consent to the 
establishment of the road, and waive all claims to damages; 

5. The names of the persons interested in said lands who refuse their con- 
sent, and the amount of damages claimed by each; 

6. Whether such road should be of a width different from that specified in 
the petition, and if so, giving the width recommended by the viewers; 

7. The probable cost of the construction of the road, including all necessary 
bridges and culverts, and all clearing, grubbing and grading; 

8. The opinion of the viewers as to the necessity for the road, and their 
decision as to whether the same ought to be established and opened or not; 
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9. Such other facts, matters and things as such viewers may deem of im- 
portance to be known by the board of county commissioners; 

10. They may, in their discretion or by order of the board, report upon the 
feasibility and cost of any other route than the one petitioned for, which could 
subserve the same purpose. [L. 795, p. 84, § 7.] 


? 3778. Damage Claims, etc., to be Filed with Report. ; 
- Said viewers shall file with their report the written consent and waivers 
of damages by persons interested in the lands affected by the establishment of 


said road, and the claims of damages, procured as provided in this article. 
[L. 795, p. 85, § 8.]. 


¢ 3779. Surveyor to File Map. 


The surveyor must file with such report a correctly prepared map of said 
road, as laid out and surveyed, which map must show the tracts of lands over 
which such road passes, with the name of the owner of each tract written 
thereon, and said surveyor shall also file therewith his field notes of such sur- 
vey. [L. 795, p. 85, § 9.] 


¢ 3780. Wages Paid. 


The viewers, axmen, flagmen, and all other necessary assistants employed 
in such survey, shall be paid not to exceed the sum of two dollars per day for 
their services out of the proper fund of the county, the surveyor shall be paid 
as provided by law for the time occupied by him in viewing, laying out and 
surveying the road and making the plat and field notes, which plat and field 
notes must be filed as in this act provided before he receives his said com- 
pensation. All claims for services in and about the viewing, laying out and 
surveying of county roads shall be submitted to and audited by the board of 
county commissioners. [L. 795, p. 85, § 10.] 


23781. Notice to Owners, How Given. 


The board of county commissioners at their next meeting after the filing 
of the report of the viewers, or at the time when the same is filed, if then in 
session, must fix a time for the hearing of the report, and must cause notice 
of such hearing to be given to the owners, lessees and incumbrancers of the 
lands to be taken for such road, who have not consented to the establishment 
of the road and waived their claims to damages therefor, which notice shall be 
given as follows: If such owners, lessees and incumbrancers reside or are 
present within the county, then by serving upon them personally within the 
county a written notice at least twenty days before the time set for said hear- 
ing, setting forth the time and purpose of such hearing; and if any 
of said owners, lessees or incumbrancers are absent from said county, 
or for any reason cannot be served personally therein, such notice shall 
be given, as to them, by posting written notice of the time and purpose 
of such hearing, one at a conspicuous place on the land or left at the residence 
of the owner, lessce or incumbrancer, as the case may be, and one at a con- 
spicuous place at the court house of the county, at least twenty days before 
the time set for said hearing. [L. 95, p. 85, § 11.] 
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¢ 3782. County Commissioners to Determine Damages and Establish Roads. 

On the day fixed for said hearing or to which such hearing may be post- 
poned or adjourned, the said board, upon due proof to the satisfaction of the 
board, made by affidavit, of the service or posting of notice of the hearing, as 
by this article required, shall proceed to the hearing of said report, and shall 
examine the same, together with the map and the petition, the written claims 
for damages, the written consent and waivers of damages, and all other papers 
on file in the proceedings, and shall hear and consider all testimony and docu- 
mentary evidence adduced for or against the establishment of the road, or as 
to the amount of damages which should be awarded in any case, and shall, at 
that time or as soon thereafter as may be, declare by order the decision of the 
board — (1) As to whether the road shall be established in accordance with 
the report of viewers, or otherwise, or at all, and if the decision of the board 
be that the road shall be established, and if all persons interested in the lands 
to be taken have consented to the establishment of said road and have waived 
their claims to damages therefor, the said board shall, at the same time, make 
an order finally establishing the road, and shall order that the same be opened 
in the manner provided by law. If the decision of the board be that the road 
shall be established, and if any of the persons interested in the lands to be 
taken therefor shall not have consented to the establishment of the road, or 
waived their claims for damages therefor, or shall claim damages therefor, 
said board shall, at that time, by order, declare the amount of damages awarded 
by such board to each of such persons, and shall order the amount of such 
award to be set apart in the treasury out of the proper fund, to be paid to the 
proper owner or claimant upon his showing or establishing his right thereto, 
and if the awards be accepted the board of county commissioners shall make 
an order finally establishing such road, and directing that the same be opened 
in the manner provided by law. [L. ’95, p. 86, § 12.] 


? 3783. Rejection of Awards and Subsequent Procedure. 

If any award of damages is not accepted within thirty days from the date 
of the award, it shall be deemed rejected, and the board must then, by order, 
direct proceedings to procure the right-of-way to be instituted in the superior 
court of the county by the county attorney of the county, in the manner 
provided by law for the taking of private property for public use, and to that 
end are hereby authorized to institute and maintain in the name of the county 
the proceedings provided in chapter 5, title 31, art. 3, of the Code of Pro- 
cedure, and when under such proceedings the right-of-way is procured, said 
board shall declare the road finally established, and shall order that the same 
be opened in the manner provided by law. [L. 795, p. 87, § 13.] 

Under §§ 2977, Code of '81, providing for the ages, the action of the appraisers, and the 
assessment of damages, and § 2978, allowing order of the board brings up the whole mat- 
an appeal from such assessment from the ter: Pearson v. Island Co., 3 497. 
report of the appraisers, the claim of dam- 
¢ 3784. Tender of Award. 

Before causing condemnation proceedings to be instituted in the superior 
court as hereinbefore provided, it shall be the duty of the county commission- 
ers to tender to each person interested in the land to be appropriated for the 
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public highway as hereinbefore provided, such amount as in the judgment of 
such county commissioners such person is justly entitled to, and in case a 
tender cannot be made by reason of the absence of such non-consenting land 
owner or person whose property is taken or damaged as hereinbefore provided, 
a warrant shall be drawn in the name of the county auditor, who shall cash 
the same and deposit said cash with the clerk of the court of the county 
wherein the road to be laid out and opened is located. [L. ‘95, p. 87, § 14.] 


@ 3785. Award, How Paid. 

The warrant hereinbefore provided for shall be drawn upon the general 
road and bridge fund: Provided, however, That if there is not sufficient 
money in said fund at any time to pay any warrant so drawn in full, said 
county commissioners shall provide a special fund for the purpose of paying 
such warrants, and shall cause such warrants to be drawn on such special fund. 
[L. 795, p. 87, § 15.] 

The issuance of a warrant upon the coun- tutional provision when there are funds in 
ty treasurer for compensation for lands ap- the treasury out of which such warrant can 
propriated by the county for road purposes be paid: In re Smith’s Petition, 9 W., 85. 
is a sufficient compliance with the consti- 

3 3786. Duty of Treasurer. 

Whenever any warrant is drawn upon said general road and bridge fund 
for the purposes here specified, it shall be the duty of the clerk of the board 
of county commissioners to notify the county treasurer of the date and the 
amount of such warrant, and in case the said warrant is not accepted by 
the person to whom it is tendered, at the time of tender, the county treasurer 
shall set apart from the general road and bridge fund, a sum sufficient to pay 
such warrant with one year’s interest thercon at the rate of eight per cent per 
annum, and said fund shall be kept intact until the claim of damages of the 
person in whose favor said warrant is drawn has been settled either by agree- 
ment or condemnation proceeding as hereinbefore provided. [L. 795, p. 87, 
$ 16.] | 


2 3787. Costs. 

When condemnation proceedings are instituted as hereinbefore provided 
against any person to whom tender has been made, and such person shall fail 
in such proceedings to recover Judgment for a greater sum than the amount 
so tendered him, all costs of such condemnation proceeedings shall be taxed 
against such non-consenting owner. [L. ’95, p. 88, § 17.] 


@ 3788. Review and Resurvey Where Road Has Become Uncertain. 

When the place of beginning or true course of a county road shall be 
uncertain by reason of the removal of any monument or marked tree by which 
such road was originally designated, or from any other cause, the county 
commissioners of the proper county may appoint three disinterested land- 
holders of the county to review and find the line of the road, and if they deem 
it necessary, a competent surveyor to survey the same; and the reviewers and 
surveyor, after taking the oath required in section 3776, shall view and survey 
said road, and the same correctly mark throughout as in the case of new roads, 
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and shall make a return of the survey and a plat of the road to the commis- 
sioners, who shall cause the same to be recorded as in other cases; and from 
thenceforth the road, surveyed as aforesaid, shall be considered a highway. 
[L. 90, p. 599, § 18; 1 H. C., § 195.] 
See notes to § 3771. but several of these sections relating to pro- 
That portion of the act of Mar. 7, ’90 (L. cedure for reimbursement for damages are 
0, p. 600) embraced in §§ 1 and 18-35, except obnoxious to Art. I., § 16, of the Const., and 


§§ 28 and 31, are retained as not being super- come within the scope of the decision of 
seded by the act of Mar. 11, ’95 (L. 95, p. 82), Peterson v. Smith, 6 W., 163. 


¢ 3789. Change of Road Through Private Lands—How Made. 

If any person through whose land a county road is or may be established 
shall be desirous of turning the road through any other part of his land, he 
may, by notice and petition agreeably to the provisions of this act, apply to 
the commissioners of the county while in session, to permit him to turn the 
road through any other part of his land, on as good ground, and without in- 
creasing the distance to the injury of the public; and, upon the receipt of such 
petition, the commissioners shall appoint a surveyor and three disinterested 
freeholders of the county as viewers of the road, who shall proceed to view and 
survey the ground over which the same is proposed to be turned, and to ascer- 
tain the distance which it will be increased by such proposed alteration, and 
make a report in writing, stating the several distances so found, together with 
their opinion as to the aislity of making the alteration. [L. 790, p. 599, § 19; 
1 H. C., § 1958. ] 


23790. Report of Freeholders—When Road Will be Changed—Costs. 

If the freeholders report to the commissioners that the prayer of the peti- 
tioner is reasonable, and that the alteration will not place the road on the 
worse ground, or materially increase the distance to the injury of the public, 
they shall, upon receiving satisfactory evidence that the proposed new road 
has been opened a legal width, and if in their opinion the same will be just 
and reasonable, declare such new road a public highway, and make a record 
thereof, arid at the same time vacate so much of the old road as is rendered 
necessary by the new; and the person desiring the alteration shall pay all the 
costs of the view, survey, and return, unless the commissioners are satisfied 
that the alteration is of sufficient advantage to the public to cause the same to 
be paid by the county. [L. 90, p. 599, § 20; 1 H. C., § 1959. ] 


¢ 3791. Road on County Line—Procedure to Establish. 

When it becomes necessary to establish a road on a county line, the in- 
habitants along such line may petition the commissioners of their respective 
counties for a view of such road in the manner provided in this act, and the 
commissioners of each of the counties interested shall appoint two discreet 
land-holders as viewers, who, or a majority of them, shall meet at the time and 
place named in the order of the commissioners of the oldest county interested, 
who shall appoint a surveyor, and the viewers and surveyor shall also be a jury 
for the assessment of damages, and shall in all respects be governed by the last 
preceding section, and shall make their report in writing for or against such 
road to the commissioners of the counties concerned, and the commissioners, 
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90, p. 600, § 21; 1 H. C., § 1960.] 


[L. 


¢ 3792. Order Opening Road Shall be Made, When. 

If on receiving such report there is no legal objection thereto, and the 
commissioners of all the counties interested are of opinion that such road, if 
opened, would be of public utility, they shall order the same to be opened in 
the manner pointed out by this act. [L. ’90, p. 600, § 22; 1 H. C., § 1961.] 


l 3793. Width of Roads Within State. 

All county roads hereafter laid out and established shall not be less than 
thirty nor more than sixty feet wide, to be determined by the viewers as here- 
inafter provided, except that when the road is upon the state line the county 
commissioners may determine the width, not less than fifteen nor more than 
thirty feet of land to be taken in this state. [L. 90, p. 600, § 1; 1H. C., 
§ 1962. ] 


“Hereinafter”: This being § 1 of the act, where such commissioners caused to be en- 


the provisions referred to precede it in this 
volume. 

The public has a right to a highway of 
legal width, when: Vancouver v. Wintler, 
8 W., 378, 381. 

A county road sixty feet wide, in the ab- 


tered in the “road book,” required to be 
kept by them as a public record, a petition 
for such road, the report of viewers there- 
on, a description of the road and the adop- 
tion of the view made, though no formal 
order was made declaring the road to be 


sence of an order of the commissioners, 
prescribing a less width, was established 
under the road law of ’59 ((L. ‘5%, p. 7), 


ppenen: Town of Sumner v. Peebles, 5 W., 
Il. 


? 3794. Width of Road on State Line. 

The commissioners of any county through which a county road has been 
established upon a line of the state may, upon petition and notice as herein- 
before provided, determine the width, not less than fifteen nor more than 
thirty feet, of the land within the county to be used for the road. [ L. ’90, 
p. 600, § 23; 1 H. C., § 1963. ] 


2? 3795. County and State Line Roads—How Opened and Kept in Repair. 

When a road is located and ordered to be opened on any county or state 
line, as provided in this act, the viewers appointed to locate, establish, and 
report damages shall assign a sufficient number of persons to open such road 
and keep the same in repair, dividing the road in such manner that the persons 
so assigned may work under the orders of the overseer of the road district to 
which they belong; and the supervisors and persons so assigned shall be gov- 
erned by the provisions herein contained. [J.. 790, p. 601, § 24; 1 H.C, 
§ 1964. ] 


¢ 3796. Highways Across Streams. 

All highways, crossings, or ending on any river, creek, or stream shall be 
open the same width down to and across said river, creek, or stream as it is 
before it reaches said stream. [L.’86, p. 103, $ 1; 1 H. C., § 1965.] 


l 3797. Passage-way Under Road. 
The passage-ways for stock under any road shall be covered with suitable 
plank, not less than sixteen fect in length, and it shall be lawful for the fences 
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of either side to converge to the bridge over said passage-way. The said pas- 
sage-way shall be kept securely covered by the person who owns the adjoining 
lands, and shall be. kept in repair by said owner. The approaches to the 
bridges over said passage-ways shall also be kept in good repair by said owner. 
[L. 86, p. 103, § 2; 1 H. C., § 1966. ] 


¢ 3798. County Road May be Vacated, When and How. 

When a county road, or part of a county road, is considered useless, or 
has remained unopened for a term of five years, any twelve freeholders residing 
in that part of the county where such road is established may make application, 
agreeably to the provisions of this act, to the county commissioners of the 
county to vacate the same, setting forth in the petition the reasons why the 
road ought to be vacated, which shall be presented and publicly read at a 
regular session of the commissioners, and no other proceedings shall be had 
thereon until the next session of the commissioners, when it shall again be 
read, and if no objection be made the commissioners may declare vacated the 
road, or any part thereof which they may deem unnecessary to keep open for 
public convenience. [L. 790, p. 601, § 25; 1H. C., § 1967. ] 


23799. Objections to Vacation—Appointment and Report of Viewers. 

If no objection be made in writing to such vacation, the commissioners 
shall appoint three disinterested persons to view the road, who shall take the 
same oath as required by section 3776, and proceed to view the road and make 
report of their opinion thereon, and the reasons for the same, to the commis- 
sioners; and if the viewers report in favor of vacating the road, or any part 
thereof, the commissioners may, if they deem it reasonable and just, declare 
the road vacated, agreeably to report of viewers. [L.’90, p. 601, § 26; 1 H.C., 
g 1968. 


Specification of section in L. ’90 referred to § 10, p. 596, which is omitted as repealed. 


? 3800. Refusal to Act as Viewer. 

If a person appointed by the county commissioners as a viewer, reviewer, 
or surveyor of any road refuse or neglect to perform the duties required by 
this act, without making satisfactory excuse for such refusal or neglect, he 
shall be fined in any sum not exceeding fifteen dollars, to be recovered by 
action by any person suing for the same before a justice of the peace within 
the district wherein the person so appointed and refusing or neglecting may 
reside; and the recovery shall be paid without delay by the justice of the peace 
or constable collecting the same to the treasurer of the county, taking his re- 
ceipt therefor; and the county commissioners shall cause all fines which shall 
be paid into the county treasury under the provisions of this title to be 
expended on roads and bridges within the county. [L. ’90, p. 601, § 27; 
1 H. C., § 1969.] 


23801. Destruction or Injury to Road—Procedure in Case of. 
When a county road is injured or destroyed by the washing of any lake, 
river, or creek, or by any washing or sliding of land occasioned by natural 
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drainage, the supervisor of the road district in which such injury or loss of 
road has occurred, upon petition of any six freeholders of the district, shall 
call to their aid a competent surveyor, and proceed to examine such road; and 
if, upon such examination, the commissioners, or a majority of them, are 
satisfied that such road has been destroyed or so much injured that the public 
good requires an alteration of the same, they shall proceed to alter and lay 
out so much of the new road as may supply the several parts of the road thus 
destroyed of injured. [L. ’90, p. 602, § 29; 1 H. C., § 1971.] 


@ 3802. Claim for and Assessment of Damages. 


If a person through whose lands any such alteration or new road is d 
out feels injured thereby, he shall make application to the overscer of his road 
district at the time of making the alteration on his premises, to assess and 
determine, according to the provisions of the last preceding section, the com- 
pensation to be made in money for the property sought to be appropriated, and 
how much less valuable, if any, the premises will be rendered by the alteration 
of the road; thereafter the road overseer shall make report to the county com- 
missioners, who shall appoint three reviewers to inspect, assess, and report the 
amount of damages sustained in the premises, and the clerk and commissioners 
of the proper county shall be governed in the reception and recording of such 
report in all respects as is prescribed in this act in cases of new roads. [L. 790, 
p. 602, § 30; 1 H. C., § 1972.] | | 


@ 3803. Vacation of County Road by Non-User. 

Any county road, or part thereof, which has heretofore been or may here- 
after be authorized, which remains unopened for public use for the space of 
five years after the order is made or authority granted for opening the same, 


shall be and the same is hereby vacated, and the authority for building the same 
barred by lapse of time. [I.. 90, p. 603, $ 32; 1 H. C., § 1974.] 


? 3804. Roads on Section Lines—How Opened. 

When notice has been given and a road has been petitioned for as herein- 
before provided, and the petition calls for a road wholly on section lines, and 
where there are no damages claimed, and evidence filed that the route is prac- 
ticable, the county commissioners may grant the road without reviewing or 
surveying the same. [L. 790, p. 603, § 33; 1 H. C., § 1975. ] 


? 3805. Monuments, Where to be Placed. 
The county commissioners shall cause monuments of stone to be placed at 


the beginning and terminus of all roads established under this act. [L. ’90, 
p. 603, § 34; 1 H.C., § 1976.] 


3 3806. Order to Open Road, When to be Executed. 

No order of the county commissioners for the establishment of a county 
road, or for the alteration or vacation, in whole or in part, of a state or county 
road, for changing the width of a county road, shall be executed until twenty 
days have elapsed after the entry of such order in the record of the commission- 
ers, and no order shall issue to open any county road until fifteen days after 
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the same has been established, at which time the clerk of the board may issue 


such order by direction of the commissioners, unless an appeal has been per- 
fected. [L. 90, p. 603, § 35; 1 H. C., § 1977. 


ARTICLE 4.—Funps AND LABOR FoR ESTABLISHING AND MAINTAINING. 


2 3807. Road Tax, How Voted. 


At the time and place of holding the annual election of road supervisors, 
the electors of any road district in this state may levy by vote for road and 
bridge purposes, a tax of not less than one mill on the dollar, and not more than 
ten mills on the dollar, upon all taxable property in said road district. When 
voting for road tax, as provided in this article, each elector shall write upon 
his ballot the words “For tax,” and shall write thereafter the amount of tax 
which, in his judgment, should be raised, which amount shall not be more than 
ten mills on the dollar, or less than one mill on the dollar, on the assessed valua- 
tion for previous year of all property within his road district. In canvassing 
said ballots all amounts so voted shall be added together, and the sum so ob- 
tained shall be divided by the number of ballots so voted. The quotient so 
obtained shall be the amount voted at such election, and shall be the amount 
to be certified to the board of county commissioners as provided in this article. 
The judges of such election shall certify the amount of tax so voted to the 
board of county commissioners of the county in which said road district is 
situated, in the manner provided for making road district election returns. 
When road district election returns have been canvassed by the board of 
county commissioners, they shall certify road district tax as therein appearing 
to the county auditor. [L. 795, p. 419, § 1.] 


The provisions of this article appear to and bridge purposes. 
supercede §§ 2006-2021 of 1 Hill’s Code. See supra § 3767, control and management. 
See supra § 1858 et seq., bonds for road See supra 3771, laying out and opening. 


¢ 3808. Commissioners to Levy, When. 


If any road district in this state shall fail to levy a tax by vote, as provided 
in this article, it shall be the duty of the board of county commissioners of 
the county in which such road district may be situated, to immediately levy 
a tax of not less than one mill on the dollar, and not more than six mills 
on the dollar, upon all taxable property in said road district for road and 
bridge purposes in said district, and shall certify the tax so levied to the 
county auditor. [L. ’95, p. 420, § 2.] 


3 3809. Auditors to Place on Rolls. 

When taxes shall have been levied upon the road distrcts of this state, 
as provided in the last two preceding sections, and the same shall have been 
certified to the county auditors of this state as therein provided, said county 
auditors shall extend such taxes upon the tax rolls of their counties against 
all of the taxable property of the several road districts therein in the same 
manner in which other taxes are extended. [L. ’95, p. 420, § 3.] 


? 3810. Taxes, How Collected. 


Taxes provided in this article shall be collected in the same manner as 
other taxes are collected, and when so collected the proceeds thereof shall be 
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placed by the county treasurers of the different counties to the credit of the 
road district fund of the road district in which the property upon which 
the tax was levied was situated. [L. ’95, p. 420, § 4.] 


@ 3811. Disposition of Certain Road Taxes. 


In all cases where the treasurer of any county in this state has heretofore 
collected, or may hereafter collect, taxes, penalty and interest levied and as- 
sessed for road purposes on the taxable property of any road district, or any 
portion thereof, which has been included within the limits of any municipal 
corporation organized subsequently to said road district, said funds realized 
from said taxes, penalty and interest so collected, or so much thereof as has 
been collected, from the taxable property within the territory subsequently 
included in a city or town, which funds shall not have been paid out or 
expended before the organization of said city or town shall, upon demand of 
said city or town, be paid over to said municipal corporation, and shall be 
applied by the authorities of the same for street purposes. [L. 797, p. 296, 


§ 1.] 


@ 3812. Taxes Applied, How and to What Purpose. 

The proceeds from all taxes provided by this article for any road district 
shall be applied, under the direction of the road supervisor of said road 
district, only to the building and maintaining of public roads and bridges 
within said road district: Provided, That when so decided by a majority 
vote of all of the electors of said road district, such part of said taxes as may 
be so decided may be expended in an adjoining road district. [L. 795, p. 420, 


§ 5.] 


? 3813. Labor Given in Lieu of Tax. 

Every person owning real estate or personal property in this state, out- 
side of the limits of incorporated towns and cities, shall be entitled to perform 
labor on the public roads in the road district in which the same may be 
situated, in payment of all road taxes provided by this article. [I.. °95, p. 
420, § 6; Cf. L. 793, p. 153, § 11.] 


@ 3814. Labor, Notice Given, When. 

Every person who desires to perform labor on the public roads in the 
district in which he owns property subject or liable to property road tax, 
must, on or before the first day of January, notify the road supervisor in 
writing that he desires to perform such labor on the public roads, and shall 
give the road supervisor a particular description of the real property owned 
by him, which description shall be sufficiently accurate to enable the property 
to be identified on the tax rolls. [Cf. L. 793, p. 153, § 11; L. 795, p. 420, § 7.] 


2.3815. List Prepared, When. 

The road supervisor shall annually, between the first day of January 
and the first day of February, prepare a list of all persons owning real or 
personal property within his road district who desire to perform labor on the 
public roads in payment of road property tax, as provided in this article. On 
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or before the first day of February the road supervisor shall send such list to 
the county treasurer of the county in which his road district is situated. [Cf. 
L. *93, p. 153, § 11; L. °95, p. 421, § 8.] 


¢ 3816. Treasurer, Duties of. 


Upon receipt by the county treasurer of the list provided for by section 
3814, said county treasurer shal! enter thereon:— 
First: The tax levied, under sections 3807 and 3808, upon the personal 
property of each person named therein; 
Second: Shall enter opposite the description of each piece and parcel of 
land thereon the amount of road tax levied against the same under sections 
3807 and 3808. [L. 795, p. 421, $ 9.] 


@ 3817. Treasurer to Furnish Lists to Supervisors. 


On or before the first day of March the county treasurer shall return 
lists completed, as provided in section 3816, to road supervisors from whom 
they were received. The road supervisor shall allow any person whose name 
appears upon such lists to perform work upon the public roads in his district 
to an amount equal to the aggregate amount of tax levied against his real 
and personal property as appearing upon said lists: Provided, That such 
persons appear at the tme and place required by the road supervisor to perform 
such work. [Cf. L. 93, p. 155, $ 13; L.°95, p. 421, 8 10.] 


@ 3818. Supervisor to Give Notice. 


On the return of such list to the road supervisor by the county treasurer 
the road supervisor shall give each person named therein at least three days’ 
notice of the time and place when and where he will be required to appear 
to perform labor on the public roads in the district, and, if necessary, the 
road supervisor may require any person to furnish a team and wagon, plow, 
scraper or other implement for the use of the roads in such district, and every 
person who appears and performs labor on the public roads in the district in 
which he resides or owns property, as herein provided, shall be allowed two 
dollars per day for his personal services and four dollars per day for 
his personal services with the services of a team and wagon, plow, 
scraper or such other implement he has been required to furnish with 
team for use of the public roads. All persons required to perform labor on 
the roads under the provisions of this article shall appear at the time and 
place designated by the road supervisor and shall perform eight hours of 
faithful and diligent labor in each day, at such labor and in such manner 
as the road supervisor may direct. [J. 95, p. 421, § 11.] 


@ 3819. Supervisor to Issue Certificate. 


The road supervisor shall give to each person performing labor on the 
public roads, according to the two preceding sections, a certificate, stating 
therein the name of the person, the number of days he has been employed 
and the total amount due him for labor on the publie roads, according to 
the provisions of said sections of this article. The certificate issued by the 
road supervisor, as herein provided, shall be received by the county treasurer 
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in payment on the property road tax charged on the tax rolls of the county 
for the previous year against the property of the person to whom it was issued. 
[L. ’95, p. 422, § 12.] 


? 3820. Tax for General Road and Bridge Fund. 


The board of county commissioners shall annually, at the time of making 
the tax levy for county purposes, levy a tax of not more than three mills on 
the dollar of all of [the] taxable property in the county for a general road 
and bridge fund, from which fund they shall order paid such sums as may 
be found necessary for the construction, repair and improvement of bridges 
and such roads as all of the inhabitants in the county are interested in, or 
to assist weak and impoverished districts in keeping their roads in repair. [L. 
795, p. 424, § 14.] 


@ 3821. Road Poll Tax. 


Every male inhabitant of this state over twenty-one years and under 
fifty years of age, residing outside of the limits of an incorporated city or 
town, unless by law exempt, shall annually pay a road poll tax of four dollars 
which shall be assessed and collected by the road supervisor of the district in 
which any person liable therefor resides, and which must be collected by the 
road supervisor on or before the first day of December of the year for which 
such road poll tax is charged. Such road poll tax must be paid on demand to 
the road supervisor as hereinafter provided. [L. 793, p. 151, § 6.] 


This and the following sections supercede ject them to the tax: Mason Co. v. Simp- 
8§ 1073-1081, 1 Hill’s Code, Title Poll Tax. son, 13 W.. 250. 


See note to § 3807 supra. The method pointed out in Laws 1893, p. 
See infra § 3881, deficiency certificates for 151. § 7, for the collection of road poll 
excess of road work. taxes by seizure and sale of the personal 


See supra § 2066, militia exempt from. property of the employer who refuses to 
An employer cannot be rendered liable for pay the tax assessed against his employees 
the poll tax of his employees under the is exclusive of other remedies, and the em- 
provisions of Laws of 1893, p. 151, §§ 6 and 7. ployer cannot be rendered liable upon an 
unless it is made to appear that they reside agreement with the supervisor for the pay- 
inthe voad district where assessed, as the ment of the sum demanded: 
mere fact of working therein does not sub- 


@ 3822. Road Poll Tax, How Collected. 


Between the first day of March and the first day of December, the road 
supervisors shall demand from each and every person in his road district, 
liable for road poll tax for the year, the amount due from each person as such 
road poll tax. If any person liable for the road poll tax herein required to be 
assessed and collected, refuse to pay the same when demanded by the road 
supervisor, and such person is in the employ of any person, firm, corporation 
or company in such district, the road supervisor shall ascertain’ from said 
person, firm, corporation or company whether or not such person refusing 
to pay such poll tax has earned and there yet remains unpaid a sum of money 
sufficient to pay said road poll tax, and if he finds that a sufficient sum is due 
to pay such road poll tax and the necessary costs of suit he shall forthwith 
file with the nearest justice of the peace a statement setting forth the facts 
as above, and thereupon the justice shall immediately issue a summons to 
such person refusing to pay said roal poll tax, directing him to appear before 
such justice as provided by law and show cause why judgment should not be 
entered against him for such sum. The constable serving the summons upon 
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the person refusing to pay said road poll tax shall at the same time serve 
the person, firm, corporation or company in whose employ such person may 
be, with a summons to appear before such justice at the same time as the 
party summoned as defendant, to answer touching their liability as a garnishee 
defendant. The justice upon the trial, unless a good defense is shown, shall 
enter judgment against such person refusing to pay such road poll tax, for 
the amount thereof and for the costs of such suit, and shall also enter judg- 
ment against the garnishee defendant for the amount of such judgment and 
costs, and if such amount is found to be due to such person from such gar- 
nishee defendant, and no exemption shall be allowed such person in such 
action as provided by law in civil actions for debt. [L. 793, p. 151, § 7; L. 
95, p. 424, $ 15.) | 


$ 3823. May Pay in Labor. 


Any person liable for road poll tax under the provisions of this article 
may pay the same in labor on the public roads in the district in which he 
resides: Provided, Such labor shall be done at such time and in such manner 
as the road supervisor of the district shall direct. [L. 93, p. 152, § 8.] 


¢ 3824. Duty of Supervisor—Per Diem of Laborers. 


The road supervisor shall, annually, between the first day of April and 
the first day of December, put his roads in his district in as good repair as the 
money and labor at his disposal will permit. He shall pay in to the county 
treasurer, within thirty days from the time of its collection all money collected 
by him, as hereinbefore provided, due from residents of his road district on 
account of road poll tax, and shall take the receipt of the county treasurer 
in duplicate therefor. The road supervisor shall give all persons who have 
not paid their road poll tax in money, at least three days’ notice in writing 
or in person, when and where he will be required to appear and to perform 
labor on the public roads, in the district, in payment of his road poll tax, and 
every person who shall appear at the hour of eight o’clock a. m. and perform 
eight hours faithful and diligent labor on the public roads under the direction 
of the road supervisor, shall be entitled to a credit of two dollars per day for 
his personal labor, and if required to furnish a team and a wagon, plow, or 
other implement for use on the public roads, he shall be entitled to a credit 
of four dollars per day for his labor with such team and wagon, plow or other 
implement when furnished with team: Provided, That when employing per- 
sons on the public roads in his district under the provisions of this section 
the road supervisor shall warn not less than five men to appear on any one 
day. [L. 793, p. 152, § 9; L. 795, p. 425, § 16.] 


2 3825. Auditor to Furnish Blanks, etc. 

The county auditor shall, on or before the first Monday in April in each 
year, deliver to each road supervisor road poll tax receipts in blank, and shall 
charge the road supervisor with four dollars for each road poll tax receipt so 
delivered to him. All such blank receipts shall be provided with stubs prop- 
erly printed for the easy keeping of the record of issuance of same. Such 
blank road poll tax receipts shall be of two kinds or forms, one of which shall 
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be used or given when road poll tax shall have been paid in money; when 
road poll tax shall have been paid in labor, another kind or form of road poll 
tax receipt shall be used or given. Each kind of road poll tax receipt shall 
be printed upon paper of a different color from that upon which the other 
kind of road poll tax receipt may be printed. Each road poll tax receipt shall 
state plainly in the printed matter upon its face and upon its stub whether the 
road poll tax, for which it was given, was paid in money or labor. Such road 
poll tax receipt shall be numbered, and shall be signed with the official signa- 
ture of the county auditor, and shall bear his official seal. The county auditor 
shall give the road supervisor credit for each of said road poll tax receipts 
returned to him in blank at the time of his final settlement, as herein provided. 
[L. 793, p. 153, § 10; L. 795, p. 426, § 17.] 


@ 3826. Notice of Time and Place—Per Diem. 


On the return of such list to the road supervisor by the county treasurer, 
the road supervisor shall give each person named therein at least three days’ 
notice of the time and place when and where he will be required to appear 
to perform labor on the public roads in the district, and, if necessary, the 
road supervisor may require any person to furnish a team and wagon, plow, 
scraper or other implement for use on the roads in such district, and every 
person who appears and performs labor on the public roads in the district in 
which he resides or owns property, as herein provided, shall be allowed two 
dollars per day for his personal services and four dollars per day for his per- 
sonal services with the services of a team and wagon, plow, scraper or such 
other implement he has been required to furnish with team for use on the 
public roads. All persons required to perform labor on the roads under the 
provisions of this article shall appear at the time and place designated by the 
road supervisor, and shall perform eight hours of faithful and diligent labor 
in each day, at such labor and in such manner as the road supervisor may 
direct. [L. 793, p. 154, § 12.] 


¢ 3827. Compensation of Supervisor. 


The road supervisor shall be allowed two dollars and fifty cents per day 
for each day employed on the public roads in his district under the provisions 
of this article, not exceeding fifty days in any one year. [L. °93, p. 155, $ 14.] 


¢ 3828. Supervisor’s Report. 


The road supervisor of each district shall report to the board of county 
commissioners, at each regular mecting of the board, the amount of money 
collected by him from road, poll and property tax since the preceding settle- 
ment, and shall furnish a statement of the persons who have been emploved on 
the roads in his district under any of the provisions of this article, and the 
amount or value of the labor performed by them, and on what roads such 
labor was performed. The road supervisor shal], at the expiration of his term 
of office, account for all the poll tax receipts delivered to him by the county 
auditor, and shall surrender all that remain in his hands unused, and shall turn 
over to his successor in office all money remaining in his hands. [L. 793, p. 
155, $ 15.] 
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@ 3829. Overseers. 


All persons filling the office of road overseer at the time this law goes into 
effect are hereby authorized to perform all the duties and exercise all of the 
powers conferred upon road supervisors by this article, and such overseers 
shall in all respects be considered as road supervisors until the next regular 
election for such officers. [L. 793, p. 155, § 16.] 


¢ 3830. Expenditure of Money. 

The road supervisor of each district is authorized, by and with the con- 
sent of county commissioners, to expend all money to the credit of his 
district in the repair and improvement of the road in his district, but 
all claims against such district for labor performed on the roads therein, 
except as provided for residents and owners of property in such district to 
perform labor on the roads in such district, shall be audited by the board of 
county commissioners before being paid, and shall be paid by the warrant of 
the county auditor drawn on the county treasurer and payable out of the funds 
of the district in which such labor was performed. [L. ’93, p. 156, $ 17. ] 


2 3831. Excess Work, Provision to Apply. 


In all cases where any person, firm or corporation in any county in the 
state of Washington has lawfully worked out road property tax for the year 
eighteen hundred and ninety-four, or shall hereafter work out such tax for 
any subsequent year, in excess of the amount of road property tax charged 
against the real property belonging to such person, firm or corporation for 
such year, he or they shall, when paying such taxes as may be assessed against 
said property to the county treasurer, deliver to said treasurer his or their 
certificate for road property tax worked for such year, which was issued to 
him or them by the road supervisor of the district wherein such property 1s 
situated, and such county treasurer shall receive and file such certificate and 
shall apply the same in payment of such road property taxes as may be charged 
against his or their real property upon the tax roll of such county for said 
year. [L. 795, p. 186, § 1.] 

For former laws on this subject, see L. tion of bridges: L. ’63, pp. 525-530. 


"34, pp. 358-360; L. '60, pp. 331-332, protec- See supra § 3821, poll tax. 


¢ 3832. Excess Labor, Manner of Applying. 


Should the amount of labor so performed, as evidenced by said certificate, 
be in excess of the amount. of road property tax extended on the tax rolls of 
said county for the year therein specified against the property on which the 
tax is desired to be paid, the county treasurer shall receive and apply such 
certificate to the payment of such road property tax as may be charged thereto 
to the amount shown upon said tax rolls, and shall indorse the amount of tax 
for which said certificate was received and apphed upon the face thereof, and 
shall in his next succeeding quarterly settlement with the board of county 
commissioners of such county file all of said certificates so received and applied 
with the clerk of said board, as vouchers on the road district fund of the road 
district wherein the labor was performed to the extent of the amount of the 
tax for which it was received in payment as shown by the tax roll for such year. 
[L. °95, p. 186, $ 2.] 
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@ 3833. Deficiency Certificates. 


It shall be the duty of the county auditor of each county, after each quar- 
terly settlement with the county treasurer by the board of county commission- 
ers, to issue to each person, firm or corporation filing a certificate of road prop- 
erty tax worked out for any year in this act specified with the county treasurer, 
in the manner hcreinabove provided, a “deficiency certificate” for the amount 
of excess of said original certificate over and above the amount of road prop- 
erty tax for such year for which it was received by the county treasurer, as 
shown on the tax roll and by the indorsement upon the face of said certificate. 
Said “deficiency certificate” shall set forth all the facts necessary to a proper 
knowledge of its value and application, and, when issued and signed and 
sealed by the county auditor, shall be received and credited by the county 
treasurer of such county in payment of the road property tax of the person, 
firm or corporation filing the original certificate, for the same or any succeed- 
ing year or years, to the amount that may be designated thereon, in the 
manner and with the same effect as such original certificate: Provided, That 
no certificate, either original or deficiency, shall be received or credited in 
payment of any other than road property tax, nor shall they be transferred or 
transferable from person or persons or to any firm or corporation, but they 
must be presented by the original owner or his or their agent or attorney in 
order to secure credit thereon. [L. 95, p. 187, § 3.] 


ARTICLE 5.—Bripass on County Roaps AND NAVIGABLE STREAMS. 


? 3834. Commissioners to Appropriate Money to Build Bridges. 

The board of county commissioners of the several counties in this state 
are hereby authorized to apply, in their discretion, any road money in the 
county treasury, not otherwise appropriated, toward defraying the expenses 
of building or repairing bridges on any of the county roads within their 
respective counties. [JL. 769, p. 289, § 71; L. 79, p. 69, § 69; Cd. 781, § 3033; 
1 H. C., § 2068; Or., § 4140. ] 


It is doubtful whether this and the next two sections are not superseded by the sub- 
sequent legislation on the same subject. 


@ 3835. Method of Construction. 

Whenever any bridge is to be built, by any county in this state the esti- 
mated cost of which shall exceed the sum of two hundred dollars, the board 
of county commissioners shall advertise for sealed bids, said bids to be accom- 
panied by plans, specifications and strain diagrams for the same, said advertise- 
ment to be published for three successive weeks in the official newspaper of 
the county, if a weekly, and twenty days if a daily paper. With each bid shall 
be deposited a bond, with a penalty equal to ten per cent of the amount of 
such bid, conditioned that said bond shall be forfeited to the county if the 
party making said bid shall fail or neglect to enter into written contract and 
give the requisite bond within five days from date of award. Upon the day 
and hour appointed by said board, to receive said sealed bids, the said board 
shall proceed to open said bids and award the contract to the party whose bid 
in their judgment, is the lowest and best. If in their judgment one is re- 
quired, said board may appoint a superintendent, whose duty it shall be to 
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superintend the construction of said bridge: Provided always, That said 
board of county commissioners, in its discretion, may reject any or all bids. 
[L. 769, p. 289; L. 779, p. 68; Cd. 81, § 3034; 1 H. C., § 2069; L. ’86, p. 178, 
§ 1; see Or., § 4141.] 


¢ 3836. Bridge at Boundary of Adjoining Counties. 


Whenever it shall be deemed necessary by the board of county commis- 
sioners of any county in this state to erect or repair a bridge over any stream 
which is a boundary line between two counties, the board of county commis- 
sioners of said adjoining counties are hereby authorized to unite for the pur- 
pose of erecting or repairing such bridge; and when any person or persons 
interested shall apply in writing to the board of county commissioners of 
either of the counties interested, such board shall proceed to appoint three 
viewers, who shall, after being first sworn to well and faithfully perform their 
duties as such viewers, proceed to view the bridge proposed to be repaired, or 
the site designated for such new bridge, and make an estimate of the cost of 
such repairs or erection, and of their proceedings make due report to the 
commissioners, together with a plan and specification of such new bridge, or a 
statement of proposed repairs. If the board shall decide to appropriate the 
amount necessary for its erection or repairs, they shall submit such estimate of 
costs, together with the plan of such bridge or statement of repairs, to the 
county commissioners of the other county interested; and if said commission- 
ers shall approve the same and agree to defray one-half of the whole sum esti- 
mated or appropriated, together with the one-half of the necessary cost of 
view, then the board of county commissioners, to which application was first 
made, shall proceed to appoint a superintendent, and build said bridge, or 
make said repairs, as provided for in this article, the one-half of the whole costs 
and expenses of which shall be a legal claim against and be paid by said 
adjoining county. [L. ’69, p. 282, § 73; L.’79, p. 68, § 71; Cd. ’81, § 3035; 
1 H. C., § 2070; Or., § 4142.] 


“This article’: The first three sections of this article constitute chapter 233 of the 
Code of 1881. 


23837. Power of Commissioners to Erect Bridges Across Navigable Streams. 


The power to erect bridges on public highways across navigable streams 
in this state is hereby granted to the boards of county commissioners of this 
state, under the restrictions of this act. [L. ’91, p. 378, § 1; 1 H. C., § 2071.] 


Sections 3837-3842 constitute ‘‘this act.” 


8 3838. Commissioners May Join in Construction of Bridge Between Counties. 

Where a navigable stream is the boundary line between counties, the 
boards of commissioners of such counties may join in the construction of a 
bridge upon such terms as may be agreed upon. [L. 91, p. 378, § 2; 1 H. C., 
§ 2072. ] 


2 8839. Notice, How to be Given—Declaration of Necessity—Construction. 


Whenever the county commissioners of any county or counties desire to 
erect a bridge on any public highway across a navigable stream, under the 
provisions of this act, said board or boards shall cause to be published a notice 
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in a newspaper of gencral circulation in the county or counties, if such there 
be; and if there be no newspaper published in the county or counties, then by 
posting three notices, one in the locality of the place to be bridged, and two 
in the most public places in the county or counties; such notice shall contain 
the name of the stream to be bridged and the exact point where such bridge is 
to [be] erected, and the date when the said board will determine the public 
necessity for the building of said bridge: Provided, That when such bridge 
is to be built by two counties, the notice shal] be published in both counties. 
At the time fixed in such notice the board of commissioners shall declare such 
publie necessity by an order of record, which said order shall, in addition to 
the other facts, prescribe the width of the draw to be made, if any draw shall 
be considered necessary in such bridge, and also the length of span necessary 
to permit the free flow of water: Provided, That such bridges shall be so 
constructed as not to interfere with, impede, or obstruct the navigation of 
such streams. [. 91, p. 378, $ 3; 1 H. C., § 2073.] 
“This act”: See note to § 3837. 


3 3840. Appeal From Decision of Commissioners. 


If any person or corporation shall feel aggrieved by the determination 
of said board, an appeal shall be allowed to the superior court of the county, 
which said court shall have jurisdiction to hear and determine all matters 
connected therewith. [L. 791, p. 879, § 4; 1 H. C., § 2074.] 


2 3841. Bridge May be Free or Tolls May be Charged—Rates of Toll. 


When a bridge shall be built on a navigable stream by one county or two 
counties it may be absolutely free, or tolls, sufficient to pay in whole or in 
part for the construction and to keep up the repairs thereof, may be charged; 
the rate to be fixed by the board of commissioners of the county in which the 
same is located, or if located in two counties, then by the boards of commis- 
sioners of the two counties; or if there be any disagreement between the 
boards as to imposing or removing tolls, or the rate, the matter in dispute shall 
be referred to the board of commissioners of some adjoining county for deter- 
mination; and if the tolls are fixed or removed thereby, the same shall take 
effect on the tenth day from the date of such determination; said determination 
shall be final, and shall be communicated in writing to the clerks of said 
boards respectively. [L. 791, p. 379, $ 5; 1 H. C., § 2075.] 


3 3842. Construction of This Act. 


Nothing contained in this act shall be held to prevent cities and towns 
from erecting and maintaining bridges, either toll or free, within their cor- 
porate limits, or granting franchises for that purpose. [L. ’91, p. 379,86: 1 
H. C., § 2076. ] 


“This act”: See note to $ 3837. 


@ 3843. Duty of County Commissioners to Protect Bridges. 


The county commissioners of the several counties in this state be author- 
ized and required to pass such rules and regulations as will protect the bridges 
within their several counties, and preserve them from destruction or injury by 
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fast riding, driving, and neglect: Provided, That this act shall not be so con- 
strued as to affect or extend to any bridge located within the limits of any 
incorporated town in said state. [L. "60, p. 331, $1; 1 H. C., § 2077. 


“This act”: This and the next two succeeding sections constitute “this act.” 


@ 3844. Sufficiency of Notice. 


It shall be sufficient notice for the purposes of this act to have a written 
or printed notice posted upon or near any bridge, prohibiting fast riding or 
driving, and giving the amount of fine for the violation of such rule. [L. 760, 
r- 882, § 2; 1 H. C., § 2078. ] 


See note to § 3843. 


? 3845. Collection and Disposition of Fines. 


All fines assessed pursuant to the provisions of this act may be collected 
by any citizen, upon complaint made to any justice of the peace in the county 
in which the bridge is located, and said fine shall go into the school fund of 
the county. [L. ‘60, p. 332, $ 3; 1 H. C., § 2079.] 

See note to § 3843. 


ARTICLE 6.—Roaps BY USER. 


2 3846. Certain Roads Declared Highways. 


All public roads and highways in this state that have been used as such 
for a period of not less than seven years, and are now so used, where the same 
have been worked and kept up at the expense of the public, are hereby 
declared to be lawful roads and highways within the meaning and intent of the 
laws now existing governing public roads and highways in this state. [L. 790, 
p. 733, § 1; 1 H. C., § 2022. ] 


See infra § 4386, meandered rivers, etc., those existing by user under an attempted 
deemed public highways. estublishment by the board of county com- 
An instruction to the jury that takes missioners, is erroneous: Upper v. Lowell, 
from its consideration the distinction be- 7 W., 460. 
tween roads established by user alone and See note to § 3771 supra. 


¢ 3847. Informalities Shall Not be Construed to Vacate Road. 

No informalities in the records in laying out, altering, establishing, or 
vacating any public road or highway, such as contemplated in the last pre- 
ceding section of this article, now existing on file in the offices of the various 
county auditors of this state, shall be construed to invalidate or vacate such 
public roads or highways. [L. 790, p. 733, $ 2; 1 H. C., $ 2023.] 


@ 


ARTICLE 7.—LeEGaAuiziInc or County Roapbs. 


¢ 3848. Board to Order Resurvey, Plat, and Record of Roads in Certain Cases. 


Where by reason of the loss or destruction of the field notes of the orig- 
inal survey, or in case of defective survey or record, or in case of such numer- 
ous alterations of any county road since the original location and survey that 
its location cannot be accurately defined by the papers on file in the proper 
county auditors office, or where, through some omission or defect, doubts may 
exist as to the legal establishment or evidence of establishment of anv county 
road or highway, the board of county commissioners of the proper county 
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may, if they deem it necessary, order such highway, or any part of a county 

road used and traveled by the public, to be resurveyed, platted, and recorded 

as hereinafter provided. [L. ’81, p. 11, § 1; Cd. ’81, § 3041; 1H. C., § 2024.] 
Compare L. ’77, pp. 325, 326. 


2 3849. Copy of Field Notes and Plat to be Filed—Approval of Survey. 


A copy of the field notes, together with a plat of any highway or county 
road surveyed under the provisions of the preceding section, shall be filed in 
the office of the county auditor, and thereupon he shall designate a day at a 
regular term of the board of county commissioners, not less than twenty days 
from the publication of said notice, upon which said board will, unless good 
cause be shown against so doing, approve of such survey and plat, and order 
them to be recorded as in cases of the original establishment of a county road. 
[L. 781, p. 11, § 2; Cd. 81, § 3042; 1 H. C., § 2025.] 


è 3850. Notice of Hearing to be Published—Form of Notice. 


At least twenty days before the day fixed by the auditor, as above pro- 
vided, a notice in which shall be inserted the name of each resident owner or 
occupier of said land lying on the portion of road sought to be legalized, or 
abutting on the line or survey, shall be published four successive weeks in 
some newspaper published in the county, if any such there be, or by posting 
the same in five public places in the vicinity of said survey, which notice may 
be in the following form:— 

CD, resident on that portion of the county road used and traveled as 
such for years, commencing at, in county, running thence 
(name distance and in general terms points of location), and terminating at 
, has been resurveyed, and the board of county commissioners will, at 
their next term, hear and determine whether the road herein described and 
included in said survey shall be ordered as a lawful county road and public 
highway, and objections thereto, or claims for damages, must be filed in the 
auditor’s office on or before the first day of the term, A. D., 18—, or 
the road hereinabove described will be declared a county road and public 
highway. A B, County Auditor. 
[L. 781, p. 11, § 3; Cd. 81, § 3043; 1 H. C., § 2026. ] 


¢ 3851. Hearing—Appraisement of Damages. 


If no objections or claims for damages are filed on or before the first day 
of the term fixed for hearing the same, the board of county commissioners 
shall proceed to declare that such road included in said survey is a lawful 
county road. If objections are made to the establishment of the highway, 
or claims for damages are filed, three disinterested freeholders shall be ap- 
pointed to appraise the damages, the report of whom shall be made to the next 
term of the county commissioners’ court. [L. 781, p. 12, § 4; Cd. 781, § 3044; 
1 H.C., § 2027. ] 


2 3852. Allowance of Damages—In What Cases Refused. 

No claim for damages will be allowed to any preson who did, upon the 
original location of said road, receive damages, or who, or whose grantor, 
applied for or assented to such road passing over said land, or who, when 
making settlement upon the tract by him occupied, found the said road in 
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public use and traveled. The appraisers will report any and all acts of the 
owners of said land or their grantors which show compensation, dedication, 
or assent to such land being used as a public highway. The board may in- 
crease, diminish, or refuse to allow any damages; to which order the parties 
may appeal, within thre months. [L.’81, p. 12, § 5; Cd. ’81, § 3045; 1 H.C., 
§ 2028. ] 


¢ 3853. Objections, How Disposed of—Approval and Record—Evidence. 

In case objection shall be made in writing by any person claiming to be 
injured by the survey made, the board of county commissioners shall have full 
power to hear and determine upon the matter, and may, if deemed advisable, 
order a change to be made in the survey. Upon the final determination of 
the board, or in case no objection be made at the term named in the notice of 
the survey, they shall approve of the same, and cause the field notes and plat of 
the county road to be recorded, as in case of the establishment and alteration 
of highways, and thereafter such records shall be received by courts as con- 
clusive proof of the establishment and lawful existence of such county road 
and public highway, according to such survey and plat. [L. ’81, p. 12, § 6; 
Cd. 781, § 3046; 1 H. C., § 2029.] 


? 3854. Expenses Paid by County. 

The expenses incurred by the provisions of this chapter shall be paid out 
of the county funds not otherwise appropriated. [L. ’81, p. 12, § 8; Cd. ’81, 
§ 3048; 1 H. C., § 2031.] 


ARTICLE 8.—Turnitke Roaps. 


@ 3855. Power and Discretion of Commissioners to Appoint Viewers, etc. 

The county commissioners of any county, when they become satisfied that 
the public interests of their county demand and justify special action for the 
improvement of the road therein, may appoint three disinterested freeholders 
of their county as commissioners, to view, survey, and locate one or more roads, 
beginning at and leading from the county seat of the county, or such other and 
eligible points as may be deemed proper, and running by such direct and 
eligible route as they find best for the public convenience, and terminating at 
any point within or at the county line; but they are not authorized or required 
to construct or maintain any such road within the corporate limits of the town 
or city where the county seat is located, when, according to the last federal 
census, more than one thousand inhabitants are contained in such corporate 
limits.. [Cf. L. 754, pp. 361-362; L. 60, p. 828; L. 63, p. 530; L. 790, p. 612, 
§1; 1 H. C., § 2032.] 


@ 3856. Roads, How to be Constructed. 

The roads established and constructed under this article shall be opened 
not more than sixty nor less than forty feet wide, and at least sixteen feet in 
width shall be turnpiked with earth so as to drain freely to the sides, and 
raised with stone or gravel not less than ten nor more than sixteen feet in 
width, nor less than twelve inches thick in the center, and not less than eight 
inches at the outer edges of such bed of stone or gravel, well compacted, in 
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such manner as to secure a firm, even, and substantial road; but the commis- 
sioners may, in their discretion, cause the road to be constructed wholly of 
earth, plank, or timber, when stone or gravel is not accessible to the line of the 
road; in no case shall the grade of ascent or descent on the road be 
greater than seven degrees; the road shall be well provided with all necessary 
side drains, waste ways, and under draining to prevent overflowing or washing 
by water, and with substantial bridges or culverts at all crossings of water- 
courses; and such roads shall be free to the public for travel. [L. 790, p. 612, 
§ 2; 1 H. C., § 2033.] 


@ 3857. Right of Way may be Secured, How. 


The county commissioners may authorize the commissioners by them 
appointed to call to their assistance a competent surveyor or civil engincer, 
or both, at their discretion, with the necessary and proper assistance, and lay 
out, survey, and locate such turnpike road through or upon improved or 
unimproved lands on the best route between the points of beginning and 
termination, and to obtain by grant or take propositions for the purchase from 
the owners of land over which the road will pass, the right of way, and to take 
timber and other materials necessary to the construction and repair of the 
same. [L. ’90, p. 613, $ 3; 1 H. C., § 20384. ] 


@ 3858. Condemnation Proceedings to Secure Right of Way. 


When said commissioners and the owners fail to agree as to the amount 
of compensation, or when the owner is unknown, non-resident, or incapable 
of contracting, then the same shall be ascertained and adjusted by proceedings 
had in the name of the county commissioners, under the law providing for 
the appropriation of private property by [municipal] corporations; and the 
commissioners may authorize the viewers or commissioners by them appointed 
to locate the road upon the whole or any part of any state or county road here- 
tofore laid out and established within the county, and to widen, alter, change, 
or vacate the same, or any part thereof, subject to the rules as to compensation 
for property appropriated as aforesaid. [L. ’90, p. 613, $ 4; 1 H. C., § 2035. ] 


2 3859. Donation, etc., May be Required by Commissioners—Separate Fund. 


Before determining upon the location or establishment of any such turn- 
pike road, the county commissioners may require donations of money and 
written agreements on the part of taxpayers of the county, subjecting their 
taxable property to taxation annually, to aid in the location and construction 
of the same during the term of vears named, therein specified, which agree- 
ments shall he filed and recorded in the office of the county clerk, and from 
the time of such filing and recording shall operate as a lien upon the real estate 
of the several parties joining therein as donors for the purpose therein pro- 
vided. All revenues derived from donations in money and taxation shall be 
kept and held as a separate fund in the county treasury, and shall be applicable 
only to the purposes of locating and constructing such turnpike roads; and if 
the commissioners determine not to establish and construet such read, then 
any money received as donations by taxation shall be returned. [L. °90, p. 
613, $ 5; 1 H. C., § 2036.) 
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¢ 3860. Restrictions Upon Commissioners as to Levy of General Tax, etc. 


The county commissioners shall not levy any general tax nor appropriate 
any money, except so far as may be necessary to pay the expense of preliminary 
surveys already commenced, or any other liabilities already incurred, to be 
expended in the construction of such turnpikes, without first submitting to 
the qualified voters of the county the question as to the policy of constructing 
such roads by general tax, which submission shall be made at any general 
election; and the county commissioners shall cause public notice of such vote 
to be given by publication in the official paper of the county, and also by caus- 
ing handbills to be posted up at the usual place of holding elections in the 
county, at least fifteen days prior to such election. [L. 790, p. 614, § 6; 1 H. 
C., $ 2037.] 


¢ 3861. Election and Returns, Law Governing—Compensation. 


The judges of such election in the several precincts and wards in any 
county in which such question is submitted and such notice is given, as afore- 
said, shall open a poll for taking such vote, receive and count the ballots cast, 
and within three days thereafter return to the clerk of the board of county 
commissioners a full and correct abstract of the votes, and shall in all respects 
be governed by the laws regulating general elections, and be entitled to the 
same compensation for returning the poll books, which shall be paid out of 
the county treasury on the order of the clerk of the board. And the poll books 
so returned shall, within five days of the day of holding such election, be 
opened and the votes counted by the commissioners and the clerk of the board, 
and a correct statement of the result shall be kept by the clerk on file in his 
office for public inspection. [L. 90, p. 614, $7; 1 H. C., § 2038. ] 


% 3862. Commissioners May Resubmit Question, When. 

If at such election two-fifths of the votes so cast be against the policy of 
constructing such turnpikes, the commissioners shall not assess any tax for 
that purpose, but they may, on petition of not less than one hundred taxpayers 
of the county, again submit the same question, at any regular annual election, 
to the qualified voters of the county, notice of which shall be given and the 
election conducted in all respects in the manner prescribed in the two pre- 
ceding sections, [L. “90, p. 614, $8; 1 H. C., § 2039. ] 


¢ 3863. Taxes May be Levied and Bonds Issued for Construction, When. 

If at any such election three-fifths be found in favor of the construction 
of such turnpikes, the commissioners may proceed to levy taxes, issue bonds, 
and appropriate and expend money in the construction of such turnpike roads 
as, in their judgment, may be necessary to the public convenience and pro- 
motive of the public interest. [1u. 790, p. 615, $9; 1 H. C., § 2040.] 


¢ 3864. Amount of Donations, etc., May be Levied, When and How. 
When the county commissioners receive or require donations of money, 
or written agreements on the part of taxpayers, subjecting their taxable prop- 
erty to taxation annually, to aid in the location and construction of such roads, 
and a majority of the taxpayers within the boundaries of the road sign such 
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subscription or agreement, the commissioners shall thereupon be authorized 
to levy the amount thereof upon the taxable property within the boundaries of 
the road, according to the benefits to said property, taking into consideration 
any assessments that have heretofore been made; and the boundaries of the 
road shall not be taken to include any property that does pot lie within two 
miles of such contemplated improvement. [L. ’90, p. 615, § 10; 1 H. C., § 
2041.] 


3 3865. Levy of Tax to Provide Permanent Fund for Road Purposes. 


Upon the location and establishment of any such turnpike road by the 
county commissioners, and after an affirmative vote by the qualified voters, — 
they may, for the purpose of aiding in the construction, and to provide a per- 
manent fund for the maintenance and expense thereof, levy annually, in addi- 
tion to other road taxes authorized by law, a tax for turnpike road purposes, 
of not more than four mills on the dollar of valuation on the taxable property 
in the county, and to continue such levy from year to year until the road or 
roads which have been commenced are completed. [L. 90, p. 615, § 11; 1 H. 
C., § 2042. ] 


? 3866. Commissioners May Issue County Bonds for Building Roads. 


No such taxes shall be levied on any lands which have heretofore been 
assessed for the construction of any free turnpikes or improved road or roads 
already constructed, or in course of construction at the time of the levy of the 
tax, unless the amount of such assessment, and in such case such excess only 
shall be levied and collected; and for the purpose of raising the money neces- 
sary to meet the expenses of such improvement, the county commissioners 
may, if in their opinion the same be advisable, submit to the qualified voters 
of the county, at any general election, the question whether the county com- 
missioners shall be authorized to issue bonds of the county for the purpose 
of building roads in accordance with the provisions of this article, and if three- 
fifths of the legal votes cast be in favor of the issue of such bonds, then the 
county commissioners may issue the bonds of the county, payable at such times 
as they deem advisable, not exceeding twenty years, with interest not ex- 
ceeding six per cent per annum, payable semi-annually, and which bonds shall 
not be sold for less than their par value. [L. 790, p. 615, § 12; 1 H. C., § 
2043. ] 


¢ 3867. Records of Road Matters to be Kept, and What to Contain. 


The county commissioners shall cause to be kept by the clerk of the board 
a full record of all the proceedings in the location, establishment, and con- 
struction of the road, together with accurate accounts of receipts and expendi- 
tures of money, under the provisions of this article, and no money shall be 
drawn from the treasury except to pay liabilities already accrued, and then 
only in pursuance of orders caused by the commissioners whilst in session as 
a board, to be entered upon the record of their proceedings, and by orders 
drawn by their clerk upon the county treasury in favor of the persons to 
whom such money is due. [L. 790, p. 616, § 13; 1 H. C., § 2044. ] 
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3 3868. Road Construction Work, How to be Let—Notice, etc. 


The work of the construction of such roads shall be let publicly by the 
county commissioners to the lowest responsible bidder, after due notice given 
of such letting by publication in one or more newspapers published or of 
general circulation in the county, or by handbills, or both; for that purpose 
the commissioners shall cause the same to be divided into convenient sections, 
and each section numbered from the county seat or other point named as 
the place of beginning, toward the termination, and shall let the same by 
sections, with proper specifications of the various kinds of labor required on 
each section; and bidders shall be required to separately state their bids for 
each class of work, in such manner as the commissioners shall provide, and 
each contractor shall be required to give bond, with sufficient suretics, for the 
performance of his contract, payable to the county commissioners, for the 
use and benefit of the county, and with the necessary specifications and stipu- 
lations on the part of the contractor inserted therein. [L. 90, p. 616, $ 14; 
1 H. C., § 2045. ] 


@ 3869. Payment for Work or Material, How to be Made. 

In all cases the construction of such roads shall commence at the point 
of beginning, and no payment for work or material shall be made except upon 
estimates made by the surveyor or engineer employed by the commissioners, 
and by him duly certified, of work actually done or material actually fur- 
nished, or both, and after reserving such per cent as may be fixed by the 
parties to the contract, to guarantee performance of the same. [L. ’90, p. 616, 
§ 15; 1 H. C., § 2046. ] 


23870. Compensation for Services of Viewers and Surveyor. 

The viewers, surveyor, or enginecr, and their assistants, shall be entitled 
to receive the same compensation for their services required under the provi- 
sions of this article as is now allowed by law in the construction of state or 
county roads. [L. ’90, p. 617, § 16; 1 H. C., § 2047.] 


ARTICLE 9.—Touu Roaps. 


23871. County Commissioners May Lease Public Roads. 

Whenever a public road in any county in this state is or may hercafter 
be so located that there is little or no local labor along the line of said road, 
the board of county commissioners of the county where such road or any 
portion of the same is or may hereafter be located is authorized to lease such 
road or any portion of the same, to any person or corporation, to open, im- 
prove, and keep the same in repair for a period not exceeding ten years, with 
the right in consideration thereof to collect and receive tolls for travel thereon, 
in the manner provided in this article. [L. 64, p. 26, § 1; L. 69, p. 285, § 
54; L. 79, p. 64, § 52; Cd. 781, § 3016; 1 H. C., § 2048; Or., § 4119.] 

Compare Laws '63, pp. 528-530, relating to private toll roads and bridges, parts of 
this act may still be in force. : 


33872. Notice of Intention to Lease Road to be Published. 
‘Whenever it becomes expedient and lawful, under the provisions of this 
article, to lease a public road, or any specific section thereof, the board of 
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county commissioners shall make an order to that effect, specifying therein 
the termini thereof, and directing the county auditor to cause the same to be 
published in some weekly newspaper of general circulation therein, for a 
period not less than four weeks, and in like manner to give notice therewith 
that sealed bids will be received at such auditor’s oftice, for the leasing of such 
road until a particular hour of a certain day thereafter not more than ten 
days after the expiration of the publication of such order or notice. [L. 64, 
p- 27, § 2; L. ’69, p. 285, $ 55; L. ’79, p. 65, § 53; Cd. 781, § 3017; 1 H. C., 
§ 2049; Or., § 4120. | 


¢ 3873. Bids Must be Accompanied with Bond. 

No bid shall be considered unless accompanied by a bond, executed by 
two or more sureties, in the sum of two thousand dollars, to be void upon con- 
dition that the bidder, if the lease is awarded to him, will, within ten days 
thereafter, enter into the contract for keeping the road, and give the bond to 
secure the performance thereof, as hereinafter provided. [L. %64, p. 27, 8 3; 
L. °69, p. 285, $ 56; L. 79, p. 65, $ 54; Cd. 81, § 3018; 1 H. C., § 2050; Or., 
§ 4121. ] 


@ 3874. Execution of Lease—Bond of Lessee. 

The contract for the lease shall be subscribed by the lessee and approved 
by the board of county commissioners and filed with the county auditor. At 
the time of filing the contract the lessee shall give a bond to the county in a 
sum to be fixed by the board of county commissioners, not less than two thou- 
sand nor more than ten thousand dollars, with two or more sufficient sureties, 
to be void upon the condition that the lessee will faithfully perform the con- 
tract in relation to such read, and comply with the provisions of this article 
concerning the same. [L. ‘64, p. 27, § 4; L. 69, p. 285, $ 57; L. ’79, p. 65, 
g 55; Cd. ’81, § 3019; 1 H. C., § 2051; Or., $ 4122. 


¢ 3875. Justification of Sureties on Lessee’s Bond. 

The sureties in the bond mentioned in the last section shall have the 
qualifications of bail upon arrest, and shall justify in like manner before the 
county commissioners or the clerk thereof. [L. 69, p. 286, § 58; L. 79, p. 65, 
$ 56; Cd. 81, § 3020; 1 H. C., § 2052; Or., § 4123.] 


@ 3876. Condition in Which Road Must be Kept. 

A road leased under this article shall be cleared of standing timber and 
have a track for traveling, of the same width, and be kept in the same order, 
and the streams or other waters on the line thereof shall be bridged, or ferries 
established, and shall be made of such grade and of such materials as the 
contract shall specify. [L. %69, p. 286, $ 59; L. ?79, p. 65, § 57; Cd. “81, $ 
38021; 1 H. C., § 2053; Or., § 4124.) 


4 3877. Toll Gates and Collection of Toll. 

No toll shall be collected for travel on such roads, except at a gate, nor 
unless a sign board be posted at such gate. in full view of the travel on the 
road, with the rates of toll plainly written or printed thereon. The lease 
shall specify the number of gates that may be placed on the road to which it 
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relates, and the location thereof, and thereafter the number of such gates shall 
not be increased; but the board of county commissioners, upon the applica- 
tion of the lessee, may, at any time, for good reasons, authorize the lessee 
to change the location of such gates, or any of them. [L. ’69, p. 286, § 60; L. 
“79, p. 66, § 58; Cd. 81, § 3022; 1 H. C., § 2054; Or., § 4125.] 

See infra § 4340 et seq., railway and other See infra § 4347, bridge toll collected by 


C la may collect tolls on highways corporations when. 
when. 


@ 3878. Lease to Specify Rates—Refusal to Pay Toll—Mlegal Toll—Penalty. 


The rates of toll that the lessee may collect and receive shall be specified 
in the lease, and none other can be charged; and any person who shall pass 
through a gate upon such road without paying toll legally charged thereat, 
or when traveling on such road shall go around such gate with intent to avoid 
the payment of such toll, shall be liable to the lessee for three times the 
amount of such toll; and any lessee of such road who shall by himself, his 
agent or servant, collect or receive of any person illegal toll for traveling on 
such road, shall be liable to such person for three times the amount of such 
toll. [L. ’69, p. 286, § 61; L. 779, p. 66, § 59; Cd. 781, § 3023; 1 H. C., § 
2055; Or., $ 4126.] 


¢ 3879. Road Deemed Highway—Certain Persons Exempt From Toll. 


A road leased, as provided in this chapter, is nevertheless to be deemed 
a highway; but no footman shall be required to pay toll for traveling on such 
road, nor shall any person while traveling from one portion of his farm to 
another, with or without any stock, or vehicle, or person in his employ, or in 
going to or returning from church, a funeral, or an election. [L. 69, p. 287, 
& 62; L. 777, p. 66, § 60; Cd. 781, § 3024; 1 H. C., § 2056; Or., § 4127. ] 


2 3880. Cancellation and Forfeiture of Lease. 


The board of county commissioners has authority, upon the application 
of the lessee, to cancel or modify the lease, upon such terms as may be equit- 
able and just, and the proper prosecuting attorney may maintain an action 
against the lessee, in the name of the county, to have such lease declared 

forfeited, whenever the lessee shal] fail or neglect to comply with the provi- 
-= sions thereof, and of this article. [L.’69, p. 287, § 63; L. ’79, p. 66, § 61; Cd. 
81, § 3025; 1 H. C., § 2057; Or., § 4128. ] 


? 3881. Classes of Property Liable for Toll. 


Tolls are only chargeable by the lessee upon the following items, or classes 

of person or property :— 

1. Sheep and hogs; 

2. Horses, mules, asses, or neat cattle, whether being used for draught or led 
or driven loose; 

3. A person other than a footman, and not traveling in a vehicle; 

4. A two-wheeled vehicle, loaded or unloaded; 

5. A four-wheeled vehicle, loaded or unloaded. [L. 769, p. 287, § 64; L. 
"79, p. 66, § 62; Cd. ’81, § 3026; 1 H. C.,§ 2058; Or., § 4129. ] 
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3882. Criterion for Fixing Rates of Toll. 
The rate of toll to be charged by lessee upon each item or class specified 

in the last section is as follows:— 

1. The basis or unit of toll is the charge for a sheep or hog, to be known 
as a single toll; l 

2. For any animal described in subdivision two of such section, four such 
tolls may be charged; 

3. For any person described in subdivision three of such section, ten such 
tolls may be charged; 

4. For any vehicle described in subdivision four of such section, twenty such 
tolls may be charged; 

5. For any vehicle described in subdivision five of such section, forty such 
tolls may be charged. [L. ’69, p. 287, § 65; L. ’79, p. 67, § 63; Cd. 781, § 
3027; 1 H. C., § 2059; Or., § 4130. ] 


@ 3883. Order to Specify Number of Gates—Bids to Specify Rate of Toll. 

The order mentioned in this article shall specify the number of gates to 
be placed on the road, the materfal for the construction thereof, and the period 
for which the same is to be let. The bid shall specify the unit or rate of toll 
upon a sheep or hog which the bidder is willing to accept for keeping the 
road; and such bid shall be deemed a bid for tolls, as to the other items or 
clauses mentioned in this article, in the proportion of such unit or rate as 
specified in the last preceding section. [L. 69, p. 288, § 66; L. ’79, p. 67, § 
64; Cd. 781, § 3028; 1 H. C., § 2060; Or., § 4131.] 


? 3884. Awarding Lease, etc.—Power of Commissioners. 


Upon opening the bids, the lease shall be awarded to the lowest bidder, 
having due reference to the fact of which of them is best qualified for the 
undertaking. The board of county commissioners have the power and it is 
their duty to reject any or all bids, when there appears sufficient cause, and 
may subsequently reoffer and let the same. [L. 69, p. 288, § 67; L. 779, p. 67, 
§ 65; Cd. ’81, § 3029; 1 H. C., § 2061.] 


ARTICLE 10.—Cycie Parmas, BOULEVARDS, ETC. 


? 3887. Part of Highways May be Reserved for Bicycles and Pedestrians. 


The county commissioners of any county may, upon proper application, 
or where such need exists, set aside and preserve part of any public highway 
within their jurisdiction for the execlsuive use of bicycles and pedestrians. 
Such reservation shall not be less than four feet in width. [L. ’97, p. 89, § 1.] 


? 3888. Penalty for Trespass Upon. 


Any person or persons wilfully trespassing upon any side path, which 
shall have been preserved or improved as provided in section 3887, by driving 
horses, cattle or wagons thereon, or who shall in any way wilfully obstruct or 
damage such path shall be guilty of a misdemeanor, punishable by a fine of 
not less than five dollars nor more than fifty dollars for each and every of- 
fense. [L. 797, p. 89, § 2.] 


994 


Cuar. IV.] OF HIGHWAYS. [22 3889-3892 


@ 3889. Fines Collected, Disposition of. 


All fines collected under the provisions of the last two sections shall be 
distributed as follows: One-half of the amount to the common school fund 
of such county, and the balance, after costs of prosecution have been deducted, 
shall be paid over to the county treasurer of the county wherein such offense 
was committed for the benefit of the general road fund of such county. [L. 
97, p. 89, § 3.] 


3 3890. Improvements, How Made. 


When a part of any highway has been reserved or set aside by the county 
commissioners as hereinbefore provided, the improvements of the same shall 
be done under the direction of the board of county commissioners. [L. 97, p. 
90, $ 4.] 


@ 3891. Improvement of Boulevards, Cycle Paths and Highways. 

There be and is hereby conferred upon cities of the first class within the 
state of Washington, full power and authority to acquire, receive, condemn, 
lay out, grade and improve boulevards or composite highways, and walks, 
cycle paths and parks in connection therewith and prescribe and limit the 
use thereof to specified kinds of traffic; and also full power and authority to 
levy and provide for the collection by the county treasurer of an assessment 
or assessments upon all lots or parcels of land benefited thereby, and full power 
and authority to defray the full cost and expense thereof, including the cost of 
all necessary lands for right-of-way, whether obtained by purchase or con- 
demnation, by issuing local improvement district bonds, as hereinafter pro- 
vided, which said assessments and bonds shall become and remain a lien upon 
said lands until the said assessments and bonds shall have been paid, except 
as is herein otherwise provided; and the same full power and authority is 
hereby conferred upon counties where the said boulevards or composite high- 
ways, walks, cycle paths and parks extend from and beyond the limits of any 
such city of the first class into such county, and prescribe and limit the use 
thereof to specified kinds of traffic; the authority and power hereby conferred 
shall be exercised in the manner pointed out by this act, but any failure of 
power herein or informality may be supplied from the general power possessed 
by cities and counties to lay out, grade, improve, and protect and repair roads, 
bridges and highways; said boulevards or composite highways shall, with the 
walks, cycle paths and parks connected therewith, be in no case less than 
one hundred feet wide, nor more than two hundred feet in general width. [L. 
"97, p. 266, § 1.] 

“This act” includes §§ 3891-3915. 


4 3892. Petition for Improvement. 


Whenever the owners of property to be benefited along the line of any 


proposed boulevard or composite highway, shall desire to improve the same 
under the provisions of this act, at ‘the expense of such property benefited, 


and by the issuance of serial bonds to be payable in ten annual installments, 
with interest, they must present to the city council of such city of the first class 
a petition setting forth a general description of the route of the said improve- 
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ment within said city, giving its terminal points, and a general description of 
the character of improvements desired, together with the general plan of the 
various roadways, walks, cycle paths and contemplated parks; if any portion 
of such proposed boulevard or composite highway shall extend beyond the 
limits of such city, a similar petition shall be filed with the board of county 
commissioners of the county into which it so extends covering the portion of 
same outside of the city; before any such petition shall be allowed and favor- 
ably acted upon, it must appear therefrom that the owners of a majority in 
area of the lands to be benefited along said proposed boulevard or composite 
highway have signed the same and requested the work to be done under the 
provisions of this act; and any administrator, executor or guardian may, upon 
consent of the court appointing him, sign the same, and his signature shall 
bind the property of the estate or ward. [L. 97, p. 267, § 2.] 


“This act’’: See note to last section. 


@ 3893. Survey and Estimate to be Made—Notice and Hearing. 

Whenever any such petition shall be filed, signed by a majority of the 
property owners as aforesaid, a council or board, as the case may be, shall cause 
a survey, plan and estimate of the entire cost within the said district to be 
made, which shall be filed with the city clerk or county auditor, as the case 
may be: Provided, That no such survey, estimate and plan shall be made 
without the said petitioners shall advance the cost thereof, which shall he 
afterwards included as a part of the expense of the improvement, and refunded 
if it be made; immediately after the said survey, plan and estimate is made 
and filed, the city clerk or county auditor, as the case may be, shall cause a 
notice of such filing to be published daily for ten days in the newspaper doing 
the city or county printing, which notice shall state that such petition has 
been filed, and shall give a brief and general description of the improvements 
proposed, the terminal points of the same and the proposed width of the same, 
together with the estimated cost and expense thereof, and also a description 
of the property included within the proposed district. Said notice shall fix 
a time and place at which all persons interested in the said property may 
appear before the said council or board and show cause, if any there be, why 
the said improvement ought not to be made as petitioned for. Said time shall 
not be less than eight days nor more than twenty days from the date of said 
notice. Al owners who shall not make and file objections to the granting 
of such petition within the time mentioned shall be deemed to have assented 
thereto, in the same manner as if they had signed the said petition. If any 
remonstrance shall be made thereto, the council or board shall hear the same, 
and if it shall appear that the law has not been complied with in the securing 
[of] a sufficient number of signers to the said petition, or that the requisite 
notice has not been given, or that the proposed improvement will not be 
a benefit to the property in the said district, or that for any other similar 
reason the work ought not to be done at the expense of the property owners, 
the said council or board shall so find, and decline and refuse to proceed 
further with the matter; but if it appears that the law has been in the afore- 
said particulars complied with, and that the proposed improvement will be 
a benefit to the property in the said district, and will be a public convenience 
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and benefit, the said council or board shall so find and shall authorize the im- 
provements. [L. 97, p. 268, § 3.] 


¢ 3894. Improvements, How Ordered. 


Whenever any such petition shall have been presented to the city council, 
and upon notice as aforesaid shall have been examined and the proposed im- 
provement found to be a proper one to be made by local assessment, the coun- 
cil shall by ordinance order such improvement to be made within any city 
district, and shall by such ordinance create a local improvement district, 
which shall embrace the lands and lots described: in the said notices, 
and which will be benefited by such improvement; such ordinance shall pro- 
vide in full for the levy and collection of such assessments, the issuance and 
sale of the bonds, and the general outline of the improvements and the pro- 
posed method of paying therefor; when a portion of said boulevard or com- 
posite highway shall he outside of the city limits, the board of county com- 
missioners shall upon like petition, notice and finding, make similar provi- 
sions for the improvement within its jurisdiction, by an order entered upon 
its records; the district lying within the city limits shall be known as District 
A, and that outsde of the city, if any, as District B, and a different series of 
bonds shall issue in each, and the property in District A shall not be responsi- 
ble for the payment of the bonds issued on District B, nor shall the property 
in District B be responsible for the payment of the bonds issued on District A. 
[L. 97, p. 269, § 4.] 


¢ 3895. What Constitutes a Frontage. 

Each local improvement district shall include all property between the 
terminal points of said improvement; in case the line thereof extends beyond 
the city limits, the line of the city limits shall be one of the end of termini 
of the inner and outer districts; the inner or local improvement District A 
shall include all property between its termini parallel to and within three 
hundred feet on each side of the average central line of the said boulevard or 
composite highway; and all property included within said limits shall be con- 
sidered and held to have a frontage upon such improvement, and shall be the 
property benefited by said local improvement, and shall be the property to be 
assessed to pay the cost thereof, which cost shall be assessed by the said city 
council upon all the property so benefited in proportion to the benefits ob- 
tained thereby; the outer or local improvement District B shall include all 
property between its terminal points, one of which shall be the line of the city 
limits, and all property parallel thereto and within six hundred and sixty feet 
on each side of the average central line of the said composite highway; and 
all property included within said limits shall be considered and held to have 
a frontage upon such improvement, and shall be the property benefited by the 
said local improvement, and shall be the property to be assessed to pay the 
cost thereof, which cost shall be assessed by the said board of county com- 
missioners upon ùll the property so benefited in proportion to the benefits 
obtained thereby; and no lot or parcel of land in any district shall be assessed 
or charged for but one proportionate part thereof, regardless of any angle 
or change of direction in the line of improvement. [1 ‘97, p. 269, § 5.] 
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3 3896. Relating to Street Car Tracks and Right-of-Way. 


In arranging and laying out any such boulevard or composite highway it 
shall be proper and lawful to arrange for the location and right-of-way of a 
street car track or tracks therein, but the lands upon which the same are built, 
or to be built, shall not be improved by such special assessment, but only at 
the expense of the parties owning the lands or the franchise thereon, and said 
land shall also be assessed in proportion to other property in the district to pay 
for the local improvement. [L. 97, p. 270, § 6.] 


3 3897. Assessment Rolls and Exhibits. 


The city council or board of county commissioners, as the case may be, 
shall make out and certify to an assessment roll, which shall show and exhibit 
in separate columns,— 

First: The name of the owner of each separate lot, piece, parcel or subdivi- 
sion of land assessed and lying within the assessement district, which shall be 
set opposite the inscription [description] thereof, and if the name of the 
owner be unknown the word “unknown” shall be written in its place; 

Second: A brief description by lot, block, or by metes and bounds, of each 
subdivision of land therein; 

Third: The assessment number of each subdivision of land separately as- 
sessed; 

Fourth: The amount assessed separately against each subdivision within 
said district, which shall be the sum, also, that the said lot, piece or parcel 
of land is benefited by the said improvement; 

Fifth: A plat or map showing the line or lines of said proposed improve- 
ment, and the lots, blocks, pieces and parcels of land lying in said district to 
be assessed for such improvement, each of which subdivisions of land shall 
be marked with its assessment number on its face. [L. ’97, p. 270, § 7.] 


3 3898. Filing of Assessment Roll—Notice of. 


Upon the completion of such assessment roll it shall be filed with the 
city clerk or county auditor, as the case may be, whereupon such clerk or 
auditor shall forthwith give notice by publication for five days in a daily paper 
doing the city or county printing, that said assessment roll is on file in his 
office, where it may be seen and examined by all parties interested, and the 
said notice shall state a time at which the council or the board, as the case 
may be, will hear any objections to the said assessment roll, which time shall 
not be less than one nor more than ten days after the last publication of the 
said notice. [L. 797, p. 271, § 8.] 


% 3899. Objections to be Heard—Confirmation of Assessment Rolls. 


At the time appointed for hearing objections to the said assessment roll 
and the assessments therein, the council or board, as the case may be, shall 
hear and decide upon all objections which shall have been filed by any party 
interested, to the regularity of the proceedings in making said improvements 
or in levying said assessments, or to the correctness of the amount of said 
assessment, or of the amount levied upon any particular lot or parcel of land; 
and if the proceedings are found by them to have been regular, they shall 
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correct any errors which may be found in the assessment, and shall pass 
an order approving and confirming said proceedings, and said assessment so 
corrected by them, and their decision and order shall be a final determination 
of the regularity, validity and correctness of said assessment, and of the 
amount thereof levied upon eath lot or parcel of land, and shall bar all persons 
appearing and objecting or failing to appear from any further recourse in law. 
[L. 797, p. 271, § 9.] 


¢ 3900. Lien of Assessments. 


All such assessments shall be liens upon the property assessed, and all 
such liens shall relate back to and take effect as of the date when the council 
or board, as the case may be, found the work a proper one to be undertaken 
under the law and the petitions presented, and sustained the petitions against 
the objections made, or proceeded with the work without such objection, when 
none was made. [L. 797, p. 272, § 10.] 


¢ 3901. County Treasurer to Collect—Date of Delinquency. 

The city or county clerk, as the case may be, shall, within five days after 
the confirmation of said assessment roll as aforesaid, certify and annex to the 
said roll a true copy of the order of confirmation, and issue and annex to the 
said roll a warrant directing the county treasurer to receive and collect the 
amount or amounts due thereon, in the manner and at the times hereinafter 
pointed out, and shall thereupon deliver said roll, order of confirmation and 
warrant to the said county treasurer, who shall thereupon be authorized to 
receive and collect the same, as by this law provided; the clerk shall, if the 
district lies within the city, also notify the city controller of the amount of 
the said roll, and if a district lies outside of the city the county auditor shall be 
so notified of the amount thereof, and the treasurer shall be charged there- 
with; the treasurer, within ten days after receiving the said roll, shall give 
notice by three weekly publications in the official newspaper of the city or 
county that such assessment roll is in his hands for collection, that the assess- 
ments are payable, and the date at which the same will become delinquent for 
the non-poyment of the first installment of principal and interest; no demand 
shall be necessary for any such assessment, but it shall be the duty of every 
person whose property is assessed for improvements as herein provided, to 
pay all such assessments levied upon such property before the same become[s ] 
delinquent. [L. ’97, p. 272, § 11.] 


@ 3902. When Assessments are Due and Payable. 


The said assessments shall be due and payable on the date of the order 
confirming the said assessment roll, and may be paid at any time thereafter as 
herein provided. Any person may at any time within thirty days after said 
order of confirmation redeem his said property by paying the full amount 
of such assessment without interest; if the said property is redeemed after 
said thirty days the owner shall pay the full amount of such assessment and 
the interest up to the succeeding first Monday in July or January, as the case 
may be. If the order confirming the said assessment roll shall be made more 
than thirty days next before the first Monday in July or January, or if not 
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then, on the first Monday in July or January first thereafter, the first install- 
ment of one-tenth of the principal, and interest for one year on the whole sum 
due, shall be and become due and delinquent; and thereafter, annually, on the 
said first Monday in July or January, corresponding to the first date of delin- 
quency, one-tenth of the principal sum, and one full year’s interest on the 
whole sum due, shall be and become due and delinquent; upon the failure of 
any such owner to make payment of any installment and interest before delin- 
quency; and upon such delinquency, the whole sum due on the said lot, piece 
or parcel delinquent shall also be and become due, payable and delinquent, 
and any sale of the said property for delinquency shall be for the full amount 
of the said assessment not then paid and interest to the next succeeding first 
Monday in July or January, as the case may be, and the costs of sale. [L. ’97, 
p. 272, § 12.] 


% 3903. Sale to Satisfy Assessments. 


The said county treasurer shall be and he is hereby empowered and 
authorized, by virtue of the law and the warrant to collect, to sell at public 
auction to the highest bidder for cash, all the lots, pieces and parcels of land 
described in the said assessinent roll, and upon which assessments are levied, 
whether in the name of the owner or in the name of an unknown, to satisfy all 
delinquent and unpaid assessments, with interest and costs; on the day of 
the delinquency a penalty of five per cent on the principal sum due shall 
accrue to such assessment in addition to the interest thereon, and must then 
and thereafter be collected therewith; such treasurers warrant shall, for the 
purpose of making sale of said real estate on which assessments are delinqunt 
and unpaid, be deemed and taken as an execution against said real property for 
the amount of the said assessments with interest, penalty and costs, and the 
treasurer shall, within sixty days after said date of delinquency, commence 
the sale of the said real property, and continue such sale from day to day there- 
after, until all the lots and parcels of land described in said assessment roll on 
which any such assessment or installment is delinquent and unpaid are sold: 
such sales shall take place at the front door of the court house, and such sales 
may take place from year to year if other delinquencies on said roll occur; 
the treasurer shall give notice of such sales by publishing a notice thereof once 
a weck for three consecutive weeks, in the official city or county newspaper, 
as the case may require; such notice shall contain a list of all lots and parcels 
of land upon which such assessments are delinquent, with the amount of the 
assessment, interest, penalty and costs, to the date of sale, including the costs 
of advertising due upon each of such lots or parcels of land, together with the 
names of the owners thereof, or the words “unknown owner,” as the same may 
appear on said assessment roll, and shall specify the time and place of sale, 
and that the several lots or parcels of land therein described will be sold to 
satisfy the assessment, interest, penalty and costs due upon each. [L. 797, 
p. 273, $ 13.] 


3 3904. When Sale Shall Take Place. 


All such sales shall be made between the hours of ten o'clock a. m. and 
three o’clock p. m.; each lot or parcel of land shall be sold separately and in 
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the order in which the same appears on the assessment roll, commencing at the 
head thereof; all lots and parcels of land sold for delinquent assessments shall 
be sold to the highest bidder, and whenever any such lot is sold for more than 
the sum sufficient to satisfy the delinquent assessment, with interest, penalty 
and costs, the surplus shall be kept by the treasurer in a separate fund, and 
thereafter the owner or his legal representatives shall, on application, be en- 
titled, upon proving their right thereto, to receive the same; if there be no 
bidder for any lot or parcel of land of a sum sufficient to pay the delinquent 
assessment, interest, penalty and costs, the said treasurer shall declare the said 
property sold to the city, if the district is within the city, or to the county, if 
without the city, and the city or county in such case shall be a trustee of the 
title for the benefit of the bondholders; the said lands so stricken off to the 
said city or county may be disposed of as hereinafter provided, by a sale of 
the certificates of sale, or held, if not sold, to await the action of the bondhold- 
ers, Who,shall be held to be the equitable owners thereof in proportion as their 
interests may appear. [L. 797, p. 274, § 14.] 


¢ 3905. Improvement Ordered—Limit of Liability. 


Immediately after and upon the passage of the order confirming the 
assessinent roll, the city council or the board of county commissioners, as 
the case may be, shall be and they are hereby authorized to cause the said im- 
provement to be made at the expense of the said district: Provided, That the 
said contractor, laborers, material men or sub-contractors shall in all cases 
look only to the fund to be raised by such special assessment for their com- 
pensation: And provided, That neither the city nor county shall be responsi- 
ble therefor in any degree except as trustee for the said district and bond- 
holders. [L. 797, p. 275, $ 15.] 


2 3906. Sale of Certificates. 


The city controller shall be the custodian of all certificates of purchase 
for lots or parcels of land so sold to the city, and the county treasurer shall 
continue in the custody of all such certificates so sold to the county, and either 
shall, at any time prior to the issuance of a deed for such property and prior to 
the redemption of the lot or parcel of land therein described, sell and transfer 
any such certificate to any person who will pay to the county treasurer the 
amount for which the lot or parcel of land therein described was stricken olf 
to the city or county with the interest subsequently accrued thereon; within 
ten days after the completion of the sale of all the lots and parcels of land 
described in such assessment roll and sold as aforesaid, the treasurer must 
make a return to the city council, or the board of county commissioners, of his 
doings thereon, showing all lots and parcels of land sold by him, to whom sold, 
and the sum paid therefor. [L. 797, p. 275, § 16.] 


3 3907. Purchaser’s Lien. 

The purchaser at improvement assessment sales acquires a lien on the 
lot or parcel of land sold for the amount paid by him at such sale, as well as for 
all delinquent taxes and improvement assessments, and all costs and charges 
thereon, whether levied previously or subsequently to such sale, subsequently 
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paid by him on the lot or parcel of land, and shall be entitled to interest 
thereon at the rate of twelve per cent per annum from the date of such pay- 
ment. [L. 797, p. 275, § 17.] 


¢ 3908. Redemption Notice—Deed. 

Every lot and parcel of land sold for any delinquent assessment as afore- 
said, shall be subject to redemption by the former owner, or his grantee, 
mortgagee or heir, within one year within the date of the certificate of pur- — 
chase, on payment to the county treasurer, for the purchaser, of the amount 
the same was sold for, with twelve per cent interest per annum, together with 
all taxes and improvement assessments and costs and charges thereon paid 
by the purchaser on such lot or parcel of land since such sale, with like interest 
thereon, and on such redemption being made, the treasurer shall give to the 
redemptioner a certificate of redemption therefor and pay over the amount 
received from such redemptioner to the purchaser or his assigns; should no 
redemption be made within the period of one year, the treasurer shall, on 
demand by the purchaser, or his assigns, and the surrender of the certificate, 
execute to him a deed for the lot or parcel of land therein described: Provided, 
That no such deed shall be executed until the holder of said certificate shall 
have notified the owner of the said lot or parcel of land that he holds said 
certificate and that he will demand a deed thereof; and if, notwithstanding 
said notice, no redemption be made within ninety days from the service of 
said notice, said holder shall be entitled to said deed. Said notice may be 
given by personal service upon said person, or by publication in a weekly 
newspaper published in said city or county for three weeks; such notice and 
return thereto, with the affidavit of the person claiming said deed, stating 
that said service was made, shall be filed with the treasurer; such deed shall 
be executed only for the lot or parcel of land named in the certificate, and 
after the payment of all subsequent taxes and assessments thereon; the deed 
shall be executed in the name of the city or county, as the case may be, and 
shall recite in substance the matters contained in the certificate, the notice 
to the owner, and that no redemption has been made of the property within 
the time allowed by law; such deed shall be signed and acknowledged before 
a notary public by the treasurer as such; the decd shall be prima facie evidence 
that the property was assessed as required by law, that the improvement 
assessment was not paid, that the property was sold as required by law, that it 
was not redeemed, that notice had been given, and that the person executing 
the deed was the proper officer, and the deed shall be conclusive evidence of 
the regularity of all other proceedings from the assessment inclusive up to 
the execution of the deed. [L. 797, p. 276, § 18.] 


2 3909. Sale to City or County. 

If any property within such assessment district shall be offered for sale. 
and no person shall bid a sum sufficient to pay the assessment, the interest, 
penalty and costs, the said property shall be stricken off to the city, if the 
district is within the city, or to the county, if the assessment district is within 
the county, and in either case the city or county, as the case may be, shall hold 
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the said property as a trustee for the use and benefit of the holders of the 
bonds against the said district; but neither the said city nor county shall be 
required to pay any money out of its treasury upon the said bonds or interest 
thereon otherwise than as the same shall have been received from the said 
assessments: Provided, That if there shall not be a sufficient fund to pay the 
bonds and interest the said lots or lands so stricken off to the trustee may be 
utilized by the bondholders, as a common fund for further payments. [L. 
"97, p. 277, § 19.] 


23910. Improvements, How Made. 


All work authorized by this act in laying out, grading and finishing the 
said composite highway or boulevard, or walks, cycle paths or parks in con- 
nection therewith, shall be done under the same supervision as other improve- 
ments in said city or county, and shall be done by days’ work or by contract, 
at the discretion of the council or board: Provided, That if the petition for 
doing the work in the first place shall designate the manner of making the 
improvement, whether by days’ work or contract, then the improvement must 
be done as requested in said petition: And provided further, That in no 
case shall the cost of any such improvement exceed the estimate made by the 
engineer; and before awarding any contract authorized by this act the same 
proceedings shall be had and the contract shall be let in like manner as other 
contracts in said city or county. [L. 97, p. 277, § 20.] 

See note to § 3891 


¢ 3911. Contracts for Improvements. 

All contracts shall be drawn under the supervision of the city or county 
attorney and shall have attached thereto detailed specifications of the work 
to be done, which shall be referred to and made a part of the contract, and 
the maps, estimates and all of the proceedings in the matter of creating the 
said assessment district shall be considered a part of the said contract; each 
contract shall be signed in duplicate, the contractor taking one and the proper 
city or county official keeping the other; at the same time with the execution 
of said contract the said contractor shall execute a bond to the city or county, 
as the case may be, and deliver the same to the clerk of the council or board; 
said bond shall be jointly and severally in the sum named in the notice for 
proposals, with two or more sufficient sureties, to be approved by the council 
or board; or the contractor may deposit with the county treasurer a certified 
check, upon some solvent bank, for said amount, for the faithful performance 
of said contract, which check shall be drawn payable to the said county treas- 
urer; such sureties shall justify in a sum equal to the amount of the bond, and 
such bond shall be conditioned that such contractors shall pay all laborers, 
mechanics and material men and persons who shall supply such contractor 
with provisions or goods of any kind, all just debts due to such persons, or to 
any person to whom any part of such work is sub-contracted or given; which 
bond shall be filed with the clerk of the city or county, as the case may be. 
The contract for work shall specify the time within which the work shall 
be commenced and when to be completed, as was specified in the notice 
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inviting proposals therefor; in case of failure on the part of the contractor 
to complete his contract within the time fixed, his contract may be by the 
council or board declared void, and the council or board may relet any unfin- 
ished portion of said work: Provided, That no contractor shall be paid 
any sum to exceed eighty per cent until the whole of the said contract shall 
have been completed and accepted by the board or council; the work shall 
be done to the satisfaction of the city engineer, if within the city, or to 
the county surveyor, if without, and shall be done according to the plans 
and specifications. [L. 97, p. 278, § 21.] 


¢ 3912. Payment for Improvements—Issuance of Bonds. 


That whenever any improvement aforesaid shall be made under this act, 
provision for its payment shall be made by the issuance, by the council or 
board, of improvement district bonds, payable in ten annual equal install- 
ments, none of which bonds shall draw interest at a higher rate than ten per 
cent per annum; such bonds may be issued to the contractor at par, if he 
agrees to accept the same, or the council or board may sell the same at not less 
than par value, net, and pay the proceeds to the contractor. Such bonds shall 
not be issued in amount in excess of the contract price of the work or 
improvement together with the cost of all lands for right-of-way therefor, 
whether acquired by purchase or condemnation, and also all incidental ex- 
penses incurred by the city or county for said improvement: Provided, That 
when the annual tenth is paid the interest upon the whole sum shall also 
be paid; the bonds shall be of such denominations as the council or board 
shall determine, and shall be numbered from one to the highest number; 
the county treasurer, whenever he shall have received a sum sufficient from 
the redemption of any piece or pieces of property by the owners paying 
his assessment together with the interest to the next semi-annual date of 
‘interest payment, to pay one of the bonds in full, shall call the said bond, 
beginning at the first in number: Provided, That no such call shall be 
made and no such payments received after the eighth annual payment; the 
installments of principal and interest shall be paid on the third Monday in 
July and January; the principal annually and the interest semi-annually, 
and the bonds may provide for paying the same at the fiscal agency of the state 
of Washington in New York city. [1 79%, p. 279, $ 22.] 


See note to § 3891. 


@ 3913. Lien of Assessment Transferred to Bondholders. 


Such bonds, when issued to the contractor constructing the improvement 
in payment therefor, or when sold as above provided, shall transfer to the 
contractor or other owner or holder all the right and interest of such city 
or county in and with respect to every such assessment, and the hen thereby 
created against the property of such owners assessed as shall not have availed 
themselves of the provisions of this act in regard to the redemption of their 
property as aforesaid, shall authorize said contractor and his assigns and the 
owners and holders of said bonds to receive, sue for and collect or have col- 
lected every such assessment embraced in any such bond by or through any 
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of the methods provided by law for the collection of assessments for local 
Improvements. And if the city or county shall fail, neglect or refuse to pay 
said bonds, or to promptly collect any of such assessments when due, the 
owner of any such bonds may proceed in his own name to collect such assess- 
ment and foreclose the lien thereof in any court of competent jurisdiction, 
and shall recover, in addition to the amount of such bonds and interest 
thereon, five per centum, together with the costs of such suit. Any number 
of holders of such bonds for any single improvement may join as plaintiffs, 
and any number of owners of the property on which the same are a lien may 
be joined as defendants in such suit. And such bonds shall be equal liens 
upon the property for the assessments represented by such bonds without 
priority of one over another to the extent of the several assessments against 
the several lots and parcels of land. [L. ’97, p. 280, § 23.] 
See note to $ 3891. 


23914. Re-Assessment, When Invalid. 


In all cases of special assessment for local improvements of any kind 
against any property, persons or corporations whatsoever, wherein said assess- 
ments have failed to be valid in whole or in part for want of form or insuffi- 
ciency, informality or irregularity, or non-conformance with the laws govern- 
ing such assessments, the city council or other authorized board or body shall 
be and they are hereby authorized to re-assess such special taxes or assessments 
and to enforce their collection in accordance with the provisions of law exist- 
ing at the time the re-assessment is made: And it is further provided, That 
whenever, for any cause, mistake or inadvertence, the amount assessed shall 
not be sufficient to pay the cost of the improvement made and enjoved by 
owners of property in the local assessment district where the same is made, 
that it shall be lawful, and the city council or other authorized board or body 
is hereby directed and authorized, to make re-assessments on all the property 
in said local assessment district sufficient to pay for such improvement, such 
re-assessinent to be made and collected in accordance with the provisions of 
the law or ordinance existing at the time of its levy. [L. 97, p. 280, $ 24.] 


@ 3915. Construction. 

Nothing herein shall be construed as repealing or modifying any existing 
manner and method for cities of the first class or counties to make improve- 
ments as herein provided for, but shall be construed as an additional and con- 
current power and authority. The holder of any bond issued under the 
authority of this act shall have no claim therefor against the city or county by 
which the same is issued, in any event, except from the collections of the 
special assessment made for the improvement for which such bond was issued; 
but his remedy, in case of no payment, shall be confined to the enforcement of 
such assessments. A copy of this section shall be plainly written, printed or 
engraved on the face of each bond so issued. [L. 97, p. 281, § 25.] 

See note to $ 3891. 
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ARTICLE 11.—Improvep or Pavep Roaps. 


3 3916. County Commissioners May Establish, etc. 


The commissioners of any county may, at any regular or called session, 
cause to be established, located and constructed, improved, straightened, 
widened, altered or re-located any public road or highway as herein provided, 
when the same is conducive to the public convenience or welfare. [L. ’93, p. 


301, § 1.] 


That portion of this article (L. '93, p. 301) 
providing for the appropriation of the right 
of way for the construction of county 
roads is unconstitutional, since'it conflicts 
with Art. I., § 16, of the Const., requiring 
damages for appropriation of land for such 
purposes to be ascertained by a jury, un- 
ess waived, in a proceeding’ instituted for 
that purpose: 

13 W., 48. 

That portion of this article which pro- 
vides for the improvement of county roads 
already located is valid, the provisions 
therefor not being dependent upon the sec- 
tione: Mes the act which are unconstitution- 
al: ‘ 

The provisions of the Const. (Art. XI., 
$ 12) that the legislature shall not impose 
taxes upon municipal corporations for 
municipal purposes is not violated by the 
enactment of this article providing for the 


Seanor v. County Comnrs., 


establishment and improvement of high- 
ways in counties, the assessment for which 
improvements is to be levied by the county 
commissioners in certain proportions 
against the taxable property of the county, 
of certain cities and of the road district 
through which the highway may pass, and 
upon the property abutting upon the high- 
way, as the improvement is for a county 
purpose, and an assessment therefor is not 
@ tax within the meaning of the constitu- 
tion: Id. 

Failure of the county commissioners to 
assess the taxable property of a certain 
city Hable for a pro rata share of one- 
sixth of the assessment for a county road, 
the expense of which was to be divided in 
specified proportions between the county, 
certain cities, road districts and abutting 
property, affords no ground of complaint to 
to one assessed as an abutting owner: Id. 


$3917. Definition and Construction of Terms. 


The word “improvement” as used in this article shall mean a road as 
contemplated to be improved under this act. The word “road” as used in 
this article shall be construed to mean a public highway or thoroughfare. The 
words “territory (or property) particularly benefited” as used in this article 
shall be construed to include, in addition to the lands lying within two miles 
on either side of the improvement, all cities, road districts or townships which 
will be subject to special assessment for the improvement. The words “im- 
provement boundary” as used in this article shall be construed to mean a line 
two miles distant from and parallel to the center line of the improvement on 
cither side thereof, connected at the places of beginning or termini by a line 
at right angles thereto, unless such line enter the corporate boundary of a city, 
in which case the improvement boundary shall follow the meandering of the 
city boundary in so far as said boundary shall come within said two-mile 
limit. Words used in the singular in this article shall include the plural, and 
the plural the singular. [L. ’93, p. 301, § 2.] 


2 3918. Limitation on Construction. 


No road improvement shall be located or commenced under this article 
unless the same has its beginning at the boundary limits of an incorporated 
city, or trade center located on a railroad or navigable body of water, or 
connect with a road or road system already improved under this article, or 
with a road which has been otherwise constructed of such a nature to permit 
of heavy freighting and rapid travel on the same at any time of the year. [L. 
93, p. 301, § 3.] 


@ 3919. Description of Improved Road. 
An improved road contemplated under this article shall be constructed 
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as near as practicable along the center line of the established highway, and 
shall be uniformly graded to a width of not less than sixteeen feet; the profile 
thereof shall not have a greater incline at any point of more than one foot 
perpendicular to twenty feet horizontal; proper drains, culverts and bridges 
shall be constructed to convey off all surface and seepage water, and when the 
road is located along a hillside or incline, the drainage of the surface of the 
roadbed shall be toward the hillside or incline; a roadway shall be constructed 
upon the graded road in such a manner and of such material as will permit 
of heavy freighting by team and rapid driving during any time of the year, 
and if such construction be a macadam or Telford pavement, or a roadbed of 
equal durability of other material, it shall not be less than twelve feet wide; 
if of plank, gravel, crushed stone or other material equally or less permanent, 
it shall be not less than eight feet wide, and shall be constructed on the grade 
so that the right hand side of the roadway going out from the place of be- 
ginning shall as nearly as practicable conform to the center line of the grade. 
[L. 793, p. 302, $ 4.] 


3 3920. Costs. 


The costs and expenses of the improvements made under this article shall 
be apportioned as near as may be to the corporations, companies, persons and 
property benefited thereby. [L. 793, p. 302, § 5.] 


@ 3921. Application to Commissioners. 


Application for such improvement shall be made to the commissioners 
of the county, signed by two or more owners of lots or lands which will be 
particularly benefited thereby: Provided, That such petitioners shall appear 
by the assessment rolls of the county to own property which will be particu- 
larly benefited, representing in value not less than ten thousand dollars for 
each mile of the improvement petitioned for, and the petitioners must repre- 
sent property within the improvement boundary equivalent to not less than 
five thousand dollars for each mile of the proposed improvement. [L. 793, 
p. 302, § 6.] 


@ 3922. Petition to be Filed with Clerk of County Commissioners. 

The petition shall be filed with the clerk of the board of county com- 
missioners, and shall set forth the necessity of the improvement, and describe 
the route and termini thereof; and there shall be filed therewith a bond pay- 
able to the county with at least two good and sufficient sureties in not less than 
one thousand dollars, conditioned for the payment of all costs if the prayer of 
the petition [petitioners] be not granted, or be dismissed for any cause. . [L. 
93, p. 303, § 7.] 


¢ 3923. Approval of Bond. 


If the bond be approved by the clerk of the board of county commission- 
ers, he shall immediately deliver a copy of the petition to the commissioners, 
who shall thereupon appoint three freeholders of the county, at least two of 
whom shall reside within the territory particularly benefited by the improve- 
ments, and one of whom shall reside or own lands within the improvement 
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boundary, who shall constitute a “board of construction.” [L. 93, p. 303, 


§ 8.] 


2 3924. Oath and Accounting of Board of Construction—Compensation. 

Each member of the board of construction shall take and subscribe an 
oath for the proper and faithful performance of the duties imposed upon him, 
and file the same with the clerk of the board of county commissioners, and 
the board of county commissioners shall have power to remove any member 
thereof for cause. The board of construction shall give an account of its 
actions and proceedings to the county commissioners when requested by said 
commissioners so to do, and when the improvement is completed which they 
have been appointed to supervise, they shall file with the clerk of the board 
of county commissioners a final report of their doings. They shall be allowed 
the same mileage as is allowed county commissioners for necessary travel in 
the discharge of their duties, but shall not be otherwise paid for their ser- 
vices. [L. *93, p. 303, § 9.] 


See supra § 1565 and note to § 1564, compensation of commissioners. 


l 3925. Employment of Engineer—View of Improvement. 

The board of construction shall take to their assistance a competent and 
experienced road engineer, and they shall not employ any engineer who does 
not hold a diploma or other certificate from an accredited technical institute, 
or from a person of recognized standing as an experienced civil engineer. 
They shall at once proceed to view the line of the proposed improvement, and 
determine by actual view of the road and premises along and adjacent therto, 
whether the improvement is feasible and advisable for the public convenience 
and welfare, and whether the line petitioned for is the best route; and they 
shall report their findings in writing to the clerk of the board of county 
commissioners. [L. °93, p. 303, § 10.] 


2 3926. Dismissal of Proceedings—Costs. 

If the commissioners find against the improvement, they shall dismiss 
the petition and proceedings at the cost of the petitioners; and they shall 
cause an itemized bill of all costs to be made up by the clerk for their exam- 
ination and approval, which shall include the per diem of the engineer, 
together with all other costs necessarily made; the board of construction 
shall thereupon be discharged. [L. °93, p. 304, $ 11.] 


¢ 3927. Order for Improvement—Duties of Engineer. 

If the commissioners find for the improvement they shall cause to be 
entered on their journal an order directing the board of construction to pro- 
ceed with the construction of said improvement in the following manner:— 

1. The engineer shall go upon the road described in the petition or as 
changed in accordance with this article, and survey and level the same, and 
set a stake at every hundred feet, numbering from the place of beginning, out; 
note the intersection of lines and boundaries of lands, road district, or town- 
ship lines, land marks and road crossings, and make a report, profile and 
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plat of the same, and estimate the number of cubic yards of earth or other 
substance to be removed, cut or filled, necessary bridges, culverts and drains 
to be constructed, obstructions to be removed, the materials along or adjacent 
to said road which can be made available and used in construction of the 
same, the estimated cost thereof, and an estimate of the cost of each working 
section, as hereinafter provided, and of each section of one hundred feet; 

2. The engineer shall also make and return a schedule and plat of all the 
lots and lands lying within the improvement boundary, which plat shall be 
drawn upon a scale sufficiently large to represent all the meanderings of 
the road proposed to be improved, and shall distinctly show the boundary lines 
of each lot or tract of land included in the improvement boundary, the name of 
the owner of each lot or tract of land as the same may appear upon the records 
at the time, and an estimate of the total cost of the entire improvement pro- 
posed, which estimate shall include all fees and salaries estimated to be paid 
for locating, supervising and appraising, together with such other matters 
as the engineer may deem material. The profile shall show the surface line, 
the grade line and gradient fixed, and the engineer shall make and file with 
his report an itemized bill of all costs made in the discharge of his duty under 
this section, and shall file his report with the clerk of the board of county 
commissioners within thirty days after making the survey and level. [L. ’93, 
p. 304, § 12.] 


? 3928. Appraisers—Oath and Duties of. 

Immediately upon the filing of the engineer’s report, the county com- 
missioners shall appoint three disinterested appraisers, residing within the 
county, but not within the territory particularly benefited by the proposed 
improvement, whose duty it shall be to at once proceed to assess the benefits 
of such proposed improvement to the corporations, companies, persons and 
property particularly benefited thereby, and estimate the damages to 
property over or through which the road shall be established or relocated, 
and award the same to the owners thereof. Before entering upon their duties, 
the appraisers shall severally take and subscribe to an oath to impartially and, 
to the best of their knowledge and ability, perform the duties required of 
them, and file said oath with the clerk of the board of county commissioners. 
Said clerk shall thereupon and forthwith deliver into the hands of the ap- 
praisers the engineer’s report upon the proposed improvement, and al] maps, 
charts and schedules pertaining thereto, taking a receipt from said appraisers 
therefor. The appraisers shall thereupon proceed to actually view in person 
all lands as shall appear from the engineer’s report to lie within the improve- 
ment boundary, and obtain from the duplicate assessment roll of the county 
the total asssessed valuation at the time of all property within the limits of any 
road district or township through or into which the proposed improvement 
is located, and of all property within the limits of any incorporated city whose 
boundary lines shall be within ten miles of the proposed improvement, or of 
any part thereof. They shall then prepare a schedule, which shall set forth,— 

1. The benefits assessed to the county for such improvement, which shall 
be one-third of the whole estimated cost thereof; 
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2. The benefits assessed to each road district or township through or into 
which the improvement is located, which assessment shall be equal upon all 
the assessed property in the road district or township according to the value 
thereof as shall appear upon the duplicate assessment roll of the county at the 
time, and which benefits shall not be assessed at more than one-third of the 
whole estimated cost of the improvement within the boundary of the road 
district or township; 

3. The benefits assessed to all property within each incorporated city within 
the county, which assessment shall be equal upon all the assessed property 
within the city according to the value thereof as shall appear upon the dupli- 
cate county assessment roll at the time, and which benefits shall not be assessed 
at more than one-sixth of the whole estimated cost of the improvements, or 
of that portion thereof which is located within a limit of ten miles from the 
corporate limits of the city, and the property with in any city shall not be con- 
sidered as territory particularly benefited for any improvement lying more 
than ten miles distant from the corporate boundary of said city; 

4. The benefits assessed to the lots and lands lying within the proposed 
improvement boundary, listing each tract of land assessed, giving the number 
of acres thereof, the owner as shall appear of record, the estimated valuation 
of each tract exclusive of improvements, and the benefit assessed thereto, 
and the total amount of benefits assessed to lots and lands shall in no case 
exceed one-third of the whole estimated cost of the proposed improvement: 
Provided, That lots or tracts of land within the improvement boundary whose 
natural outlet will not be in whole or in part over said road, when improved, 
shall not be separately assessed under the provisions of this clause; 

5. A list of each tract or lot or portion thereof taken and damaged by the 
establishment or relocation of the road proposed to be improved and the lands 
contiguous or lying near thereto on which is located material necessary or 
available to be used in the construction of the proposed improvement, and 
of materials available for construction on contiguous or near lying lands, 
which list shall recite the number of acres of each of such lands so to be taken 
or damaged, and the amount of such contiguous or near lying materials esti- 
mated to be required, the owner thereof as shall appear of record, the esti- 
mated value thereof including improvements thereon, and the damages result- 
ing therefrom, and the award made therefor. [L. 93, p. 305, § 13.] 


¢ 3929. Appraisers to File Report—Notice to Owners. 

The appraisers shall, within sixty days after date of entering upon their 
duties, file a report of their findings, together with the engineer’s report and 
all other papers to them delivered, with the clerk of the board of county com- 
missioners; and the appraisers shall make and file with their report an item- 
ized bill of all costs made in the proper discharge of their duties under this 
article; and in such bill the appraisers shall not charge for services in excess 
of three dollars per day for each appraiser for time actually employed, and 
no extra compensation shall be allowed for mileage; the clerk shall then 
without delay fix a date for the hearing of the reports of the engineer and 
appraisers; he shall prepare and deliver to the petitioners, or any one of them, 
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a notice in writing, directed to the resident lot or land owners, officer or agent 
[of] any private corporation, and to the mayor or clerk of each city, and to 
the road overseer of each road district or board of overseers or clerk of each 
township affected by the improvement, setting forth the pendency, substance 
and prayer of the petition, together with a tabular statement of the assess- 
ments and award([s] of damages as made by the appraisers in their report; a 
copy of each notice shall be served upon each lot or land owner, officer or 
agent of private corporations, mayor or clerk of each city, each road district 
overseer, and the board of overseers or clerk of each township at least ten days 
before the day set for the hearing; and the person who serves the same shall 
make return on the notice under oath, of the time and manner of service, and 
file the same with the clerk of the board of county commissioners on or before 
the day set for hearing; and the clerk shall at the same time give like notice 
to each non-resident lot or land owner, or by publication in the official news- 
paper of the county for at least two consecutive weeks before the day set 
for the hearing, which notice shall be verified by the affidavit of the printer 
or other person knowing the fact and filed with the clerk on or before that 
day. [L. 793, p. 307, § 14.] 


¢ 3930. Commissioners to Examine Assessment. 

The county commissioners shall meet at the clerk’s office on the day so 
fixed by the clerk, and shall first determine whether the required notice has 
been given. If they find that due notice has not been given, they shall 
continue the hearing to a day to be fixed by them, and order the notices to 
be served as hereinbefore provided, and when they find that due notice has 
been given, they shall examine the reports of the appraisers and the assessment 
made and the damages awarded, and if such apportionments are in all respects 
fair and just according to the benefits and damages, they shall approve and 
confirm the same. [L. ’93, p. 308, § 15.] 


3 3931. Commissioners May Amend Appraisers’ Report—Proceedings. 

If the commissioners find that the apportionment of assessments and 
awards of damages made by the appraisers is unfair and unjust, and ought 
not to be confirmed, they shall so order and amend the appraisers’ report as 
to make it fair and just; and if necessary, in their opinion, they may adjourn 
the further hearing not exceeding twenty days, to a day to be fixed by them, 
and go upon the premises, and by actual view apportion the entire cost of 
location and construction, or any part thereof, as may seem just and proper, 
and award damages as may seem just and proper, and on the day so fixed by 
them they shall again meet at the clerk’s office and determine the assessment 
of benefits and awards of damages. [L. ’93, p. 308, § 16.] 


2 3932. Who May File Exceptions to Apportionment. 

Any person, company or corporation party to the proceedings may file 
exceptions to the apportionment of benefits or compensation for damages at 
any time before the time set for the final hearing of the report and appor- 
tionment; the commissioners may hear testimony and examine witnesses upon 
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all questions made by the exceptions, and for that purpose may compel the 
attendance of witnesses by subpoena, which the clerk of the superior court 
shall issue on demand; and their decisions on the exceptions shall be entered 
on the journal, and if they sustain the exceptions, the cost of hearing thereon 
shall be paid out of the county treasury, and if they overrule the same, such 
costs shall be taxed against the person, company or corporation filing the 
exceptions. [L. ’93, p. 309, § 17. ] 


33933. Appeal. 


Any person or corporation aggrieved thereby may appeal from any final 
order or judgment of the commissioners, made in the proceedings and entered 
upon their journal for determining either of the following matters:— 

First: Whether said improved road will be conducive to the public needs, 
convenience and welfare; 

Second: Whether the route thereof is practicable; 

Third: The compensation for land or construction materials appropriated; 

Fourth: The damages awarded to the owners of property affected by the 
improvement. 

And the appellant shall file with the commissioners, at the final hearing 
before them, a notice in writing of his intention so to do, and specifying 
therein the matter appealed from. The commissioners shall fix the amount 
of the bond to be given by the appellant, and cause an entry thereof and of 
the notice to be made upon their journal. The party appealing shall, within 
ten days thereafter, file with the clerk a bond in the amount so fixed, with 
at least two sufficient sureties, to be approved by the clerk, conditioned to 
pay all the costs made on the appeal in case the appellant fails to sustain the 
same, or the appeal to be dismissed for any cause; and the clerk shall make 
a complete transcript of the proceedings had before the commissioners, and 
certify the same, together with all original papers, except bonds filed by 
appellant, filed in his office, and transmit them to the superior judge of the 
county within twenty days from the day of the final hearing. [L. 793, p. 
309, § 18.] 


The provisions of this and the next sec- who shall file the transcript and docket 
tion requiring that when an aggrieved par- the case, Is not open to the objection that 
ty appeals in the proceeding for the estab- it imposes a public employment upon judges 
lishment of a highway, the clerk of the which is non-judicial, in violation of the 
county commissioners shall transmit the OES ena of Art. IV., § 15, of the Const.: 
record to the superior judge of the county, eanor v. County Comnrs., 13 W., 48. 


@ 3934. Superior Judge to Fix a Day, etc., for Hearing. 

The superior judge shall file the transcript and original papers, and 
docket the case, styling the appellant plaintiff, and the county commissioners 
and petitioners defendants, and thereupon he shall fix a day, not exceeding 
five days thereafter, for the hearing of all preliminary motions and the exam- 
ination of the papers so filed; on the day so fixed all preliminary motions shall 
be heard and determined, as well as all questions arising upon the record, and 
if he find that the proceedings are irregular in substance, or that the appeal 
has not been perfected according to law, he shall dismiss the appeal at the 
cost of the appellant, and certify such dismissal, with his findings thereon, 
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back to the commissioners; but the judge may, in his discretion, order and 
allow the correction of any technical defect, error, or omission in such pro- 
ceedings. [L. 793, p. 310, § 19.] 


? 3935. Appeals. 


Appeals may be tried as in cases of appeals from justices of the peace 
to the superior court. [L. 793, p. 310, § 20.] 


¢ 3936. Jurors’ Oath. 

The superior court shall administer to the jurors an oath, faithfully, 
impartially, and to the best of their ability, and from actual view of the 
premises along the whole route of the improvements, to examine and deter- 
mine the particular matters appealed from, and to render a true verdict 
according to the facts appearing to them from actual view of the premises, 
and the evidence under the charge of the court. [L.’93, p. 310, § 21.] 


? 3937. Who May or May Not Accompany the Jury. 

The sheriff or his deputy, together with the engineer who surveyed, 
leveled, apportioned and platted the improvement, may accompany the jury 
and point out its route; no other person shall be permitted to interfere in 
any way with the jurors in the discharge of their duties, and after the jury 
has fully examined the premises and returned to court, either party may be 
heard in person or by counsel, and may offer evidence to the jury, under the 
directions of the court, upon any matter given it especially in charge. [L. 
93, p. 310, § 22.] 


2 3938. Verdict. 
The jury shall find and return a verdict determining the matter or mat- 

ters appealed from, being one or more of the following propositions, viz.:— 

First: Whether said improved road will be conducive to the public needs, 
convenience or welfare; 

Second: Whether the route thereof is practicable; 

Third: The compensation due each appellant for land or construction ma- 
terials appropriated; 

Fourth: The damage due each appellant for property affected by the im- 
provement. 

The jury shall return their verdict in writing, signed by the jurors. As to 
said proposition, it shall be necessary for only nine jurors to agree. [L. ’93, 
p. 311, § 23.] 


33939. Return of Verdict—Records to be Forwarded. 

Upon the return of the verdict the same shall be recorded, and together 
with all papers and records, duly certified, forwarded to the office of the clerk 
of the board of county commissioners. [L. 793, p. 311, § 24.] 


? 3940. Costs. 
If the verdict of the jury be in favor of the appellant the commissioners 
shall cause to be made on their journal an entry carrying out the findings of 
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the jury; and if the jury find that the improvement is not necessary, or will 
not be conducive to the public need, convenience or welfare, or is not prac- 
ticable, the commissioners shall cause an entry to be made upon the journal 
dismissing the proceedings at the cost of the county, which shall be paid out 
of the general county fund on the order of the county commissioners. [L. 
793, p. 311, § 25.] 


? 3941. Improvement. 


If the jury find that the improvement is necessary and that the same 
will be conducive to the public needs, convenience and welfare, and is prac- 
ticable, the commissioners shall assess the costs to the appellant. [L. 793, p. 
311, § 26.] 


? 3942. Damages. 


If the jury find that the allowance of compensation and damages, as 
made by the commissioners, fully compensate for all land and construction 
materials appropriated and damages sustained, the commissioners shall assess 
the cost made by the appeal to the appellant. [L. 793, p. 311, § 27.] 


% 3943. Cases Consolidated, When. 

If more than one party appeal, the superior judge may order the cases to 
be consolidated and tried together, and the rights of each party as to compen- 
sation and damages shall be separately determined by the jury in its verdict. 
[L. 793, p. 311, § 28.] 


3 3944. Bids for Construction—Notice for Awards, etc. 

After the transcript of the proceedings before the superior judge, and all 
other papers in the case, are returned to the clerk of the board of county com- 
missioners, the commissioners shall cause such entry to be made on their 
journal as may be necessary to give effect to the verdict and findings of the 
jury, and shall fix a time for the receiving and opening of sealed bids for 
the construction of the proposed improvement, and if in the opinion of the 
board of county commissioners the interest[s] of the public will be advanced 
thereby, they shall divide the improvement into sections of a more or less 
number of lineal feet, and call for bids on each of said sections, or they may 
call for bids for each kind of work to be done or material to be furnished, 
or any one or more of such kinds of labor and material as they may believe 
to be advisable, but in every case all of the construction shall be performed 
by contract, duly awarded, as provided in this section. They shall cause 
notice to be given, as hereinafter provided, of the time and place of awarding 
contracts, and direct the board of construction and the engineer who made 
the survey and estimates, or other competent engineer, to attend at the time 
and place of opening bids. The board of construction shall superintend and 
conduct the same, receive all bids for the construction of the improvement, 
and enter into agreements in the name of the county. The notice for bids 
shall state the location and general nature of the improvements to be done, 
and where the plans and specifications are filed for examination, and shall 
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be signed by the clerk of the board of county commissioners by order of the . 
board. The commissioners may provide in such notice, if convinced that 
the interests of their county will be protected or advanced thereby, that no 
foreign, alien or pauper labor shall be employed in the construction to be let. 
The notice shall be published for at least two consecutive weeks previous to 
the date of letting, in one or more daily or weekly papers published and of 
general circulation in the county, and in such other manner as the board may 
see fit to direct. [L. 93, p. 312, § 29.] 


¢ 3945. Bids to be Accompanied with Certified Check or Bond—Action on. 

Every bid shall be accompanied by a certified check or bond in the sum 
of five hundred dollars, or not less than one-tenth of the amount of the bid, 
with security satisfactory to the board of construction, conditioned that if 
the contract be awarded to him he will, when required by the board of con- 
struction, execute an agreement in writing to perform the work according to 
the plans and specifications. No bid shall be received by the board of con- 
struction or any member thereof except at such meeting, and all bids then 
received shall be immediately, when opened, publicly read. The board of 
construction shall reject any or all bids if in their opinion good cause exists 
. therefor, or if the total amount of such lettings shall exceed the estimated cost 
of construction, but otherwise they shall award the contract or contracts to 
the lowest responsible bidder, who shall give satisfactory evidence of his 
ability to perform the contract. The bidder to whom contracts shall be 
awarded shall execute to the board of construction, for the benefit of the 
county, a bond to accompany each separate agreement, conditioned for the 
faithful performance of the contract, in a sum equal to one-half the amount 
of the contract, and with sureties satisfactory to the board of construction. 
[L. 793, p. 313, § 30.] 


323946. Payments, How Made. 

When the amount of any contract is Jess than one thousand dollars, no 
payment shall be made thereon until the contract is fully completed to the 
satisfaction of the board. When partial payments are provided for in the 
agreement, as each payment becomes due and before payment shall be made, 
the board of construction shall file with the clerk of the board of county 
commissioners their certificate, stating as near as may be the total amount 
of work done or material furnished, and that such work appears to have 
. been done in all respects as required by the contract. The clerk of the 
board of county commissioners shall thereupon draw a warrant on the county 
treasurer in favor of the contractor for the amount due: Provided, That 
no partial payment made during the progress of the work shall exceed eighty 
per centum of the estimated value of the work done: And provided further, 
That before final payment is made on any contract, the work shall first be 
examined by the engineer who prepared the estimate, or other competent 
engineer, and his certificate be filed with the clerk of the board of county com- 
missioners that the work has been fully performed and completed in accord- 
ance with the contract. [L. ’93, p. 313, § 31.] 
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43947. Re-Advertising for Bids. 


If, at the time of letting, satisfactory bids are not received for the whole 
or any part of the improvement, a future time and place shall be fixed for 
again receiving bids, notice of which shall be given and the same conducted 
in every manner as hereinbefore provided; or, if any contractor shall fail 
to perform his work or complete the same, the contract shall be re-let in man- 
ner as hereinbefore provided. [L. 793, p. 314, § 32.] 


@ 3948. Board of Construction to Inspect Work. 

It shall be the duty of the board of construction to inspect all work of 
construction from time to time and see that the same is being done according 
to contract, and in case any disa[grec]ment arise[s] as to the manner of 
doing the same or of the kind of material used, they shall have authority to 
suspend the construction in question and call in the engineer who prepared 
the specifications, whose decision shall be final and shall be abided by. [L. 
793, p. 314, § 33.] 


43949. Cost of Improvement. 


When not otherwise provided for in the petition the cost of the im- 
provement shall be entered by the clerk of the board of county commissioners 
. upon the duplicate assessment roll against the persons and property as shown 
on the schedule of appraisement, first deducting from any assessment against 
a person, company or corporation to whom awards of damages have been made 
the amount of the same, and in case of any excess of damages over the assess- 
ment, a warrant shall be drawn on the county treasurer in favor of the person, 
company or corporation to whom such damage has been awarded for the 
balance due after deducting the assessment. And the assessment so made 
shall be a tax upon the persons and property, and the same shall be collected as 
other taxes are collected. [L. 793, p. 314, § 34.] 


¢ 3950. Payment in Annual Installments. 

When the petition shall so request, the improvements provided for under 
this article shall be paid for in annual installments by an annual tax levied 
upon the property assessed for benefits. The petition shall set forth “that the 
improvement be paid for on the ...... years installment plan,” and the 
number of years shall not be more than ten. When the improvement is done 
under the provisions of this section the clerk of the board of county commis- 
sioners shall divide the total estimated cost of the improvement, including 
interest on deferred payments, into as many equal parts as there are install- 
ments, and shall each year when an installment is payable, enter the amount 
of the same upon the duplicate assessment roll against the persons and prop- 
erty assessed for benefits, and it shall be the duty of the county treasurer to 
collect the same the same as other taxes are collected. [L. 93, p. 315, $ 35.] 


23951. Construction Contracts. 
Construction done under the yearly installment plan shall commence at 
the place of beginning and be completed without intermission toward the 
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place of ending, and the payment of improvements under such installment 
plan shall not in any year exceed the benefit assessments for that year. The 
board of construction shall let contracts from time to time during the progress 
of construction in like manner as hereinbefore provided, and the engineer 
shall divide the road into as many annual construction sections of equal cost 
as there are years for construction, and any excess of funds appropriated to 
one section shall be applicable to the succeeding section. [L. ’93, p. 315, 
§ 36.] 

¢ 3952. Petition—When Payment Out of General Fund. l 

The petition may set forth that public welfare requires that the construc- 

tion of the whole line of improvement petitioned for be begun without delay. 
If upon the hearing of the petition the board of county commissioners deter- 
mine that public welfare calls for the construction of the whole line cf im- 
provement as soon as possible, they shall provide for paying the cost thereof 
out of the general road fund of the county, and if the county has not sufficient 
funds on hand or in process of collection they may, by resolution passed at 
any regular or special session, direct that an election be called and held for 
the purpose of submitting to the legal voters of such county the question 
whether the bonds of the county shall be issued to provide funds for such con- 
struction. Notice of such election shall be given by publication in some news- | 
paper published in this state, and having a general circulation in such county, 
and to be designated by the board of county commissioners, at least once in 
each weck for four successive weeks, but the first publication shall be at least 
thirty days prior to the day of election, and if such notice be not published in 
a newspaper printed in the county where such election is to be held, the notice 
shall be posted in twenty of the most public places in said county at least 
thirty days prior to the date of said election. The election notice shall state 
the amount of bonds proposed to be issued, and shall be signed by the county 
auditor. The ballots used at such election must contain the words, “Bonds, 
yes,” and “Bonds, no,” and the elector receiving the same shall cross out there- 
from part of the ballot in such manner that the remaining part shall express 
his vote upon the question of issuing bonds. In all other respects the general 
election laws of the state shall control. If three-fifths of the legal voters of 
such county voting at such election shall deposit a ballot bearing the words 
“Bonds, yes,” it shall thereupon be lawful for the board of county commission- 
ers to issue the bonds of such county, not excecding the amount so authorized, 
to be styled, “Road bonds of ...... county.” Such bonds shall be issued 
in denominations of not less than one hundred nor more than one thousand 
dollars, and shall be numbered from one up consecutively; shall bear the date 
of their issue; shall be made payable to the bearer at a time to be specified 
therein not more than twenty years from their date; and shall bear interest 
at the rate of not to exceed six per cent per annum, payable semi-annually, 
and such interest shall be evidenced by coupons attached to such bonds, and 
the principal and interest shall be payable at the office of the treasurer of such 
county, and cause the same to be specified in such bonds; subject, however, to 
any gencral law of this state regulating the place of payment of county bonds. 
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Such bonds shall be printed, engraved or lithographed on good bond paper, 
and shall be signed by the chairman of the board of county commissioners, 
and countersigned by the county auditor, and shall have the seal of the board 
of county commissioners thereto affixed; and the coupons shall be executed 
by the autograph signatures or by engraved or lithographed fac similes of 
the autograph signatures of the chairman of the board of county commission- 
ers and the county auditor, and need not be sealed. Nothing in this article 
contained shall be construed to authorize the issue of any bonds which would 
make the aggregate indebtedness of such county exceed one and one-half 
per cent of the value of the taxable property therein, to be ascertained by 
the last assessment for state and county purposes. [L. 793, p. 315, § 37.] 


¢ 3953. Annual Tax Levy to Meet Bonds. 

When bonds are issued to defray the whole or any part of any impreve- 
ment provided for under this article the entire estimated cost of the improve- 
ment shall be divided into as many equal parts as the bonds have years to run, 
and each part thereof placed annually upon the duplicate assessment roll for 
collection as other taxes, as hereinbefore provided, and such taxes when col- 
lected shall be credited to the general road fund of the county. [L. 793, p. 
317, § 38.] 


3 3954. Sale of Bonds. 

The board of county commissioners of any county issuing bonds under 
this article are authorized to sell any such bonds to the highest bidder at a 
price not less than the par or face value of the same, after inviting proposals 
by advertising the sale thereof in such paper or papers for such period of time - 
as such board shall direct. The proceeds of the sale of such bonds shall be . 
paid over to the county treasurer, and remaining proceeds shall be applied 
only to the construction of such roads and bridges in such county as are 
mentioned in section 3927 of this article, and the construction and repair of - 
such roads and bridges shall be deemed to be and are hereby declared to be 
strictly county purposes for which indebtedness of such county may lawfully 
be incurred as in this article provided. [L. ’93, p. 317, § 39.] 


2 3955. Sinking Fund, etc. 

The board of county commissioners of any county issuing bonds under 
this article are authorized and required annually to levy and collect a tax 
sufficient in amount to pay when due the interest on such bonds, and in case 
such bonds are issued to run longer than ten years they are further authorized 
, and required annually to levy and collect, beginning with the annual tax levy 
next succeeding the expiration of ten years from the date of such bonds, an 
additional tax to provide a sinking fund for the payment of the principal of . 
such bonds. Such annual sinking fund levy shall be at least equal to ten 
per cent of the amount of bonds issued. Such sinking fund may be invested 
in any bonds of the state of Washington or ot any county, city, town or school 
district therein, or may be used to pay off the bonds issued under this article 
as hereinafter provided. [L. 793, p. 318, § 40.] 
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3 3956. County Treasurer to Call in Bonds. 

Whenever the sinking fund provided for by the last preceding section 
shall amount to the sum of two thousand dollars or more, not previously 
applied as in this section provided, it shall be lawful for the county treasurer 
to designate sufficient bonds, bearing the lowest numbers among those out- 
standing, to absorb the amount of said fund on hand, as near as may be, and 
he shall call such bonds by publishing a notice, giving the numbers of the 
bonds so called for payment, and fixing a day, not less than thirty days after 
the first publication of the notice, when the bonds will be paid with accrued 
interest at the place of payment of said bonds, which notice shall be published 
in a daily newspaper published in the county seat once in each week for four 
consecutive weeks. And in case the bonds so called for payment are not pre- 
sented on the day fixed therefor in such notice, interest thereon shall there- 
upon cease: Provided, The money for the payment thereof shall at all times 
thereafter be retained at the place of payment of the bonds, in readiness for 
payment of the same on presentation, until such bonds are presented for pay- 
ment. All bonds and coupons received by the county treasurer under the 
provisions of this section shall be at once canceled by him and filed as vouchers 
with the county auditor as ex officio clerk of the board of county commission- 
ers. [L. ’93, p. 318, § 41.] 


@ 3957. Penalty. 


If an engineer, clerk of the board of county commissioners, member of 
the board of construction, or appraiser, neglect or refuse to perform any duty 
imposed upon him by the provisions of this article, he shall forfeit and pay 
a fine of twenty-five dollars for every such neglect or refusal, to be recovered 
before any officer having competent jurisdiction, in the name of the state, 
for the benefit of the common schools of the county, at the suit of any person 
aggrieved thereby. [L. 793, p. 319, § 42.] 


¢ 3958. Court May Correct Error, etc. 


The court in which any proceeding is brought to recover any tax or 
assessment paid, or declare void the proceedings to locate or establish any 
road, or to enjoin any tax or assessment levied or ordered to be levied to pay 
for the labor and expense as aforesaid shall, if there is manifest error in 
the proceedings, allow the plaintiff in the action to show that he has been 
injured thereby, and may on application of either party, appoint such person 
or persons to examine the premises or to survey the same, or both as may be 
deemed necessary, the court in which any such proceedings are begun shall 
allow parol proof that said improvement is necessary and will be conducive to 
the public needs, convenience and welfare, and that any steps required by 
law for any improvement have [been] substantially complied with, notwith- 
standing any defects or omissions in the records required to be kept by any 
board or officer; and with or without finding error, the court may correct any 
gross injustice in the apportionment made by the commissioners; the court 
shall, on final hearing, make such order in the premises as shall be just and 
equitable, and may order that such tax and assessment remain on the duplicate 
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assessment roll for collection, or the same to be levied, or may perpetually 
enjoin the same or any part thereof; or if the same has been paid under pro- 
test may order the whole or any part thereof as is just and equitable to be 
refunded, and the costs of such proceedings shall be apportioned among the 
parties or paid out of the county treasury as justice requires. [L. 93, p. 319, 


§ 43.] 


2 3959. Commissioners to Hear Petition for Locating Improvements. 

The county commissioners may hear and determine at the same time 
and under the same petition the necessity of locating any new improved road, 
or of a road already partly improved, or of widening, straightening, re-locating 
or altering any road previously improved, or in process of improvement under 
this article, as the necessity of the case requires, and shall cause such entry 
to be made on their journal as in their judgment is required. All estimates 
shall be made in the manner provided in this article. No assessment shall 
be made to any land, person, or property upon any principal other than that 
of benefits derived and in proportion thereto. [L. 793, p. 320, § 44.] 


? 3960. Bond of Engineer and Appraiser. 

The board of county commissioners shall require each engineer and ap- 
praiser appointed by them under the provisions of this article to enter into 
a good and sufficient bond, with surety to be approved by them, conditioned 
for the faithful performance of his duties, in a sum to be fixed by the county 
commissioners, and an action may be brought on such bond by any person 
aggrieved by a failure of any such person so appointed to do his duty, in the 
name of such party, and recovery may be had for his benefit. [L. ’93, p. 320, 


§ 45.] 


l 3961. Officers to Take Charge of Roads. 

Upon the completion of any improved road or any section thereof, for 
which final payment has been made, the charges and care thereof shall be 
assumed by the district road overseer or township road officers in each district 
or township in which the improvement is located, and it shall be the duty of 
such road officers to keep the improved roads in their respective districts or 
townships in constant and good repair, and any failure so to do shall justify 
the county commissioner in the commissioner's district in which the neglect 
occurs, to cause such repairs to be made at the expense of the road district or 
township in which repairs are done. [L. 93, p. 320, § 46. ] 


% 3962. Places of Beginning, How Construed. 

In case the road proposed to be improved be located so as to connect with 
two or more trading points located upon a railroad or body of navigable water, 
or with a road already improved under this article, or with a road over which 
heavy freighting and rapid travel can be done at any time in the year, then 
each of said points shall be construed as “places of beginning” under this 
article, and construction may be commenced at one or more of them as the 
board of construction shall direct. [L. 793, p. 420, § 47.] 
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¢ 3963. Commissioners May Vacate. 

The county commissioners may, on the proper petition and bond being 
filed, and the same notice being given as required in cases of the location of 
an improved road, declare any such road vacated and abandoned and its loca- 
tion and establishment to be held for naught, if in their judgment the same 
has ceased to be of public utility, and the public need, convenience and welfare 
no longer demand the maintenance thereof; but private rights of persons 
acquired by reason of the location and establishment of such road shall not 
be interfered with nor in any way impaired thereby unless due compensation 
be made therefor. [L. ’93, p. 421, § 48.] 


? 3964. Public Lands Subject to Assessment. 

All state, county, school, school district or other lands shall be subject to 
the provisions of this article, and the proper authorities having charge of said 
lands may institute proceedings to enjoin assessment of benefits hereunder or 
for damages herefrom as in.the case of private persons: Provided, That such 
public authorities shall not be required to give any bond in such proceedings. 
[L. 793, p. 421, § 49.] 


¢ 3965. Record of Roads to be Made. 

The clerk of the board of county commissioners shall make, in a suitable 
book to be provided for that purpose, at the expense of the county, a complete 
record of each road in his county improved under the provisions of this article, 
which record shall include the petition and all bonds, reports of the engineer, 
appraisers and board of construction and all journal entries made, together 
with all plats and other papers necessary to show a complete history of all 
that is done in each case up to and including the final order made by the 
board. [L. 793, p. 421, § 50.] 


@ 3966. Road Accounts, How Kept. 

The commissioners of any county wherein a road improvement is ordered 
shall provide a suitable book in which to keep the improved road accounts of 
the county. The clerks shall open therein an account with each improvement 
in the name by which the same is known, and charge all assessments and credit 
all payments made in the case. The money collected on each improvement 
shall constitute a special fund unless the cost of the improvement shall have 
been advanced out of the general road fund, in which case the money collected 
ehall be credited to the general road fund. [L. 793, p. 321, § 51.] 


¢ 3967. Fees for Services of Officers. 


Fees for services of officers under this article shall be the same as for like 
services in civil cases, or as is or may be provided by law. [L. 793, p. 322, 


g 52.] 


? 3968. Per Diem of Commissioners. 


In performing their duties under this article, the county commissioners 
shall be entitled to a per diem allowance equal to that allowed by law for other 
services. [L. 793, p. 322, § 53.] 
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3.3969. Blanks. 
It shall be the duty of the prosecuting attorney in each county to prepare 


suitable blanks for the use of the board of county commissioners, under this 
article. [L. 93, p. 322, § 54.] 


¢ 3970. Reimbursement. 

All fees under this article, when not otherwise provided for herein, shall 
be paid out of the county treasury as soon as the bills and items thereof are 
examined and allowed by the commissioners; and for all amounts so paid, 
except to the commissioners and clerk, the commissioners shall order the 
general county fund to be reimbursed from the money raised for the respective 
improvement. [L. 793, p. 322, § 55.] 


3 3971. Balances. 

All balances remaining unexpended of any road improvement fund aris- 
ing from excess of assessments made after the expenses thereof have been fully 
paid, shall be transferred to the general road fund of the county. [L. ?°93, p. 
322, § 56.] 


ARTICLE 12.—Srare Roap, Marcus AND MARBLE MOUNTAIN. 


¢ 3972. State Road, Location of. 

That there be laid out, established, constructed and maintained for the use 
of the public a state wagon road, beginning at a point on the Columbia river 
opposite the town of Marcus, Stevens county, thence following the state road 
as near as practicable as at present laid out to a point on the east bank of the 
Methow river opposite the mouth of the Twisp river; thence over and across 
the summit of the Cascade mountains on the line as already laid out and estab- 
lished to a point on the west bank of the Skagit river, and connecting with 
the present county road at or near Marble Mount, in Skagit county, and before 
beginning construction the commission shall decide on a road of such width 
and grades that it may be constructed from the present terminus of the wagon 
road on Sherwood or Dead Man’s creek, in Stevens county, westward to a 
point on the east bank of Methow river opposite the mouth of the Twisp river, 
and, after a careful examination of said route, shall select the most feasible 
route and shall proceed to lay out, establish and determine the location of 
such road, and shall superintend the opening and construction thereof, and 
may employ a competent surveyor and other assistance when necessary and 
purchase such material and supplies as may be necesssary to carry out the 
full intent of this article. [L. 97, p. 289, § 1.] 

Compare L. '9%, p. 459. of miles in such county. The fact that such 
The legislature has power to establish a road is called a territorial instead of a 
road through several counties and require county road, is not material: Lewis Co. v. 


each county through which it passes to de- Hays, 1 W. T., 109. 
fray its cost, in proportion to tha number 


¢ 3973. Commission of Three. 

A commission of three members is hereby created, one of which shall 
be a resident of Stevens county, one of Okanogan county, and one of Skagit 
county, to be appointed by the governor and to be known as a board of state 
road commissioners. [L. ’97, p. 290, § 2.] 
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@ 3974. Governor to Appoint and May Remove. 

The commissioners provided for in the last preceding section shall hold 
office until the road is completed or the appropriation made by this act is ex- 
hausted, unless sooner removed. Should a vacancy occur in said commission 
by death, resignation or otherwise, such vacancy shall be filled by appointment 
by the governor. The governor is hereby empowered to remove at any time, 
any member of such commission if, in his judgment, he shall deem it best 
to do so. [L. 797%, p. 290, § 3.] 


¢ 3975. Must Take Oath and Give Bond. 

Each of the commissioners provided for in this act shall take and sub- 
scribe an oath or affirmation before some person authorized by law to admin- 
ister the same, to faithfully and impartially discharge the duties of his office 
as a member of such commission. Each of said commissioners shall execute a 
bond unto the state of Washington in the sum of two thousand five hundred 
dollars, to be approved by the governor conditional for the faithful perform- 
ance of his duty as a member of the board of state road commissioners, which 
bond shall be filed with the secretary of state. [L. 97, p. 290, § 4.] 


¢ 3976. Same Powers as County Commissioners in Respect to Roads. 

Said board of commissioners shall be vested, for the purpose of establish- 
ing such road, with all the powers vested by law in the boards of county com- 
missioners of the several counties and the viewers generally relating to the 
control and management of county roads, and shall proceed as nearly as may 
be practicable in conformity with the laws provided for the establishment of 
county roads. [L. 97, p. 290, § 5.] 


¢ 3977. Right-of-Way. 

Said commissioners are hereby empowered to take deeds of right-of-way 
in the name of the state and to cause them to be filed with and recorded by 
the auditors of the proper counties where said deeds can be obtained, without 
expense to the state other than may be necessary for the drawing and recording 
of the same, and when deeds of right-of-way cannot be so obtained said com- 
mission is hereby empowered to cause, when necessary, the right-of-way for 
said wagon road to be appropriated and condemned by the state in the same 
manner as is or may be provided by law for the appropriation and condemna- 
tion of real estate for county or public roads. [L. ’97, p. 290, $ 6.] 


¢ 3978. Twenty Thousand Dollars Appropriated. 

For the purpose of carrying into effect the provisions of this act for the 
establishment and construction of said state wagon road there is hereby appro- 
priated the sum of twenty thousand dollars, or so much thereof as may be 
necessary. [L. 797, p. 291, § 7.] 


@ 3979. Per Diem of Board. 


Each member of said board of commissioners shall receive three dollars 
per day for each and every day employed in the discharge of his work. The 
board of commissioners shall examine and allow all bills incurred by them in 
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the discharge of the duties provided for in this act and present their vouchers 
to the state auditor, who is authorized to audit said bills and if found correct 
to draw his warrant on the treasurer for the several amounts so allowed, and 
the state treasurer is hereby authorized to pay said warrants out of any money 
in the treasury appropriated for this purpose: Provided, That no expense 
shall be incurred for the payment of which no appropriation shall have been 
made. [L. 97, p. 291, § 8.] 


@ 3980. Records of Board Filed with State Auditor. 

All letters, papers and documents relating to the establishment of such 
road, together with a full and complete report of all transactions and proceed- 
ings and an itemized account of al] expenses incurred in connection therewith, 
shall be filed in the office of the state auditor, and a complete and accurate plat 
and description of the route of the road shall also be filed in the auditor’s office 
of each of the several counties within whose boundaries portions of the road 
extend. [L. 97, p. 291, § 9.] 


3981. After Completion, County Commissioners to Keep in Repair. 

After the completion of said road, and when the time of office of such 
board of commissioners shall have expired, it shall become the duty of the 
board of county commissioners respectively of the counties in which said 
road extends to keep such portions of the road as are situated in like manner 
as though the same were a county road. [L. 797, p. 291, § 10.] 


@ 3982. Application of Money Appropriated. 

The said board of state road commissioners shall expend the sum of four 
thousand dollars for the widening into a wagon road of that part of the 
present four-foot road from a point seven miles from Marble Mount to Gilbert 
Landre’s cabin, to make said road available for heavy wagon traffic; one thou- 
sand dollars for improvement of the trail between Landre’s cabin and Per- 
shall’s cabin; two thousand and two hundred dollars for the widening into a 
wagon road of the present four-foot road from Pershall’s cabin, near Cascade 
pass, to the mouth of Bridge creek, including the construction of a bridge 
at the latter point; one thousand dollars for the improvement of the trail 
from the mouth of Bridge creek to Twisp pass; two thousand five hundred 
dollars for the widening into a wagon road of the present four-foot roadway 
from the mining camp of Gilbert to the mouth of the Twisp, including a 
bridge across Twisp river near the latter point; one thousand two hundred 
dollars for extending the wagon road on the Colville Indian reservation from 
Crow’s Nest, its present terminus on Granite creek, to Eureka camp; eight 
thousand one hundred dollars for the construction of a wagon road from Cur- 
few lake, on the Colville reservation, to the present terminus of the wagon road 
on Sherwood (or Dead Man) creek. [L. 97, p. 291, § 11.] 


@ 3983. Cascade State Road Outfit Available, Also Funds. 
All instruments, camp equipage, material, tools, horses and supplies 
now belonging to the state and accounted for by the last state road commission 
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for the Cascade state road shall be turned over to the commissioners ap- 
pointed by the governor under this article and all funds in the treasury be- 
longing to the Cascade state road shall be credited to the road fund created 
under the provisions of this act and be subject to the order of said commis- 
sioners. [L. ’97, p. 292, § 12.] 


ARTICLE 13.—State Roap, NortuH YAKIMA anD NATCHEZ. 


¢ 3984. North Yakima and Natchez State Road. 

That there be laid out, established and constructed by the state, and main- 
tained by the counties as herein provided, a wagon road, beginning at a point 
on the west side of section nine, township nineteen north, range seven east W. 
M., in King county, Washington, where the county road intersects said west 
line, thence up the White river valley to the mouth of Greenwater river, thence 
up the White river to mouth of Silver creek, thence up Silver creek to summit 
of Cascade mountains, thence down east side of Cascade mountains to the 
American river, thence down American river to where it empties into the 
Bumpkin river, thence down Bumpkin river to Natchez river to west end of 
county road running from North Yakima up Natchez river. [L. 797, p. 
342, $ 1.] 


? 3985. Board of Commissioners, How Constituted. 

A commission is hereby created, consisting of three members, composed 
of the chairmen of the boards of county commissioners of the counties of 
King, Pierce and Yakima, said board to be known as a board of state road 
commissioners: Provided, That [if] the chairman of the board of county 
commissioners of any county would be unable to attend to the duties, he may 
select one of the commissioners to act as said state road commissioner. [L. 
97, p. 342, $ 2.] 


@ 3986. Vacancy, How Filled. 

The commissioners provided for in the last preceding section shall act 
as a state board of road commissioners until said road, as mentioned in section 
3984, is completed or appropriation made by this article is exhausted. Should 
a vacancy occur in this commission by death, resignation or otherwise, the 
position shall be filled by the next chairman in said board of county commis- 
sioners in the county where such vacancy may occur. [L.’97, p. 342, § 3.] 


¢ 3987. Oath of Commissioners. 

Each of the commissioners provided for in this act shall take and sub- 
scribe an oath or affirmation before some person authorized by law to admin- 
ister the same, to faithfully and impartially discharge the duties of his office 
as said commissioner. [L. 797, p. 342, § 4.] 


¢ 3988. Bond. 

Each of said commissioners shall execute a bond unto the state of Wash- 
ington in the sum of one thousand dollars, to be approved by the governor, 
conditioned for the faithful performance of his duty as a member of the 
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board of state road commissioners, which bond shall be filed with the secre- 
tary of state. [L. ’97, p. 343, § 5.] 


¢ 3989. Survey of Route. . 

The commissioners shall, as soon as practicable, employ a competent 
engineer to survey said route, as mentioned in section 3984, who shall report 
to said board of commissioners the result of his labors, and shall file with them 
a complete map of the route so surveved. If report to said commissioners be 
satisfactory, said commissioners shal] proceed to lay out and determine the 
width of said road. The report of said engineer shall be indorsed by the 
said commission and forwarded to the governor, and if approved by him, 
the route shall be considered as a laid out and established road. [L. ’97, p. 
343, § 6.] 


@ 3990. Same Powers as County Commissioners. 

Said board of commissioners shall be vested, for the purpose of establish- 
ing said road, with all the powers vested by law in the boards of county com- 
missioners of the several counties. The viewers generally relating to the 
control and management of county roads shall proceed as nearly as may be 
practicable in conformity to the laws providing for the establishment of county 
roads: Provided, That the viewers provided for in this act shall consist 
of the surveyor and two other persons, either axemen or chainmen, employed 
by said state board, who shall subscribe to the same oaths as provided by law 
for viewers of county roads. [L. ’97, p. 343, § 7.] 


@ 3991. Right-of-Way. 

Said commission is hereby empowered to take deeds of right-of-way in 
the name of the state, and to cause them to be filed with and recorded by the 
auditors of the proper counties, where said deeds can be obtained without 
expense to the state other than may be necessary for the drawing up of the 
same. When deeds of right-of-way cannot be so obtained, said commission 
is hereby empowered to cause the right-of-way for said wagon road to be con- 
demned and appropriated by the state in the same manner as may be provided 
by law for the condemnation and appropriation of real estate for county or 
public roads. [L. ’97, p. 343, $ 8.] 


¢ 3992. Ten Thousand Dollars Appropriated. 

For the purpose of carrying into effect the provisions of this act for the 
establishment and construction of said state wagon road, there is hereby 
appropriated from funds in the state treasury not otherwise appropriated the 


sum of ten thousand dollars, or as much as may be necessary. [L. 797, p. 
344, § 9.] 


¢ 3993. Compensation of Commissioners. 

Fach member of said board of commissioners shall receive in addition to 
his pay as county commissioner the sum of one dollar per day and actual 
traveling expenses for each and every day employed in the discharge of his 
duties as said commissioner. The board of commissioners shall examine and 
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allow all bills incurred by them in the discharge of their duties provided for 
in this act and present their vouchers to the state auditor, who is authorized to 
audit said bills, and if found correct, shall draw his warrant on the state 
treasurer for the several amounts so allowed, and the state treasurer is hereby 
authorized to pay said warrants out of any money in the state treasury appro- 
priated for this purpose: Provided, That no expense shall be incurred for 
the payment of which no appropriation shall have been made. [L. ’97, p. 
344, § 10. | 


¢ 3994. Documents of Board Filed with State Auditor. 

All records, papers and documents relating to the establishment of such 
state road, together with a full and complete report of all transactions and 
proceedings and an itemized account of all expenses incurred in connection 
therewith, shall be filed in the office of the state auditor, and a complete and 
accurate plat and description of route of said road shall also be filed in the 
auditor’s othce of each of the several counties within whose boundaries por- 
tions of the road extend. [L. ’97, p. 344, $ 11.] 


% 3995. County Commissioners to Keep in Repair. 

After the completion of said road, and when the term of office of said 
state road commission shall have expired, it shall be the duty of the board of 
county commissioners, respectively, of the counties in which said road extends, 
to keep such portion of the road in repair in like manner as though the same 
were a county road. The said board of state road commissioners, after de- 
ducting the cost of said survey, shall expend one-half of [the] money remain- 
ing in said appropriation from the mouth of Greenwater river to the summit 
of Cascade mountains, and the other half from the summit of Cascade moun- 
tains to the west end of county road from Yakima up Natchez river. [L. 
07, p. 344, $ 12.] 


2 3996. Outfit of Previous Road Commissions Available. 

All instruments, camp equipage, materials, tools and supplies now belong- 
ing to the state of Washington, and accounted for by previous state road com- 
missions, if not in use upon other state roads, shall be turned over to the 
commission created by this act and shall be subject to the order of said com- 
mission, and by it shall be accounted for to the state when this appropriation 
is expended. [L. 97, p. 345, § 13.] 


ARTICLE 14.—Statre Roap, WENATCHEE AND CoLuMBrA RIVER. 


3 3997. State Road From Wenatchee to Columbia River. 

That there be laid out, established and maintained for the use of the public 
a state road, commencing at the town of Wenatchee, in Kittitas county, run- 
ning thence in a northerly direction along the west bank of the Columbia river, 
via the bridge nearest the mouth of the Wenatchee river, the same being form- 
erly the location of a certain ferry, running thence by the best practicable 
route, along the west bank of said Columbia river to the mouth of the Methow 
river; thence running north in a westerly direction by the best practicable 
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route along the west bank of said Methow river to the mouth of the Twisp 
river, which last point shall be the terminus of said road. [L. 97, p. 338, § 1.] 


3 3998. Commission Appointed by Governor. 

A commission consisting of three members, one of whom shall be a prac- 
tical surveyor, is hereby created, to be appointed by the governor: Provided, 
That the governor may, if he see fit, select the boards of county commissioners 
of Okanogan county and Kittitas county as such commissions to perform the 
work within their respective counties; and such boards shall employ each a 
competent surveyor and such other assistants as may be necessary; and such 
boards of county commissioners shall be authorized and empowered, and it 
is hereby made their duty, to discharge all the duties required in this act of 
such commission, and, together with the surveyors,’ shall receive for such 
work the remuneration provided in this article. [L. 797, p. 338, § 2.] 


2 3999. Commissioners to Hold Office Until the Completion of Road. 

The commissioners provided for in section 3998 shall hold office until 
the road is completed or the appropriation exhausted. Should a vacancy 
occur in such commission by death, resignation or otherwise, such vacancy 
shall be filled by appointment by the remaining members of such commission: 
Provided, That such person appointed to fill such vacancy shall continue as 
a member thereof during the time specified in this section. [L. 797%, p. 
338, § 3.] 


¢ 4000. Oath of Commissioners. 

Fach of the commissioners provided for in this article shall take and 
subscribe an oath or affirmation before some person authorized to administer 
the same, to faithfully and impartially discharge the duties of his office as a 
member of said commission. Each of said commissioners shall make a bond 
unto the state of Washington in the sum of one thousand dollars, to be ap- 
proved by the governor, conditioned for the faithful performance of his duties 
as a member of the board of state road commissioners, which bond shall be 
filed with the secretary of state. [L.’97, p. 339, § 4.] 


¢ 4001. Duties. 

The commissioners shall, as soon as practicable, and with the utmost dili- 
gence and economy, proceed to lay out, survey and determine the width of 
such road, and shall superintend the opening and construction thereof; and 
shall employ a clerk and a competent surveyor, and such assistance as may 
be necessary, and purchase such material and supplies as may be necessary to 
carry out the full intent of this article: Provided, That the surveyor provided 
for in this section of this act shall be a member of said commission, and when 
acting in such capacity shall not receive any additional pay. [L. 79%, p. 
339, § 5.] 


g 4002. Same Powers as County Commissioners. 
Said board of commissioners shall be vested, for the purpose of establish- 
ing such road, with all the powers vested by law in the boards of county com- 
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missioners, relating to the control and management of county roads, and 
shall proceed, as near as may be practicable, in conformity with the laws pro- 
vided for the establishment of county roads. [L. ’97, p. 339, § 6.] 


4003. Notice Published. 


After the completion of such survey, the board of commissioners shall 
cause a notice to be published for [four] consecutive weeks in newspapers 
authorized to do the county printing in the counties of Okanogan and Kitti- 
tas, which notice shall describe the purpose of the road, and state a time 
and place of meeting of the board to consider claims for damage[s] or com- 
pensation in consequence of the opening of the road. [L. 97, p. 339, § 7.] 


@ 4004. Assess Damages. 


The board of commissioners shall at such time and place proceed to assess 
and determine the damages sustained by any person through whose premises 
the road is sought to be established, and be heard in respect to the amount of 
damages sustained; and all applications for damages shall be barred unless 
they are presented as provided for by this act. [L. ’97, p. 340, § 8.] 

See Const., Art. L, § 16. 


è 4005. Claimant May Appeal. 

Every claimant of compensation for damages, on account of the establish- 
ment of such road, may appeal to the superior court of the county in which 
the property damaged lies, from the decision of the board of commissioners 
upon his claims, and such appeal and all proceedings connected therewith 
shall be in conformity with the provisions of the code relating to appeals 
from decisions of county commissioners in like cases. [L. 97, p. 340, § 9.] 


24006. Fifteen Thousand Dollars Appropriated. 

For the purpose of carrying into effect the provisions of this act for 
the establishment and construction of said state road, there is hereby appro- 
priated from the funds in the state treasury not otherwise appropriated, the 
sum of fifteen thousand dollars, or so much thereof as may be necessary. [L. 
"97, p. 340, § 10.] 


34007. Pay of Commissioners. 

Each member of such board of commissioners shall receive three dollars 
per day for each and every day employed in the discharge of his work and his 
actual traveling expenses. [L. ’97, p. 340, § 11.] 


34008. Board Shall Audit all Bills. 

The board of commissioners shall examine and allow all bills incurred 
by them in the discharge of the duties provided for in this act, and on presen- 
tation of the vouchers as are allowed, the state auditor is authorized to draw 
his warrant on the state treasurer for the several amounts so allowed, and 
the state treasurer is hereby authorized to pay said warrants out of any money 
in the treasury appropriated for this purpose: Provided, That no expenses 
shall be incurred for the payment of which no appropriation shall have been 
made. [L. ’97, p. 340, § 12.]: 
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ĝ 4009. Statement of Expenses Filed with State Auditor. 

All records, papers and documents relating to the establishment of such 
road, together with a full and complete report of all transactions and pro- 
ceedings, and an itemized account of all expenses incurred in connection 
therewith, shall be filed in the office of the state auditor, and a complete and 
accurate plat and description of the route of the road shall also be filed in the 
auditor’s office of Okanogan and Kittitas counties. [L. ’97, p. 340, § 13.] 


@ 4010. County Road, etc. 

After the completion of such road, and when the term of office of such - 
board of commissioners shall have expired, it shall become the duty of the 
boards of county commissioners of Okanogan and Kittitas counties to keep 
the road in good repair in their respective counties in like manner as if the ` 
same were a county road. [L. ’9Y7%, p. 341, § 14.] 


24011. Commence Where. 

The said board of road commissioners shall construct that portion of 
said road lying along the bank of the Columbia river as aforesaid, first. They 
shall then immediately proceed to construct the remainder of said road along 
the bank of the Methow river, as aforesaid, as speedily as possible, until such . 
road is fully completed. [L. ’97, p. 341, § 15.] 


3 4012. Compensation. 

For their services under the preceding section the county commissioners 
shall receive from the state the same compensation as they are entitled to 
. receive from their county for similar services. [L. 797, p. 341, § 16.] 


$4013. Audit Bills, etc. 

The said county commissioners shall examine and allow all bills properly 
incurred by them in the discharge of their duties, provided by this article, 
and an itemized account of all expenses thus incurred shall be filed in the 
office of the state auditor, and such bills shall be paid in like manner as pro- 
vided in section 4008 for the payment of bills incurred by the board of state 
road commissioners. [L. ’97, p. 341, § 17.] 


ARTICLE 15.—Parrvate Ways or NECESSITY. | 


24014. Private Ways May be Established, How. 

The owner or owners of any lands, which do not abut on any highway, 
or which are so situated that it is necessary to cross the lands of others to 
obtain a reasonable way to any public highway, may obtain the location and 
establishment of a road between his or their said lands and the highway by 
proceedings in the superior court of the county in which the lands over which 
such proposed road is to run are situated, in the manner provided by law for 
the appropriation of private property by corporations, except as in this article 
provided. [L. 795, p. 180, § 1.] 


For former laws on this subject see: L. See infra § 4024 et seq., ways of necessi 
"5A, p. 346, §§ 18-19; Cd. '’81, §§ 2984-2986; L. for logging. 3 ý id 
°88, p. 196. The provision of Art. L, § 16, of the Const, 
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authorizing the taking of private lands for must define what they are, authorize per- 
“private ways of necessity” is not self-exe- sons to apply for them. and prescribe the 
cuting, but before a right of such private method by which the necessary land is to 
ways of necessity can arise, the legislature be taken: Long v. Billings, 7 W., 267. 


24015. Petition Must Show What. 


The person or persons desiring the location and establishment of such 
road shall set out in his or their petition a description of his or their lands, 
the situation of the highway with reference to such land, and such other facts 
as will show the necessity of the establishment of the road, and shall set out 
the estimated value of the lands to be appropriated for such road. [L. 795, 
p. 180, $ 2.] 


@ 4016. Bonds for Costs. 


Before the hearing of such petition, the petitioner or some one in his 
behalf shall enter into a bond with two or more sureties to be approved by 
the county clerk, which bond shal] be in the penal sum of two hundred 
dollars, payable to the state of Washington for the use of such persons as 
may be interested, conditioned that the obligors shall pay all costs and expenses 
incurred in the proceedings. [L. 95, p. 181, § 3.] 


2 4017. Commissioners to View Proposed Road. 

Upon the hearing of said petition after notice thereof as prescribed by 
law, the court shall appoint three commissioners, who shall, on a day to be 
fixed by the court, in the order appointing them, view the lands of the 
petitioner, and the lands over which it is proposed to locate and establish 
such road, for the purpose of determining,— 

First: Whether there is necessity for the establishment of a road; and, 

Second: The most practicable route for such road, if the same be necessary, 
and the clerk of said court shall furnish to said commissioners a certified copy 
of the order so appointing them. [L. 795, p. 181, § 4.] 


¢ 4018. Report of Commissioners. 

When said commissioners shall have made such examination they shall, 
within ten days after the day appointed by the court for such examination, 
report to the court in writing (filing the same with the clerk of said court), 
their decision as to the necessity for the road, and if they deem such road 
necessary, then they shall set out in such report an accurate description of 
the road and the route thereof, as recommended by such commissioners, 
and the estimated value of the land which would be taken for such road, and 
the amount to be allowed in damages to each separate owner of the lands 
sought to be appropriated, which in their estimation is just and equitable. [L. 
795, p. 181, $ 5. ] 


¢@ 4019. Exceptions to. 

Any person interested may file exceptions in writing to such report at 
any time within thirty days after the time fixed by the court for the examina- 
tion of such commissioners, and such report shall be heard and considered 
by the court as to the necessity for such road, and as to the location thereof. 
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On the next day after the expiration of the time limited for the filing of 
exceptions, or as soon thereafter as the same can be heard, which hearing 
shall be by the court without a jury, and the court shall decide as to the 
necessity of such road, and if the same be found necessary, then the court shall 
fix the location of the road and establish such road, to be opened when com- 
pensation shall be made therefor as provided by law: Provided, That if 
the court do not approve the report of the commissioners as to the necessity 
of the road, or as to the route thereof, then the court may appoint other com- 
missioners whose duties shall be the same as the duties of the commissioners 
first appointed. [L. ’95, p. 181, § 6.] 


3 4020. Costs. 

Such commissioners shall be allowed two dollars per day for their services, 
which shall be taxed as a part of the costs of the proceedings. All other costs 
shall be the same as in other civil actions and proceedings in such court, 
and all costs shall be taxed to and paid by the petitioner or petitioners. [L. 
795, p. 182, § 7.] 


$4021. Damages, When and How Awarded. 

If, on the hearing of the report of the commissioners, the court shall 
find that there is necessity for the road, and shall by order determine the 
route thereof, then the cause shall be tried before a jury as to the amount 
of compensation to be made by way of damages for the establishment of 
the road: Provided, That such trial shall be had at a regular term [session] 
of such court when a jury shall be present. The trial shall be conducted 
and verdict rendered in the manner provided by law in the case of appro- 
priation of private property by corporations: Provided further, That a jury 
may be waived as in other civil cases in courts of record in the manner 
prescribed by law. [L. 795, p. 182, § 8.] 


@ 4022. Appeal. 


No appeal shall be taken from any order of the court as to the necessity 
of the road or as to the route thereof until after judgment as to the amount 
of compensation: Provided, That exception shall be taken and entered to 
such orders at the time the same are made, and the appeal from such orders 
and from the judgment awarding such compensation shall be taken at one 
time: Provided further, That all the provisions of law relating to appeals 
from judgments in proceedings for the appropriation of private property 
by corporations shall apply to the proceedings provided for it in this article 
so far as the same are not inconsistent herewith. [L. 795, p. 182, § 9.] 


2 4023. Damages, Payment of. 

Within twenty days after the judgment awarding damages the petitioner 
or petitioners shall pay into court the amount of the award of damages, to- 
gether with the costs as aforesaid, and upon such payment judgment of 
appropriation shall be made establishing the road. [L. 795, p. 183, § 10.] 
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ARTICLE 16.—Ways or Necessity For LoGGINa. 


2 4024. Rights, to Whom Granted. 

Any person, firm, company, or corporation owning or controlling any 
timber lands, or growing timber on land in this state, and desiring to cut 
and remove such timber from such lands to a point where the same may 


Cows 97 


be driven, rafted, boomed, or shipped for lumbering purposes, and have [hav- P hiv 


ing] no practical road or right-of-way for a road whereon to haul and remove 
said timber, shall have the right to establish a right-of-way for a logging road 
or a logging chute from said lands to any waters or railroad by the most 
direct and feasible route for the removal of said timber, as in this article 
hereinafter prescribed: Provided, That the words “person or persons” in 
this article shall not be construed to mean any person or persons who may 
compose any part of any company or corporation availing themselves of the 
provisions of this article. [L. ’88, p. 132, § 1; 1 IT. C., § 2080; Or., p. 
1845, § 1.] 

See supra § 3136, of improvements for log- Mar. 21, '90, declares the mode therein pre- 
ging. scribed (Code of Procedure, §§ 5637-5647) shall 

See supra § 4014, private ways of necessity. be the only mode of appropriating lands by 

PRIVATE WAYS OF NECESSITY.—For corporations: See note to § 5647 of the Code 
ways of necessity the legislature may pro- of Procedure. 
vide for appropriation of private property See supra § 2164, right-of-way over public 


for private use: Const., Art. I., § 16. lands. 
CORPORATION.—Section 11 of the act of 


3 4025. Map and Petition to be Filed. 

Any person or persons, firm, company, or corporation, desiring to estab- 
lish such right-of-way, whereon to construct a logging road or chute, shall file 
with the superior court of the county wherein such road is to be located, laid 
out and built, a map showing the location and extent of the lands whereon 
the timber is to be removed, the point or place of location of the proposed 
terminus of said road, the place where the said road is to begin, the proposed 
direction, and most direct and feasible route for said road or chute to run, the 
sections, townships, and ranges through which said road, if located, would 
pass, and the names of the persons in actual possession of any of the lands 
through which said road or chute would have to be built, from its place of 
commencement to its point of termination, together with a petition of the 
applicant or applicants, verified by the oath of at least one of the applicants; 
or in case a corporation is applicant, by the secretary of the corporation, de- 
scribing the lands sought to be appropriated, with reasonable certainty, and 
setting forth the name of each and every owner, encumbrancer, or other 
person interested in the same, so far as the same can be ascertained by the 
public records, and praying the appointment of three competent, disinterested 
persons as viewers, to ascertain and determine the compensation to be made 
to such owners respectively, and to all tenants, encumbrancers, and others 
interested, for the taking or affecting such lands, and setting forth the esti- 
mated amount of merchantable timber growing or being upon the lands of 
the applicant as designated upon the map; that there is no other road or 
acquired right-of-way, and that there is no other direct or feasible way from 
said lands to drivable, tide, or navigable waters, or railroad, whereon or 
whereby said timber can be moved or hauled to market; that said proposed 
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road or chute is necessary for the removal of said timber, and is a practicable 
and feasible route for a logging chute or road. Said applicant or applicants 
shall also file with such map and petition an undertaking, payable to the 
county wherein said application is made, with at least two sureties, which 
undertaking shall be approved by said clerk, and be conditioned that the 
applicant or applicants will pay all costs and expenses that may be incurred 
by reason of the filing of such petition, and all costs and expenses of viewing 
and surveying such proposed road or chute, whether the same is located or not. 
[ LL. 88, p. 132, $ 2; 1 H. C., § 2081; Or., p. 1845, § 2.] 


See note to last sectio 
Sections 4031, 4036 fail to provide a jury trial as required by the constitution. 


4026. Notice of Hearing in Superior Court. 


Upon the receipt of said map and petition by said clerk of said superior 
court, said clerk shall issue a notice to each and every person named in said 
petition as owner, encumbrancer, tenant, or otherwise interested therein, at 
least fifteen days prior to the date set for the hearing of said petition, which 
notice shall notify such persons of the filing of said petition and map, and 
the time the same will come on for hearing before the judge of the superior 
court for appointment of viewers, and shall be under the seal of the said 
superior court, and signed by said clerk, and shall be in substantially the 
following form:— 


State of Washington, 
County of 


Ss. 

In the superior court for county. 

In the matter of the application of to establish a logging roadway in 
county. 


To 

You will please take notice that has this day filed a petition and map 
in the superior court in session at in and for county, praying a 
location of a right-of-way for a logging road or chute through lands now in 
your possession, situate in section , township , range , in said 
county, and that said application will come to be heard before the said 
judge of said court, at chambers, for appointment of viewers to locate such 
right-of-way, on the day of , A. D. „at , in the town of 
, in said county and state, at the hour of , — m., of said day, at 
which time you are required to appear and file your claim for any damages 
that you may consider you will sustain in case said right-of-way is located, as 
by said map shown and in said petition prayed; and further, you do then 
show cause, if any you have, why said right-of-way should not be located as 
by said map shown and projected. 

Witness my hand and the seal of the said court of 
day of , A.D. 

[Seal of ‘superior court.} —, Clerk. 


[L. 88, p. 133, $3: 1 H. C., 8 2082; Or., p. 1847, $ 3.] 


county this 


2 4027. Time of Hearing—Continuance. 

The time fixed in said notice for the hearing of said petition shall not 
be less than thirty days after the filing of said petition, or later than a day 
certain, to be fixed by the judge of the said superior court after the filing of 
such map and petition: Provided, That after the filing of said map and 
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petition the said judge of said superior court may continue the hearing on 
said petition from time to time upon application of the petitioner for purpose 
of allowing the completion of service of said notices. [L. ’88, p. 134, § 4; 
1 H. C., § 2083; Or., p. 1848, § 4.] 


$% 4028. Service and Return of Notice. 


Said notice shall be served by delivery of a copy thereof, duly certified 
as such, to the person or persons to whom the same is directed, in the same 
manner as is provided for the service of a summons in a civil action in a 
superior court of this state, and shall be returned to the clerk of said superior 
court, and with him filed, together with proof of service of the same, on or 
before the day set for hearing of the petition: Provided, That in case any 
such notice cannot be served because of the absence from the state of the 
person to whom it is directed, or because such person has become a non- 
resident of the state, the same may be served in manner and form as is 
prescribed by the laws of this state for service upon non-residents. [L. ’88, 
p. 134, § 5; 1 H. C., § 2084; Or., p. 1848, § 5.] 


3 4029. Notice to be Prepared by Clerk, and Published. 

Said clerk of the said superior court shall also, at the time of the issuing 
of said notices provided for in section 4026, issue a notice of the application 
so made, giving the point of commencement and place of termination of said 
proposed road or chute, and designating the lands through which the same 
` will pass, in accordance with the applicant’s map, by sections, townships, and 
ranges, the name of the applicants, and the day and hour such application 
will come in for hearing and appointment of viewers, and notifying any and 
all persons having or claiming any interest in any of the said lands through 
which said road or chute is proposed to be located to be and appear before 
the judge of the superior court of said county, at such time, and file their 
complaints for damages, or show cause why said road should not be located 
as asked by petitioners, which notice shall be under the seal of the superior 
court, and shall be published for at least three consecutive weeks in a news- 
paper published in the county where such application is made; or in case 
there be no such newspaper, then in a newspapper published in an adjoining 
county, and of general circulation in the county where such application is 
made. [L.’88, p. 135, § 6; 1 H. C., § 2085; Or., p. 1848, § 6.] 


24030. Petitions and Answers, Who May File, etc. 


At any time after the publication and service of said notice, and before 
the day therein set for hearing of the petition and appointment of viewers, 
any person or persons to whom any such notice is directed, if such person or 
persons own any interest in any of the lands through which said proposed 
road or chute would pass if located as shown on applicant’s map, or any person 
or persons owning any interest in any such lands, or any tenant or encum- 
brancer thereof, shall have the right, if such person so desire, to file with said 
clerk a complaint for damages in such amount as he or she may deem that 
such land would be injured by the building of said road or chute, if the same 
was constructed on the line proposed by the map filed by the applicant, and 
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also any proposed change of such location, which the complainant may deem 
more advantageous to his or her interest, and which would not lessen the 
feasibility and directness of said proposed road, and the amount of damages. 
that would be sustained by the applicant in case such proposed change of loca- 
tion were made, if any, and may also file an answer setting forth any facts 
adverse to the proposed location of said road or chute, which complaint or 
anewer shall be verified by the person filing the same. [L. ’88, p. 135, § 7; 1 
H. C., § 2086; Or., p. 1849, § 7.] 


@ 4031. Hearing of Application—Judgment—Viewers. 

Upon the day set for the hearing of such application the judge of the 
superior court shall proceed to hear the allegations and testimony of all per- 
sons interested, and shall determine and find the necessity, feasibility, and 
advisability of said proposed location, which finding and decision shall be in 
writing, and all parties thereto feeling aggrieved by the same may embody 
said grievance in the appeal provided by section 4038. If said judge shall 
determine and find that said road or chute is necessary, feasible, and advisable, 
he shall appoint three disinterested, competent persons as viewers, to view 
and locate said proposed right-of-way, and shall fix a day upon which he will 
receive the report of said viewers. Said viewers shall then be sworn by the 
clerk of said court to discharge their duty as such viewers faithfully and 
impartially, and said judge shall then fix a day when said viewers shall begin 
the viewing and location of said road or chute, whereupon the clerk of said | 
court shall deliver to said viewers the petition and map of the applicant, and 
all complaints for damages and change of location of said chute or road. [L. 
°88, p. 136, § 8; 1 H. C., § 2087; see Or., p. 1850, § 8.] - 


See note to § 4025 supra. See Const., Art. I, $ 16. 


? 4032. Meeting and Duties of Viewers. 

Upon the day so fixed by said viewers to begin the viewing and location of 
said road or chute, said viewers shall meet at the point designated on the 
petitioner’s map as the place of commencement of said road or chute, and from 
said point view out and locate a right-of-way for a logging road or chute, 
to the point of terminus fixed on the applicant’s map. Said right of way and 
the width thereof shall be designated and established by said viewers. [L. 
788, p. 136, § 9; 1 H. C., § 2088; Or., p. 1850, § 9.] 


? 4033. Directions as to Duties of Viewers—Limitations. 

In all cases where no complaint as to place of location is made, said view- 
ers shall follow, as nearly as possible, the route proposed on the applicants 
map, and in all cases where complainant has askcd said route to be changed, 
said viewers shall carefully examine the proposed line of change as compared 
with the proposed line fixed on applicant’s map, and shall adjust and change 
such line when the same can be so changed without materially increasing the 
cost of construction of said road or chute, or rendering the same less practic- 
able: Provided, That in no case shall such right-of-way be located through a 
door yard, barn yard, hop yard, garden, or building of any kind, except with 
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the consent of the owners of such yard or orchard: Provided further, That 
when such road or chute is located upon a lake or stream used or held by its 
owners as a place of public or private resort, the owner or owners of such road 
or chute, after ceasing to operate or run the same as provided in this article, 
shall remove all obstructions within and upon such lake or stream, caused by 
the construction or operation of such road or chute. And the applicant shall 
give bond in such amount as the judge of the superior court may deem suffi- 
cient for the faithful performance of the terms of this proviso: Provided 
further, That the term “waters,” or “navigable or drivable waters,” whenever 
used in this chapter, shall not be held or construed to include an unmeandered 
lake of forty acres or less, or held and used for the purpose of public resort, 
or outlet thereof, or any private mill dam. [L. ’88, p. 136, § 10; 1 H. C., § 
2089; see Or., p. 1850, § 10. ] 


¢ 4034. Viewers Shall Determine Amount of Damage. 

Said viewers, at the time of locating of said right-of-way, where no 
changes are made in proposed line of applicant’s map, and damages have been 
claimed by the owner, tenant, encumbrancer, or other person or persons in- 
terested in the land through which the same passes, shal] fix and determine 
the damages suffered by the complainant, by reason of the opening of said 
road or chute, which amount they shall fix as complainant’s damages; and 
where a complainant has asked, and said viewers have changed, the location of 
said proposed road or chute, they shall also fix and determine the damages 
suffered by the opening of the proposed road or chute as charged [changed] 
by them, which amount they shall fix as complainant’s damages. [L. ’88, 
p. 137, § 11; 1 H. C., § 2090; Or., p. 1851, § 11.] 

See Const., Art. I., § 16. 


¢ 4035. Viewers to Select Frontage and File Report. 

Said viewers, when they have completed the location of said road or chute 
to its proposed terminus, shall, at such terminal point, select such space or 
frontage on said water or road, and such space of width along such frontage, as 
they shall deem necessary under all the circumstances presented, [for] a road- 
way and landing of logs and lumber hauled or transported over said proposed 
road or chute, and shall assess the owner, lessee, tenant, incumbranccr, or other 
interested persons damaged, in the same manner as provided for the fixing of 
damages caused by locating of said right-of-way for a logging road or chute: 
Provided, That the provisions of this article do not apply ta cities or incor- 
porated towns; and shall thereafter, and on or before the day so set by the 
court for the filing of their report, return to the clerk of said court the peti- 
tion, map, and complaints so furnished them by the clerk, and filed [file] 
therewith their report showing the location of said right-of-way, as fixed by 
them, and the amount of damages, if any, allowed by them to each of the com- 
plainants, and their opinion as to the necessity of the location of said road or 
chute to enable the applicant to remove the timber described in his petition. 
[L. 788, p. 137, § 12; 1 H. C., § 2091; Or., p. 1851, § 12.] 


3 4036. Proceedings by Court Upon Receipt of Report. 
Upon receipt of said report of said viewers, if the judge of the said 
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superior court is satisfied that the proposed road or chute is necessary, feasible, 
and advisable for the removal to market of the timber described in the 
applicant’s petition, the judge shall order any damages assessed by viewers’ 
report to be paid by the applicant, and in case the complainant’s, or either of 
them, refuse to receive the amount assessed to them, that the sum be deposited 
with the clerk of said court, subject to the order of the complainant, and shall 
order the report of said viewers filed, and issue an order allowing and author- 
izing a logging road or chute to be opened, built, and used on said right-of-way 
by the applicant. [L. ’88, p. 137, $ 13; 1 H. C., § 2092; Or., p. 1852, $ 13.] 
See note to § 4026. 


? 4037. When Applicant May Construct Road, etc.—Fences. 

After the making of said order by the said judge of said court, and the 
payment of the damage assessed by said viewers, the said applicant shall have 
the right to at once, at his own cost, construct a logging road or chute over 
the right-of-way so fixed by said viewers, and whenever any road crosses any 
clear ground or prairie which is inclosed by fence, the person or persons oper- 
ating said road shall at all times maintain good and lawful gates, whenever 
[wherever] said road intersects such fences, which gates shall at all times be 
kept closed, except when the same are opened to allow the passage of logs, 
spars, piles, or lumber, or supplies along said road, or, in lieu thereof, said 
person or persons shall maintain a good and lawful fence on cither side of 
said road where the same passes through such field or prairie. [L. ’88, p. 138, 
§ 14; 1 H. C., § 2093; see Or., p. 1852, § 14.] 


? 4038. Complainant May Appeal—Costs. 

Any complainant who may conceive himself aggrieved by the amount of 
damages assessed on him under the provisions of this article may, within 
twenty days after the report of the viewers has been adopted by the judge of 
said court, and tender of the damages to him assessed thereby has been made, 
appeal therefrom, and notice of such appeal shall be filed with the clerk of 
said court, and immediately said case upon appeal shall be docketed and be 
ready for trial as if the same had come up on appeal from a Justice of the peace 
to such superior court in the same manner as appeals from justices of the 
peace, and if the appellant shall fail to recover a judgment more favorable 
to him than the report appealed from, he shall pay all costs of such appeal. 
[L. ’88, p. 138, $ 15; 1 H. C., § 2094; see Or., p. 1852, § 15.] 


? 4039. Applicant May Appeal—Costs. 

Any applicant who shall consider himself aggrieved by the amount of 
damages fixed by any viewers’ report, to be paid to any person through whose 
land a right-of-way may be fixed under this article, or when damages have 
been allowed to any person who does not own any interest in the lands on 
which damages have been so fixed, may appeal therefrom within twenty days 
after the filing of the report to a jury of the superior court of the proper 
county, but before such appeal is perfected, where applicant is appealing 
from the amount of damages assessed, he shall first tender to the party to whom 
such damages have been allowed the amount he deems just and full compen- 
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sation, and in case on such appeal judgment is found for any sum greater 
than the amount so tendered, said appellant shall pay all costs of such appeal. 
Such appeal shall be taken in the same manner as provided in the last preced- 
ing section, and the notice thereof shall specify what part of the viewers’ 
report is appealed from. [L. 88, p. 138, § 16; 1 H. C., § 2095.] 


¢ 4040. Logging Road, etc., Deemed Abandoned When. 

If at any time a road or chute, located under the provisions of this article, 
shall not be used for logging purposes by the applicant or his assigns for a 
period of six months, the same shall be deemed abandoned, and shall revert 
to the person over whose lands the same has been constructed, and shall be 
deemed and said lease be deemed forfeited, as hereinafter provided, and shall 
not be again opened or used except by consent of the owners of the land 
over which the same has been built, or by reopening the same under the 
provisions of this article. [L. 88, p. 139, § 17; 1 H. C., § 2096; Or. p. 1852, 
§ 16.] 


? 4041. Applicant May Have Road, etc., Reviewed When. 

If at any time any viewers file a report of a location of a road or chute 
under the provisions of this article, which an applicant therefor, or complain- 
ant, does not consider practicable or feasible, or not as practicable or feasible 
as could have beeen located on the route proposed by him, without causing 
greater damage than the amount reported, such applicant or complainant may 
have such road reviewed by other viewers, to be appointed by said court upon 
filing his objections to said report, specifying wherein the same is erroneous 
or defective. [L. ’88, p. 139, § 18; 1 H. C., § 2097.] 


? 4042. Liability of Viewers for Neglect, etc. 


If any viewer or viewers shall refuse or neglect to perform the duties 
required of them by this article after they have qualified, or shall wilfully and 
knowingly alter or change a proposed line of road petitioned for under the 
provisions of this article, so that the same shall be impracticable, or so that 
the same cannot be constructed except at an unnecessary additional cost over 
the cost of construction of the road proposed, said viewer or viewers shall be 
answerable in damages to any one injured by their refusal or neglect. [L. ’88, 
p. 139, § 19; 1 H. C., § 2098. ] 


@ 4048. Penalty for Obstructing Logging Road, etc. 

Any person who shall wilfully obstruct or damage any road or chute built 
under the provisions of this article, or who shall wilfully interfere with the 
building thereof, shall be deemed guilty of a misdemeanor, and upon con- 
viction thereof shall be punished for contempt of court in such sum as the 
judge may deem correct and proper, and be liable for all damages caused. 
[L. 788, p. 139, § 20; 1 H. C., § 2099; Or., p. 1853, § 17.] 


2 4044. Costs to be Paid by Applicant—Fees. 
All costs of viewing and locating a logging road or chute, under the 
provisions of this article, shall be borne by the applicant therefor, and the fees 
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and charges of the clerk of the superior court shall be the same as are allowed 
by law to the clerk of the superior court for similar services, and the fees of 
the viewers shall be the same as are allowed to viewers of proposed county 
roads under the provisions of chapter two hundred and twenty-nine of the 
code of Washington. [L. ’88, p. 140, § 21; 1 H. C., § 2100; see Or., p. 1853, 


$ 18.] 


“Under the provisions of chapter two Washington Territory” has been retained 
hundred and twenty-nine of the Code of in the above section. 


4 4045. Power of County Commissioners Over Such Roads, etc. 

All roads or chutes located and opened under the provisions of this article 
shall be deemed public highways, and under the control and charge of the 
board of county commissioners of the county wherein the same are situate, in 
so far as said board shall have the right to vacate any such road or chute when 
it appears to their satisfaction, either that the same is being used for any other 
purpose than logging or lumbering, or that the applicant or his assigns are 
not maintaining such road or chute in manner as by this article required; but 
the applicant or his assigns shall at all times have the right to appeal to the 
superior court of the proper county from any order of a board of county 
commissioners vacating any such road or chute at any time within twenty 
days after the making of such an order. [L. 788, p. 140, § 22; 1H. C., § 2101; 
see Or., p. 1853, § 19. ] 


@ 4046. Applicant to Maintain Road—Is Common Carrier, etc. 

All roads constructed under the provisions of this article shall be kept 
up and maintained at the sole cost of the applicant or his assigns, and no 
county shall be liable in damages for any cause whatsoever arising upon said 
road; and the owner or person operating any such road shall, when so re- 
quested, and upon delivery to him at rollway, at any point on such road 
transport from any such point to the terminus of said road, any logs, spars, 
or piles delivered by any person to such owner or person for transportation, 
and shall be liable and subject to the same regulations as a common carrier 
as to such property. But before any such transportation is made by any 
such person or owner of such road, such person or owner shall have the 
right to charge and collect from the person so offering such logs, spars, or 
piles for transportation a sum for freightage, to be agreed upon by them, 
which sum shall not exceed one dollar per thousand feet, board measure, for 
the first twenty miles of such transportation, and five cents per thousand fect, 
hoard measure, for each and every additional mile over said twenty miles 
for transportation on said road. Nothing in this article shall be construed 
so as to exempt any road or property named therein from the operation of 
any law of this state relating to taxation. [L. ’88, p. 140, § 23; 1 H. C., § 
2102; see Or., p. 1853, § 20.] 


¢ 4047. Right of Way to be Leased, How. 

The land so appropriated as prescribed in this article shall not be by 
deed of conveyance vesting title, but the same shall be leased for such term of 
years or other term, and upon such conditions as the viewers and the person 
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leasing the same agree upon, and when the person leasing shall refuse to agree 
upon any terms, the viewers shall make the said term and condition, subject, 
however, to the provisions of this article relating to appeals from their deci- 
sion. [L.’88, p. 141, § 24; 1 H. C., § 2103.] 


ARTICLE 17.—F ERRIES. 


? 4048. Board May Grant License for Ferry. 


* The board of county commissioners of any county in this state may grant 
a license to any person entitled and applying therefor to keep a ferry across 
any lake or stream within its respective county, upon being satisfied that a 
ferry is necessary at the point applied for, which license shall continue in force 
for a term to be fixed by the commissioners not exceeding five years. [L. 54, 
p. 354, § 1; L. 63, p. 521, § 1; L. ’69, p. 280, § 40; L. 779, p. 61, $ 38; Cd. 
81, § 3002; 1 H. C., § 2104.] 


24049. License Fee. 


The board of county commissioners shall charge such sum as may appear 
reasonable—not less than one dollar nor more than one hundred dollars per 
annum—for such license, and the person to whom such license shall be 
granted shall pay to the county treasurer the tax for one year in advance, 
taking his receipt therefor; and upon the production of such receipt the county 
auditor shall issue such license under the seal of his office. [L. 754, p. 354, 
g 2; L. ’63, p. 522, § 2; L. 69, p. 280, § 41; L. ’79, p. 61, § 39; Cd. 81, § 
3003; 1 H. C., § 2105. ] 


@ 4050. To Whom License Granted—Notice of Application. 

No such license shall be granted to any person other than the owner of 
the land embracing or adjoining such lake or stream where the ferry is pro- 
posed to be kept, unless such owner shall neglect to apply for such license; 
and whenever application shall be made for a license by any person other 
than such owner, the board of county commissioners shall not grant the same, 
unless proof shall be made that the applicant caused notice, in writing, of his 
intention to make such application to be given to such owner, if residing in 
the county, at least ten days before the session of the board of county com- 
missioners at which application is made. [L. 754, p. 354, § 3; L. 763, p. 522, 
§ 3; L.’69, p. 280, § 42; L. ’79, p. 61, § 40; Cd. 781 § 3004; 1 H. C., § 2106. ] 


3 4051. Notice of Proposed Application. 

Every person intending to apply for a license to keep a ferry at any 
place shall give notice of such intention by posting up at least three notices in 
public places in the neighborhood where the ferry is proposed to be kept, 
twenty days prior to any regular session of the board of county commissioners 
at which the application shall be made. [L. 754, p. 354, § 4; L. ’63, p. 522, 
g 4; L. 69, p. 281, § 43; L.’79, p. 61, § 41; Cd. 81, § 3005; 1 H. C., § 2107. ] 


24052. Bond of Licensee—Conditions of. 


Every person applying for a license to keep a ferry shall, before the same 
is issued, enter into a bond with one or more surties, to be approved by the 
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county auditor, in a sum not less than one hundred nor more than five hundred 
dollars, conditioned that such person will keep said ferry according to law; 
and if default shall at any time be made in the condition of such bond, dam- 
ages, not exceeding the penalty, may be recovered by any person aggrieved, 
before any court having competent jurisdiction. [L. 54, p. 354, § 5; L. 63, 
p. 522, § 5; L. 769, p. 281, § 44; L. ’79, p. 62, § 42; Cd. 81, § 3006; 1 H. C., 
& 2108.] 


2 4053. Duties of Licensee. l 

Every person obtaining a license to keep a ferry shall provide and keep 
in good and complete repair the necessary boat or boats for the safe conveyance 
of all persons and property, and furnish such boats at all times with suitable 
oars, setting poles, and other implements necessary for the service thereof, 
and shall keep a sufficient number of discreet and skillful men to attend and 
manage the same; and he shall also at all times keep the place of embarking 
and landing in good order and repair, by cutting away the bank of the stream 
so that person and property may be embarked and landed without danger or 
unnecessary delay. [L. 54, p. 354, § 6; L. 763, p. 522, § 6; L. ’69, p. 281, § 
45; L.°79, p. 62, $ 43; Cd. ’81, § 3007; 1 H. C., § 2109.] 


? 4054. Duties of Licensee—Penalty for Failure to Perform. 

Every person obtaining a license as aforesaid shall give constant and dili- 
gent attention to such ferry from daylight in the morning until dark in the 
evening of each day, and shall, moreover, at any hour in the night, if required, 
except in cases of imminent danger, give passage to all persons requiring the 
same on the payment of double rate of ferriage allowed to be taken in the 
daytime; and if he shall at any time neglect or refuse to give passage to any 
person or his property, he shall forfeit and pay to the party aggrieved for 
every such offense the sum of five dollars, to be recovered before any justice of 
the peace having jurisdiction; and he shall, moreover, be liable in an action at 
law for any special damage which such person may have sustained in conse- 
quence of such neglect or refusal; but no forfeiture or damages shall be re- 
covered for a failure or refusal to convey any person or property across such 
stream when it is manifestly hazardous to do so, by reason of any storm, flood, 
or ice, nor shall any keeper of a ferry be compelled to give passage to any person 
or property until the fare or toll chargeable by law shall have been fully 
paid or tendered to such keeper. [L. >54, p. 355, § 7; L. 63, p. 523, $ 7; 
L. 69, p. 281, § 46; L. 79, p. 62, § 44; Cd. 781, § 3008; 1 H. C., § 2110.] 


¢ 4055. Rates of Ferriage, How Established—Unlawful Rates. 

Whenever the county commissioners of any county shal] grant a license 
to keep a ferry across any lake or stream, such commissioners shall establish 
the rates of ferriage which may be lawfully demanded for the transportation 
of persons and property across the same, having due regard to the breadth and 
situation of the stream, and the dangers and difficulties incident thereto, and 
the publicity of the place at which the same shall have been established, and 
every keeper of a ferry who shall at any time demand and receive more than 
the amount so designated for ferrying shall forfeit and pay to the party ag- 
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grieved, for every such offense, the sum of five dollars, over and above the 
amount which shall have been illegally received, to be recovered before any 
justice of the peace having jurisdiction. [L. ’54, p. 355, § 8; L. 63, p. 523, 
$ 8; L.’69, p. 282, § 47; L.’79, p. 63, § 45; Cd. ’81, § 3009; 1 H. C., $ 2111.] 


¢ 4056. Commissioners May Fix, Alter, and Establish Rates. 

The county commissioners of the several counties are hereby authorized 
to fix, alter, and establish, from time to time, the rates of ferriage to be levied 
and collected at all ferries now established, or hereafter to be established by 
law, within or bordering upon the county lines of any of the counties in this 
state. [L. 69, p. 282, § 48; L. ’79, p. 63, § 46; Cd. 81, § 3010; 1H. C., $ 
2112.] 


24057. Posting List of Rates. 


Every person licensed to keep a ferry shall post up, in some conspicuous 
place near his ferry landing, a written or printed list of the rates of ferriage 
which are chargeable by law at such ferry, which list of rates shall at all times 
be written or printed in a plain, legible manner, and posted up so near the 
place where persons shall pass across such ferry that the same may be easily 
read; and if at any time such keeper shall neglect or refuse to post and keep up 
such list, it shall not be lawful to charge or take any ferriage or compensation 
at such ferry, during the time of such delinquency. [L. 754, p. 355, § 9; L. 
63, p. 523, $ 9; L. 69, p. 283, § 49; L. 779, p. 63, § 47; Cd. 81, § 3011; 1 H. 
C., $ 2113.] 


$4058. Order of Carriage—Penalty. 

All persons shall be received into the ferry boats and conveyed across the 
stream over which such ferry shall be established according to their arrival 
at the same, and if any keeper of a ferry shall act contrary to this regulation, 
he shall forfeit and pay the sum of ten dollars for every such offense to the 
party aggrieved, to be recovered before any justice of the peace having juris- 
diction: Provided, That public officers on urgent business, post riders, cour- 
iers, physicians, surgeons, and midwives shall in all cases i first carried over, 
when all cannot go at the same time. [L. 54, p. 356, 3 10; L. 763, p. 524, 
$ 10; L. 769, p. 283, § 50; L. 779, p. 63, § 48; Cd. 81, $ $ 3012; 1 H. C., $ 
2114.] 


24059. Privilege is Exclusive. 

Every person licensed to keep a ferry, according to the provisions of this 
article, shall have the exclusive privilege of transporting all persons and prop- 
erty over and across the stream where such ferry is established, and shall be 
entitled to all the fare arising by law therefrom: Provided, That nothing 
herein contained shall be construed to prevent any person from crossing over 
such stream at such ferry in his own boat, or to take in and carry over his 
neighbor, when the same is done without fee or charge, and not with intent 
to injure any person licensed to keep a ferry. [L. 54, p. 356, $ 11; L. 763, 
p. 524, $11; L.’69, p. 283, $ 51; L.’79, p. 63, $49; Cd. °81, $ 3013; 1 H.C., 
$ 2115.] 
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@ 4060. Revocation of License. 

If any person licensed to keep a ferry shall fail to pay the tax assessed 
thereon when due, or shall not provide and keep in good and complete repair 
the necessary boat or boats, with the oars, setting poles, and other necessary 
implements for the service thereof, or shall neglect to employ a sufficient num- 
ber of skilled and discreet ferrymen, as provided in section 4058, within three 
months from the time license shall be granted, or if such ferry shall not at any 
time be kept in good condition and repair, agrecably to the provisions of this 
article, or if the same shall be abandoned, disused, or unfrequented for the 
space of six months at any one time, if [it] shall be lawful for the board of 
county commissioners of the proper county, on complaint being made in 
writing, to summon the person licensed to keep such ferry, to show cause 
why such license should not be revoked, and to decide thereon according to 
the testimony adduced and the laws of this state, which decision, when made, 
shall be valid to all intents and purposes, subject to be reviewed by the 
superior court: Provided, That if any ferry shall be disused by reason of 
the stream over which the same is established being fordable at certain seasons 
of the year, or by reason of the travel being subject to periodical fluctuations, 
it shall not work a forfeiture within the meaning of this section. [L. 754, p. 
356, § 12; L. 63, p. 524, $ 12; L. 769, p. 285, § 52; L. 779, p. 64, $ 50; Cd. 
781, § 3014; 1 H. C., § 2116.] 


24061. Maintaining Ferry Without License. 

Any person who shall maintain any ferry and receive ferriage withcut 
first obtaining a license for the same shall pay a fine of ten dollars for each 
offense, to be collected for the use of the county, by suit before any justice 
of the peace having jurisdiction, and any person is hereby authorized to bring 
such suit: Provided, That it shall not be considered unlawful for any person 
to transport any other person or his property over any other stream for hire, 
when it shall be made evident that there is no ferry, or that the ferry estab- 
lished at such place was not in actual operation at the time, or in sufficient 
repair to have afforded to such person or his property a safe and speedy 
passage. [L. 754, p. 356, § 13; L. 763, p. 525, § 13; L. 769, p. 284, § 53; L. 
79, p. 64, § 51; Cd. 781, § 3015; 1 H. C., § 2117.] 


¢ 4062. City May Construct Ferry, etc. 

Any incorporated city or town within this state be and is hereby author- 
ized to construct, or condemn and purchase, or purchase and to maintain, a 
ferry across any unfordable stream adjoining and within one mile of the 
limits of such city or town, together with all necessary grounds, roads, ap- 
proaches and landings necessary or appertaining thereto located within one 
mile of the limits of such city or town, with full jurisdiction and authority to 
manage, regulate and control the same beyond the limits of the corporation, 
and to operate the same free or for toll. [L. 795, p. 341, § 1.] 


¢ 4063. County May Construct, Purchase or Condemn, etc. 


Any county within the state be and is hereby authorized to construct, 
or condemn and purchase, or purchase and maintain, a ferry across any un- 
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fordable stream, together with all necessary grounds, roads, approaches and 
landings necessary or appertaining thereto, with full jurisdiction and author- 
ity, and to operate the same free or for toll. [L. 795, p. 341, § 2.] 


CHAPTER V. 
OF HARBORS AND WHARVES. 
ARTICLE 1.—ImMPpROVEMENT oF HARBORS. 


¢ 4064. Special Fund for Harbor Improvements. 

Seventy-five per cent of the proceeds derived by the state from the sale 
of tide lands within the limits of any incorporated city or town in the state of 
Washington, or within one mile on either side thereof, shall be, and the same 
is hereby appropriated, and shall be set apart as a special fund by the state 
treasurer for the construction and maintenance of a system of permanent and 
substantial improvements in aid of commerce and navigation in and for the 
harbor of such city or town wherein such tide lands may be sold, and the 
remaining twenty-five per cent shall be paid into the general tide land fund 
of thestate. [L. 91, p. 405, § 1; 1 H. C., § 2125.] 


See notes to § 2169 supra 
Sections 2118-2124 of 1 Hill’s Code, are omitted as superceded. 
@ 4065. Construction of Improvements—Expenditure of Funds. 

Wherever harbor lines are now, or may hereafter be, located and estab- 
lished within or in front of any incorporated city or town in the state of 
Washington, the harbor line commission is hereby authorized and directed to 
approve and adopt, subject to the approval of the secretary of war, or an 
advisory board created by the secretary of war, as soon as may be practicable, 
such a system of harbor improvements, within the harbor line strip for each 
harbor wherein such lines may be located and established, as will conform as 
nearly as practicable to any permanent improvements constructed or under 
construction therein as in their judgment, and upon the available advice of 
competent engineers, shall be best calculated to promote the permanent com- 
mercial welfare thereof; and all funds appropriated for the purposes of harbor 
improvements under the foregoing section of this article, or otherwise, shall 
be expended under the direction, supervision, and control of the harbor line 
commission of the state of Washington, and the state auditor is hereby di- 
rected, upon the filing of vouchers approved by the harbor line commission, 
to draw warrants on the state treasurer, payable out of the several harbor im- 
provement funds, and the state treasurer shall pay all said warrants out of said 
funds. [L. 791, p. 405, § 2; 1 H. C., § 2126.] 


8 4066. Each Harbor Must be Debited and Credited with What. 

In keeping the account of this fund the state treasurer is directed to credit 
each harbor with the amount received for sale of tide lands, as provided in 
section 4064, and debit each harbor for warrants drawn for improvements 
therein. [L. 791, p. 406, § 3; 1 H. C., § 2127.] 
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? 4067. Establishment of Ways Across Tide-Flats Near Cities. 

There shall be established one or more public ways across all of the tide 
flats that are situated within or in front of any incorporated city or town, or 
within two miles either way from any incorporated city or town, within the 
state of Washington. [L. 790, p. 731, § 1; 1 H. C., § 2128. ] 


2 4068. Dimensions of Ways—Commencement and Extension of. 

The public ways provided for in the last preceding section shall not be 
less than fifty nor more than one thousand feet wide, and shall commence at 
the outer or deep water end, in not less than twenty feet of water at low tide, 
and shall extend inland across the states tide lands. [L. ’90, p. 731, § 2; 1 
H. C., § 2129. ] 


34069. Location of Way. 

The public ways above provided for shall be so located as to include, as 
near as is practicable, within their bounds all navigable streams running 
through the tide flats in which they are located, and at such other places as 
may be necessary for the present or future convenience of commerce. [L. 790, 
p. 131, § 1; 1 H. C., § 2130.] 


¢ 4070. Plats to be Filed Where. 

A correct plat of all public ways so established shall be made, one copy 
of which shall be filed with the secretary of state, one copy with the commis- 
sioner of public lands of the state; one copy shall be kept in the office of the 
chairman of the board of harbor line commissioners, and each county shall 
be furnished with a correct plat of all such public ways established within its 
borders, and such plats shall be filed as city or town plats are filed and become 
a part of the county records. [L. ’93, p. 26, § 1.] 


g 4071. Ways to be Reserved for Public Use. 

All the public ways that may be established under the provisions of this 
article are, and shall forever be, reserved from sale or lease as public ways for 
water crafts. [L. 790, p. 732, § 5; 1 H. C., § 2132. ] 


4072. ‘*Tide-Flats,” ‘‘Tide-Lands” and ‘‘Ordinary Watercrafts” Construed. 

Where the words “tide flats or tide lands” are used in this article, they 
shall be construed to mean all lands over which the tide ebbs and flows, and 
which is bare at low tide; and where the words “ordinary water crafts” are 
used, they shall be construed to mean boats, barges, and other water crafts 
drawing two and one-half feet and over of water. [L.’90, p. 732, § 6; 1 H.C., 
§ 2133. | 


2 4073. Duty of Harbor-Lins Commissioners. 

The board of harbor line commissioners are hereby authorized and in- 
structed to carry out the provisions of this article, and they shall begin opera- 
tions as soon as practicable after the passage and approval of this act; and 
they are hereby authorized to employ such assistance and procure such ma- 
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terial as may be necessary to carry out the full intent and purpose of this 
article, and the compensation for the same shall be such reasonable amount 
as said commissioners may deem advisable. [L. 90, p. 732, § 7; 1 H. C., 
§ 2134] 


@ 4074. Payment of Bills. 
All bills incurred in carrying out the provisions of this article shall 
be audited and paid in the same manner as is provided in the chapter creating 


the harbor line commissioners, for the payment of bills incurred by them. [L. 
90, p. 732, § 8; 1 H. C., § 2135.] 


ARTICLE 3.—EREcTION OF WHARVES. 


2 4075. Riparian Owner May Build Wharf and Charge Wharfage. 

Any person owning land adjoining any navigable waters or watercourse, 
within or bordering upon this state, may erect upon his own land any wharf or 
wharves, and may extend them so far into said waters or watercourses as the 
convenience of shipping may require; and he may charge for wharfage such 
rates as shall be reasonable: Provided, That he shall at all times leave suffi- 
cient room in the channel for the ordinary purposes of navigation. [L. 54, 
p. 357, § 1; L. 60, p. 326, § 1; L. 63, p. 531, § 1; Cd. 781, § 3271; 1 H. C., 
§ 2136. ] 


See supra § 218 et seq., establishment of 
harbor lines. 

See supra § 4067, public ways to harbors. 

A riparian proprietor on the shore of the 
sea or its arms has no rights, as against 
the state or its grantees, to extend wharves 
in front of his land below high tide water 

mark: Eisenbach v. Hatfield. 2 W., 236. 

The act of the territorial legislature of '54. 
authorizing bank owners to build wharves 
in front of their premises, was but a li- 
cense, and, until availed of, was revocable; 
and the constitution and C laws 
have abrogated the act: 

The building by the state ‘or its grantees 
of wharves upon shores of navigable wat- 
ers is neither a taking nor a damaging of 
privato property for public use: Id. 

Under the Const., Art. XV., § 3, requiring 
the legislature to provide for the appoint- 
ment of a commission, etc., to locate har- 
bor lines, a riparian proprietor within a 
mile of the corporate limits of any city has 
no right to extend wharves in front of his 
land below high water mark except by per- 
mission of the state: Id. 

A wharf is not land within the rule that 
land cannot pass as appurtenant to land; 


and tide flats may pass as appurtenant to 
a wharf, if necessary to its use: Brown v. 
Carkeek, 14 W., 43. 

A wharf belonging to an individual may 
from its use become in its nature a public 
wharf: Barrington v. Commercial Dock 
Co., 15 W., 170. 

While this section recognizes the right of 
private ownership in wharves, the section, 
as a whole cannot be construed to mean 
that such private property may not be de- 
voted to such use as will, in contemplation 
of law, make it partake of the nature of a 
public wharf: Id. 

Every vessel has a license to use, for her 
safety or convenience, any public wharf, on 
navigable waters, or any private wharf, 
which by the nature of its use, becomes af- 
fected with a public interest, upon the pay- 
ment of reasonable Whartage charges: Id. 

Riparian owners on navigable rivers who 
have built wharves out to navigable water 
in front of their land, under permission and 
license of the state. have rights of private 
property therein which cannot be taken for 
public use or otherwise without due pro- 
cess of law: Lewis v. City of Portland, 2 
Or., 133; 42 Am. St. Rep., 172. 


3 4076. County Commissioners May Authorize Wharf and Prescribe Rates. 
Whenever any person shall be desirous of erecting any wharf at the ter- 


minus of any public highway, or at any accustomed landing place, he may 
apply to the county commissioners of the proper county, who, if they shall be 
satisfied that the public convenience requires said wharf, may authorize the 
same to be erected and kept up for any length of time not exceeding twenty 
years. And they shall annually prescribe the rates of wharfage and charges 
thereon, but there shall be no charge for the landing of passengers or their bag- 
gage. No such authority shall be granted to any person other than the owner 
of the land where the wharf is proposed to be erected, unless such owner shall 
neglect to apply for such authority; and whenever application shall be made 
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for such authority by any person other than such owner, the board of county 
commissioners shall not grant the same unless proof shall be made that the 
applicant caused notice in writing of his intention to make such application, 
to be given by posting up at least three notices in public places in the neighbor- 
hood where the proposed wharf is to be erected and one notice at the county 
court house, twenty days prior to any regular session of the board of county 
commissioners at which application shall be made and by serving a copy of 
said notice in writing upon such owner of the land, if residing in the county, 
at least ten days before the session of the board of county commissioners at 
which the application is made. When such application is heard, if the owner 
of such land applies for such authority and files his undertaking with one or 
more sureties to be approved by the county commissioners in a sum not less 
than one hundred dollars nor more than five hundred dollars, to be fixed 
by the county commissioners, conditioned that such person will erect said 
wharf within the time therein limited, to be fixed by the county commission- 
ers, and maintain the same and keep said wharf according to law; and if 
default shall at any time be made in the condition of such undertaking dam- 
ages not exceeding the penalty may be recovered by any person aggrieved 
before any court having competent jurisdiction, then said county commission- 
ers shall authorize such owner of the land to erect and keep such wharf. 
If such owner of the land does not apply as aforesaid the commissioners 
may authorize the same to be erected and kept by such applicant upon his 
entering into an undertaking as required of such owner of the land. [L. ’54, 
p- 37, § 1; L. 763, p. 531, § 2; Cd. 781, § 3272; 1 H. C., § 2137; L. 793, 
p. 77, § 1] 


3 4077. Incorporated Towns May Authorize Wharf—Liability for Damages. 

Whenever any person or persons shall be desirous of erecting a wharf at 
the terminus of any street of any incorporated town or city in the state, he or 
they may apply to the municipal authorities of such town or city, who, if they 
shall be satisfied that the public convenience requires said wharf, may author- 
ize the same to be erected and kept in repair for any length of time not ex- 
ceeding ten years; and every person building, owning, or occupying a wharf in- 
this state, upon which wharfage is charged and received, shall be held account- 
able to the owner or owners, consignees or agents, for any and all damage 
done to property stored upon or passing over said wharf, in consequence of 
the unfinished, incomplete, or insufficient condition of said wharf; and every 
such person shall post or cause to be posted in a conspicuous place on said 
wharf the established rates of wharfage, noting passengers and their baggage 
free. [L. 55, p. 37, $1; L. 63, p. 531, $3; Cd. 81, § 3273; 1 H. C., § 2138.] 


¢ 4078. Wharves Without Banisters or Railings Deemed Incomplete. 

All wharves now standing, or hereafter to be built, in this state, shall be 
deemed insufficient, incomplete, and unfinished unless they have good and 
substantial banisters or railing on the sides thereof, or a strip of hewn timber 
at least eight by ten inches square, well secured al] round said wharves within 
ten inches of the outer edge thereof, except at the ends. [T.. >60, p. 327, $ 2; 
L. 63, p. 532, $ 4: Cd. 781, § 3274; 1 H. C., § 2139.] 
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ARTICLE 4.—ExcavaTIon ‘oF WATERWAYS BY PRIVATE CONTRACT. 


@ 4080. Contract for. 


The commissioner of public lands of the state of Washington may, when 
in his judgment the interests of commerce would be subserved thereby, enter 
into contract with any person or persons, or incorporated companies doing 
business in the state of Washington, for the excavation of any waterway or 
waterways through any lands belonging to the state of Washington, or to 
any citizen or corporation of said state, and for the filling in and raising 
above high tide of any tide or shore lands belonging to the state of Washing- 
ton, and upon the completion of such contract such person or persons or 
incorporated company shall become entitled to and shall have a lien, as in 
this article provided, upon all tide and shore lands belonging to the state 
of Washington, adjacent to such waterway, and remaining unsold at the date 
of the approval of this act, that they may fill in and raise above high tide, 
and all purchasers of said tide and shore lands from the state of Washington 
shall take the same subject to said lien: Provided, however, That such con- 
tract shall not become binding or operative until approved by the governor, 
nor until such person or persons or incorporated company shall have filed 
with the commissioner of public lands, a bond in the penal sum of not less 
than twenty-five hundred, nor more than twenty-five thousand dollars, as 
in the judgment of said commissioner of public lands shall be considered 
necessary in a particular case, with sureties to be approved by said commis- 
sioner of public lands, said bond to be conditioned for the faithful perform- 
ance of said contract: Provided further, That no lands shall be affected 
thereby except lands within or in front of incorporated citics or towns, or 
within one mile thereof on cither side, or lands between any inner and outer 
harbor lines established by proper authority. [L. 793, p. 241, § 1.] 


The act of Mar. 26, '90, giving the im- 


struction of the Lake Washington and El- 
prover of tide lands preference right of pur- 


liot Bay Canal, by private contract, the 


chase, etc., and in case such privilege has 
not been exercised, the state may, by a 
subsequent law, provide for the use and 
occupation of the tide land for other pur- 
poses, without any impairment of any obli- 

ation due to the prior improver: Allen v. 

orrest, 8 W., 700. 

Where the law ‘prescribes -the ways in 
which water ways for use of navigation, 
ete.” and provides the manner in which 
liens shall be apportioned and how they 
may be paid and discharged, such provis- 
fon becomes a part of any contract pursu- 
ant to such law and any conflicting provis- 
fons of the contract as to the apportion- 
ment of the liens must be regarded as mere 
surplusage: Scholpp v. Forrest. 11 W.. 640. 

Under this article, providing for the con- 


¢ 4081. What Contract to Specify. 


commissioner has power, with the consent 
and approval of the harbor commissioners, 
to enter into contract for excavating water 
ways through lands not owned by the state, 
both tide and upland: Id. 

The fact that the commissioners, subse- 
quently make another contract with the 
same parties on the same subject matter, 
providing for excavation of material from 
the same waterway, the latter contract 
merely enlarges the scope of the former, 
does not affect the validity of either con- 
tract, the two in effect. constituting but one 
contract; and he is authorized to issue the 
certificate creating the lien whenever any 
part of the work suitable for the purposes 
of commerce have been performed: Id. 


Said contract with the commissioner of public lands shall specify the 


waterway or waterways proposed to be excavated, and the lands to be affected 
thereby, and shall be accompanied by a map of the locality or localities 
showing said waterway or waterways, and their relation to the harbor lines 
and reservations in front of the cities or towns where the same are located, and 
shall show the tide and shore lands to be filled in and raised above high tide, 
properly designated and subdivided as nearly in accordance with the existing 
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subdivisions of abutting uplands as the préper location of said waterway or 
waterways will permit, and shall specify and exhibit the waterway or water- 
ways proposed to be excavated as to their depth and width and extent: Pro- 
vided, That when harbor lines and waterways have been established by the 
harbor line commission of the state, no other waterways shall be excavated 
except the waterways exhibited on the final maps of said harbor line commis- 
sion, except with the consent and approval of such harbor line commission; 
and where no harbor lines and waterways have been so established then the 
plan mentioned in said contract must, before being adopted by said commis- 
sioner, be submitted to and approved by the harbor line commission: And 
provided further, That if no harbor line commission be in existence, then the 
commissioner of public Jands shall establish waterways which may be exca- 
vated as herein provided. [L. 793, p. 242, § 2.] 


@ 4082. Time of Commissioner May Extend. 

Said contract shall specify the time of beginning work on said waterway 
or waterways, and the time when such work shall be completed: Provided, 
That the time set for the beginning of ‘said work shall be within six months 
of the signing of said contract, and the time set for the completion of said 
work shall be a reasonable time, to be determined in each case by the com- 
missioner of public lands, according to the difficulties to be encountered: 
And provided further, That said commissioner of public lands, upon showing 
of due diligence on the part of the contracting parties may grant an extension 
of the time for the beginning or completion of said work. [L. 793, p. 242, 


§ 3.] 


¢ 4083. Commissioner’s Certificate of Cost. 

Upon the completion of the work, provided for by said contract, or any 
part thereof, capable of separate use for the purposes of navigation, according 
to the terms and conditions of said contract, and within the time provided 
therein, or such further extension of time as may have been granted by 
virtue of the preceding section, the commissioner of public lands shall issue 
his certificate to the contracting parties, or their assigns, showing the actual 
cost of the filling in and raising above high tide of all tide and shore lands 
so filled in and raised above high tide by such completion of said work, or 
such separate portion thereof, and specifying and describing, with reasonable 
certainty, the lands so filled in and raised above high tide. Upon the filing 
in the oftice of the county auditor of the county or counties in which such 
lands are situated, of such certificate of the commissioner of public lands, 
said contracting parties shall acquire a lien, and the same shall thereupon 
attach, for the amount specified in such certificate, with fifteen per cent 
additional thereon, and with interest on such amount and additional percent- 
age from the date of such certificate at the rate of eight per cent per annum 
until payment: Provided, however, That such lien shall not be operative 
for an amount exceeding the cost of the work as stated in the contract, or, 
as the case may be, such portion of said stated cost as shall be proportionate 
to the part of the work with reference to which the certificate has issued, 
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upon the bonds specified in such certificate. Such lien shall not be in solido, 
and upon the sale by the state to any person, or by any owner claiming under 
the state to any other person, of any of the tide and shore lands specified in 
such certificate, the lien herein granted may be discharged, as hereinbelow 
provided, as to any such part of said lands separately granted or owned, upon 
the payment of such part of the amount for which the lien upon the lands 
was given in the first instance as shall bear the same proportion to said whole 
amount which the area of such separate part of such lands bears to the area 
of the whole thereof. The amount due on such lien, or any proportionate 
part thereof separately payable as above provided, shall be payable by any 
owner of said lands, or any part thereof separately owned, as the case may be, 
other than the state, in ten equal annual installments, the first installment 
at the end of the first year after the sale of such lands, or of such separate 
portion thereof, by the state; and the remaining installments, one at the end 
of each year thereafter, with accompanying interest on each of such install- 
ments, as hereinbefore provided, to the time of the payment thereof, and such 
lien may be foreclosed in the manner provided by law for the foreclosure of 
other hens on real estate for non-payment of the whole amount due, or of 
any separate installment or installments thereof which shall have become 
due. If such lands specified in any such certificate shall not be sold by the 
state, within one year after the date of such certificate, the parties in whose 
favor such certificate was issued, or their assigns, shall have the option during 
the next succeeding six months to purchase such lands, or any part thereof, 
from the state in the manner provided by then existing laws for the sale of 
tide lands of the state. This article shall not be so construed as to create 
any obligation on the part of the state to pay or discharge any lien which may 
attach to such lands by virtue of the provisions thereof. [L. ’93, p. 243, § 4.] 


¢ 4084. Application for Contracts. 

Any person or persons, or any corporation, doing business in this state 
may give notice in writing to the commissioner of public lands of his or their 
intentions to comply with the provisions of this article at any given locality 
or localities, describing the same in general terms, and thereafter they shall 
have ninety days after the completion of the publication hereinafter men- 
tioned within which to prepare the maps, specifications and contracts herein 
provided for. And the giving of said notice shall place the lands described 
therein subject to the operation of this article until the making and signing 
of the contracts herein provided for, and the making and signing of said 
contract shall make the lands described therein subject to the operating of 
this article pending its execution, and all persons or corporations purchasing 
said lands from the state in the meantime shall take the same subject to the 
ultimate len upon the same, provided for herein: Provided, however, That 
this section shall not be so construed as to require the commissioner of public 
lands to enter into any contract whatever, or the governor to approve any 
contract whatever; and said commissioner of public lands shall have the right 
to refuse to make any contract, and the governor shall have the right to refuse 
to approve any such contract which in their judgment or in the judgment of 
either of them would be detrimental to the interests of the state: And 
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provided further, That the commissioner of public lands shall publish for 
thirty days, at the expense of the applicant, in some newspaper of general 
: circulation, in the county where said lands are situated, notice of the pendency 
of such application, and request all interested parties to appear before him at 
the time and place mentioned in said notice and state their objections; and 
no contract shall be entered into by the commissioner of public lands for the 
improvement of any such waterway or waterways until after the date fixed in 
said notice at which interested parties may appear and be heard. [L. ’93, p. 
244, § 5.] 


@ 4085. Right-of-Way Through Public Lands. 


A right-of-way is hereby granted for any waterway or waterways herein 
provided for through any lands belonging to the state of Washington of suffi- 
cient width to accommodate said waterway or waterways; the width and defin- 
ite location of such right-of-way, however, shall be plainly and completcly 
specified in the contract herein provided for. [L. 793 p. 245, § 6.] 


¢ 4086. Bulkheads, etc. 

All contracts provided for herein shall specify the character of all bulk- 
heads and other restraining works and be accompanied by drawings and speci- 
fications of the same, and the commissioner of public lands shall be the judge 
of the sufficiency thereof, and of the minimum depth to which any waterway 
shall be excavated, in order to make the same useful for the purposes of com- 
merce and navigation. [L. 793, p. 245, § 7.] 


¢ 4087. Apportionment of Cost. 

In ascertaining the cost of filling in and raising above high tide of any 
tide or shore lands, the cost of all bulkheads, and other restraining works, 
and the cost of filling in and raising above high tide of all streets, alleys and 
public squares or places, shall be apportioned to the lands benefited thereby, 
in addition to the cost of filling in such lands. [L. ’93, p. 245, § 8.] 


@ 4088. Waterways Open to Public Tolls. 

All waterways excavated through any tide or shore lands belonging to 
the state of Washington by virtue of the provisions of this article, so far as 
they run through said tide or shore lands, are hereby declared to be public 
waterways, free to all citizens upon equal terms, and subject to the jurisdic- 
tion of the proper authorities, as provided by law:: Provided, That where 
tide gates or locks are considered, by the contracting parties excavating any 
waterways, to be necessary to the efficiency of the same, the commissioner of 
public lands may, in his discretion, authorize such tide gates or locks to be 
constructed and may authorize the parties constructing the same to operate 
them and collect a reasonable toll from vessels passing through said tide gates 
or locks: Provided further, That the state of Washington or the United 
States of America can, at any time, appropriate said tide gates or locks upon 
payment to the parties erecting them, of the reasonable value of the same at 
the date of such appropriation, said reasonable value to be ascertained and 
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determined as in other cases of condemnation of private property for public 
use. [L. 793, p. 246, § 9.] 


¢ 4089. Appraisement of Tide Lands Proposed to Fill. 


If the commissioner of public lands shall determine to let any contract 
for the excavation of a-waterway, as hereinbefore provided, the tide land 
appraisers appointed in the county in which said tide lands lie, shall forthwith 
appraise the tide lands which it is proposed to fill in by the excavation of such 
waterway, at their actual value at the time of letting such contract, and the 
said lands so appraised shall never be disposed of by the state for less than 
such appraised value. [L. 93, p. 246, § 10.] 


TITLE XXII. 


OF WATER RIGHTS. 


CHAPTER I. OF THE RIGHT TO APPROPRIATE WATER GENERALLY 4090 
II. OF THE RIGHT OF APPROPRIATION FOR IRRIGATION . 4100 
III. OF THE ORGANIZATION OF IRRIGATION DISTRICTS AND 
THE IssUANCE OF Bonps THEREON - 4166 
‘IV. OF THE DISORGANIZATION oF IRRIGATION Districts . 4245 


CHAPTER I. 


OF THE RIGHT TO APPROPRIATE WATER GENERALLY. 


24090. Unit of Measurement. 


The unit of measure for water for irrigation, mining, milling, and me- 
chanical purposes in this state shall be a cubic foot of water per second of 
time. [L. ’90, p. 729, $ 1; 1 H. C., § 1862.] 


See infra §4281, right to appropriate water, 
etc. 

Land lying below the line of ordinary high 
water mark in fresh water lakes belongs to 
the state: McCue v. Bellingham Bay Water 
Co., 5 W., 156. 

To maintain a water course the water 
must usually flow therein in a certain direc- 
tion. and in a regular channel, having 
banks. The stream must have a substan- 
tial existence, but the fact that its source 
is a flowing spring does not change its na- 
ture, or exempt the water from appropria- 
tion: Geddis v. Parrish, 1 W., 587; Hind- 
man v. Rizor, 21 Or., 112. 

If one has appropriated the waters of a 
stream flowing across public lands by erect- 
ing on his own lard a ditch, one acquiring 
title from the United States takes subject 


to such appropriation, and he cannot, by 
obstructions on his own land, divert the 
water from the ditch of the prior appro- 
priator: Geddis v. Parrish, supra; Stickler 
v. Colorado Springs, 25 Am. St. Rep., 24, 
note. 

The fact that the owner of the lower land 
acquired title through purchase of posses- 
sory right merely, and not by deed, does not 
affect his title to the water rights, as they 
pass as an appurtenant to the land, a com- 
plete title to which was obtained through 
the sale and possession thereunder of the 
possessory right: Geddis v. Parrish, supra. 

Water courses on the public lands of the 
United States are subject to appropriation 
by use in accordance with local customs 
and laws; and vested rights so acquired 
cannot be divested by relation back of a 
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patent granted to one who had pre-empted 
the land through which the water course 
passes and who did not make final proof 
until after such appropriation had been 
made: Ellis v. Pomeroy Imp. Co., 1 W., 572. 

One who is present and aids in the appro- 
priation of a water course, and afterwards 
sells his interest in the water rights so ac- 
quired, is estopped from asserting any claim 
to such water rights under a patent after- 
wards obtained by him as a pre-emptor of 
the land through which the water course 
passes: Id. 

The prior appropriator of the flow of 
water over the public land of the United 
States, has, by local custom which is rec- 
ognized by the United States, a vested right 
therein, which cannot be defeated by one 
who, having consented to such appropria- 
tion, subsequently files a homestead entry 
and obtains a patent for the land: Thorpe 
v. Tenem Ditch Co., 1 W., 566; Stickler v. 
e Colorado Springs, 2 Am. St. Rep., 254, note. 

Conceding that the territorial statutes of 
1873 do not extend the right to appropriate 
water to any except land owners, they are 
not intended to restrict the right of prior 
appropriation as it existed by the local cus- 
toms and under the decisions of the courts, 
by which it was immaterial whether the 
appropriator was a land owner or not: 
Thorpe v. Tenem Ditch Co., supra. 

If proprietors of a ditch have transferred 
the right to control the water for their in- 
dividual use to a corporation created for 
and engaged in the business of farming and 
irrigation, the corporation is a trustee ef an 
express trust. and may sue as such to en- 
force the rights of such proprietors to the 
water appropriated: Id. 

In an action to enjoin defendant from in- 
terfering with plaintiff's use of water in a 
certain stream the issue should be resolved 
in favor of the prior appropriator: Wold v. 
Mav. 10 W., 157. 

The operation of a flouring mill is one of 
the purposes for which water can be ap- 
propriated under the customary law of 
mining regions adopted by act of On ETESE 
of IS66: Tsaaes v. Barber, 10 W.. 124 

The right to prior appropriation of water 
upon the public domain for mining and oth- 
er beneficial purposes has been established 
by a custom so universal that courts must 
take judicial notice thereof: Id. 

Persons acquiring title to portions of the 
public domain before the passage of the act 
of congress of July 26. 1866, took the land 
subject to the right of prior appropriators 
in the waters of streams running through 
such land: Td. 

The right of the prior appropriator to use 
of water upon public land of the United 
States as recognized by act of congress of 
July 26, 1866, exists as a part of the laws 


and customs of the locality of Eastern 
Washington: %Id.; cited in Wold v. May, 
supra. 

The fact that a lower riparian owner 


stands by for several vears without seeking 
relief in the courts, after the upper riparian 
owner has wrongfully diverted the waters 
of a stream, and allows the wrong-doer to 
construct expensive dams, flumes and con- 
duits to convey diverted waters to a neigh- 
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boring town, contains none of the essential . 
elements of estoppel; and the doctrine of 
laches or acquiescence cannot be invoked, 
although acquiesced in for nine years, the 
expensive improvements he was not called 
on to object to, since they were erected 
upon other premises than his own: Rigney 
v. TacomalL. & W. Co.. 9 W., 577. 

The fact that a stream widens into a 
marsh or swamp will not deprive it of its 
character as an actual water course, if it 
continues its current through the swamp, 
and finally emerges therefrom in a well-de- 
fined channel, and the permanent diversion 
of the water by a riparian owner for the 
purpose of supplying a town may be en- 
joined by a lower riparian owner. however 
slight the damage from a pecuniary point 
of view when the diversion is a continuing 
one: 

The owner or tenant of lands on the bank 
of a stream has a right to the use of the 
water which flows in the stream adjacent 
to his land, as it is wont to run. without 
diminution or alteration, and may enjoin 
ee ea injury thereto: Crook v. Hewitt, 

ae 

The Be that a complainant in a suit to 
restrain the diversion of a stream from its 
natural flow has a right to an action for 
the recovery of damages does not afford 
such an adequate and effectual reli-f at law 
as to bar recourse to a court of equity, 
when the diversion is a continuing one, con- 
stantly operating to his injury: Rigney v. 
Tacoma Light & W. Co., supra. 

A riparian owner jis not entitled to dam- 
ages for the diversion of water tributary to 
a lake at whose outlet he was operating a 
mill, when in the wet season there was 
abundance of water in the stream and lake 
but dry in the summer, and no proof tend- 
ing to show that the water percolating be- 
low the surface was confined to a space 
immediately below the bed of the stream, 
although the whole valley or watershed had 
an underlying impervious stream through 
gravel, the general trend or flow was to- 
wards the bed of the stream: Meyer v. Ta- 
coma I. & W. Co., 8 W. 14. 

In an action for special damages for loss 
of hop crop by reason of diversion of waters 
by a riparian proprietor, it is unnecessary 
to. allege that plaintiff had the right to use 
the water of the creek or any portion of it, 
and the measure of damages Is the market 
value of the crop alleged to be lost over the 
cost of producing. harvesting coe market- 
ing: Shotwell v. Dodge. S W. 

If a lower riparian proprietor ecan make 
use of water only by means of a dam which 
floods the land of an upper riparian pro- 
prietor, he is not in a position to recover 
damages for a diversion of a portion of the 
waters of a stream by the upper owner; 
but if the latter diverts a considerable por- 
tion of the water from a flowing stream 
without showing a reasonnble use thereof, 
a lower proprietor is entitled to nominal 
damages: Jd. 

Injunction will not be granted to restrain 
pumping of water from a fresh water lake 
when it is not shown that abutting owners 
will suffer actual and material Cae Win- 
termute v. Tacoma L. & W. Co., 3 W. 727. 


Right to Use by Appropriation. 


The right to the use of water in any lake, pond, or flowing spring in this 
state, or the right to the use of water flowing in any river, stream, or ravine of 
this state, for irrigation, mining, or manufacturing purposes, or for supplying 


cities, towns, 


or villages with water, or for water works, may he acquired by 


appropriation, and as between appropriations, the first in time is the first in 


right. [IL. 791, p. 327, § 


1; 1 H. C., $ 1709.] 
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. $4092. How Appropriated. 


Any person, persons, corporation, or association desiring to appropriate 
water must post a notice in writing in a conspicuous place at the point of 
intended storage or diversion, stating therein,— 

1. That such appropriator claims the water there lying, being, or flowing to 
the extent of one cubic foot of water per second of time, or some multiple or 
some fractional portion thereof; 

2. The purpose for which said water is appropriated, and the place or places, 
as near as may be, of intended use; 

3. The means by which it is intended to store or divert the same; 

4. X- copy of the notice must, within ten days after it is posted, be filed 
for record in the office of the county auditor of the county in which it is 
posted. [L. 791, p. 327, § 2; 1 H. C., § 1710.] 


¢ 4093. Appropriator Must Commence Construction or Excavation, When. 

If said use is by storage, the appropriator must, within three months after 
the notice is posted, commence the construction of the works by which it is 
intended to store the same. If said use is by diversion, the appropriator must, 
within six months after the notice is posted, commence the excavation or 
construction of the works by which it is intended to divert the same; it being 
herein expressly provided that such works must be diligently and continuously 
prosecuted to completion, unless temporarily interrupted by the elements. 
[L. 791, p. 328, $ 3; 1 H. C., § 1711.] 


@ 4094. Relation—Effect of Failure to Comply with Rules. 

By a strict compliance to the above rules the appropriator’s rights to 
the use of the water actually stored or diverted relates back to the time the 
notice was posted; but a failure to comply therewith deprives the appropriator 
of the right to the use of the water as against a subsequent appropriator who 
faithfully complies with the same. [L.’91, p. 328, § 4; 1 H. C., § 1712.] 


2 4095. Rights Cease Unless Acted on. 


Persons who have heretofore appropriated water, and have not con- 
structed works or have not diverted the water and applied it to some puropse, 
as herein stated, must, within thirty days after this act takes effect, proceed 
as in this chapter provided, or their right ceases. [L. 791, p. 328, § 5; 1 H. 
C., § 1713.] 


¢ 4096. Right of User May be Transferred—Notices to be Recorded. 

The right to the use of water acquired by appropriation may be trans- 
ferred, like other property, by deed. The county auditor of each county 
in this state must keep a book in which he must record the notices provided 
for inthis chapter. [L. 791, p. 328, $ 6; 1 H. C., § 1714.] 

The conveyance of an irrigating ditch does water is obtained, or is not constructed 
not convey any water rights, where the with sutHicient fall to carry the water on 


ditch is not at the time of the conveyance’ the land: Wold v. May, 10 W., 157. 
connected with the creek from which the 


¢ 4097. Construction. © 
Appropriations of water heretofore made for any of the purposes in this 
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chapter provided are hereby recognized, but this chapter shall not be con- 
strued to interfere with vested rights. [L. ’91, p. 328, § 7; 1 H. C., § 1715.] 


? 4098. Application of Certain Sections—Vested Rights. 

The provisions of sections 4092, 4093, 4094 and 4095 shall only apply 
to appropriations of water made for irrigation, and shall not apply to appro- 
priations for irrigation made prior to the passage of this act, nor to water 
rights existing at the date of the passage of this act: Provided, That in 
appropriations for irrigation, begun but not completed prior to the passage of 
this act, the appropriator shall comply with the provisions of said sections 
4092, 4093, 4094 and 4095: And further provided, That said sections shall 
not interfere with. the vested rights of any irrigation district now organized. 
[L. 791, p. 328, § 8; 1 H. C., § 1716.] 


2 4099. Purpose for Which Appropriated May be Changed—Relation. 

Water appropriated for any of the purposes in this chapter mentioned 
may be changed to any other purpose herein specified, or to any other bene- 
ficial use, and the right to such use shall relate back to the original appro- 
priation. [L. 91, p. 329, § 9; 1 H. C., § 1717.] 


CHAPTER II. 
OF THE RIGHT OF APPROPRIATION FOR IRRIGATION. 


¢ 4100. Surplus Waters May be Appropriated—Nature of Use. 

Any person is entitled to take from any of the natural streams or lakes 
in this state water for the purposes of irrigation, not heretofore appropriated 
or subject to rights existing at the time of the adoption of the constitution of 
this state, subject to the conditions and regulations imposed by law: Provided, 
That the use of water at all times shall be deemed a public use, and subject 
to condemnation as may from time to time be provided for by the legislature 
of this state. [L. 90, p. 706, § 1; 1 H. C., § 1718.] 


See § 4312 infra; also the last preceding chapter. 


¢ 4101. Riparian Proprietors Entitled to Use Unappropriated Waters. 

All persons who claim, own, or hold a possessory right or title to any 
land, or parcel of land, within the boundary of the state of Washington, when 
such lands, or any part of the same, are on the banks of any natural stream of 
water, shall be entitled to the use of any water of said stream not otherwise 
appropriated, for the purposes of irrigation, to the full extent of the soil for 
agricultural purposes. [L. 790, p. 706, § 2; 1 H. C., § 1719. ] 


¢ 4102. Right-of-Way Across Intervening Lands. 

When any person owning claims in such locality has not sufficient length 
of area exposed to said stream or lake to obtain a sufficient flow of water to 
irrigate his land, he shall be entitled to the right-of-way through the farms or 
tracts of land which lie between him and said stream or lakes, or the farms 
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or tracts of lands which lie above and below him on said stream or lake, for 
the purposes hereinbefore stated. [L. 90, p. 706, § 3; 1 H. C., § 1720.] 


3 4103. Extent of Right-of-Way. 
Such right-of-way shall extend only to a ditch sufficient for the purpose 


required, together with the right of ingress and egress to construct, maintain, 
and repair the same. [L.’90, p. 707, § 4; 1H.C., § 1721.] 


3 4104. Condemnation of Right-of-Way for Ditches. 

Upon the refusal of the owner of land or lands, through which it is pro- 
posed to run said ditch to permit the passage of the same through their prop- 
erty, the person or persons desiring to open such ditch may proceed to con- 
demn and take the right-of-way therefor, under the provisions for the con- 
demnation of water and rights-of-way hereinafter provided for in this chapter. 
[L. 790, p. 707, § 5; 1 H. C., § 1722.] 


@ 4105. Commissioners to Apportion Water, When. 

In case the volume of water in any natural stream shall not be sufficient 
to supply the continued wants of the entire country through which it passes, 
then the judge of the superior court of the county—or in case the said stream 
shall run through more than one county, then the judge of the superior court 
of either county—through which said stream runs shall appoint three com- 
missioners, as hereinafter provided, whose duty it shall be to apportion, in 
a just and equitable manner, a certain amount of said water, upon certain 
alternate days, in certain localities, as they may, in their judgment, think best 
for the interest of all parties concerned, and with due regard to the legal rights 
of all. [L. 790, p. 707, § 6; 1 H. C., § 1723.] 


@ 4106. Non-Riparian Owner May Take Surplus. 

Any person who owns or has the possessory right to Jands in the vicinity 
of any natural stream or lake, not abutting such stream or lake, may take 
water from such stream or lake if there be any surplus or unappropriated 

water in such stream or lake. [L. 790, p. 707, § 7; 1 H. C., § 1724.] 


4107. Right-of-Way for Non-Riparian Appropriators. 

The persons referred to in the preceding section shall be entitled to the 
right-of-way sufficient for a ditch to carry the water required to fully irrigate 
their land, or to carry such water as they may be entitled to, with full right of 
ingress and egress to construct, repair, and maintain such ditch over the lands 
lying between the land of such person and the point on the natural stream 
or lake from which they wish to take water, and from which they are entitled 
to take water, and the land which they wish to irrigate, which right-of-way 
shall be subject to condemnation, as hereinafter provided for in this chapter. 
[L. 790, p. 707, § 8; 1 H. C., § 1725.] 


2 4108. Commissioners to Apportion, When Insufficient Water. 


In case at any time the supply of water in any natural stream or lake is 
below the usual supply of water in said stream or lake, upon application of 
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any person interested, the superior court of any county through which said 
stream or lake may flow shall appoint three commissioners, whose duty it shall 
be to immediately go upon said stream or lake and apportion the water run- 
ning in said stream or lake to the different persons entitled to use the said 
stream or lake, as may to them seem equitable and proper, having due regard 
for the vested rights of the persons so entitled to use water from said stream 
or lake: Provided, That said commissioners shall apportion to all persons 
upon such stream or lake water for domestic purposes before any water is 
allowed to be taken from said stream or lake for the purposes of irrigation: 
And provided, That in case of unusual drought, said commissioners shall en- 
deavor to apportion the water to the persons entitled to use the water from 
said stream or lake, so that the orchards and perennial plants upon farms of 
such person so entitled to use such water shall be supplied with sufficient 
water to keep them alive. [L. 90, p. 708, § 9; 1 H. C., § 1726.] 


? 4109. Basis of Determination. 

The vested rights to water, whenever called into question in any court, 
and whenever the same are required to be determined by any commissioners or 
commissioner, under the provisions of the laws of this state, shall be based 
and determined upon the usual volume of water annually flowing in the 
natural streams and lakes of the state; and in the event of any of the said 
streams or lakes being unusually low, the rights of all persons to water out of 
the said stream or lake shall be reduced in accordance with the reduction of 
the water in said stream or lake below the usual stage of water in said stream 
or lake at the time of year when the particular matter is brought before said 
commissioners, commissioner, or court. [L. >90, p. 708, § 10; 1 H. C., § 
1727.] l i 


2? 4110. When Right of Appropriation Attaches. 

Any person desiring to dig a ditch or canal from any natural stream or 
lake of water in this state, for the purpose of carrying water to irrigate lands, 
shall be entitled to take water from said stream or lake not appropriated 
at the time that the construction of said dich is begun: Provided, That such 
person shall not keep or store, by virtue of the said ditch, any more water 
than is used for the purposes of irrigation. [L. 90, p. 708, § 11; 1 H. C., § 
1728.] 


@ 4111. Commissioners to Determine Proper Amount of Water in Ditch. 
Upon the application of any person interested, the superior court of any 
county in which any ditch, or the part of any ditch, constructed in accordance 
with the preceding section is situated, may appoint three commissioners to 
inquire and determine whether or not more water is diverted by means of said 
ditch than is used, or than is to be properly used, during any season, for the 
purposes of irrigation, and the decision of said commissioners shall be final, 
and they shall have power to order and require the person having charge of 
said ditch to turn off such part of the water in said ditch as they may deem 
to be unnecessary for the use of the land being cultivated and to be culti- 
vated during such season by water taken from said ditch; and any failure 
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upon the part of the person controlling said ditch to comply with the order 
of said commissioners aforesaid shall be punished as a contempt of the superior 
court of the county appointing said commissioners; and all persons con- 
structing ditches and taking water from the natural streams or lakes of this 
state, as provided for herein, shall take the same subject to all the conditions, 
restrictions, and regulations of this section and of the laws hereafter made 
and provided. [L. 90, p. 709, § 12; 1 H. C., § 1729.] 


4 4112. Natural Stream Used as Watercourse—Allowance for Evaporation. 


Any person may take any water which he may have a right to use along 
any of the natural streams or lakes of this state, but not so as to raise the waters 
thereof above ordinary high water mark; but due allowance shall be made 
for evaporation and seepage, the amount of such seepage to be determined 
by the commissioners of irrigation of the district, or if there be no such com- 
missioners, then by the county commissioners of the county in which the 
water shall be taken out for use, upon the application of any person interested. 
[L. 790, p. 709, § 13; 1 H. C., § 1730.] 


3 4113. Pumps May be Used to Raise Water. 

All persons on the margin, brink, neighborhood, or precinct of any 
natural stream or Jake of water shall have the right and power to place upon 
the bank of such stream or lake a wheel, steam pump, or other machine for the 
purpose of raising water to the level required for the use of such water in irti- 
galing any land. The person desiring to use such water shall be entitled to 
condemn a right-of-way over any tracts of land between the point where he 
takes the water from any natural stream or Jake and the place where he desires 
to use the same, in accordance with the provisions hereinafter made for the 
condemnation of right-of-way and of water. [L. 790, p. 709, § 14; 1 H. C., 
§ 1731.] 


¢ 4114. Waste, Seepage, and Spring Waters, by What Laws Covered. 

All ditches now constructed, or hereafter to be constructed, for the 
purpose of utilizing the waste, seepage, or spring waters of the state, shall be 
covered by the same laws as those ditches constructed for the purpose of utiliz- 
ing the water of natural streams and lakes: Provided, That the person upon 
whose lands the seepage or spring waters first rise shall have a prior right to 
such waters, if capable of being used upon his lands. [L. ’9C, p. 710, § 15; 1 
H. C., § 1732.] 


¢ 4115. Priority of Right Where Land Previously Watered by Seepage. 
All persons who shall have enjoyed the use of the water in any natural 
stream or lake for the irrigation of any land by the natural overflow or seep- 
age of the water of such stream or lake shall, in case of diminution of the 
water supplied by such stream or lake, from any cause, so as to prevent such 
irrigation therefrom in as ample a manner as formerly, have the right to 
construct a ditch for the irrigation of such land, and to take water from such 
stream or lake therefor; and his right to water through such ditch shall have 
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the same priority as though such diteh had been constructed at the time he 
occupied and used such land. [L.’90, p. 710,§ 16; 1 H. C., § 1733. ] 


24116. Division of Water When Insufficient Supply. 

If at any time any ditch from which water is or shall be drawn for irriga- 
tion shall not be entitled to the full supply of water from the natural stream 
or lake which supplies the same with water actually received into and carried 
by such ditch shall be divided among all the consumers of water from such 
ditch, as well as the owners, shareholders, and stockholders thereof, as the 
parties purchasing water therefrom, and the parties taking water, partly 
under and by virtue of holding shares, and partly by purchasing the same, 
shall each receive his share pro rata, according to the amount he (in cases in 
which several consume water jointly) shall then be entitled to, so that owners 
and purchasers shall not suffer from a deficiency rising from the cause afore- 
said, each in proportion to the amount of water which he should have received 
in case no such deficiency of water had occurred. [L. 90, p. 710, § 17; 1 H. 
C., § 1734. ] 


l 4117. Artesian Wells, Right-of-Way From. 

Any person who may be entitled to water from any artesian well shall 
have the right to condemn the right-of-way for a ditch to convey such water 
for the purpose of irrigation over the lands intervening between such well and 
the place where the party owning such water wishes to use the same, and such 
right-of-way may be condemned sufficient for the purpose of conveying the 
water, together with the right of ingress and egress, to construct, maintain, 
and repair said ditch, as is hereinafter provided for in this chapter. [L. 790, p. 
711, § 18; 1 H. C., § 1735. ] 


3 4118. Words ‘‘Person,”’ ‘‘He,’”’ and ‘‘ Ditch’’ Construed. 

The word “person,” wherever used in this chapter, shall be construed to 
mean either a natural person, an association, or corporation, or to be construed 
to mean persons; and the word “he” shall be construed to mean she, it, or 
they; and the word “ditch” shall be construed to include and to mean dike, 
flume-way, and irrigating canal. [L. ’90, p. 711, § 9; 1 H. C., § 1736.] 


@ 4119. Duties of Ditch Owners. 

The owner of any ditch shall carefully maintain the embankments 
thereof, so that the waters of such ditch may not flood or damage the premises 
of others, and such owner shall make a tail-ditch so as to return the water in 
such ditch with as little waste as possible into the stream or lake from which 
it was taken. [L. 90, p. 711, § 20; 1 H. C., § 1737.] 


@ 4120. Ditch Owner to Bridge Crossings—Procedure in Case of Failure. 
Any person constructing a ditch, wherever the same be taken across any 
public highway, shall put a good, substantial bridge, not less than sixteen 
feet in breadth, over such watercourse where it crosses said road, which said 
bridge shall be constructed within three days after any ditch has been con- 
structed across any highway, and in case any bridge is not so constructed 
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within the time named by the owners thereof, it shall be the duty of the super- 
visors of the road district wherein said crossing is situated to put a bridge 
over said ditch of the dimensions specified in this section, and call on the 
owner of the ditch to pay the expenses of constructing such bridges; and if 
the owner of such ditch refuse to pay the said expense, the said supervisor may 
go before any justice of the peace and make oath to the correctness of the 
bill, and that the owner of the ditch refuses payment thereof, and thereupon 
such justice of the peace shall issue a summons against such owner, requiring 
him to appear and answer to the complaint of such supervisor in an action for 
the amount due, such summons to be made returnable, and such proceedings 
to be had and taken thereon, as in other cases. And in case judgment shall 
be given against such owner, the justice of the peace shall assess, in addition 
to the amount due for the building of said bridge, the sum of ten dollars as 
damages, arising from the delay of such owner; such judgment to be collected 
as in other cases, and to be a fund in the hand of the supervisor of roads for 
such district for the repairs of roads therein, extept the ten dollars damages, 
which shall go to the supervisor to pay him for his trouble and expense in 
collecting the cost of said bridge. [LL. 90, p. 711, § 21; 1 H. C., § 1738.] 


2 4121. Unlawful to Take More Water Than Necessary—Penalty. 

During the irrigating season it shall not be lawful for any person to run 
any greater quantity of water through his irrigating ditch than is absolutely 
necessary for irrigating his land, or the land of other persons, as provided 
for in section 4154, and for domestic and stock purposes. And any person 
who shall wilfully violate the provisions of this section shall be deemed to 
be guilty of a misdemeanor, and upon conviction thereof shall be fined in an 
amount not less than one hundred dollars nor more than one thousand dollars, 
which fine shall go into the county school fund of the county in which the 
offense is committed. [L.’90, p. 712, § 22; 1 H. C., § 1739.] 


4 4122. Ditch Owners to Provide Head Gates—How Constructed. 

The owner of every irrigating ditch in this state shall be required to 
erect and keep in good repair the head gate at the head of his ditch. Such 
head gate, together with the necessary embankments, shall be of sufficient 
height and strength to control the water flowing therein at all ordinary stages. 
The frame work of such head gate shall be constructed of a beam not less than 
four inches square, and the bottom, sides, and gate or gates shall be of plank 
not less than two inches in thickness. [L. ’90, p. 712, § 23; 1 H. C., § 1740.] 


24128. Liability of Owners—Damages. 

Owners of all ditches shall be liable for damages resulting through neglect 
or refusal to comply with the provisions of this chapter. [L.’90, p. 713, § 24; 
1 H. C., § 1741.] 


@ 4124. Word ‘‘Owner”’ Construed. 

The word “owner,” wherever it appears in this division, shall be construed 
to mean owners or persons having charge or control of the ditch, and liable 
as the owner. [L. 790, p. 713, § 25; 1 H. C., § 1742.] 


“Division.” The act is divided into a first in “Division III.” which extends to 
number of ‘‘divisions.’’ This section is the and includes § 4132. 
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3 4125. Water Districts—Commissioner—Salary of. 

Each county in this state shall be constituted an irrigation district, and 
for each of said districts a commissioner may be appointed by the county com- 
missioners, whose salary, in each district, shall be fixed at the first meeting in 
each year of the board of county commissioners in each county, which said 
commissioner shall hold his office from the first day of March in each year for 
a period of one year, and shall be paid out of the county funds in each county 
quarterly. [L. 790, p. 713, § 26; 1 H. C., § 1743.] 


8 4126. Commissioner’s Oath and Bond. 


Within ten days after his appointment, and before entering upon the 
duties of his office, said water commissioner shall take and subscribe the 
oath of office prescribed by the constitution of this state, and shall file a bond 
in such penalty, as may be required by the board of county commissioners 
in each county, payable to the county, for the faithful and impartial discharge 
of his duties. [L. 90, p. 713, § 27; 1 H. C., § 1744. ] 


g 4127. Duty of Commissioner. 

It shall be the duty of said water commissioners to divide the water in 
the natural streams and lakes of their district among the several ditches taking 
water from the same, when there is in said stream or lake the average annual 
volume of water, according to the prior rights of cach person, respectively. 
And it shall be the duty of said commissioner, in whole or in part, to shut and 
fasten, or cause to be shut and fastened, by order given to any sworn assistant, 
sheriff, or constable of the county in which the head of such ditch is situated, 
the head gates of any ditch or ditches heading in any of the natural streams 
or lakes of the district which, in the time of scarcity of water, shall not be 
entitled to water by reason of the priority of the rights of others below them 
upon the same stream or lake: Provided, That it shall be his duty to see that 
persons who, during a year when there is an average volume of water in the 
streams and lakes, are entitled to water out of any stream or lake, and can 
use the same without injuring others having a prior right to the said water, 
have sufficient water for domestic and stock purposes, and for the preservation 
of orchards and perennial plants. [L.’90, p. 713, § 28; 1 H. C., § 1745.] 


¢ 4128. Interference with Appliances—Penalty. 

Every person who shall wilfully open, close, change, or interfere with 
any head gate or water box, ditch, or dam, without authority, shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be fined not less 
than fifty dollars nor more than five hundred dollars, or imprisoned not less 
than thirty days nor more than six months, or may be punished by both fine 
and imprisonment, at the discretion of the court. [L. 90, p. 714, § 29; 1 H. 
C., $ 1746.] 


@ 4129. Compensation of Commissioner. 

The water commissioner, as herein provided, shall be entitled to pay at 
the rate of four dollars per day for each day he shall be actually employed in 
the discharge of the duties of his office, not exceeding one hundred and twenty 
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days in any one year, to be paid by the county for which he is appointed. [L. 
90, p. 714, § 30; 1 H. C., § 1747.] 


3 4130. Assistant Commissioners—Oath and Compensation of. 


Said water commissioner shall have the power, in case of any emergency, 
to employ one or more assistants to aid him in the discharge of his duties. 
Such assistant shall take the same oath as the water commissioner, and shall 
obey his instructions, and shall receive three dollars per day for every day 
such assistant is so employed, to be paid by the county for which such com- 
missioner is appointed. [L. ’90, p. 714, § 31; 1 H. C., § 1748.] 


24181. When Commissioners to Perform Duties of Office. 


Said water commissioner shall not begin his work until he shall have been 
called upon by two or more owncrs of ditches in his district, by an application 
in writing, stating that there is necessity for his action, and such commis- 
sioner shall not continue performing services after the necessity therefor shall 
cease. [L. 790, p. 714, § 32; 1 H. C., § 1749.] 


¢4132. Register of Priorities, What to Contain—How Made. 

It shall be the duty of the water commissioner of each district to cause 
to be prepared a book, to be entitled “The Register of Priorities of Appro- 
priation of Water Rights for the Water Districts of the County of , state 
of Washington,” within which he shall enter and preserve the priority of 
all persons taking water out of each particular stream or lake in his: said 
district, which said priority shall be determined by said water commissioner 
from the decrees of any courts establishing such priorities, or where such 
priorities are not established by decrees, from any other legal source from 
which he can obtain the same, arranging and numbcring the same in consecu- 
tive order, according to the dates of each respective right. [L. ’90, p. 714, § 
33; 1 H. C., § 1750.] 


24133. Who May Condemn Right-of-Way for Ditches. 


All persons, associations, and corporations entitled to the use of water 
under the provisions of this chapter, in cases where the right-of-way over 
intervening lands is necessary to the use of such water, may condemn the 
right-of-way for any such ditch or ditches as hereinafter provided. [L. ’90, p. 
715, § 34; 1 H. C., § 1751.) : 


2 4134. Condemnation—Procedure for Appointment of Appraisers. 
In case of the refusal of the owners or claimants of any lands through 
which such ditch, canal, or other works are proposed to be made or con- 
structed, to allow the passage thereof, the persons, company, or corporation 
desiring the right-of-way may present to the superior court of the county a 
petition describing the land to be crossed, the size of the ditch, canal, or 
works, the quantity of land required to be taken, and setting forth the names 
of the owners or parties interested in the lands to be crossed, and praying 
for the appointment of three appraisers to ascertain the compensation to be 
made to such owners or parties interested. Upon the filing of said petition, 
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the superior court must give notice, by publication in a newspaper, if there be 
any printed in the county, or if there be none, by posting such notice in three 
of the most public places in the county, one of which must be at the county 
seat, that at a time and place specified in said notice, said petition will be 
heard, and such appraisers appointed, unless good cause be shown, by the 
parties adversely interested, why the petition should be denied. Said notice 
must be published or posted for not less than ten days prior to the hearing 
thereon, and the expenses of the publication or posting of the same must be 
defrayed by the petitioners. [L. ’90, p. 715, § 35; 1 H. C., § 1752.] 


24135. Appraisers—Oath of—Duties—Filing Certificate. 


The said appraisers must, before entering on the duties of their office, 
take an oath to faithfully and impartially perform the duties as such apprais- 
ers, and make a true and just award of the amount of the compensation to be 
paid for the right-of-way over, and use of the lands to be crossed by, such 
ditch, canal, or other conduit. They must hear the allegations and proofs 
offered by the respective parties, and aftcr viewing the lands and premises, 
ascertain and certify the compensation which, in their judgment, it is just 
and proper to make to the parties owning or interested in the lands to be 
crossed, for the use of the same, and for damages, if any, on account of 
injury to other portions of the tract of land of any owner or interested party. 
The appraisers, or a majority of them, must subscribe such certificate, and the 
same must be recorded in the office of the county clerk, and upon the payment 
of the compensation and damages, if any, or the tender thereof to the proper 
parties, or in the absence of such parties from the county, then upon deposit 
of the amount in the county treasury, to the credit of the said party, the 
persons, company, or corporations, petitioners, have the right of entry upon 
and of way for the proposed ditch, canal, or other works: Provided, That 
all parties interested under the provisions of this chapter shall have the right 
of appeal to the superior court, and a trial by jury of the cause in question, 
unless a jury be waived, as in other civil cases in courts of record. [L. ’90, 
pp. 716-728, § 1; 1 H. C., § 1753.] 


24136. Right-of-Way From Springs, etc. 

Where the owners of any spring, or the appropriators thereof, or of any 
stream or lake, desire to conduct the waters thereof to any land for the purpose 
of irrigation, and to accomplish such object it is necessary to cross with ditches, 
flumes, or other conduit[s] the lands owned or occupied by others than the 
owners or appropriators of such spring, stream, or lake, the right-of-way over 
and across the lands of others for conducting said water may be acquired in 
the manner above provided. [L.’90, p. 716, § 37; 1 II. C., § 1754.] 


ĝ 4137. Duties of Ditch Owners as to Repairs. 

The owners or constructors of ditches, canals, works, or other aqueducts, 
and their successors in interest using and employing the same to convey the 
waters of any stream, spring, or lake, whether the said ditches, canals, works, 
or other aqueducts be upon the lands owned or claimed by them, or upon 
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other lands, must carefully keep and maintain the same and the embank- 
ments, flumes, or other conduits by which such waters are or may be con- 
ducted, in good repair and condition, so as not to damage or in any way injure 
the property or premises of others. [L.’90, p. 716, § 38; 1 H. C., § 1755.] 


% 4138. Number of Ditches on Same Parcel of Land Limited. 

No tract or parcel of improved or occupied land in this state shall, with- 
out the written consent of the owner thereof, be subjected to the burden of 
two or more irrigating ditches constructed for the purpose of conveying water 
through said property to lands adjoining or beyond the same, when the same 
object can feasibly and practicably be attained by uniting any [and] convey- 
ing all the water necessary to be conveyed through such property in one ditch. 
[L. 790, p. 717, § 39; 1 H. C., § 1756.] 


24139. Shortest Route Across Another’s Land to be Selected. 

Whenever any person or persons find it necessary to convey water for the 
purposes of irrigation through the improved or occupied lands of another, 
he or they shall select for the line of such ditch thrcugh such property the 
shortest and most direct route practicable upon which such ditch can be con- 
structed with uniform or nearly uniform grade, and discharge the water at a 
point where it can be conveyed to and used upon the land or lands of the 
person or persons constructing such ditch. [L. 790, p. 717, § 40; 1 EL C,, § 
1757. | 


% 4140. Head of Ditch May be Extended—Condemnation for. 

In case the channel of any natural stream or lake sha!] become so cut out, 
lowered, turned aside, or otherwise changed, from any cause, as to prevent 
any ditch or canal from receiving the proper inflow of water to which it may 
be entitled from such natural stream or lake, the owner or owners of such 
ditch or canal shall have the right to extend the head of such ditch or canal 
to such distance up the stream or lake which supplies the same as may be 
necessary for securing a sufficient flow of water into the same, and for that 
purpose shall have the right to maintain proceedings for condemnation of 
right-of-way for such extension as in case of constructing a new ditch, and 
the priority of right to take water from such stream or lake through such ditch 
or canal as to any such ditch or canal shall remain unaffected in any respect 
by reason of such extension: Provided, however, That no such extension 
shall interfere with the complete use or enjoyinent of any other ditch or canal. 
[L. 790, p. 717, § 41; 1 H. C., § 1758.] 


¢ 4141. Map of Ditches to be Filed—Contents—Statement. 

Every person, association, or corporation hereafter constructing or en- 
larging any ditch or canal, and taking water directly from any natural stream 
or lake, and of the carrying capacity of more than one cubice foot of water 
per second of time, as so constructed or enlarged, shall, within ninety days 
after the construction or enlargement, file in the office of the county clerk 
[of the county] in which the head gate of such ditch may be situated a map 
showing the point of location of such head gate, the route of such ditch or 
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canal, the legal subdivisions of the lands upon which such structures are 
built, or to be built; if on surveyed lands, the names of the owners of such 
lands, as far as the same are of record in the office of the county clerk of the 
county in which they are situated, such courses, distances, and corners, by 
reference to legal subdivisions if on surveyed lands, or to natural objects if 
on unsurveyed lands, as will clearly designate the location of such structures. 
Upon or attached to such map shall be a statement showing,— 

1. The point of location of the head gate above mentioned; 

2. The depth, width, and grade of such ditch or canal; 

3. The carrying capacity of such ditch or canal in cubic feet per second 
of time; 

4. The time of commencement of work on such structures, which time may 
be dated from the commencement of the surveys therefor. In case of con- 
struction or enlargement, such statement shall also show the matters required 
in items second, third, and fourth above, as to the enlargement, and state the 
increased capacity arising from such enlargement. If such statement be filed 
within the time above limited, priority of right-of-way and water accordingly 
shall date from the day named as the day of commencing work; otherwise, 
only from the date of the filing of the same: Provided, That nothing herein 
contained shall be taken to dispense with the necessity for due diligence in 
the prosecution of such structures on the part of the projectors of the same. 
Such statement shall be signed by the person, association, or corporation on 
whose behalf it is made, and the truth of the matters shown in such map and 
statement shall be sworn to by some person in whose personal knowledge 
the truth of the same shall lie. [L. ’90, p. 718, § 42; 1 H. C., § 1759.] 


? 4142. Applies Only to Ditches for Irrigating Purposes. 

This chapter shall apply to and affect only ditches or canals used for 
carrying water for the purpose of irrigation, and for no other purpose what- 
ever: Provided, That all rights shall be forfeited under the provisions of this 
chapter unless due diligence is used in such construction or enlargement. 
[L. 790, p. 719, § 43; 1 H. C., § 1760.] 


@ 4143. Petition to Condemn Water Rights—What to Contain. 

Any person, association, or corporation desiring to condemn the riparian 
rights of persons in any natural stream or lake in this state may do so as 
follows: Such persons, firm, or corporation shall file his, their, or its petition 
in the superior court of the county wherein said stream or lake or any part 
thereof is situated, from which such person, association, or corporation desires 
to take such water, setting forth the uses that the said person, association, or 
corporation intends to make of said water, the amount of water desired to be 
taken, and the extent of time that said water is intended to be used. [L. ’y0, 
p. 719, § 44; 1 H. C., § 1761. ] 


3 4144. Notice of Proceedings—How Given—What to Contain. 
If it appears to the court from the petition that said water is to be used 
for irrigation, the court shall direct notice to be given to all persons concerned, 
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by a notice to be published in some paper printed in the county wherein said 
petition is filed, or if there be no newspaper published in said county, then 
copies of said notice shall be posted in at least five places along said stream 
or lake, and at the front door of the court house of the county wherein said 
proceedings are pending; which said notice shall contain the amount of water 
sought to be appropriated or taken from said stream or lake, the place at 
which said water is to be taken from said stream or lake, the amount of water 
to be so taken, and the use to be made of said water, together with the name 
or mames of the person or persons, association or corporation, intending to 
take the same from said stream or lake; and which said notice shall fix the 
time at which said petition shall be heard by the court, not exceeding twenty 
days from the time that said notice is first published or posted as aforesaid, 
as well as the place where said petition shall be heard. [L. 790, p. 719, § 45; 
1H. C., § 1762.] 


4145. Owners to Present Claims. 

The persons having rights to the waters of any stream or lake, and 
desiring to maintain them, shall appear at the time and place mentioned in 
the notice aforesaid, and present such claim, and all persons failing to appear 
at such time shall be deemed to have waived all rights of every kind whatso- 
ever as against the partition of the waters of said stream or lake to the extent 
that said petition seeks to appropriate the same, and the use set forth in the 
petition. [L. 790, p. 720, § 46; 1 H. C., § 1763.] 


¢ 4146. Court to Determine Right Where Claim Filed. 

Upon the filing of any claim to any rights in said stream or lake by any 
person or persons adversely to the petitioner, the court, unless the right of the 
person or persons so claiming rights as against the petitioner are admitted 
by the petitioner, shall proceed to determine whether or not such persons have 
a subsisting right to the waters of said stream or lake, adverse to the rights 
sought by the petitioner to the use of the waters thereof, and for the purpose 
of such determination of the claims to any rights in such stream or lake, shall 
be deemed defendants, and the petitioner as plaintiff, in such procecdings. 
[L. 90, p. 720, § 47; 1 H. C., $ 1764.] 


¢ 4147. Appraisers Appointed to Fix Compensation. 

In the event that the court finds that any person is entitled to any right 
adverse to the petitioner in the waters of said stream or lake, the court shall 
appoint three persons to appraise the right of, as far as the same are sought to 
be taken from said claimant or claimants by the petitioner, and to fix a just 
compensation for such rights, which compensation shall be based upon the 
actual injury done to the claimant by the taking of said waters from said 
stream or lake by the petitioner. [L.’90, p. 720, § 48; 1 H. C., § 1765.] 


See Art. I., § 16, Const. 


? 4148. Report of Appraisers—Objections to. 


Such appraisers shall make their report as soon as the same can reasonably 
be made, to the court having the proceedings before it, and on the filing of 
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such report, either party or any person interested can appear and file objec- 
tions thereto, either as to the amount found by the appraisers, or because of 
any irregularity tending to do either party injustice in the proceedings before 
such appraisers. [L. 790, p..720, § 49; 1 H. C., § 1766.] 


@ 4149. Re-Appraisement May be Had, When. 

In case the court finds that there have been irregularities affecting the 
finding of the appraisers, it shall have the power to set aside the appraisement, 
and either appoint new appraisers, in whole or in part, or direct the former 
appraisers to proceed anew in making the said appraisement. [L. 790, p. 720, 
§ 50; 1 H. C., § 1767. ] 


@ 4150. Trial Where Appraisement Unsatisfactory. 

In case either of the parties object to the appraisement because of its 
smallness or excessiveness, the court shall note the case for trial in the same 
manner as any other civil case at law is noted for trial, the petitioner being 
defendant, and the claimant or claimants being plaintiff, each separate, the 
claimants for damages being done as plaintiff, and the petitioner as defendant. 
[L. 790, p. 721, § 51; 1 H. C., $ 1768.] 


@ 4151. Findings by Jury—Appeal. 

The jury, in assessing the damages, if they assess any, shall find sep- 
arately upon the claims of each person to damages, and each party shall have 
the same rights to appeal as are provided in other civil cases, and the proceed- 
ings shall be similar to the proceedings in other civil cases at law pending in 
said court. [L. 790, p. 721, § 52; 1 H. C., § 1769.] 


@ 4152. Cost of Trial. 

Any person who excepts to the appraisement on account of the smallness 
or excessiveness of the amount found for or against such person shall not at 
any time be entitled to recover costs, unless he either increases or lessens the 
finding of the appraisers at least one-fourth, as the case may be. [L. 90, p. 
721, $ 53; 1 H. C., § 1770.] 


@ 4153. New Appraisers, When Appointed. 

In case the appraisers herein provided for should fail to meet from any 
cause, or having met,’shall fail to decide, or in any other manner fail to dis- 
charge their duties, the court shall have power at any time thereafter to ap- 
point new appraisers, or to extend their time for performing their duties. [L. 
90, p. 721, § 54; 1 H. C., § 1771.] 


@ 4154. Corporations, etc., May Construct Ditches. 

Any corporation duly organized under the laws of this state for the 
purpose of constructing ditches or canals to carry water for irrigating pur- 
poses, or any person or persons, or association or firm, may construct irrigating 
canals, ditches, or flume-ways for the purposes of carrying water from any 
natural stream, reservoir, or any lake within this state, and may condemn 
the right-of-way therefor, as hereinbefore provided for by sections 4133 to 
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4142, for the purposes of furnishing water to persons upon the line of said 
ditch, or its lateral branches, to irrigate the Jands of any person or persons, 
whether the same be on any natural stream or lake, or whether or not said 
corporation, association, person, or firm owns any land upon the line of the 
said ditch, or its laterals. [L. 790, p. 721, § 55; 1 H. C., $ 1772.] 


@ 4155. Corporations Deemed Public Carriers. 

Such corporation, person, association, or firm shall be deemed to be a 
public carrier, and shall at all times be subject to the regulations prescribed for 
said ditch by the legislature from time to time. [L. 790, p. 722, $ 56; 1H. C., 
§ 1773. ] 


24156. Condemnation Extends Only to Riparian Rights. 


The right herein given to condemn the use of water shall not extend 
any further than to the riparian rights of persons to the natural flow of water 
through lands upon or abutting said streams or lakes, as the same exists at 
common law, and is not intended in any manner to allow water to be taken 
from any person that is used by said person himself for irrigation, or that is 
needed for that purpose by any such person. [L. 790, p. 722, § 57; 1 H. C, 
& 1774. ] 


¢ 4157. Injury to Ditches—Penalty for. 


Any person or persons who shall knowingly and wilfully cut, dig, break 
down, or open any gate, bank, embankment, or side of any ditch, canal, flume, 
feeder, or reservoir, in which such person or persons may be a joint owner, or 
the property of another, or in the lawful possession of another or others, and 
used for the purpose of irrigation, manufacturing, mining, or domestic pur- 
poses, with intent maliciously to injure any person, association, or curpora- 
tion, or for his or her own gain, unlawfully, with intent of stealing, taking, 
or causing to run or pour out of such ditch, canal, reservoir, feeder, or flume 
any water for his or her own profit, benefit, or advantage, to the injury of any 
other person, persons, association, or corporation lawfully in the use of such 
water or of such ditch, canal, reservoir, feeder, or flume, he, she, or they so 
offending shall be deemed guilty of a misdemeanor, and on conviction thereof 
shall be punished by a fine of not less than fifty dollars nor more than five 
hundred dollars, or imprisoned not less than thirty days nor more than six 
months, or may be punished by both fine and imprisonment, at the discretion 
of the court. [L. 790, p. 722, § 58; 1 H. C., § 1775.] 


2 4158. Owner of Ditch, etc., to File Claim—Statement and Contents of. 

In order that all parties may be protected in their legal right to their 
use of water for irrigation, every person, association, or corporation owning 
or claiming any interest in any ditch or canal within any county shall, on or 
before the first day of June, A. D. eighteen hundred and ninety, file with the 
clerk of the superior court in said county a statement of claim, under oath, | 
containing the name or names of persons claiming ownership, as aforesaid, to 
any such ditch or canal, the name thereof (if it has any), and if without a 
name, the owner or owners shall choose and attach a name to be therein stated, 
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by which such ditch or canal shall thereafter be known, a description of such 
ditch or canal, as to location of head gate, general course of ditch, the name 
of the natural stream or lake from which such ditch or canal draws its supply 
of water, the length, width, breadth, and grade thereof, as near as may be, the 
time, fixing a day, a month, and year, as the date of the appropriation of water 
by original construction, also by any enlargement or extension (if any such 
thereof may have been made), and the amount of water claimed by or under 
such construction, enlargement, or extension, and the present capacity, of the 
ditch or canal, and also the number of acres of land lying under and being or 
proposed to be irrigated by water from such ditch or canal; and said statement 
shall be signed by the proper party or parties. [L. 790, p. 723, § 59; 1 H. C., 
§ 1776.] 


¢ 4159. Hearing and Adjudication of Priorities—Certificates. 

When at any time after the first day of June, A. D. eighteen hundred and 
ninety, any one or more persons, association, or corporation, interested as 
owners of any ditch or canal in any water district, shall present to the superior 
court of any county a motion, petition, or application in writing, moving or 
praying said court to adjudication of the priorities of right to use of water for 
irrigation between the several ditches or canals in such district, the said court 
shall, without necessary [unnecessary] delay, in case he shall deeem it prac- 
ticable to proceed in open court as prayed for, by an order to be entered of 
record upon such motion, petition, or application, appoint a day for com- 
mencing to hear and take evidence in such adjudication, at which time it shall 
be the duty of the court to hear all evidence which may be offered by or on 
behalf of any person, association, or corporation interested in any ditch or 
canal in such county, either as owner or consumer of water therefrom, in 
support of or against any claim or claims of priority of appropriation of water 
made by means of any ditch or canal, or by any enlargement or extension 
thereof, in such county, and consider all such evidence, together with any 
and all evidence, if any, which may have been heretofore [theretofore] offered 
and taken in such district in the same matter by any referee heretofore ap- 
pointed under the provisions of said act above herein mentioned, and also 
the arguments of parties or their counsel, and shall ascertain and find from 
such evidence, as near as may be, the date of the commencement of such 
ditch or canal, together with the original size and carrying capacity thereof 
as originally constructed, the time of the commencement of each enlargement 
or extension thereof, if any, with the increased capacity thereby occasioned, 
the time spent severally in such construction and enlargement, or extension 
and re-enlargement, if any, the diligence with which the work was in each 
case prosecuted, the nature of the work as to difficulty of construction, and all 
such other facts as may tend to show the compliance with the law in acquiring 
the priority of right claimed for each such ditch or canal, and determine the 
matters put in evidence, and make and cause to be entered a decree determin- 
ing and establishing the several priorities of right by appropriation of water 
of the several ditches or canals in such water district, concerning which testi- 
mony shall have been offered, each according to the time of its said construc- 
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tion and enlargement, or enlargements or extensions, with the amount of 
water which shall be held to have been appropriated by such construction and 
enlargements or extensions, describing such amount by cubic feet per second 
of time, if the evidence shall have sufficient data to ascertain such cubic feet, 
and if not, by width, depth, and grade, and such other description as wi!l most 
certainly and conveniently show the amount of water intended as the capacity 
of such ditch or canal in such decree. Said court shall further order that 
each and every party interested, or claiming any such ditch or canal, shall 
receive from the clerk, on payment of a reasonable fee therefor, to be fixed 
by the court, a certificate under seal of the court, showing the date or dates 
and amount or amounts of appropriation adjudged in favor of such ditch or 
canal, under and by virtue of the construction, extension, and enlargements 
thereof severally, also specifying the number of said ditch, and of each priority 
to which the same may be entitled by reason of such construction, extension, 
and enlargement. [L. ’90, p. 723, § 60; 1 H. C., § 1777.] 


2 4160. Certificate to be Exhibited to Commissioner—Recording of. 

The holder of such certificate shall exhibit the same to the water commis- 
sioner of the district when he commences the exercise of his duties, and such 
water commissioner shall keep a book in which shall be entered a brief state- 
ment of the contents of such certificate, and which shall be delivered to his 
successor, and said certificate, or statement thereof in his book, shall be the 
warrant of authority to said water commissioner for regulating the flow of 
water in relation to such ditch or canal. Said certificate shall be recorded at 
the same rate of charges as in cases of deeds of conveyance in the records of 
each county into which the ditch or canal to which such certficate relates shall 
extend, and said certificate, or said record thereof, or a duly certified copy of 
such record, shall be prima facie evidence of so much of said decree as shall 
be recited therein in any suit or proceeding in which the same may be relevant. 
[L. 790, p. 725, § 61; 1 H. C., § 1778.] 


2 4161. Notice to be Published— What to Contain. 

Notice shall be given by the clerk of said court of the time so appointed, 
by publishing the same in one public newspaper in such county into which 
such water district may extend, which notice shall be so published in such 
paper once in each week until four successive weekly publications shall have 
been made, the last of which shall be on a day previous to the day appointed 
as aforesaid. Said notice shall contain a copy of said order, and shall notify 
all persons, associations, and corporations interested as owners in any ditch or 
canal in such water district, to appear at said court at the time so appointed, 
and file a statement of claims under oath, in case no statement has been before 
filed by him, her, or them, showing the ditch or canal, or two or more such, in 
which he, she, or they claim an interest, together with the names of all the 
owners tereof; which statement may be made by any one of the owners of 
such ditch or canal, for and in behalf of all; and also that all persons inter- 
ested as owners or consumers may then and there present his, her or their 
` proofs for or against any priority of right of water by appropriation sought to 
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be shown by any party, by or through any such ditch or canal (either as owner 
or consumer of water drawn therefrom). Ten printed copies of said notice 
shall also be posted in ten public places in such water district not less than 
twenty days before the day so appointed, which copies shall be so posted by 
the party or parties moving the adjudication. [L. ’90, p. 725, § 62; 1 H. C., 
§ 1779.] 


@ 4162. Proof of Publication and Posting of Notice, How Made—Fees for. 

Proof of the proper publication of said notice or notices in said public 
papers shall consist in such case of the sworn certificate of the publisher of 
such newspapers, showing the publication to have been made in accordance 
with the provisions of the last preceding section of this chapter, which certifi- 
cates shall be procured by the party or parties moving the adjudication, at his 
or their expense, and on the said certificate being filed, the clerk shall enter 
the amount of the printer’s fee therefor as costs advanced by the parties pro- 
curing the same, which sum shall be counthed to his, her, or their credit in 
distribution of costs. Proof of the posting of said printed copics shall be 
made by the affidavit of some credible person, certified to be such by the 
clerk or other officer administering the oath, showing when, where, and 
how said copies were posted: Provided, That notices so posted shall be suffi- 
cient in counties where no papers are published. [L. ’90, p. 726, $ 63; 1 H. 
C., § 1780.] 


2 4168. Service of Notice, How Made and Proof of. 

The party or parties moving such adjudication shall cause a printed or 
= written copy of the notice aforesaid, published as aforesaid, to he served on 
_ every person, association, or corporation shown by the statement of claim on 
file, as provided in section 4160, which service shall be made within ten days 
from the time of the first publication by the clerk, by any credible person, 
certified by said clerk or referee to be such, by delivering such copy as afore- 
said to the person to be served, if such person, by due diligence, can be found 
in the county of his residence; if such person cannot be found as aforesaid, 
then by leaving such copy at his or her usual place of residence, if he or she 
have such residence, in charge of some person of the age of fourteen years or 
over, there residing; and on any corporation by delivering the copy to the 
president or vice president, or secretary, or treasurer thereof, or the manager 
or superintendent in charge of their ditch or canal as authorized agent or 
attorney, or by leaving such copy at the office or usual place of business of such 
corporation, and the proof of such service shall be made by affidavit of the 
person or persons serving said copies, showing when and how such service 
has been made on such party. In case of parties not served in any manner 
as aforesaid, the clerk shall deposit in the postoffice, duly inclosed in an en- 
velope with the proper postage stamp thereon, a copy directed to the address 
of such party shown in the statement of claim aforesaid, filed by him or her 
under section 4158. [L. 90, p. 726, § 64; 1 H. C., § 1781.] 


@4164. Ditches and Appropriations Numbered in Decree in Order of Priority. 
The court, in making such decree as aforesaid, shall number the several 
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ditches and canals in the water district, concerning which adjudication is 


made, in consecutive order according to priority of appropriation of water 
thereby made by the original construction thereof, as near as may be, having 


reference to the date of each decree as rendered, and shall further number each 
several appropriation of water consecutively, beginning with the oldest appro- 
priation, without rspect to the ditches by means of which such appropriations 
were made. whether such appropriation shall have been made by means of 
construction, extension, or enlargement; which number of each ditch or canal, 
together with the number or numbers of any appropriations of water held to 
have been made by means of the construction, extension, or enlargement 
thereof, shall be incorporated in said decree and certificate of the clerk, to be 
issued to the claimant as provided in section 4159, so as to show the order in 
priority of such ditch or canal, and also of such successive appropriation of 
water pertaining thereto, for the information of the water commissioner of 
the district in distributing water; such numbering to be as near as may be, 
having reference to date of decree as rendered.. [L. 790, p. 727, § 65; 1H. C., 
§ 1782. ] 


@ 4165. Federal Government, Authority Given to. 


The federal government is hereby authorized to a vail itself of all the 
provisions of this chapter. [L. 790, p. 728, § 66; 1H. C., § 1783.] 


CHAPTER III. 


OF THE ORGANIZATION OF IRRIGATION DISTRICTS AND THE IS- 
SUANCE OF BONDS THEREON. 


3 4166. Formation of. 

Whenever fifty or a majority of holders of title or evidence of title holding 
land susceptible of one mode of irrigation from a common source, and by 
the same system of works, desire to provide for irrigation of the same, they 
may propose the organization of an irrigation district under the provisions of 
this chapter; and when so organized, such district shall have the power con- 
ferred, or that may hereafter be conferred, by law upon such irrigation dis- 
trict. [L. 790, p. 671,§1; 1 H. C., § 1784; L. 795, p. 432, § 1.] 

See infra § 4312, power of certain compa- not municipal corporations within the mean- 
nies to build canals to reclaim arid lands. ing of Art. VIII., § 6, of the ac Fa Board 
Irrigating districts formed gd the pro- of Directors v. Peterson, 4 W., 
visions of the act of '90 (L. ’90, p. 671), are 
3 4167. Proceedings to Establish Election. 

A petition shall first be presented to the board of county commissioners 
of the county in which the lands, or the greater portion thereof is situated, 
signed by the required number of holders of title or evidence of title to land 
in said district, which petition shall set forth and particularly describe the 
proposed boundaries of such district, and shall pray that the same may be 
organized under the provisions of this chapter. Petitioners must accompany 
the petition with a good and sufficient bond, to be approved by the said 
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board of county commissioners, in double the amount of the probable cost of 
organizing such district, conditioned that the bondsmen will pay all of the 
costs in case such organization shall not be effected. Such petition shall be 
presented at a regular meeting of the said board, and shall be published for 
at least two weeks before the time at which the same is to be presented, in 
some newspaper printed and published in the county where said petition is 
presented, together with a notice stating the time of meeting at which the 
same will be presented. When such petition is presented to [the] said board 
of county commissioners shall hear the same, and may adjourn such hearing 
from time to time, not exceeding four weeks in all; and on the final hearing 
may make such changes in the proposed boundaries as they may find to be 
proper; and shall establish and define such boundaries: Providing, That 
said board shall not modify said boundaries so as to except from the operation 
of this chapter any territory within the boundaries of the district proposed 
by said petitioners, which is susceptible of irrigation by the same system of 
works applicable to the other lands in such proposed district. Nor shall any 
lands which will not, in the judgment of said board, be benefited by irrigation 
by said system, or which have a sufficient water supply for irrigation from any 
source, be included within such district: Provided, That any person whose 
lands are susceptible of irrigation from the same source shall, upon application 
of the owner to said board, be entitled to have such lands included in such 
district: Provided further, That any district already organized may be re- 
organized in the same manner as new districts may be organized, and if the 
same petition shall be allowed to elect three directors at large, as provided 
in the new districts, said board shall also make an order dividing said district 
into three divisions as nearly equal in size as may be practicable, which shall 
be numbered first, second and third, and one director shall be elected from 
each division: Provided, That if a majority of holders of titles or evidence 
of title to land in said district, evidenced as above provided, petition for the 
formation of the district, the board of county commissioners may, if so re- 
quested in the petition, order that the three directors for such district may be 
elected by the district at large. Said board of county commissioners shall then 
give notice of an election to be held in such proposed district for the purpose 
of determining whether or not the same shall be organized under the provi- 
sions of this chapter, which notice shall describe boundaries so established, 
and shall designate a name for such proposed district, and said notice shall be 
published, for at least three weeks prior to such election, in a newspaper 
published in said county; and if any portion of said proposed district lie 
within another county or counties, then said notice shall be published in a 
newspaper published within each of said counties. Such notice shall require 
the electors to cast ballots which shall contain the words “Irrigation district— 
Yes,” or “Irrigation district—No,” or words equivalent thereto; and also the 
names of persons to be voted for to fill the various elective offices hereinafter 
prescribed. No person shall be entitled to vote at any election held under 
the provisions of this chapter unless he is a qualified elector of said district 
under the election laws of this state, and holds title or evidence of title to land 
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in said district. He shall possess all the qualifications required of electors 
under this chapter. [L. ’90, p. 671, § 2; 1 H. C., § 1785; L. 795, p. 433, § 2.] 


? 4168. Election, How Conducted, etc. 


Such election shall be conducted in accordance with the general election 
laws of the state: Provided, That no particular form of ballot shall be re- 
quired. The zaid board of county commissioners shall meet on the second 
Monday next succeeding such election, and proceed to canvass the votes cast 
thereat; and if upon such canvass it appear that at least two-thirds of all the 
votes cast are “Irrigation district—yes,” the said board shall, by an order 
entered on their minutes, declare such territory duly organized as an irrigation 
district, under the name and style theretofore designated, and shall declare the 
persons receiving, respectively, the highest number of votes for such several 
offices to be duly elected to such offices. Said board shall cause a copy of such 
order, duly certified, to be immediately filed for record in the office of the 
county clerk of each county in which any portion of such lands are situated, 
and must also immediately forward a copy thereof to the clerk of the board 
of county commissioners of each of the counties in which any portion of the 
district may lie; and no board of county commissioners of any county includ- 
ing any portion of such district shall, after the date of the organization of such 
district, allow another district to be formed including any of the lands in such 
district, without the consent of the board of directors thereof; and from and 
after the date of such filing, the organization of such district shall be complete, 
and the officers thereof shall be entitled to enter immediately upon the duties 
of their respective offices, upon qualifying in accordance with law, and shall 
hold their offices, respectively, until their successors are elected and qualified. 
For the purposes of the election above provided for, the said board of county 
commissioners must establish a convenient number of election precincts in 
said proposed district, and define the boundaries thereof, which said precinct 
may thereafter be changed by the board of directors of such district. [L. 790, 
p. 672, $ 3; 1 H. C., § 1786.] 


24169. Election of Directors—Oath and Bond—Secretary. 

An election shall be held in such district on the first Tuesday in April or 
May, eighteen hundred and ninety-five, and on the first Tuesday in April in 
each succeeding year thereinafter, at which a board of three directors from 
the district shall be elected. The person receiving the highest number of 
votes for any office to be filled at such election is elected thereto within ten 
days after receiving their certificate of election, hereinafter provided. Said 
officers shall take and subscribe the official oath and file the same in the office 
of the board of directors, and each member of said board of directors shall 
execute an official bond for the sum of twenty-five hundred dollars, which said 
bond shall be approved by the judge of the superior court of said county where 
such organization was effected, and shall be recorded in the office of the county 
clerk thereof and filed with the secretary of said board. All official bonds 
herein provided for shall be in the form prescribed by law for the official bonds 
of county officers. The board shall require the secretary to give a bond in the 
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sum of twenty-five hundred dollars, which said bond shall be approved by the 
judge of the superior court where such organization was effected and shall 
be recorded in the office of the county clerk. [L. ’90, p. 673, § 4; 1 H. C., § 
1787; L. 95, p. 435, $ 3.] 


24170. Elections, Notice of—Officers of Election. 


Fifteen days before any election held under this chapter, subsequent to 
the organization of any district, the secretary of the board of directors shall 
cause notices to be posted in three public places in each election precinct, of 
the time and place of holding the election, and shall also post a general notice 
of the same in the office of said board, which shall be established and kept at 
some fixed place to be determined by said board, specifying the polling placcs 
of each precinct. Prior to the time for posting the notices, the board must 
appoint for each precinct, from the electors thereof, one inspector and two 
judges, who shall constitute a board of election for such precinct. If the 
board fail to appoint a board of election, or the members appointed do not 
attend at the opening of the polls on the morning of election, the electors of 
the precinct present at that hour may appoint the board, or supply the place 
of an absent member thereof. The board of directors must, in its order 
appointing the board of election, designate the house or place within the 
precinct where the election must be held. [L. 790, p. 674, § 5; 1 H. C., § 
1788. ] 


24171. Election Officers—Duties and Authority of—Polls. 


The inspector is chairman of the election board, and may,— 

1. Administer all oaths required in the progress of an election; 

2. Appoint judges and clerks, if during the progress of the election any 
judge or clerk cease to act. Any member of the board of election, or any clerk 
thereof, may administer and certify oaths required to be administered during 
the progress of an election. The board of election for each precinct must, 
before opening the polls, appoint two persons to act as clerks of the election. 
Before opening the polls, each member of the board and each clerk must take 
and subscribe an oath to faithfully perform the duties imposed upon them by 
law. Any elector of the precinct may administer and certify such oath. The 
polls must be opened at nine o’clock a. m. on the morning of the election, and 
be kept open until four p. m., when the same must be closed. The provisions 
of the general election law of this state concerning the form of ballots to be 
used shall not apply to elections held under this chapter. [L. ’90, p. 674, § 6; 
1 H. C., § 1789. ] 


g 4172. Voting—Counting of Ballots—Record of Ballots. 


Voting may commence as soon as the polls are opened, and may be con- 
tinued during all the time the polls remain opened. As soon as the polls 
are closed, the judges shall open the ballot box and commence counting the 
votes; and in no case shall the ballot box be removed from the room in which 
the election is held until all the ballots have been counted. The counting 
of ballots shall in all cases be public. The ballots shall be taken out, one by 
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one, by the inspector or one of the judges, who shall open them and read aloud 
the names of each person contained therein, and the office for which every 
such person is voted for. Each clerk shall write down each office to be filled, 
and the name of each person voted for for such office, and shall keep the 
number of votes by tallies, as they are read aloud by the inspector or judge. 
The counting of votes shall be continued without adjournment until all have 
been counted. [L. 90, p. 675, § 7; 1 H.: C., § 1790.] 


¢ 4173. Election Returns, How Made and Disposed of. 

As soon as all the votes are read off and counted, a certificate shall be 
drawn upon each of the papers containing the poll list and tallies, or attached 
thereto, stating the number of votes each one voted for has received, and 
designating the office to fill which he was voted for, which number shall be 
written in figures and in words at full length. Each certificate shall be signed 
by the clerk[s], judge[s], and the inspector. One of said certificates, with 
the poll list and the tally paper, to which it is attached, shall be retained by 
tlie inspector, and preserved by him at least six months. The ballots shall be 
strung upon a cord or thread by the inspector, during the counting thereof, 
in the order in which they are entered upon the tally lists by the clerk; and 
said ballots, together with the other of said certificates, with the poll lists and 
tally paper to which it is attached, shall be sealed by the inspector in the 
presence of the judges and clerks, and indorsed “Election returns of (naming 
the precinct) precinct,” and be directed to the secretary of the board of direct- 
ors, and shall be immediately delivered by the inspector, or by some other safe 
and responsible carrier designated by said inspector, to said secretary, and the 
ballots shall be kept unopened for at least six months; and if any person be 
of the opinion that the vote of any precinct has not been correctly counted, 
he may appear on the day appointed for the board of directors to open and 
canvass the returns, and demand a recount of the vote of the precinct that is 
so claimed to have been incorrectly counted. [L. 90, p. 675, § 8; 1 H. C., § 
1791. ] 


24174. Canvassing Returns—How and When Done—Result Declared. 

No list, tally paper, or certificate returned from any election shall be set 
aside or rejected for want of form, if it can be satisfactorily understood. The 
board of directors must meet at its usual place of meeting on the first Monday 
after each election, to canvass the returns. If, at the time of meeting, the 
returns from each precinct in the district in which the polls were opened 
have been received, the board of directors must then and there proceed to 
canvass the returns, but if all the returns have not beeen received, the canvass 
must be postponed from day to day until all the returns have been received, 
or until six postponements have been had. The canvass must be made in 
public, and by opening the returns and estimating the vote of the district, for 
each person voted for, and declaring the result thereof. [L. ’90, p. 676, § 9; 1 
H. C., § 1792.) 


24175. Statement of Result—Certificate—Vacancy. 
The secretary of the board of directors must, as soon as the result is de- 
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clared, enter in the records of such board a statement of such result, which 
statement must show, — 

First: The whole number of votes cast in the district; 

Second: The names of the persons voted for; 

Third: The office to fill which each person was voted for; 

Fourth: The number of votes given in each precinct to each of such per- 
sons; 

Fifth: The number of votes given in each division for the office of director. 

The board of directors must declare elected the person having the highest 
number of votes given for each office. The secretary must immediately make 
out and deliver to such person a certificate of election signed by him and 
authenticated with the seal of the board. In case of a vacancy in the office of 
of director the vacancy shall be filled by appointment by the board of county 
commissioners of the county where the office of such board of directors is 
situated, from the division in which the vacancy occurred. An officer ap- 
pointed as above provided shall hold his office until the next regular election 
of said district and until his successor is elected and qualified. [L. ’90, p. 676, 
§ 10; 1 H. C., § 1793; L. 795, p. 435, § 4.] 


? 4176. Powers and Duties of Board—By-Laws, etc. 


On the first Wednesday in May next following their election, the board 
of directors shall meet and organize as a board, elect a president from their 
number, and appoint a secretary. The board shall have the power, and it 
shall be their duty to manage and conduct the business and affairs of the 
district, make and execute all necessary contracts, employ and appoint such 
agents, officers, and employees as may be required, and prescribe their duties, 
establish equitable by-laws, rules, [and] regulations for the distribution and 
use of water among the owners of said lands, and generally to perform all such 
acts as shall be necessary to fully carry out the purposes of this chapter. The 
said by-laws, rules, and regulations must be printed in convenient form for 
distribution in the district. And it is hereby expressly provided that all 
waters distributed for irrigation purposes shall be apportioned ratably to each 
land owner upon the basis of the ratio which the last assessment of such owner 
for district purposes within said district bears to the whole sum assessed upon 
the ditrict: Provided, That any land owner may assign the right to the whole 
or any portion of the waters so apportioned to him. [L. 790, p. 677, § 11; 1 
H. C., § 1794. ] 


l 4177. Meetings—Notice of Special—Authority. 


The board of directors shall hold a regular monthly mecting in their 
office, on the first Tuesday in every month, and such special meetings as may 
be required for the proper transaction of business: Provided, That all special 
meetings must be ordered by a majority of the board; the order must be en- 
tered of record, and five days’ notice thereof must, by the secretary, be given 
to each member not joining in the order. The order must specify the business 
to be transacted, and none other than that specified must be transacted at such 
special meeting. All meetings of the board must be public, and three mem- 
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bers shall constitute a quorum for the transaction of business, but on all 
questions requiring a vote, there shall be a concurrence of at least three mem- 
bers of said board. All records of the board shall be open to the inspection 
of any elector during business hours. The board, and its agents and employees, 
shall have the right to enter upon any land in the district to make surveys, 
and may locate the line for any canal or canals, and the necessary branches 
for the same, on any of said lands which may be deemed best for such location. 
Said board shall also have the right to acquire, either by purchase or con- 
demnation, all lands and waters and other property necessary for the construc- 
tion, use, supply, maintenance, repair, and improvement of said canal or 
canals, and works, including canal and works constructed and being con- 
structed by private owners, lands for reservoirs for the storage of needful 
waters, and all necessary appurtenances. In case of purchase, the bonds 
of the district hereinafter provided for may be used at their par value in pay- 
ment; and in case of condemnation, the board shall proceed in the name of 
the district, and in accordance with the laws of the state in such cases made 
and provided. Said board may also construct the necessary dams, reservoirs, 
and works for the collection of water for said district, and do any and every 
lawful act necessary to be done, that sufficient water may be furnished to each 
land owner in said district for irrigation purposes. The use of all water re- 
quired for the irrigation of the lands of any district formed under the pro- 
visions of this chapter, together with the rights-of-way for canals and ditches, 
sites for reservoirs, and all other property required in fully carrying out the 
provisions of this chapter, is hereby declared to be a public use, subject to the 
regulation and control of the state in the manner prescribed by law. [L. ’90, 
p. 678, § 12; 1 H. C., § 1795.] 


24178. Title to Property, in Whom Vested. 


The legal title to all property acquired under the provisions of this chap- 
ter shall immediately, and by operation of law, vest in such irrigation district, 
and shall be held by such district in trust for, and is hereby dedicated and 
set apart to, the uses and purposes set forth in this chapter; and said board is 
hereby authorized and empowered to hold, use, acquire, manage, occupy, and 
possess said property as herein provided. [L. ’90, p. 679, § 13; 1 H. C., § 
1796. | 


¢ 4179. Conveyances—Actions by and Against District. 

The said board is hereby authorized and empowered to take conveyances 
or other assurances for all property acquired by it under the provisions of this 
chapter, in the name of such irrigation district, to and for the uses and 
purposes herein expresssed, and to institute and maintain any and all actions 
and proceedings, suits at law or in equity, necessary or proper in order to fully 
carry out the provisions of this chapter, or to enforce, maintain, protect, or 
preserve any and all rights, privileges, and immunities created by this chapter, 
or acquired in pursuance thereof; and in all courts, actions, suits, or proceed- 
ings, the said board may sue, appear, and defend, in person or by attorney, 
and in the name of such irrigation district. [L. 790, p. 679, § 14; 1 H. C, 
§ 1797. ] 
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24180. Bonds—Election for—How Paid—What to Contain. 


For the purpose of constructing necessary irrigating canals and works, 
and acquiring the necessary property and right thereof, and otherwise carry- 
ing out the provisions of this chapter, the board of directors of any such dis- 
trict must, as soon after such district has been organized as may he practicable, 
and whenever thereafter the construction fund has been exhausted by expendi- 
tures herein authorized therefrom, and the board desires [deems] it necessary 
or expedient to raise additional money for said purpose, estimate and deter- 
mine the amount of money to be raised, and shall immediately thereafter call 
a special election. At such election shall be submitted to the electors of said 
district posssessing the qualification prescribed by this chapter the question 
whether or not the bonds of said district in the amount so determined shall 
be issued. Notice of such election must be given by posting notices in three 
public places in each election precinct in said district for at least twenty days, 
and also by publication of such notice in some newspaper published in the 
county where the office of the board of directors of such district is required to 
be kept, once a week for at least three successive weeks. Such notices must 
specify the time of holding the election, the amount of bonds proposed to be 
issued; and said election must be held and the result thereof determined and 
declared in all respects as nearly as practicable in conformity with the pro- 
visions of this chapter governing the election of the officers: Provided, That 
no informality in conducting such election shall invalidate the same, if the 
election shall have been otherwise fairly conducted. At such election the 
ballots shall contain the words “Bonds—Yes,” or “Bonds—No,” or words 
equivalent thereto. Ifa majority of the votes cast are cast “Bonds—Yes,” 
the board of directors shall immediately cause bonds in that amount to be 
issued. If a majority of the votes cast at any bond election are 
“Bonds—No,” the result of such election shall be so declared and entered of 
record. And whenever thereafter said board, in its judgment, deems it for the 
best interests of the district that the question of issuance of bonds for said 
amount, or any amount, shall be submitted to said electors, it shall so declare 
said record in its minutes, and may thereupon submit such questions to said 
electors in the same manner and with like effect as at such previous election. 
Said bonds shall be payable in gold coin of the United States, in ten series, as 
follows, to wit: At the expiration of eleven years, five per cent of the whole 
number of bonds; at the expiration of twelve years, six per cent; at the 
expiration of thirteen years, seven per cent; at the expiration of fourtecen 
years, eight per cent; at the expiration of fifteen years, nine per cent; at the 
expiration of sixteen years, ten per cent; at the expiration of seventeen years, 
eleven per cent; at the expiration of eighteen years, thirteen per cent; at the 
expiration of nineteen years, fifteen per cent; at the expiration of twenty 
years, sixteen per cent, and shall bear interest at the rate of six per cent per 
annum, payable semi-annually, on the first day of January and July of each 
year. The principal and interest shall be payable at the place designated 
therein. Said bonds shall be each of the denomination of not less than one 
hundred nor more than five hundred dollars; shall be negotiable in form, 
signed by the president and secretary, and the seal of the board of directors 
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shall be affixed thereto. Each issue shall be numbered consecutively as issued, 
and the bonds of each issue shall be numbered consecutively and bear-date at 
the time of their issue. Coupons for the interest shall be attached to each 
bond, signed by the president of the board and secretary. Said bonds shall 
express upon their face that they were issued by authority of this act, stating 
its title and date of approval, and shall also so state the number of issue of 
which such bonds are a part. The secretary shall keep a record of bonds 
sold, their number, the date of sale, the price received and the name of the 
purchaser. In case the money received by the sale of all bonds issued be 
insufficient for the completion of the plans of the canals and works adopted, 
and additional bonds be not voted, it shall be the duty of the board of directors 
to provide for the completion of said plans by levy of assessments thereof. 
It shall be lawful for any irrigation districts which have heretofore issued 
bonds under the law then in force, to issue in place thereof an amount of 
bonds not in excess of such previous issue, and to sell the same, or any part 
thereof, as hereinafter provided, or exchange the same, or any part thereof, 
with the holders of such previously issued bonds which may be outstanding, 
upon such terms as may be agreed upon between the board of directors of 
the district and the holders of such outstanding bonds: Provided, That the 
question of such reissue of bonds shall have beeen previously voted upon favor- 
ably by the legally qualified electors of such district in the same manner as 
required for the issue of original bonds, and the said board shall not exchange 
any such bonds, for a less amount in par value of the bonds received; all of 
such old issue in place of which new bonds are issued shall be destroyed when- 
ever lawfully in possession of said board. [L. 790, p. 679, § 15; 1 H. C., § 
1798; L. 795, p. 436, § 5.] 


The title of the act omits this section in its enumeration. 


¢ 4181. Bonds, How and When Sold. 

The board may sell said bonds from time to time in such quantities as 
may be necessary and most advantageous to raise money for the construction of 
said canals and works, the acquisition of said property and rights, and other- 
wise to fully carry out the objects and purposes of this chapter: Provided, 
That the board of directors shall have the power to sell the bonds, and accept 
in payment therefor labor and material necessary for the construction of its 
proposed canals, if, in their judgment, they deem it best so to do before mak- 
ing any sale. The board shall, at a meeting, by resolution, declare its inten- 
tion to sell a specified amount of bonds, and the day and hour and place of 
such sale, and shall cause such resolutions to be entered in the minutes, and 
notice of sale to be given by publication thereof at least twenty days in such 
newspapers as they deem most advantageous. The notice shall state that 
sealed proposals will be received by the board at their office, for the purchase 
of the bonds, till the day and hour named in the resolution. At the time 
appointed the board shall open the proposals and award the purchase of the 
bonds to the highest responsible bidder, and may reject all bids: Provided, 
however, That the board shall have the right to sell such bonds, or any of 
them, at private sale whenever they deem it for the best interest of the district 
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so to do: Provided further, That such bonds shall not be sold for less than 
ninety per cent of their face value. [L. ’90, p. 681, § 16; 1 H. C., § 1799; L. 
°95, p. 438, § 6.] 


2 4182. Bonds and Interest, How Paid. 


Said bonds and interest thereon shall be paid by revenue derived from an 
annual assessment upon the real property of the district, and all the real 
property in the district shall be and remain liable to be assessed for 
such payments as hereinafter provided. And in addition to this pro- 
vision and the other provisions herein made for the payment of said 
bonds and interest thereon as the same may become due, said bonds 
shall become a lien upon all the water rights and other property acquired 
by any irrigation district formed under the provisions of this act, and upon 
any canal or canals, ditch or ditches, flumes, feeders, storage reservoirs, ma- 
chinery and other works and improvements acquired, owned or constructed by 
said irrigation district, and if default shall be made in the payment of the 
principal of said bonds or interest thereon, according to the terms thereof, 
the holder of said bonds, or any part thereof, shall have the right to enter upon 
and take possession of all the water rights, canals, ditches, flumes, feeders, 
storage reservoirs, machinery, property and improvements of said irrigation 
district, and to hold and control the same, and enjoy the rents, issues and 
profits thereof, until the lien hereby created can be enforced in a civil action 
in the same manner and under the same proceedings as given in the foreclosure 
of a mortgage on real estate. This chapter shall apply to all bonds heretofore 
issued, payment for which has not yet been received by the district issuing said 
bonds, or which may hereafter be issued by districts already formed. [L. ’90, 
p. 681, § 17; 1 H. C., § 1800; L. ’95, p. 439, § 7.] 


¢ 4183. Assessments, How and When Made. 


The secretary must, between the first Monday in March and the first 
Monday in June, in each year, ascertain the value of all real property in such 
district, from the assessment of said property made by the county assessor 
and the county board of equalization and the persons who own claims and have 
possession or control thereof, at its assessed cash value, and he must prepare 
an assessment book, with appropriate headings, in which must be listed all 
such property within the district. In such [book] must be specified, in 
separate columns, under the appropriate headings,— 

First: The name of the person to whom the property is assessed. If the 
name is not known to the secretary the property shall be assessed to “unknown 
owners”; 

Second: Land by township, range, section, or fractional section, and when 
such land is not a congressional division or subdivision, by metes and bounds 
or other description sufficient to identify it, giving an estimate of the number 
of acres; l 

Third: City and town lots, naming the city or town, and the number and 
block, according to the system of numbering in such city or town; 

Fourth: The cash value of real estate, other than city or town. lots; 
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Fifth: The cash value of city and town lots; 

Sixth: The total value of all real property assessed; 

Seventh: The total value of all property after equalization by the board 
of directors; 

Eighth: Such other things as the board of directors may require. Any 
property which may have escaped the payment of any assessment for any year 
shall, in addition to the assessment for the then current year, be assessed for 
such year with the same effect and with the same penalties as are provided for 
such current year. [L. 790, p. 681, § 18; 1 H. C., § 1801; L. 795, p. 440, § 8.] 


¢ 4184. Deputies, and Compensation Thereof. 

The board of directors must allow the secretary as many deputies, to be 
appointed by them, as will, in the judgment of the board, enable him to 
complete the assessment within the time herein prescribed. The board must 
fix a compensation of such deputies for the time actually engaged; nor must 
any allowance be made but for work done between the first Monday in March 
and the first Monday in August in each year. [L. 790, p. 682, § 19; 1 H. C., 
§ 1802; L. 95, p. 440, § 9.] 


@ 4185. Equalization of Assessments, Notice of. 

On or before the first Monday in August, in each year, the secretary must 
complete his assessment book and deliver it to the board, who must imme- 
diately give a notice thereof, and of the time the board of directors, acting as 
a board of equalization, will meet to equalize assessments, by publication in a 
newspaper published in each of the counties comprising the district. The 
time fixed for the meeting shall not be less than twenty nor more than thirty 
days from the first publication of the notice, and in the meantime the assess- 
ment book must remain in the office of the secretary for the inspection of all 
persons interested. [L. 790, p. 682, § 20; 1 H. C., § 1803; L. 795, p. 441, 


§,10.] 


¢ 4186. Equalization of Assessment, Meeting for. 

Upon the day specified in the notice required by the preceding section 
for the meeting, the board of directors, which is hereby constituted a board of 
equalization for that purpose, shall meet and continue in session from day to 
day as long as may be necessary, not to exceed ten days, exclusive of Sundays, 
to hear and determine such objections to the valuation and assessment as may 
come before them; and the board may change the valuation as may be just. 
The secretary of the board shall be present during its session, and note all 
changes made in the valuation of property, and in the names of the persons 
whose property is assessed; and within ten days after the close of the session he 
shall have the total values, as finally equalized by the board, extended into 
columns and added. [L. 790, p. 682, § 21; 1 H. C., § 1804. ] 


? 4187. Amount of Levy—Procedure in Case of Failure. 


The board of directors shall then levy an assessment sufficient to raise 
the annual interest on the outstanding bonds, and at the expiration of eleven 
years after the issuing of bonds by the board must increase said assessment 
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for the ensuing eleven years in the following percentage of the principal of 
the whole amount of bonds then outstanding, to wit: For the eleventh year, 
five per cent of the whole number of bonds; at the expiration of twelve years, 
six per cent; at the expiration of thirteen years, seven per cent; at the expira- 
tion of fourteen years, eight per cent; at the expiration of fifteen years, nine 
per cent; at the expiration of sixteen years, ten per cent; at the expiration of 
seventeen years, eleven per cent; at the expiration of eighteen years, thirteen 
per cent; at the expiration of nineteen years, fifteen per cent; at the expira- 
tion of twenty years, sixteen per cent. The secretary of the board must com- 
pute and enter in a separate column of the assessment book the respective sum 
in dollars and cents to be paid as an assessment on the property therein enum- 
erated. When collected the assessment shall be paid into the county treasury 
of said county and shall constitute a special fund to be called the “bond fund 
of irrigation district.” In case of neglect or refusal of the board of directors 
to cause such assessment and levy to be made as in this chapter provided, then 
the assessment of property made by the county assessor and the county board 
of equalization shall be adopted, and shall be the basis of assessments for the 
district; and the board of county commissioners of the county in which the 
office of the board of directors is situated shall cause an assessment roll for said 
district to be prepared, and shall make the levy required by this chapter in 
the same manner and with like effect as if the same had been made by said 
board of directors, and all expenses incident thereto shall be borne by such 
district. In case of neglect or refusal of the secretary of the district to perform 
the duties imposed by law, then the tax collector and treasurer of the county 
in which the office of the board of directors is situated must respectively per- 
form such duties, and shall be accountable therefor on their official bonds as in 
other cases. [L. 790, p. 683, § 22; 1H. C., § 1805; L. 795, p. 411, § 11.] 


¢ 4188. Lien of Assessment. 

The assessment upon real property is a lien against the property assessed 
from and after the first Monday in March for any years, and such lien is not 
removed until the assessments are paid or the property sold for the payment 
thereof. [L. 90, p. 684, § 23; 1 H. C., § 1806.] 


l 4189. Collection of Assessments—Notice. 

On or before the first day of November the secretary must deliver the 
assessment book to the board of directors of the district, who shall, within 
twenty days, publish a notice in a newspaper published in each of the counties 
comprising the district, if there be lands situated in more than one county 
in such district, that said assessments are due and payable, and will become 
delinquent at six o’clock p. m. on the thirty-first day of December next there- 
after; and that unless paid prior thereto, five per cent will be added to the 
amount thereof, and also the time and place at which payment of assessment 
may be made. The notice shall also specify a time and place within each 
election precinct of the district when and where the secretary will attend 
to receive payments of assessments, and shall be published for fifteen days and 
* precinct. The secretary must attend at the time and place specified in the 
notice, to receive assessments, which must be paid in gold and silver coin; he 
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must mark the date of payment of any assessments in the assessment book, 
opposite the name of the person paying, and give a receipt to such person, 
specifying the amount of the assessment and the amount paid, with a descrip- 
tion of the property assessed. On the thirty-first day of December of each 
year, all unpaid assessments are delinquent, and thereafter the secretary must 
collect thereon for the use of the district an addition of five per cent. [L. ’90, 
p. 684, § 24; 1 H. C., § 1807; L. 795, p. 442, § 12.] 

*The engrossed bill shows the following be posted for the same time in some public 


words to have been omitted by the enrolling place in each.’ 
clerk: ‘‘A printed copy of said notice shall 


g 4190. Publication of Delinquent List—How Made. 

On or before the first day of February, the collector must publish the 
delinquent list, which must contain the names of the persons and a description 
of the property delinquent, and the amount of the assessments and costs due, 
opposite each name and description. He must append to and publish with the 
delinquent list a notice that unless the assessments delinquent, together with 
costs and percentage, are paid, the real property upon which such assessments 
are a lien will be sold at public auction. The publication must he made once a 
week for three successive weeks, in a newspaper published in each of the 
counties comprised in the district. The publication must designate the time 
and place of sale. The time of sale must not be less than twenty-one nor 
more than twenty-eight days from the first publication, and the place must 
be at some point designated by the collector. [L. ’90, p. 684, § 25; 1 H. C. 
§ 1808. ] 

The title of the act of Mar. 22, ’9% (p. 432), amended, but it Is omitted In the body of 
designates this section as among those the act. 
@ 4191. Sales, When and How Made. 

The secretary must collect, in addition to the assessment due on the delin- 
quent list and five per cent added, fifty cents on each lots, piece or tract of 
land separately assessed, which must go to the district for preparing the list. 
On the day fixed for the sale, or some subsequent day to which he may have 
postponed it, of which he must give notice, the secretary, between the hours 
of ten o’clock a. m. and three o’clock p. m., must commence the sale of the 
property advertised, commencing at the head of the list, and continuing 
alphabetically, or in the numerical order of the lots or blocks, until completed. 
He may postpone the day of commencing sale, or the sale from day to day, but 
the sale must be completed within three weeks from the day first fixed. [L. 
790, p. 685, § 26; 1 H. C., § 1809; L. 795, p. 443, § 13.] 


3 4192. Sales, How Conducted—Certificates. 

The owner or persons in possession of any real estate offered for sale for 
assessments due thereon may designate in writing to the secretary, prior to 
the sale, what portion of the property he wishes sold, if less than the whole; 
but if the owner or possessor does not, then the secretary may designate it, and 
the person who will take the least quantity of the land, or in case an undivided 
interest is assessed, then the smallest portion of the interest, and pay the 
assessment and costs due, including two dollars to the secretary for the dupli- 
cate of certificate of sale, is the purchaser. Said secretary shall pay said two 
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dollars into the treasury of said district. If the purchaser does not pay the 
assessment and costs before ten o’clock a. m. the following day, the property 
on the next sale day must be resold for the assessments and costs. But in 
case there is no purchaser in good faith for the same on the first day that the 
property is offered for sale, then when the property is offered thereafter for 
sale, and there is no purchaser in good faith for the same, the whole amount 
of the property assessed shall be struck off to the irrigation district within 
which such lands are situated as the purchaser, and the duplicate certificate 
delivered to the secretary of the district, and filed by him in the office of the 
directors. No charge shall be made for the duplicate certificate where the 
district is the purchaser, and in such case the secretary shall make an entry, 
“Sold to the district,” and he will be credited with the amount thereof in his 
settlement. An irrigation district, as a purchaser at such sale, shall be entitled 
to the same rights as a private purchaser, and the title so acquired by the dis- 
trict, subject to right of redemption herein provided, may be conveyed by 
deed, executed ard acknowledged by the president and secretary of said board: 
Provided, That authority to so convey must be conferred by resolution of the 
board, entered on its minutes, fixing the price at which such sale may be 
made, and such conveyance shall not be made for a less sum than the reasonable 
market value of such property. After receiving the amount of assessments 
and costs, the secretary must make out in duplicate a certificate, dated on 
the day of sale, stating (when known) the names of the persons assessed, a 
description of the land sold, the amount paid therefor, that it was sold for 
assessments, giving the amount and year of the assessment and specifying the 
time when the purchaser will be entitled to a deed. ‘The certificate must be 
signed by the secretary and one copy delivered to the purchaser, and the 
other filed in the office of the county clerk of the county in which the land is 
situated. [L. ’90, p. 685, $ 27; 1H.C., $1810; L. 795, p. 443, § 14.] 


3 4193. Sales, Secretary to Keep Record of. 

The secretary, before delivering any certificate, must in a book enter a 
description of the land sold corresponding with the description in the certifi- 
cate, the date of the sale, purchasers’ names and amount paid, regularly num- 
ber the description on the margin of the book and put a corresponding number 
on each certificate. Such book must be open to public inspection without 
fee during office hours, when not in actual use. On filing the certificate with 
such county clerk the lien of the assessments vests in the purchaser and is 
only divested by the payment to him, or to the secretary for his use, of the 
purchase money and one per cent per month from the day of sale until redemp- 
tion. [L.’90, p. 686, § 28; 1 H. C., § 1811; L. ’95, p. 444, § 15.] 


24194. Redemption, When Made—Deeds. 

A redemption of the property sold may be made by the owner or any party 
in interest within twelve months from the date of purchase. Redemption 
must be made in gold or silver coin, as provided for the collection of state 
and county taxes, and when made to the secretary he must credit the amount 
paid to the person named in the certificate and pay it on demand to the person 
or his assignees. In each report the secretary makes to the board of directors 
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he must name the person[s] entitled to redemption money and the amount 
due each. On receiving the certificate of sale the county clerk must file it and 
make an entry in a book similar to that required of the secretary. On the 
presentation of the receipt of the person named in the certificate, or of the 
secretary for his use, of the total amount of the redemption money, the clerk 
must mark the word “redeemed,” the date and by whom redeemed, on the 
certificate and on the margin of the book where the entry of the certificate is 
made. Ifthe property is not redeemed within twelve months from the sale the 
secretary, or his successor in office, must make to the purchaser, or his assignee, 
a deed of the property, reciting in the deed substantially the matters contained 
in the certificate, and that no person redeemed the property during the time 
allowed by Jaw for its redemption. The secretary shall receive from the 
purchaser, for the use of the district, two dollars for making such deed. [L. 
790, p. 687, § 29; 1 H. C., § 1812; L. 795, p. 445, § 16. ] 


24195. Deed, and its Effect as Evidence. 


The matter recited in the certificate of sale must be recited in the deed, 
and such deed duly acknowledged or proved is prima facie evidence that,— 

First: The property was assessed as required by law; 

Second: The property was equalized as required by law; 

Third: That the assessments were levied in accordance with law; 

Fourth: The assessments were not paid; 

Fifth: At a proper time and place the property was sold as prescribed by 
law and by the proper officers; 

Sixth: The property was not redeemed; 

Seventh: The person who executed the deed was the proper officer. Such 
deed, duly acknowledged or proved, is (except as against actual fraud) con- 
clusive evidence of the regularity of all the proceedings from the assessments 
by the secretary, inclusive, up to the execution of the deed. The deed conveys 
to the grantee the absolute title to the lands described therein, free from 
all incumbrances, except when the land is owned by the United States or 
this state, in which case it is prima facie evidence of the right of possession. 
[L. 790, p. 687, § 30; 1 H. C., § 1813; L. ’95, p. 445, § 17.] 


¢ 4196. Evidence of Assessment, What is. 


The assessment book or delinquent list, or a copy thereof, certified by 
the secretary, showing unpaid assessments against any person or property, is 
prima facie evidence of the assessment of the property assessed, the delin- 
quency, the amount of assessments due and unpaid, and that all the forms of 
law in relation to the assessment and levy of such assessment have been 
complied with. [L.’90, p. 688, § 31; 1 H. C., § 1814; L. 95, p. 446, § 18.] 


3 4197. Misnomer, etc., Not to Affect Sale. 
When land is sold for assessments correctly imposed, as the property of 
a particular person, no misnomer of the owner or supposed owner, or other 


mistake relating to the ownership thereof, affect the sale or renders it void or 
voidable. [L. 790, p. 688, § 32; 1 H. C., § 1815.] 
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@ 4198. Secretary to Settle, When—Statement. 

On the first Monday in each month the secretary must settle with the 
board for all moneys collected for assessments and pay the same over to the 
treasurer of the county; and within six days thereafter he must deliver to 
and file in the office of the board of directors a statement under oath, show- 
Ing,— 

First: An account of all his transactions and receipts since his last settle- 
ment; 

Second: That all money collected by him as secretary has been paid to the 
county treasurer. The secretary shall also file in the office of the board on said 
first Monday in each month the receipt of the treasurer of the county for the 
money so paid. [L.’90, p. 688, § 33; 1 H. C., § 1816; L. 95, p. 446, § 19.] 


3 4199. Coupons and Bonds, When Paid. 

Upon the presentation of the coupons due to the treasurer of said county 
he shall pay the same from said bond fund belonging to such district and 
deposited with such treasurer. Whenever, after ten years from the issuance 
of said bonds, said fund shall amount to the sum of ten thousand dollars, the 
board of directors may direct the treasurer to pay such an amount of said bonds 
not due as the money in said fund will redeem, at the lowest value at which 
they may be offered for liquidation, after advertising for at least four weeks in 
some daily newspaper which said board may deem advisable, for sealed pro- 
posals for the redempticn of said bonds. Said proposals shal] be opened by 
the board in open meeting, at a time to be named in the notice, and the lowest 
bid for said bonds must be accepted: Provided, That no bond shall be re- 
deemed at a rate above par. In case the bids are equal, the lowest numbered 
bond shall have the preference. In case none of the holders of said bonds shall 
desire to have the same redeemed, as herein provided for, said money shall be 
invested by the treasurer of said county, under the direction of the board, 
in United States gold bearing bonds, or the bonds of the state, which shall 
be kept in said bond fund, and may be used to redeem said district bonds 
whenever the holders thereof may desire. [L. ’90, p. 688, § 34; 1 H. C., § 
1817; L. 795, p. 446, § 20.] 


24200. Bids for Construction—Contracts. 

After adopting a plan of said canal or canals, storage reservoirs and works, 
the board of directors shall give notice, by publication thereof not less than 
twenty days in one newspaper published in each of the counties comprising the 
district: Provided, A newspaper is published therein, and in such other 
newspapers as they may deem advisable, calling for bids for the construction 
of such work or of any portion thereof; if Jess than the whole work is ad- 
vertised, then the portion so advertised must be particularly described in such 
notice; said notice shall set forth that the plans and specifications can be 
seen at the office of the board, and that the board will receive sealed proposals 
therefor, and that the contract will be lct to the lowest responsible bidder, 
stating the time and place for opening said proposals, which, at the time and 
place appointed, shall be opened in public; and as soon as convenient there- 
after, the board shall let said work, either in portions or as a whole, to the 
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lowest responsible bidder, or they may reject any or all bids and yeadvertise for 
proposals, or may proceed to construct the work under their own superin- 
tendence. Contracts for the purchase of material shall be awarded to the 
lowest responsible bidder. Any persons or person to whom a contract may 
have been awarded shall enter into a bond, with good and sufficient sureties, 
to be approved by the board, payable to said district for its use, for twenty-five 
per cent of the amount of contract price, conditioned for the faithful perform- 
ance of said contract. The work shall be done under the direction and satis- 
faction of the engineer, and be approved by said board. [L. 90, p. 689, § 35; 
1 H. C., § 1818; L. 795, p. 448, § 21.] 


@ 4201. Claims, How Paid. 


No claim shall be paid by the county treasurer until allowed by the board, 
and only upon a warrant signed by the president and countersigned by the 
secretary: Provided, That the board may draw from time to time from the 
construction fund, and deposit in the county treasury of the county where 
the office of the board is situated, any sum under or in excess of the sum of 
twenty-five thousand dollars. The county treasurer of said county is hereby 
authorized and required to receive and receipt for the same, and place the same 
to the credit of said district, and he shall be responsible upon his official bond 
for the safe keeping and disbursement of the same, as in this act provided. 
He shall pay out the same, or any portion thereof, to the secretary of the 
district only, and only upon the order of the board, signed by the president 
and attested by the secretary. The said county treasurer shall report in writ- 
ing, on the second Monday in each month, the amount of money in the county 
treasury, the amount of receipts for the month preceding, and the amount or 
amounts paid out; said report shall be verified and filed with the secretary of 
the board. The secretary shall also report to the board, in writing, on the first 
Monday in each month, the amount of money in the county treasury belonging 
to the district, the amount of receipts for the month preceding, and the 
amount and items of expenditures, and said report shall be verified and filed 
with the secretary of the board. [L.’90, p. 690, § 36; 1 H. C., § 1819; L. 795, 
p. 448, $ 22.] 


2 4202. Construction and Operating Fund—Tolls. 


The cost and expense of purchasing and acquiring property, and con- 
structing the works and improvements herein provided for, shall be wholly 
: paid out of the construction fund. For the purpose of defraving the expenses 
of the organization of the district, and of the care, operation, management, 
repair, and improvement of such portions of said canal and works as are com- 
pleted and in use, including salaries of officers and employes, the board may 
either fix rates of tolls and charges, and collect the same from all persons using 
said canal for irrigation and other purposes, or they may provide for the pay- 
ment of said expenses by a levy of assessment therefor, or by both said tolls 
and assessment; if by the latter method, such levy shall be made on the com- 
pletion and equalization of the assessment roll, and the board shall have the 
same powers and functions for the purposes of said levy as are now possessed 
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by boards of county commissioners in this state. The procedure for the 
collection of assessments by such levy shall in all respects conform to the 
provisions of this chapter relating to the payment of principal and interest 
of bonds herein provided for. [L. 790, p. 690, § 37; 1 H. C., § 1820.] 


24208. Crossing Railroads, Watercourses, Streets, etc.—Rights. 

The board of directors shall have power to construct the said works 
across any stream of water, watercourse, street, avenue, highway, railway, 
canal, ditch, or flume, which the route of said canal or canals may intersect 
or cross, in such manner as to afford security for life and property; but said 
board shall restore the same when so crossed or intersected, to its former state 
as near as may be, or in a sufficient manner not to have impaired unnecessarily 
its usefulness; and every company whose railroad shall be intersected or 
crossed by said works shall unite with said board in forming said intersections 
and crossings, and grant the privileges aforesaid; and if such railroad com- 
pany and said board, or the owners and controllers of the said property, thing, 
or franchise so to be crossed, cannot agree upon the amount to be paid therefor, 
or the points or the manner of said crossings or intersections, the same shall 
be ascertained and determined in all respects as is herein provided in respect 
to the taking of land. The right-of-way is hereby given, dedicated, and set 
apart, to locate, construct, and maintain said works over and through any of 
the lands which are now or may be the property of this state; and also there 
is given, dedicated, and set apart, for the uses and purposes aforesaid, all 
waters and water rights belonging to this state within the district. [L. ’90, p. 
691, § 38; 1 H. C., § 1821.] 


See note to § 4190. 


¢ 4204. Compensation of Officers, How Determined. 


The board of directors shall each receive two dollars per day and mileage 
at the rate of five cents per mile in attending the meetings, and actual and 
necessary expenses paid while engaged in official business under order of the 
board. The board shall fix the compensation to be paid to the secretary named 
in this chapter, to be paid out by warrant drawn on the county treasurer out 
of funds belonging to said district on deposit with the treasurer of said county: 
Provided, That said board shall, upon the petition of at least fifty, or a ma- 
jority of those having title or evidence of title within such district therefor, 
submit to the electors, at any general election, a schedule of salaries and fees 
to be paid thereunder. Such petition must be presented to the board twenty 
days prior to a general election, and the result of such election shall be 
determined and declared in all respects as other elections are declared under 
this chapter. [L. 790, p. 692, § 39; 1 H. C., § 1822; L. 795, p. 449, § 23.] 


3 4205. Officers Not to be Interested in Contract, etc.—Penalty. 

No director or any other officer named in this chapter shall in any manner 
be interested, directly or indirectly, in any contract awarded or to be awarded 
by the board, or in the profits to be derived therefrom; and for any violation 
of this provision, such officer shall be deemed guilty of a misdemeanor, and 
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such conviction shall work a forfeiture of his office, and he shall be punished 
by a fine not exceeding five hundred dollars, or by imprisonment in the county 
jail not exceeding six months, or by both fine and imprisonment. [L. 90, p. 
692, $ 40; 1 H. C., § 1823.] 


See note to § 4190. 


2 4206. Special Assessments, How Levied. 


The board of directors may, at any time when in their judgment it may 
be advisable, call a special election and submit to the qualified electors of the 
district the question whether or not a special assessment shall be levied for 
the purpose of raising money to be applied to any of the purposes provided in 
this chapter. Such election must be called upon the notice prescribed, and 
the same shall be held and the result thereof determined and declared in all 
respects in conformity with the provisions of section 4180. The notice must 
specify the amount of money proposed to be raised and the purpose for which 
it is intended to be used. At such elections the ballots shall contain the words 
“Assessment, yes,” or “Assessment, no.” If two-thirds or more of the votes 
cast are “Assessment, yes,” the board shall, at the time of the annual levy 
thereunder, levy an assessment sufficient to raise the amount voted. The rate 
of assessment shall be ascertained by deducting fifteen per cent for anticipated 
delinquencies from the aggregate assessed value of the property in the district, 
as it appears on the assessment roll for the current year, and dividing the sum 
voted by the remainder of such aggregate assessed value. The assessment so 
levied shall be computed and entered on the assessment roll by the secretary 
of the board and collected at the same time and in the same manner as other 
assessments provided for herein, and when collected shall be paid into the 
county treasury for [of] the county to the credit of said district, for the pur- 
poses specified in the notice of such special election. [L. 790, p. 692, § 41; 1 
H. C., $ 1824; L. 795, p. 449, § 24.] 


This section is not enumerated in the title of the act. 


%3 4207. Excess Liability Void—Exceptions. 

The board of directors, or other officers of the district, shall have no power 
to incur any debt or liability whatever, either by issuing bonds or otherwise, 
in excess of the express provisions of this chapter; and any debt or liability 
incurred in excess of such express provisions shall be and remain absolutely 
void; except for the purposes of irrigation or for any said purposes of this 
chapter the board of directors may incur any indebtedness not exceeding in 
the aggregate the sum of two thousand dollars, and may call [cause] warrants 
of the district to issue thereof, bearing interest at eight per cent per annum. 
[L. 790, p. 693, § 42; 1 H. C., § 1825; L. 795, p. 449, § 25.] 


3 4208. Apportionment of Water. 

In case the volume of water in any stream or river shall not be suificient 
to supply the continual wants of the entire country through which it passes, 
and susceptible of irrigation therefrom, then it shall be the duty of the water 
commissioners to apportion, in a just and equitable proportion, a certain 
amount of said water upon certain or alternate weekly days to different locali- 
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ties, as they may, in their judgment, think best for the interest of all parties 
concerned, and with due regard to the legal and equitable rights of all. [L. 
90, p. 693, § 43; 1 H. C., § 1826.] 


3 4209. Ditches to be Kept Full, When. 

It shall be the duty of the board of directors to keep the water flowing 
through the ditches under their control to the full capacity of such ditches, 
in times of high water. [L. ’90, p. 693, § 44; 1 H. C., § 1827.] 


@ 4210. Protection to Navigation and Vested Rights. 

Navigation shall never, in any wise, be impaired by the operation of this 
chapter, nor shall any vested interest in or to any mining water rights or 
ditches, or in or to any water or water rights, or reservoirs, or dams, now used 
by the owners or possessors thereof, in connection with any mining industry, 
or by persons purchasing or renting the use thereof, or in or to any other 
property now used, directly or indirectly, in carrying on or pomoting the 
mining industry, ever be affected by or taken under its provisions, save and 
except that rights-of-way may be acquired over the same. [L.’90, p. 693, § 45; 
1 H. C., § 1828.] 


Miners’ right to water, § 4281. 


3 4211. Construction—Private Rights Protected. 

None of the provisions of this chapter shall be construed as repealing or 
in any wise modifying the provisions of any other act relating to the subject 
of irrigation. Nothing herein contained shall be deemed to authorize any 
person or persons to divert the waters of any river, creek, stream, canal, or 
ditch from its channel to the detriment of any person or persons having any 
interest in such river, creek, stream, canal, or ditch, or the waters therein, 
unless previous compensation be ascertained and paid therefor under the 
laws of this state, authorizing the taking of private property for public uses. 
[L. 790, p. 694, § 46; 1 H. C., § 1829.] 


¢ 4212. Boundaries May be Changed—Effect of. 

The boundaries of any irrigation district now or hereafter organized 
under the provisions of this chapter may be changed in the manner herein 
prescribed, but such change of the boundaries of the district shall not impair 
or affect its organization, or its rights in or to property, or any of its rights 
or privileges of whatsoever kind or nature; nor shall it affect, impair, or 
discharge any contract, obligation, lien, or change for or upon which it was 
or might become liable or chargeable, had such change of its boundaries not 
been made. [L. 90, p. 694, § 47; 1 H. C., § 1830. ] 


@ 4213. Adjacent Lands, How Admitted—Petition. 

The holder or holders of title, or evidence of title, representing one-half 
or more of any body of lands adjacent to the boundary of an irrigation district, 
which are contiguous, and which, taken together, constitute one tract of land, 
may file with the board of directors of said district a petition in writing, 
praying that the boundaries of said district may be so changed as to include 
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therein said lands. The petition shall describe the boundaries of said parcel 
or tract of land, and shall also describe the boundaries of the several parcels 
owned by the petitioners, if the petitioners be the owners respectively of 
distinct parcels, but such descriptions need not be more particular than they 
are required to be when such lands are entered by the county assessor in the 
assessment book. Such petition must contain the assent of the petitioners 
to the inclusion within said district, of tHe parcels or tracts of land described 
in the petition, and of which said petition alleges they are respectively the 
owners; and it must be acknowledged in the same manner that conveyances of 
land are required to be acknowledged. [L. ’90, p. 694, $ 48; 1 H. C., § 1831. ] 


@ 4214. Notice of Petition—How Published—What to Contain. 

The secretary of the board of directors shall cause a notice of the filing 
of such petition to be given and published in the same manner and for the 
same time that notices of special elections for the issue of bonds are required 
by this chapter to be published. The notice shall state the filing of such 
petition and the names of the petitioners, a description of the lands mentioned 
in said petition, and the prayer of said petition; and it shall notify all persons 
interested in or that may be affected by such change of the boundaries of the 
district to appear at the office of said board at a time named in said notice, and 
show cause in writing, if any they have, why the change in the boundaries of 
said district, as proposed in said petition, should not be made. The time to 
be specified in the notice at which they shall be required to show cause shall 
be the regular meeting of the board next after the expiration of the time for 
the publication of the notice. The petitioners shall advance to the secretary 
sufficient money to pay the estimated costs of all proceedings under this 
chapter. [L. 90, p. 695, § 49; 1 H. C., § 1832.] 


@4215. Hearing of Petition—Objections. 

The board of directors, at the time and place mentioned in said notice, or 
at such other time or times to which the hearing of said petition may be ad- 
journed, shall proceed to hear the petition and all the objections thereto pre-' 
sented in writing by any person showing cause, as aforesaid, why said proposed 
change of the boundaries of the district should not be made. The failure 
by any person interested in said district, or in the matter of the proposed 
change of its boundaries, to show cause in writing as aforesaid, shall be deemed 
and taken as an assent on his part to a change of the boundaries of the district 
as prayed for in said petition, or to such a change thereof as will include a 
part of said lands. And the filing of such petition with said board, as afore- 
said, shall be deemed and taken as an assent on the part of each and all of such 
petitioners to such a change of said boundaries that they may include the whole 
or any portion of the lands described in said petition. [L. 90, p. 695, $ 50; 
1 H. C., § 1833. ] 


¢ 4216. Payment of Past Assessments Required. 

The board of directors to whom such petition is presented shall require, 
as a condition precedent to the granting of the same, that the petitioners shall 
severally pay to such district such respective sums, as nearly as can be esti- 
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mated (the several amounts to be determined by the board), as said petitioners 
or their grantors would have been required to pay to such district as assess- 
ments, had such been included in such district at the time the same was 
originally formed. [L. 790, p. 696, § 51; 1 H. C., § 1834.] 


3 4217. Action Upon Petition—What Order Shall Contain. 

The board of directors, if they deem it not for the best interests of the 
district that a change of its boundaries be so made as to include therein the 
lands mentioned in the petition, shall order that the petition be rejected. But 
if they deem it for the best interests of the district that the boundaries of said 
district be changed, and if no person interested in said district, or the proposed 
change of its boundaries, shows cause in writing why the proposed change 
should not be made, or if, having shown cause, withdraws the same, the board 
may order’that the boundaries of the district be so changed as to include 
therein the lands mentioned in said petition, or some part thereof. The order 
shall describe the boundaries as changed, and shall also describe the entire 
boundaries of the district as they will be after the change thereof as aforesaid 
is made; and for that purpose the board may cause a survey to be made of such 
portions of such boundary as is deemed necessary. [L. 790, p. 696, § 52; 1 
H. C., § 1835.] 


@ 4218. Board to Adopt Resolution. 


If any person interested in said district, or the proposed change of its 
boundaries, shall show cause as aforesaid why such boundaries should not be 
changed, and shall not withdraw the same, and if the board of directors 
deem it for the best interests of the district that the boundaries thereof be so 
changed as to include therein the lands mentioned in the petition, or some 
part thereof, the board shall adopt a resolution to that effect. The resolution 
shall describe the exterior boundaries of the lands which the board are of the 
opinion should be included within the boundaries of the district when 
changed. [L. 790, p. 696, § 53; 1 H. C., § 1836. ] 


8 4219. Election to Change Boundaries—Notice of—Ballots. 

Upon the adoption of the resolution mentioned in the last preceding 
section, the board shall order that an election be held within said district, to 
determine whether the boundaries of the district shall be changed as men- 
tioned in said resolution; and shall fix the time at which such election shall 
be held, and shall cause notice thereof to be given and published. Such notice 
shall be given and published, and such election shall be held and conducted, 
the returns thereof shall be made and canvassed, and the result of the election 
ascertained and declared, and all things pertaining thereto conducted, in 
the manner prescribed by this chapter in case of a special election to determine 
whether bonds of an irrigation district shall be issued. The ballots cast at 
said election shall contain the words “For change of boundary,” or “Against 
change of boundary,” or words equivalent thereto. The notice of election 
shall describe the proposed change of the boundaries in such manner and 
terms as can readily be traced. [L. ’90, p. 697, § 54; 1 H. C., § 1837.] 
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2 4220. Action of Board on Result. 


If at such election a majority of all the votes cast at said election shall 
be against such change of the boundaries of the district, the board shall 
order that said petition be denied, and shall proceed no further in the matter. 
But if a majority of the votes be in favor of such change of the boundaries 
of the district, the board shall thereupon order that the boundaries of the 
district be changed in accordance with said resolution adopted by the board. 
The said order shall describe the entire boundaries of said district, and for that 
purpose the board may cause a survey of such portions thereof to be made as 
the board may deem necessary. [L.’90, p. 697, $55; 1 H. C., § 1838.] 


@ 4221. Record of Change of Boundary. 

Upon a change of the boundaries of a district being made, a copy of the 
order of the board of directors ordering such change, certified by the president 
and secretary of the board, shall be filed for record in the county clerk’s office 
of each county within which are situated any of the lands of the district, and 
thereupon the district shall be and remain an irrigation district, as fully and 
to every intent and purpose as if the lands which are included in the district 
by the change of the boundaries as aforesaid had been included therein at 
the original organization of the district. [L. 90, p. 697, § 56; 1 H. C., § 
1839. | 


l 4222. Petition to be Recorded—Evidence. 

Upon the filing of the copies of the order, as in the last preceding section 
mentioned, the secretary shall record in the minutes of the board the petition 
aforesaid; and the said minutes, or a certified copy thereof, shall be admissible 
in evidence, with the same effect as the petition. [L. 790, p. 698, § 57; 1 H. 
C., § 1840.] 


2 4223. Represenative Authorized to Act. 

A guardian, an executor, or administrator of an estate, who is appointed 
as such under the laws of this state, and who, as such guardian, executor, or 
administrator, is entitled to the possession of the lands belonging to the estate 
which he represents, may, on behalf of his ward, or the estate which he repre- 
sents, upon being thereunto authorized by the proper court, sign and acknowl- 
edge the petition in this chapter mentioned, and may show cause, as in this 
chapter mentioned, why the boundaries of the district should not be changed. 
[L. 790, p. 698, § 58; 1 H. C., § 1841.] | 


@ 4224. District Re-Divided—Election Precincts. 

In case of the inclusion of any lands within any district by proceedings 
under this chapter, the board of directors must, at least thirty days prior 
to the next succeeding general election, make an order re-dividing such district 
into three divisions as nearly equal in size as may be practicable, which shall 
be numbered first, second and third, and one director shall thereafter be 
elected by each division. For the purposes of election the board of directors 
must establish a convenient number of election precincts in said districts and 
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define the boundaries thereof, which said precincts may be changed from 
time to time as the board may deem necessary. [L. 90, p. 698, $ 59; 1 H. C., 
$ 1842; L. 795, p. 450, § 26. ] 


2 4225. Exclusion of Lands From District—Effect of. 

The boundaries of any irrigation district, now or hereafter organized 
under the provisions of this chapter, may be changed, and tracts of land which 
were included within the boundaries of such district, at or after its organiza- 
tion under the provisions of this chapter, may be excluded therefrom in the 
manner herein prescribed; but neither such change of the boundaries of the 
district, nor such exclusion of lands from the district, shall impair or affect its 
organization or its rights in or to property, or any of its rights and privileges 
of whatever kind or nature; nor shall it affect, impair, or discharge any 
contract, obligation, lien, or charge for or upon which it was or might become 
liable or chargeable had such change of its boundaries not been made, or had 
not any land been excluded from the district. [L. 90, p. 698, § 60; 1 H. C., 
§ 1843.] 


84226. Petition for Exclusion. . 

The owner or owners in fee of one or more tracts of land, which constitute 
a portion of an irrigation district, may file with the board of directors a peti- 
tion praying that such tracts, and any other tracts contiguous thereto, may 
be excluded and taken from said district. The petition shall describe the 
boundaries of the land which the petitioners desire to have excluded from the 
district, and also the lands of each of such petitioners which are included 
within such boundaries; but the description of such lands need not be more 
particular or certain than is required when the lands are entered in the assess- 
ment book by the county assessor. Such petition must be acknowledged in 
the same manner and form as is required in case of a convevance of land, and 
the acknowledgment shall have the same force and effect as evidence as the 
acknowledgment of such conveyance. {L. ’90, p. 699, § 61; 1 H. C., § 1844.] 


3 4227. Notice of Petition for Exclusion—How Published. 

The secretary of the board of directors shall cause a notice of the filing 
of such petition to be published for at least two weeks in some newspaper 
published in the county where the office of the board of directors is situated, 
and if any portion of such territory to be excluded lie within another county 
or counties, then said notice shall be so published in a newspaper published 
within each of said counties; or if no newspaper be published therein, then 
by posting such notice for the same time in at least three public places in said 
district, and in case of the posting of said notices, one of said notices must 
be so posted on the lands proposed to be excluded. The notice shall state the 
filing of such petition, the names of the petitioners, a description of the lands 
mentioned in said petition, and the prayer of said petition: and it shall notify 
all persons interested in or that may he affected by such change of the 
boundaries of the district to appear at the office of said board at a time named 
in said notice, and show cause in writing, if any they have, why the change of 
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the boundaries of said district, as proposed in said petition, should not be 
made. The time to be specified in the notice at which they shall be required 
to show cause shall be the regular meeting of the board next after the expira- 
tion of the time for the publication of the notice. [L. 90, p. 699, § 62; 1 H. 
C., $ 1845.] 


% 4228. Hearing of Petition—Objections. 

| The board of directors, at the time and place mentioned in the notice, 
or at the time or times to which the hearing of said petition may be adjourned, 
shall proceed to hear the petition, and all objections thereto presented in 
writing, by any person showing cause, as aforesaid, why the prayer of said 
petition should not be granted. The failure of any person interested in said 
district to show cause, in writing, why the tract or tracts of land mentioned in 
said petition should not be excluded from said district, shall be deemed and 
taken as an assent by him to the exclusion of such tract or tracts of land, or any 
part thereof, from said district; and the filing of such petition with such 
board, as aforesaid, shall be deemed and taken as an assent by each and all of 
such petitioners to the exclusion from such district of the lands mentioned in 
the petition, or any part thereof. [L. 790, p. 700, § 63; 1 H. C., § 1846. ] 


2 4229. Board to Exclude Lands in What Cases. 

The board of directors, if they deem it not for the best interest of the 
district that the lands mentioned in the petition, or some portion thereof, 
should be excluded from said district, shall order that said petition be denied; 
but if they deem it for the best interests of the district that the lands men- 
tioned in the petition, or some portion thereof, be excluded from the district, 
and if no person interested in the district show cause, in writing, why the said 
lands, or some portion thereof, should not be excluded from the district, or if 
having shown cause withdraws the same, and also, if there be no outstanding 
bonds of the district, then the board may order that the lands mentioned in 
the petition, or some defined portion thereof, be excluded from the district. 
[L. 790, p. 700, § 64; 1 H. C., § 1847. ] 


24230. Assent of Bondholders, When Required—How Given. 

If there be outstanding bonds of the district, then the board may adopt 
a resolution to the effect that the board deems it to the best interest of the 
district that the lands mentioned in the petition, or some portion thereof, 
should be excluded from the district. The resolution shall describe such 
lands so that the boundaries thereof can readily be traced. The holders of 
such outstanding bonds may give their assent, in writing, to the effect that 
they severally consent that the board may make an order by which the lands 
mentioned in the resolution may be excluded from the district. The assent 
must be acknowledged by the several holders of such bonds in the same manner 
and form as is required in case of a conveyance of land, and the acknowledg- 
ment shall have the same force and effect, as evidence, as the acknowledgment 
of such conveyance. The assent shall be filed with the board, and must be 
recorded in the minutes of the board; and said minutes, or a certified copy 
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thereof, shall be admissible in evidence with the same effect as the said assent; 
but if such assent be not filed, the board shall deny and dismiss said petition. 
[L. 790, p. 701, § 65; 1 H. C., § 1848.] 


@ 4231. Election to Exclude Land—When Ordered—Notice of. 

If the assent aforesaid of the holders of said bonds be filed and entered of 
record as aforesaid, and if there be objections presented by any person showing 
cause as aforesaid, which have not been withdrawn, then the board may order 
an election to be held in said district to determine whether an order shall be 
made excluding said land from the district as mentioned in said resolution. 
The notice of such election shall describe the boundary of all lands which it 
is proposed to exclude, and such notice shall be published for at least two weeks 
prior to such election, in a newspaper published within the county where the 
office of the board of directors is situated; and if any portion of such territory 
to be excluded lie within another county or counties, then said notice shall 
be so published in a newspaper published within each of such counties. Such 
notice shall require the electors to cast ballots, which shall contain the words 
“For exclusion,” or “Against exclusion,” or words equivalent thereto. Such 
election shall be conducted in accordance with the general election laws of 
the state: Provided, That no particular form of ballots shall be required. 
[L. 790, p. 701, § 66; 1 H. C., § 1849.] 


4 4282. Order of Exclusion, When Granted—Surveys. 

If at any election a majority of all the votes cast shall be against the 
exclusion of said lands from the district, the board shall deny and dismiss said 
petition and proceed no further in said matter; but if a majority of such votes 
be in favor of the exclusion of said lands from the district, the board shall 
thercupon order that the said lands mentioned in said resolution be excluded 
from the district. The said order shall describe the boundaries of the district, 
should the exclusion of the said lands from said district change the boundaries 
of the district; and for that purpose the board may cause a survey to be made 
of such portions of the boundaries as the board may deem necessary. [L. 790, 
p. 702, $ 67; 1 H. C., § 1850.] 


¢ 4233. Orders to be Recorded—Effect of. 

Upon the entry in the minutes of the board of any of the orders herein- 
before mentioned, a copy thereof, certified by the president and the secretary 
of the board, shall be filed for record in the county clerk’s office of each county 
within which are situated any of the lands of the district, and thereupon said 
district shall be and remain an irrigation district as fully, to every intent and 
purpose, as it would be had no change been made in the boundaries of the dis- 
trict, or had the lands excluded therefrom never constituted a portion of 
the district. [L. 790, p. 702, § 68; 1 II. C., §$ 1851. ] 


@ 4234. Director’s Office, Vacancy in, How Filled. 
If the lands excluded from any district under this chapter shall embrace 
the greater portion of any division or divisions of such district, then the office 
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of director for such division or divisions shall become and be vacant at the 
expiration of ten days from the final order of the board, under section 4232, 
excluding said lands, and such vacancy or vacancies shall be filled by appoint- 
ment by the board of county commissioners of the county where the office of 
such board is situated, from the district at large. A director appointed as 
above provided shall hold his office until the next regular election for said 
district, and until his successor is elected and qualified. [L. 790, p. 702, § 69; 
1 H. C., § 1852. ] 


34235. Re-Division of District—Election Precincts. 

At least thirty days before the next general election of such district the 
board of directors thereof shall make an order dividing said district into three 
divisions as nearly equal in size as may be practicable, which shall be num- 
bered first, second and third, and one elector shall be elected by each division. 
For the purposes of elections in such district the board of directors must estab- 
lish a convenient number of election precincts and define the boundaries 
thereof, which said precincts may be changed from time to time as the board 
of directors may deem necessary. [L. 90, p. 702, § 70; 1 H. C., § 1853; L. 
95, p. 450, $ 27.] 

That portion of this section empowering being expressed in the title of the act: Per- 
the directors to levy a tax to cover indebt- cival v. Cowychee, etc., Dist., 15 W., 480; 


edness attempted to be incurred is in con- and is aecordingly omitted. 
flict with Art. II., § 19, of the Const., as not 


¢ 4236. Map of Districts. 

Said board of directors shall cause a map to be made of the irrigation 
districts showing each forty acres, subdivision or fraction thereof, and place 
the same on file in their office. [L. 795, p. 450, § 28. ] 


This section does not appear to be embraced in the title of the act. 


@ 4237. Representative May Petition, When. 

A guardian, an executor, or an administrator of an estate who is ap- 
pointed as such under the laws of this state, and who, as such guardian, exec- 
utor, or administrator, is entitled to the possession of the lands belonging to 
the estate which he represents, may, on behalf of his ward or the estate which 
he represents, upon being thereto properly authorized by the proper court, 
sign and acknowledge the petition in this chapter mentioned, and may show 
cause, as in this chapter provided, why the boundaries of the district should 
not be changed. [L.’90, p. 703, § 71; 1 H. C., § 1854. ] 


2 4238. Assessments Refunded. 

In case of the exclusion of any lands under the provisions of this chapter, 
there shall be refunded to any and all persons who have paid any assessment or 
assessments to such district, on any land so excluded, any sum or sums so paid. 
Such payments shall be made in the same manner as other claims against such 
district, and from such fund or funds as the board of directors may designate. 
[L. 790, p. 703, § 72; 1 H. C., § 1855.] 


3 4239. Special Proceedings to Confirm Issue of Bonds. 
The board of directors of an irrigation district, now or hereafter organ- 
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ized under the provisions of this chapter, may commence a special proceeding 
in and by which the proceedings of said board and of said district, providing 
for and authorizing the issue and sale of the bonds of said district, whether 
said bonds or any of them have or have not then been sold, may be judicially 
examined, approved, and confirmed. [L. 90, p. 703, § 73; 1 H. C., § 1856.] 


%3 4240. Petition, What to Contain. 

The board of directors of the irrigation district shall file in the superior 
court of the county in which the lands of the district, or some portion thereof, 
are situated, a petition praying, in effect, that the proceedings aforesaid may be 
examined, approved, and confirmed by the court. The petition shall state the 
facts, showing the proceedings had for the issue and sale of said bonds; and 
shall state generally that the irrigation district was duly organized, and that 
the first board of directors was duly elected; but the petition need not state 
the facts showing such organization of the district, or the election of said first 
board of directors. [L. 90, p. 703, § 74; 1 H. C., § 1857.] 


3 4241. Procedure Upon Filing of Petition. 

The court shall fix the time for the hearing of said petition, and shall 
order the clerk of the court to give and publish a notice of the filing of said 
petition. The notice shall be given and published in the same manner and 
for the same length of time that a notice of a special election provided for by 
this chapter to determine whether the bonds of said district shall be issued is 
required to be given and published. The notice shall state the time and place 
fixed for the hearing of the petition, and the prayer of the petition, and that 
any person interested in the organization of said district, or in the proceedings 
for the issue or sale of said bonds, may, on or before the day fixed fer the 
hearing of said petition, demur to or answer said petition. The petition may 
be referred to and described in said notice as the petition of the board of 
directors of irrigation district (giving its name), praying that the pro- 
ceedings for the issue and sale of the bonds of said district may be examined, 
approved, and confirmed by said court. [L. 790, p. 704, § 75; 1 H. C., § 
1858. ] 


¢ 4242. Pleadings and Practice Upon Filing of Petition. 

Any person interested in said district, or in the issue or sale of said bonds, 
may demur to or answer said petition. The statutes of this state respecting 
the demurrer, and the answer to a verified complaint, shall be applicable to a 
demurrer and answer to said petition. The person so demurring to or answer- 
ing said petition shall be the defendant to said special proceeding, and the 
board of directors shall be the plaintiff. Every material statement to the 
petition not specifically controverted by the answer must, for the purposes of 
said special proceeding, be taken as true, and each person failing to answer 
the petition shall be deemed to admit as true all the material statements of the 
petition. The rules of pleading and practice provided by the statutes of this 
state, which are not inconsistent with the provisions of this chapter, are 
applicable to the special proceeding herein provided for. A motion for a 
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new trial must be made upon the minutes of the court. The order granting a 
new trial must specify the issues to be re-examined on such new trial, and 
the findings of the court upon the other issues shall not be affected by such 
order granting a new trial. [L.’90, p. 704, § 76; 1 H. C., § 1859.] 


3? 4243. Power and Duty of Court. 

Upon the hearing of such special proceedings, the court shall have power 
and jurisdiction to examine and determine the legality and validity of and 
approve and confirm each and all of the proceedings for the organization of 
said district under the provisions of this chapter, from and including the 
petition for the organization of the district, and all other proceedings which 
may affect the legality or validity of said bonds, and the order for the sale, 
and the sale thereof. The court, in inquiring into the regularity, legality, or 
correctness of said proceedings, must disregard any error, irregularity, or omis- 
sion which does not affect the substantial rights of the parties to said special 
proceedings, and it may approve and confirm such proceedings in part, and 
disapprove and declare illegal or invalid other and subsequent parts of the 
proceedings. The court shall find and determine whether the notice of the 
filing of said petition has been duly given and published for the time and in 
the manner in this chapter prescribed. The costs of the special proceedings 
may be allowed and apportioned between all the parties, in the discretion of 
the court. [L. 90, p. 705, § 77;,1 H. C., § 1860. ] 


@ 4244. Time Within Which Appeal Must be Taken. 


An appeal from an order granting or refusing a new trial, or from the 
judgment, must be taken by the party aggrieved within ten days after the 
entry of said order or said judgment. [L. ’90, p. 705, § 78; 1 H. C., § 1861.] 


CHAPTER IV. 
OF THE DISORGANIZATION OF IRRIGATION DISTRICTS. 


2 4245. When May be Disorganized. 
Any irrigation district, organized and existing by virtue of the laws of 
this state, which has no bonded indebtedness outstanding, may be disorganized 


and its business and affairs liquidated and wound up in the manner hereinafter 
provided. [L. *97, p. 207, § 1.] 


2 4246. Petition for. 


A petition signed by one-third or more holders of title or evidence of 
title to lands within said district who shall be qualified electors thereof, recit- 
ing the fact that said district has no bonded indebtedness and praying that 
said district be disorganized under the provisions of this. chapter, shall be 
delivered to the secretary of the board of directors of said district or to one 
of the directors thereof. [L. *97, p. 207, § 2.] 


3 4247. Election Ordered—Ballots. 
Upon the delivery of said petition the board of directors of said irrigation 
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district shall, at their next succeeding regular monthly meeting, order an 
election, the date of which election shall be within twenty days from the date 
of said meeting of the board of directors and which election shall be conducted 
as other elections of irrigation districts are conducted. At said election the 
qualified electors of said irrigation district shall cast ballots which shall con- 
tain the words “Disorganize, Yes,” or “Disorganize, No.” No person shall be 
entitled to vote at any election held under the provisions of this act unless he 
is a qualified voter under the election laws of the state, and holds title or 
evidence of title to land in said district. [L. 97, p. 207, § 3.] 


@ 4248. Three-Fifths Vote Necessary—Notice. 

If three-fifths of the votes cast at any election under the provisions of 
this act shall contain the words “Disorganize, Yes,” then the board of directors 
shall present to the superior judge of the county in which said irrigation dis- 
trict is located an application for an order of said superior court that such 
irrigation district be declared disorganized and dissolved, and that its affairs 
be liquidated and wound up, as provided for in this act, and recitng that at an 
election of such irrigation district, held as provided in this act, three-fifths 
of the votes cast contained the words “Disorganize, Yes,” and such petition 
shall be certified to by the directors of said district. They shall also file with 
said superior court a statement, sworn to by the directors of said irrigation 
district, showing all outstanding indebtedness of said irrigation district, or 
if there be no such indebtedness, then the directors shall make oath to that 
effect. Notice of said application shall be given by the clerk, which notice 
shall set forth the nature of the application, and shall specify the time and 
place at which it is to be heard, and shall be published in a newspaper of the 
county printed and published nearest to said irrigation district, once each 
week for four weeks, or if no newspaper is published in the county, by pub- 
lication in the newspaper nearest thereto in the state. At the time and place 
appointed in the notice, or at any other time to which it may be postponed by 
the judge, he shall proceed to consider the application, and if satisfied that the 
provisions of this act have been complied with he shall enter an order declaring 
said irrigation district dissolved and disorganized. [L. 797, p. 208, § 4.] 


2 4249. Directors Trustees of Creditors—Tax Levy. 

Upon the disorganization of any irrigation district under the provisions 
of this chapter, the board of directors at the time of the disorganization shall 
be trustees of the creditors and of the property holders of said district for the 
purpose of collecting and paying all indebtedness of said district, in which 
actual construction work has been done, and shall have the power to sue and be 
sued. It shall be the duty of said board of directors, and they shall have the 
power and authority, to levy and collect a tax sufficient to pay all such 
Indebtedness, which tax shall be levied and collected in the manner prescribed 
by law for the levying and collection of taxes of irrigation districts. Any 
balance of moneys of said district remaining over after all outstanding indebt- 
edness and the cost of the proceedings under this act have been paid shall be 
divided and refunded to the assessment payers in said irrigation district, to 
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each in proportion to the amount contributed by him to the total amount of 
assessments collected by said district. Said board of directors shall report to 
the court from time to time as the court may direct, and upon a showing to 
the court.that all indebtedness has been paid, an order shall be entered dis- 
charging said board of directors. Upon the entry of such order said board of 
directors and all the officers of said district shall deliver over to the clerk of 
said court all books, papers, records and documents belonging to said district, 
or under their control as officers thereof: Provided, That nothing herein 
contained shall be construed to validate or authorize the payment of any 
indebtedness of said district exceeding the legal limitation of indebtedness 
specified by law for irrigation districts; or any indebtedness contracted by 
such irrigation district or its officers without lawful authority. [L. ’97, p. 
208, § 5.] 
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CHAPTER I. 
OF ORGANIZATION AND MANAGEMENT GENERALLY. 


24250. How Organized—Conditions and Liabilities. 

Corporations for manufacturing, mining, milling, wharfing and docking, 
mechanical, banking, mercantile, improvement and building purposes, or for 
the building, equipping and managing water flumes for the transportation 
of wood and lumber, or for the purpose of building, equipping and running 
railroads, or constructing canals or irrigation canals, or engaging in any other 
species of trade or business, may be formed according to the provisions of this 
chapter; such corporations and the members thereof being subject to all the 
conditions and liabilities herein imposed, and to none others: Provided, 
That no such corporation shall commence business or institute proceedings 
to condemn land for corporate purposes until the whole amount of its capital 
stock has been subscribed: And provided further, That the provisions of 
the foregoing proviso shall not apply to corporations engaged exclusively in 
loaning money on real estate, nor to corporations engaged exclusively in 
raising money from, and loaning or repaying it to, their own members, and 
which confine their loaning and business operations wholly to the counties of 
their principal place of business, respectively, and to the counties adjacent and 
adjoining thereto. [Cf. L. ’66, p. 57, $1; L. 767, p. 137, $ 1; L. ’69, p. 330, 
$ 1; L. 773, p. 398, § 1; Cd. ’81, § 2421; L. 786, p. 84, § 1; L. 791, p. 214, 
§1; 1H. C., § 1497; L. 795, p. 338, § 1.] 


See notes to following sections. ucational societies. 

See infra § 4291, foreign corporations. See infra § 4308, railway and other corpor- 

See infra § 4378 et scq., boom companies. ations. 

See infra § 4895, building and loan associa- See infra § 5637 et seq., appropriation by 
tions private corporations. 


See infra § 4445, social, charitable and ed- 


24251. Articles of Incorporation, Contents, etc. 

Any two or more persons, who may desire to form a company for one 
or more of the purposes specified in the preceding section, shall make and 
subscribe written articles of incorporation in triplicate, and acknowledge the 
same before any officer authorized to take the acknowledgment of deeds, and 
file one of such articles in the office of the secretary of state, and another 
in the oflice of the county auditor of the county in which the principal place 
of business of the company is intended to be located, and retain the third in 
the possession of the corporation. Said articles shall state the corporate name 
of the company, the object for which the same shall be formed, the amount t of 
its capital stock, the time of its existence, not to exceed fifty years, the ; number 
of shares of which the capital stock shall consist, the number of trustees s anà 
their names, who shall manage the concerns of the company for such length 
of time (not less than two nor more than six months) as may be designated in 
such certificate, and the name of the city, town, or locality and county in 
which the principal place of business of the company is to be located. Amend- 
ments may be made to the articles of incorporation, by supplemental articles, 
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executed and filed the same as the original articles. 


69, p. 330, § 2; L. 
1 H. C., § 1498. ] 


See infra § 4285 et seq., fees for filing arti- 
cles, ete. 

See infra notes to § 4786. 

If a corporation has changed its name it 
will be presumed to have done so in accord- 
ance with the requirements of the statute: 
King v. Ilwaco, etc., Nav. Co., 1 W., 127. 

Although steps have been taken to organ- 
{ze a corporation, the mere use of a corpor- 
ate name, when there are no articles on tile 
in any public office, will not constitute an 
estoppel to deny corporate existence, where 


3 4252. Copy of Articles as Evidence. 


%3, p. 398, $ 2; L.°%9, p. 155, $$ 1-3; Ca. 


[Cf L. °66, p. 57, 8 2; L 


81, § 2422; 


one of the chief promoters of the company, 
who is cognizant of all the facts, seeks to 
charge the alleged corporation as a party to 
a transaction with himself: Bash v. Culver 
Gold Mining Co., 7 W., 122. 

Where the attempt to change the corpor- 
ate name was futile and enough appears in 
a complaint to identify the company under 
one of two names, the defect will not be 
held fatal after judgment: King v. Ilwaco, 
etc., Nav. Co., supra. 


A copy of any certificate of incorporation filed in pursuance of this 
chapter, and certified by the auditor of the county in which it is filed, or his 
deputy, or by the secretary of state, shall be received in all the courts and 
places as prima facie evidence of the facts therein stated. [Cf. L. ’66, p. 57, 
§ 3; L.’69, p. 331, § 3; L. 73, p. 399, § 3; Cd. 81, § 2423; 1 H. C., § 1499.] 


See infra § 6046 and notes. 


å 4253. Corporate Powers Enumerated. 

When the certificate shall have been filed, the persons who shall have 
signed and acknowledged the same, and their successors, shall be a body cor- 
porate and politic in fact and in name, by the name stated in their certificate, 
and by their corporate name have succession for the period limited, and shall 


have power,— 


1. To sue and be sued in any court having competent jurisdiction; 
2. To make and use a common seal, and to alter the same at pleasure; 


3. To purchase, hold, mortga 
erty: 


ge, sell, and convey real and personal prop- 


4. To appoint such officers, agents, and servants as the business of the cor- 
poration shall require, to define their powers, prescribe their duties, and fix 


their compensation; 


5. To require of them such security as may be thought proper for the ful fill- 
ment of their duties, and to remove them at will; except that no trustee shall 
be removed from office unless by a vote of two-thirds of the stockholders, as 


hereinafter provided; 
6. To make by-laws 
United States; 


not inconsistent with the laws of this state or the 


7. The management of its property, the regulation of its affairs, the transfer 
of its stock, and for carrying on all kinds of business within the objects and 
purposes of the company as expressed in the articles of incorporation.. [Cf. L. 


66, p. 57, $ 4; L. 69, p. 331, § 4; L. 773, p. 399, 


, § 1500.] 


See supra § 3650 and notes, rights and lia- 
bilities of corporations as to negotiable 
paper. 

See infra notes to § 5455 et seq., receivers. 

See infra § 5637 et seq.. right to appropri- 
ate property. 


See infra § "3431 et seq., Injunctions . 


Bal. Wash. Code I—70 


§ 4; Cd. 781, § 2424; 1 H. 
a 


PLEADINGS AND PRACTICE.—The fact 
that a defendant corporation has knowledge 
of the pendency of a suit against it will not 
dispense with necessity for proper service: 
Osborne v. Columbia, etc., Corporation, 9 
W.. 666. 

Service of summons upon the agent of a 
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domestic corporation, in charge of a branch 
store of his principal, is not sufficient under 
§ 4875, subd. 8, infra, requiring that service 
upon corporations, with the exception of 
certain designated classes, be made upon 
the president, secretary or managing agent 
thereof: Id. 

If an action is brought against a corpora- 
tion in the wrong county, the court has no 
jurisdiction to render judgment, as §8§ 4855, 
4856 infra, providing that trial may be had 
in the county where the action is com- 
menced, although not the proper county, 
etc., has no application to actions against 
corporations, such actions being governed 
by the provisions of § 4854 infra: McMaster 
v. Thresher Co., 10 W., 147. 

If the complaint alleges that defendant is 
a corporation organized and existing unden 
the laws of the state, and the only answer 
of the corporation Is a general denial, It 
cannot afterwards complain that there was 
no affirmative proof of its corporate exist- 
sie Garneau v. Port Blakely Mill Co., 

In an action upon contract against a cor- 
poration, an insufficient denial of the com- 
- plaint admits that the person shown to have 
made the contract sued on was the author- 
ized agent of the corporation: Frost v. 
Ainslie L. Co., 3 W., 241. 

If a complaint against a corporation does 
not allege the corporate character of de- 
fendant, objection thereto is waived by de- 
fendant’s plea of counter-claim, as though 
it were in fact a corporation: Id. 

CORPORATE MEETINGS, ETC. — All 
meetings of a corporation will be presumed 
regular, and the fact that one person acted 
as president, chairman and secretary would 
not invalidate the proceedings: Budd v. W. 

s & P. Co., 2 W. T., 347. 

The fact of a trustee of a corporation, 
who had a demand against it, being present 
at a meeting of the trustees which gave the 
note of the company to such trustee in pay- 
ment, would not of itself invalidate the 
note: Id. 

In an action against a corporation, in 
which it becomes essential to show the pro- 
ceedings of the board of directors affecting 
matters at issue, when it has been shown 
that action was taken in reference thereto, 
at the meeting of the board, it is competent 
to show all that was said and done in rela- 
tion thereto in addition to what is disclosed 
by the minutes of the board; and especially 
is this true when the minutes are ambigu- 
ous and do not of themselves fully explain 
the entire transaction: Tibbals v. Mt. Olym- 
pus Water Co., 10 W., 329. 

POWERS AND LIABILITIES.—An agree- 
ment that a corporation is not to engage in 
a similar business in a certain locality with- 
in a stipulated period of time, is inoperative 
against the individual members of the cor- 
poraton: Murray v. Okanogan Live Stock 
Co., 12 W., 259. 

An assignment of a claim under an insur- 
ance policy, made by the president and gen- 
eral manager of a corporation without be- 
ing authorized by the board of directors, is 
valid when subsequently ratified by all the 
stockholders: Glover v. Rochester-German 
Ins. Co., 11 W., 148. 

A contract is signed by a corporation, 
within the meaning of the statute of frauds, 
when the name of the party to be charged 
is written by him or an authorized agent 
anywhere in the contract: Tingley v. Bel- 
lingham Bay B. Co., 5 W., 644. 

The refusal of a request. to instruct that a 
corporation must have authority from Its 
board of directors in order to transfer a note 
is not error when the request is unaccom- 
panied by other instructions sufficient to in- 
form the jury that such authority may be 
conferred in many ways: Blue v. McCabe, 
5 W., 125. 

A corporation can contract with one of 
its trustees, and whether under the circum- 
stances the transaction was fraudulent 
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would be a matter of fact to be established 
before a jury by the party Aven ne the 
fraud: Budd v. Printing Co., 2 W. T., 347. 

In an action against a corporation to re- 
cover upon a contract for the payment of a 
certain sum of money, it is error to non-suit 
plaintiff when the evidence tends to show 
that the defendant had agreed, in the pay- 
ment of a water franchise, to give plaintiff 
paid-up stock of a certain value upon the 
completion of its works, that defendant had 
abandoned the enterprise, had agreed with 
plaintiff to pay the consideration due in 
cash, and had for a certain period of time 
paid interest upon its indebtedness under 
such substituted agreement: Tibbals v. Mt. 
Olympus Water Co., 10 W., 

A mortgage executed by one corporation 
to another is not to be deemed fraudulent 
solely because of the fact that the same in- 
dividual is president of both corporations: 
Roy & Co. v. Scott, Hartley & Co., 11 W., 


Although a note and mortgage may have 
been executed by the president and secretary 
of the corporation without authority from 
its board of trustees, yet the corporation 
will be estopped from denying their author- 
ity where it appears that the corporation 
was aware of the transaction from the first 
and never objected or sought to repudiate 
it; that at regular meetings of its board of 
trustees the payment of the note and mort- 
gage was considered and two payments 
thereon made from corporate funds and 
that no act of repudiation was undertaken 
until two years after the execution of the 
note and mortgage, and after they had 
passed into the hands of innocent purchas- 
ers: Seal v. Puget Sound L., etc., Co., 5 W., 


Under an allegation in a complaint for 
foreclosure of a mortgage of due authority 
of corporate agents to execute the mortgage, 
Bio a of subsequent ratification is admissi- 

le as it is equivalent to original authority: 


Ic. all the stocKholders of a corporation ac- 
quiesce in the execution of a mortgage upon 
its property. they are estopped from setting 
up the invalidity of the mortgage on the 
ground that it was executed without cor- 
porate authority: Roy & Co. v. Scott, Hart- 
ley & Co., supra. 

If a mortgage executed without corporate 
authority is valid against the corporation 
and its stockholders, it is valid as against 
subsequent creditors ‘and incumbrancers: ld. 

Where the president and secretary of a 
corporation, without authority of the board 
of directors, have purchased certain shares 
of stock for the benefit of the corporation 
and executed in part payment therefor its 
notes, and such action has been acquiesced 
in for more than two years, and in effect 
ratified by a sale of all the corporate prop- 
erty including the stock in question, to an- 
other corporation, which took with full 
knowledge of the transaction, the objection 
cannot be raised that the officers of the 
former corporation acted beyond the scope 
of their authority in the {issuance of the 
ATAD Miller v. Wash. So. Ry. Co., 11 W., 


A general understanding by the boards of 
directors of two corporations, that certain 
transactions are to be carired on between 
them by a common agent, followed by a 
course of dealing in pursuance thereof. of 
which each board has knowledge, is suffi- 
cient authority for such transactions. al- 
though no resolutions granting that author- 
ity are passed by the respective boards: 
Roberts v. Washington Nat’l Bk., 11 W.. 550. 

The fact that the boards of directors of 
two corporations entering into such an 
agreement were identical, would not render 
the transactions void, but merely voidable 
and capable of ratification: Id. 

Where a course of dealing between two 
banking corporations has been maintained 
for a period of two years. knowledge of 
which could have been obtained from an 
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examination of the books of either of the 
banks, it must be presumed that the boards 
of directors of such banks had knowledge of 
the transactions: Id. 

If two banks have entered into an agree- 
ment to carry the paper of a partnership in 
substantially equal proportions, the receiver 
of one of the banks cannot recover from the 
other on account of the transfer of a por- 
tlon of such paper to the receiver’s bank, 
on the ground that it had been made through 
a common agent: Id. 

The appointment of a recelver of a cor- 

oration does not prevent an action against 
t on a promissory note executed before the 
receivership: Allen v. Olympia L. & P. Co., 
13 W., 307 

A corporation cannot escape obligation un- 
der its contracts on the ground of a want of 
authority of its officers to execute them, 
when the corporation has received the bene- 
fits of such contracts: Id.; Dexter Horton 

Co. v. Long, 2 W., 435; Tootle v. First 
Nat'l Bk., 6 W., 181. 

The act of Mar. 15, '’93 (L. °93, p. 435, § 5312 
infra). providing for proceedings supple- 
mental to execution, does not warrant the 
citation and examination of officers of an 
insolvent corporation for which a receiver 
nas poen appointed: Allen v. Stallcup, 13 

Where a hospital is maintained and a 
physician employed by a corporation for the 
purpose of caring for sick and injured em- 
ployees, the expense being provided out of 
certain moneys retained from the monthly 
wages of the employees, and the corporation 
makes no profit out of the undertaking, but 
conducts it as a charitable institution, it is 
not liable for malpractice or negligence on 
the part of the physician, but is responsible 
for ordinary care in selecting him: Richard- 
son v. Carbon Hill Coal Co., 10 W., 648. 


A trustee of a corporation cannot recover 
pay for services rendered the corporation 
when such services are in the line of his 
regular duties as such trustee, unless there 
is some express provision therefor in the 
articles of agreement or by-laws, or some 
other authority therefor than the actions of 
the trustees themselves: Burns v. Com- 
mencement Bay L. Co., 4 W., 558. 


A corporation cannot be rendered liable 
upon a contract between stockholders prior 
to incorporation, when there is no corporate 
act recognizing such liability: Bash v. Cul- 
ver Gold Mining Co., 7 W., 122. 


In an action upon a note of a corporation 
signed in its name by its president and sec- 
retary, but for which there was no express 
authorization of the company, the company 
is estopped from asserting that the officers 
acted outside of their authority. when all 
the business of the company, including the 
making of numerous notes of the kind in 
question, had been for a long time trans- 
acted by said officers, and informally rati- 
tied by the company by its action in paying 
the same, no fault ever being found with 
the action of such officers in so conducting 
the business: Duggan v. Pacific Boom Co., 
6 W., 593. 

A lumber company which is empowered by 
its charter to carry on the manufacture and 
sale of lumber in its various forms, includ- 
ing everything connected with the manu- 
facture and sale of lumber, and to do any- 
thing and all kinds of business allowed to 
corporations by the laws of the state, is 
authorized to become surety upon the bond 
of a contractor to whom it furnishes build- 
ing material, when such is the custom of 
manufacturers of lumber in the same local- 
ity: Wheeler, Osgood & Co. v. Everett Land 
Co.. 14 W., 630. 

The fact that a bond has been executed by 
a corporation without the direct authority 
of a resolution of its board of trustees will 
not invalidate the bond, when it appears 
that a majority of the trustees were in con- 
sultation about it prior to its execution and 
consented thereto: Wheeler, Osgood & Co. 
v. Everett Land Co., 14 W., 630; following 
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Tootle v. First Nat’l Bank, 6 W., 183; Allen 
v. Olympia Light & P. Co., 12 W., 307. 

A corporation, unless restrained by some 
statutory provision, may assign its property 
to a trustee for the purpose of selling same 
and applying the proceeds to the garment 
of its debts: McKay v. Elwood, 12 W., 579. 

If a corporation names some person as its 
manager, and as such allows him in a large 
measure to control all its business trans- 
actions, it must be held responsible for the 
acts of such manager in the name of the 
corporation, until it has been affirmatively 
shown that such acts were unauthorized: 
Carrigan v. Imp. Co., 6 W., 590. 

Although a contract of a corporation may 
not have been properly authorized by its 
board of trustees, yet, where the corpora- 
tion continues to receive the benefits accru- 
ing from such contract, it is estopped to 
deny the validity thereof: Leslie v. Wil- 
shire, 6 W., : 

INSOLVENCY—PREFERENCES, ETC.— 

A voluntary preference by an insolvent cor- 
poration is void: Thompson v. Huron L. 
Co., 4 W., 600; cited in Brooks v. Skookum 
Mfg. Co., 9 W., 82; Conover v. Hull, 10 W., 
675, 685. 
The stock and property of an insolvent 
corporation is a trust fund for the payment 
of its debts, and such a corporation has no 
right to prefer a portion of its creditors to 
the exclusion of others: Conover v. Hull, 
10 W., 673; See facts of this case as to what 
constitutes preferences; Thompson v. Huron 
L. Co., supra; Allen v. Stallcup, 13 W., 631, 
632; McKay v. Elwood, 12 W., 579; Compton 
v. Schwabacher Bros. & Co., 15 W., 306. 
See notes to § 4276. 

The fact that the assets of a corporation 
are made to exceed its liabilities by comput- 
ing its book acounts and bills receivable at 
their face value, when their actual value is 
really less, is not sufficient to negative a 
charge that the corporation is insolvent: 
Conover v. Hull, supra. 

An insolvent corporation may in this state 
make a common law deed of assignment for 
the benefit of its creditors, and thereby vest 
in the trustee the title to the real estate of 
such corporation so as to prevent subse- 
quent judgment creditors from subjecting 
the same to the satisfaction of such judg- 
ments: Nyman v. Berry, 3 W., 734: com- 
mented on and explained in Thompson v. 
Huron L. Co., 4 W., 604; distinguished in 
Vincent v. Snoqualmie M. Co., 7 W., 571, 572: 
Klosterman v. Mason Co., etc., Ry. Co., 8 
W.. 281-288. 

The transfer by an insolvent corporation 
of all its property to the mortgagee thereof 
is not such a preference over unsecured 
creditors as to constitute a fraudulent con- 
veyance; nor is such transfer inhibited un- 
der Art. XII., § 8, of the Const.: Kloster- 
man v. Mason Co., etc., Ry. Co., 8 W., 281. 

The insolvency of a corporation at the 
time of making a sale does not from that 
fact alone costitute a fraudulent transfer: 
Mayer v. Woolery, 10 W., 354: following Hol- 
brook v. Miller Co., 8 W., 344. 

The transfer by an insurance company 
which is insolvent of a portion of its assets 
to certain creditors, who are either officers 
of the corporation or intimately connected 
therewith, is such a preference as to consti- 
tute a fraudulent conveyance and warrant 
a recovery by the receiver of the corpora- 
tion of the property so conveyed: Smith v. 
Hopkins, 10 W.. 77: see note to Lyons- 
Thomas Hardware Co. v. Perry Stove Mfg. 
Co., (Tex.) 22 L. R. A., 802. 

If a corporation is conducting a profitable 
business it is not chargeable with insolvency 
from the fact that its indebtedness is in ex- 
cess of its assets: and a bona fide chattel 
mortgage given under such circumstances is 
not invalid on the ground of being a prefer- 
ence by an insolvent corporation: Brooks v. 
Skookum Mfg. Co., 9 W., 80. 

A chattel mortgage giver by a dairy asso- 
ciation cannot be held void on the ground 
that it is a preference of creditors by an 
insolvent corporation, when the evidence 
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shows that the association had enough dering, delaying and defrauding creditors: 
money on hand to pay all its indebtedness, Vincent v. Snoqualmie M. Co.. 7 W., 566. 
but that its business was profitable, and Although the resolution passed by the 
that the mortgage was given for the purpose trustees of a corporation authorizing the 
of inducing the mortgagee to continue to giving of a mortgage may not have de- 
supply milk to the association in order that scribed the conditions which were to be in- 
the business might be carried on: Leslie v. serted, the fact that provisions were inserted 
Wilshire, 6 W., 282. relating to keeping the property insured, 
Where a corporation which is heavily in- and authorizing the mortgagee to take pos- 
debted gives a mortgage, whereby it is en- session, and to foreclose the mortgage in 
abled to pay the purchase price and secure case the property should be attached, would 
the legal title to the property mortgaged, not render the mortgage void: Id. 
and by that means puts itself in better Seal necessary to a etree ane acts of: 
shape for continuing business, such mort- See Eagle, etc.. Co. Monteith. 2 Or., 2:7; 
gage will not be held to be "given by an Brown v. Farmers’ Supply Co., @ Or., dtl; 
insolvent corporation cor the purpose of hin- Moore v. Willamette, etc., Co., 7 Or., 359, 


3 4254. Certain Corporations Authorized to Hold Property. 


All private corporations incorporated by the legislative assembly of the 
territory of Washington, prior to the tenth day of June, eighteen hundred and 
seventy-two, other than for religious purposes, be and they are hereby author- 
ized to hold, acquire, own, and possess real and personal property to the 
extent and to such an amount as to said corporations may seem meet, anything 
in the acts incorporating said private corporations to the contrary notwith- 
standing. [L. 91, p. 73, § 1; 1 H. C., § 1501.] 


@ 4255. Corporate Powers, How Exercised—By-Laws, etc. 


The corporate powers of a corporation shall be exercised by a board of not 
less than two trustees, who shall be stockholders in the company, and at least 
one of whom shall be a resident of the state of W ashington, and a majority 
of them citizens of the United States, who shall, before entering upon the 
duties of their office, respectively take and subscribe to an oath, as provided 
by the laws of this state, and who shall, after the expiration of the term of 
the trustees first elected, be actually elected by the stockholders, at such time 
and place, w vithin this state, and upon such notice and in such manner, as 
shall be directed by the by-laws of the company: but all elections shall be by 
ballot, and each stockholder, either in person or by proxy, shall be entitled to 
as many votes as he may own, or represent by proxy, shares of stock. and the 
person or persons receiving the greatest number of votes shall be trustee or 
trustees: Provided, That nothing herein contained shall prevent any cor- 
poration, by their by-laws, limiting such bona fide shareholder to a single vote, 
or one vote for every full share of paid up stock, or its equivalent in assessable 
stock, disregarding the number of shares of stock he may own. It shall be 
competent, at any time, for two-thirds of the stockholders of any corporation 
organized under this chapter to expel any trustee from office, and to elect 
another to succeeed him. In all cases where a meeting of the stockholders is 
called for the purpose of expelling a trustee and electing his successor, such 
notice shall be given of the meeting as the by-laws of the company may require. 
Whenever any vacancy shall happen among the trustees by death, resignation 
or otherwise, except by removal and the election of his successor as herein pro- 
vided, it shall be filled by appointment of the board of trustees. Every such 
corporation shall at all times keep at its principal place of business in this state 
an officer or officers, agent or agents, upon whom service of legal process may 
be made, in conformity with the law: Provided, That service of such process 
may be made at any time upon any resident trustee of such corporation. [Cf. 
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L. °66, p. 58, $ 5; L. 69, p. 332, § 5; L.’73, p. 400, $ 5; Cd.’81, § 2425; 1 H. 
C., $ 1502; L. 795, p. 61, § 1.] 


See notes to § 3650 supra, negotiable paper. See notes to § 4253 supra. 


2 4256. Not to be Dissolved Because Trustees Were Not Elected, etc. 

If it shall happen at any time that an election of trustees shall not be 
made on the day designated by the by-laws of the company, the corporation 
shall not, for that reason, be dissolved; but it shall be lawful on any other 
day to hold an election for trustees, in such manner as shall be provided for 
" in the by-laws of the company, and all acts of the trustees shall be valid and 
binding upon the company until their successors are elected and qualified. 
[Cf. L. ’66, p. 59, § 6; L. 69, p. 333, § 6; L. 773, p. 400, § 6; Cd. 81, § 2426; 
1 H. C., § 1503.] 


%3 4257. Decision of Majority as Quorum is Valid as Corporate Act. 

A majority of the whole number of trustees shall form a board for the 
transaction of business, and every decision of a majority of the persons duly 
assembled as a board shall be valid as a corporate act. [L. ’66, p. 59, § 7; L. 
69, p. 333, § 7; L. ’%3, p. 401, § 7; Cd. 81, § 2427; 1 H. C., § 1504.] 


@ 4258. . Notice of First Meeting, How to be Given. 

The first meeting of the trustees shall be called by a notice, signed by one 
oF more persons named as trustees in the certificate, setting forth the time 
and place of the meeting, which notice shall be delivered personally to each 
trustee, or published at least twenty days in some newspaper in the county 
in which the principal place of business of the corporation, or if no newspaper 
is published in the county, then in some newspaper nearest thereto in the 
state. [L. 66, p. 59, § 8; L. ’69, p. 333, § 8; L. 773, p. 401, $ 8; Cd. 81, § 
2428; 1 H. C., § 1505. ] : 

It is not essential to legality of unstated ing be spread upon its records. Such proof 


meeting of the board of trustees of a cor- may be supplied aliunde: Budd v. Walla 
poration, that proof of notice of such meet- Walla P. & P. Co., 2 W. T., 347. 


¢ 4259. Duty to File Statement. 

Every corporation heretofore organized under the laws of the territory or 
state of Washington, and every corporation which may hereafter be organized 
under the laws of this state, shall, on or before the second Tuesday of January 
of each year, and at such other times as such corporations may elect so to do, 
file with the county auditor of the county in which such corporation has its 
principal place of business, a statement, sworn to by its president and attested 
by its secretary and sealed with its corporate seal, containing a list of all its 
officers and their respective titles of office, names and addresses, and the term 
of office for which they have been chosen. [L. 795, p. 355, $ 1.] 


3 4260. Corporations Hereafter Formed to File Statement. 

Every corporation which shall be hereafter organized under the laws of 
this state shall, within thirty days after it shall have filed its certificate of 
incorporation with the county auditor of the county in which it has its- 
principal place of business, file with such county auditor a statement, sworn 
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to by its president and attested by its secretary and sealed with its corporate 
seal, containing a list of all of its officers and their respective titles of office, 
names and address, and the term of office for which they have been chosen. 
[L. 795, p. 355, § 2.] 


@ 4261. Stock Personal Estate—Transfer of. 


The stock of the company shall be deemed personal estate, and shall be 
transferable in such manner as shall be prescribed by the by-laws of the com- 
pany; but no transfer shall be valid except between the parties thereto, until 
the same shall have been entered upon the books of the company, so as to 
show the names of the parties, by and to whom transferred, the numbers and 
designation of the shares, and the date of the transfer. [L. ’66. p. 59, § 9; L. 


69, p. 333, $ 9; L. 73, p. 401, § 9;-Cd. ’81, § 2429; 1H. C., § 1506.] 


See notes to next section. 

A subscriber to the capital stock of a cor- 

oration who has, in good faith, transferred 

is shares to another, which transfer has 
been accepted by the corporation, before an 
assessment has been made, is not liable for 
unpaid subscriptions: Stewart v. Walla 
Walla, ete., Pub. Co., 1 W., 521. 

ik the by-laws of a corporation re- 
quire the entry of transfers on a stock led- 
ger, if none is kept and such transfer is 
entered according to the custom of the com- 
pany on the subscription list, and an as- 
signment is indorsed on the shares them- 
selves and a new certificate issued to the 
purchaser by the company, the latter can- 
not deny the validity of the transfer: Id. 

If, in an action against an original sub- 
scriber for unpaid installments of his sub- 
scription, his defense being that he had 
transferred his shares to another before the 
assessment, the general verdict is for plain- 
tiff, but the jury find specially that defend- 


ant sold the shares by indorsement on the 
back thereof, which transfer was entcred on 
plaintiff's book, and that a new certificate 
was issued in lfeu of the one assigned, the 
judgment should be entered for defendant on 
the special findings, they being inconsistent 
with the general verdict: Id. 

The transfer by a stockholder of his shares 
of stock in a corporation, although no reg- 
istration thereof has been made on the books 
of the corporation, will pass title thereto to 
the transferee as against the subsequent 
purchaser on execution sale against the 
transferer: National Bank v. Gas & Fuel 
Co., 6 W., 597. 

An action for damages for the value of 
stock of a corporation based upon a refusal 
to transfer, cannot be maintained by a 
stockholder or his assignee against another 
corporation, which had succeeded to all the 
property, rights and interests of the cor- 
poration which issued the stock: Huggins 
v. Milwaukee Brewing Co., 10 W., 579. 


3 4262. Subscriptions, Assessments, Sale of Shares, etc. 


The stockholders of any corporation formed under this chapter may, in 
the by-laws of the company, prescribe the times, manner, and amounts in 
which payments of the sums subscribed by them, respectively, shall be made; 
but in case the same shall not be so prescribed, the trustees shall have the 
power to demand and call in from the stockholders the sums by them sub- 
scribed, at such time and in such manner, payments or installments, as they 
may deem proper. In all cases notice of each assessment shall be given to 
the stockholders personally, or by publication in some newspaper published 
in the county in which the principal place of business of the company is lo- 
cated; and if none be published in such county, then in the newspaper nearest 
to said principal place of business in the state. If after such notice has been 
given, any stockholder shall make default in the payment of assessments 
upon the shares held by him, so many of said shares may be sold as will be 
necessary for the payment of the assessment upon all the shares held by him, 
her, or them. The sale of said shares shall be made as prescribed in the 
by-laws by the company, but shall in no case be made at the office of the com- 
pany. No sale shall be made except at public auction, to the highest bidder, 
after a notice of four weeks, published as above directed in this section, 
and at such sale the person who shall pay the assessment so due, together with 
the expenses of advertising and sale for the smallest number of shares, or 
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portion of a share, as the case may be, shall be deemed the highest bidder: 
Provided, That the amount of the capital stock of any bank incorporated 
under this act shall not be less than twenty-five thousand dollars, to be divided 
into shares of one hundred dollars each, all of which shares shall be subscribed, 
and three-fifths of such capital stock shall be paid in before commencement 
of business, the remainder to be subject to the call of the trustees; and it 
shall be the duty of the directors of any such bank to file with their articles of 
incorporation their affidavit that three-fifths of the capital stock of such bank 


has been actually paid in. [Cf. 


L. ’66, p. 60, § 10; L. 69, p. 333, § 10; L. ’73, 


p. 401, $ 10; Cd. ’81, $ 2430; L. ’86, p. 85, § 2; 1 H. C., § 1507.] 


See last section and notes. 

See notes to § 4264 infra, pledge of stock. 

Under this section subscriptions to the cap- 
ital stock of a corporation may be enforced 
by the corporation as a contract for the 
payment of money: Puget Sound, etc., Ry. 
Co. v. Ouellette, 7 W., 265; but a corporation 
cannot enforce subscriptions to its stock 
until the full capital stock has been sub- 
scribed; nor can one corporation subscribe 
to the capital stock of another: Denny 
Hotel Co. v. Schram, 6 W., 134; 36 Am. St. 
Rep., 130; followed in Denny Hotel Co. v. 
Gilmore, 6 W., 152; distinguished in Cole v. 
SA Ry. Co., 9 W., 487; 43 Am. St. Rep., 


Subscribers to the stock of a corporation 
are not liable thereon, when the corporation 
has begun business before its capital stock 
is all subscribed, unless the acts and con- 
duct of the subscribers are such as to es- 
tablish a waiver on their part of the condi- 
tions Py one to liability: Birge v. Brown- 
ing, 1 219. 

Partial payments upon stock subscriptions 
will not establish a waiver of a full sub- 
scription to all the capital stock before lia- 
bility attaches, when made without knowl- 
edge that the entire stock has not been sub- 
scribed: Id. 

Although a stockholder {h a corporation, 
who has given his promissory note in pay- 
ment of his stock, has been released from 
its payment by the assumption of his in- 
debtedness by certain other stockholders, 
yet, when such stockholder subsequently 
executes another note to the corporation for 
the full amount of his stock, and agrees to 
release from liability those who had there- 
tofore assumed his indebtedness, a contract 
by novation arises, and such stockholder 
becomes again liable to the corporation for 
the amount of his second note: Miles Co. v. 
Robertson, 5 W., 332. 

In the absence of proof as to the powers 
of a foreign corporation in regard to the 
sale and repurchase of its own Stock. it will 
be presumed, for the purpose of upholding 
a contract, that it possesses such authority: 
oor v. Eagle Oil & Refining Co., 4 W., 


A subscriber to the stock of a corporation 
does not waive any right to object to the 
validity of other subscriptions, or to dispute 
the authority of the corporation to sue, 
merely from the fact that he has made pay- 
ment on such subscription, when he has no 
knowledge as to the validity and bona fides 
of other subscriptions: Denny Hotel Co. v. 
Gilmore, 6 W., 152. 

Stockholders &t a corporation, whose capi- 
tal stock has been fully paid by a transfer 
to the corporation of certain property and 
franchises, considered in good faith by all 
parties concerned in the promotion of the 
corporation, as equivalent in value to the 
amount of its capital stock, cannot be ren- 
dered individually Hable to creditors from 
the fact that by subsequent depreciation in 
values the property applied in payment of 
the capital stock becomes greatly impaired 
in value: Turner v. Bailey, 12 W., 634. 

Where a party enters into a contract with 


a corporation by which he receives fifty 
shares of stock on payment of five thousand 
dollars to the corporation, and in consider- 
ation thereof is appointed manager of a 
branch house, under an agreement that in 
case of his discharge from such position he 
should return such shares of stock and re- 
ceive back his five thousand dollars, such 
transaction renders him a stockholder of 
such corporation, and does not establish 
merely the relation of debtor and creditor 
between them: Yeaton v. Eagle Oil & Re- 
fining Co., supra. 

The presumption is, that a corporation in 
bringing suit on stock subscriptions has 
acted regularly according to its by-laws, 
and if there is any by-law which renders 
their action irregular, it is a matter of 
defense which should be pleaded: Puget 
Sound, etc., Ry. Co. v. Ouellette, supra. 

In an action upon a stock subscription to 
which a plea of general denial was set up, 
the introduction of proof showing that all 
of the stock had not been subscribed and of 
proof in rebuttal showing estoppel is imma- 
terial: and errors, if any, in the court’s in- 
structions upon the question of estoppel is 
not prejudicial: McKay v. Elwood, 2 W., 
550. 

A complaint does not state a cause of ac- 
tion under this section when it fails to allege 
that the defendant had notice of the call for 
assessments upon his stock, made by the 
receiver under the order of the court: Elder- 
kin v. Peterson, 8 W., 674. See infra § 3456 
et seq. and notes, receivers. 

Where an action is brought to recover the 
whole amount unpaid on the stock of an in- 
solvent corporation held by defendant, and 
which had been declared to be due and pay- 
able by order of the court, sitting as a court 
of equity, it ís error for the court to charge 
the jury that defendant is not liable to pay 
the whole of the unpaid balance of his sub- 
scription, unless the evidence shows that it 
igs necessary in order to discharge the debt 
and liabilities of the corporation: 

A charge that “it matters not whether the 
full quota of stock was subscribed or not in 
this case,” is erroneous because it assumes 
that the evidence showed such conduct on 
the part of defendant as an officer of the 
corporation as would amount to a waiver of 
the defense that the whole of the capital 
stock had not been subscribed: Id. 

The fact that a certificate of stock pur- 
ports on its face to be paid-up stock will 
not Warrant the court in instructing the 
jury that the certificate should be considered 
as paid up and non-assessible, when plain- 
tiff enters a denial to such defense and in- 
troduces evidence showing that the certifi- 
cate was not issued as paid up by the au- 
thority of the corporation: Id. 

Although stock In a corporation has been 
subscribed for by an individual “as trustee, 
an action to recover on the subscription may 
be maintained against the real parties in 
interest, when the complaint alleges that 
such trustee made the subscription as the 
agent of defendants. who were subscribers 
to the stock, at their request. and for the 
benefit of each of them in proportion to his 
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individual subscription: core v. Satsop Ry. 

.. 9 W.. 487; 43 Am. St. Rep., 858. 

Subscribers to the stock of a corporation 
cannot escape liability as against creditors 
thereof on the ground that a portion of the 
stock was illegally subscribed for another 
corporation, when the other stockholders 
have all taken with full knowledge of that 
fact, and have paid a portion of their sub- 
scription for the purpose of enabling the 
corporation to commence business and incur 
indebtedness: Id. 

A creditor of a corporation, who is himself 
a stockholder therein, obtained a judgment 
against it ard brought another action 
against another stockholder, before a justice 
of the peace, for unpaid subscriptions and 
sought to enforce its collection and its ap- 
pee in satisfaction of his judgment: 

eld, That unpaid stock subscriptions are 
a trust fund for the benefit of all creditors, 
and that to enforce a right to participate 
therein requires a proceeding in equity: 
Burch v. Taylor, 1 W.. 243: followed in 
Burch v. Moore, 1 W., 249; Burch v. Glover, 
1 W., 250; Elderkin v. Peterson, 8 W., 676. 
See notes to § 4253, ‘‘insolvency, etc.’’ 


8 4263. Executor May Vote, When. 


Whenever any stock is held by 
guardian, or trustee, he shall represent 


pany, and may vote accordingly as a stockholder. 


p. 334, § 11; L. 


3 4264. Pledge of Stock, Effect of. 
Any stockholder may pledge his 
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Where a creditor obtained a judgment 
against a corporation and other persons, 
and brought suit against a stockholder of 
the corporation to enforce payment of his 
unpaid subscription, a complaint alleging 
that the corporation had no assets except 
its unpaid subscription, but which failed to 
show that the judgment could not have been 
made out of the property of the other judg- 
ment debtors, does not state a cause of ac- 
tion: Burch v. Taylor, supra. 

A stockholder of a corporation, who deals 
with its agent, is presumed to know the 
scope of the agent’s authority, and cannot 


set up in defense of his contract with the’ 


corporation conditions limiting his Iiability, 
which the agent had no erat to enter 
into: Hardin v. Sweeney, 14 W., 

The fact that no call for unpaid OR sub- 
scriptions had been made by the directors of 
the corporation prior to a deed of assign- 
ment of the corporate property to a trustee 
is no defense to an action by the trustee to 
enfcrce payment of the stock subscriptions, 
when corporate indebtedness is in excess of 
comporate assets: McKay v. Elwood, 12 W., 

iJ. 


a person as executor, administrator, 
such stock at all meetings of the com- 
[L. ’66, p. 60, § 11; L. ’69, 


73, p. 402, $ 11; Cd. ’81, § 2431; 1 H. C., § 1508.] 


stock by a delivery of the certificate 


or other evidence of his interest, but may, nevertheless, represent the same 


at all meetings, and vote as a stockholder. 


334, § 12; L. 73, p. 402, $ 12; Cd. 


See notes to § 4262 supra. 

Under this section the interest of a pledgee 
in shares of stock in a corporation cannot 
be divested by a judicial sale against the 
owner thereof, although such shares have 
not been transferred to the pledgee on the 
books of the onl ation National Bank v. 
Gas & Fuel Co., 6 W., 597. 

This section intends that a stockholder 
may pledge his stock, and yet as between 
himself and the company and his fellow 
stockholders, he is to be treated as the own- 
er thereof: Id., 602. 

Shares of stock are to be treated as per- 
sonal property transferrable by indorsement 
and delivery, and the rule which most en- 
courages its transfer and gives the certifi- 
cate as nearly as possible the character of 
commercial paper will best subserve the 


d. ’81, § 2432; 1 H. C., 


[Cf. L. ’66. p. 60, § 12; L. 69, p. 
$ 1509.] 


public interest: Id., 602. 

Although a stockholder, after a pledge of 
any or all of his stock is, under this section, 
authorized to represent the same at all 
meetings and vote as a stockholder, and 
although he is the owner and holder of the 
balance of the stock remaining after such 
pledge, yet he would not be unauthorized 
to transfer or dispose of the property of 
the corporation to secure an individual in- 
debtedness to the prejudice of corporation 
creditors: Stewart v. Gould, 8 W., 357. 

Although the note of a corporation may 
have been given without any consideration 
for its execution, a bona fide purchaser 
thereof for value. to whom certain shares of 
the capital stock of the corporation were 
assigned to secure its payment, is a cor- 
poration creditor: Id. 


¢ 4265. Dividends—Capital Stock, How Reduced—Liability of Trustees. 
It shall not be lawful for the trustees to make any dividend except from 


the net profits arising from the business of the corporation, nor divide, with- 
draw, or in any way pay to the stockholders, or any of them, any part of the 
capital stock of the company, nor to reduce the capital stock of the company 
unless in the manner prescribed in this chapter, or the articles of incorporation 
or by-laws; and in case of any violation of the provisions of this section, the 
trustees under whose administration the same may have happened, except 
those who may have caused their dissent therefrom to be entered at large on 
the minutes of the board of directors at the time, or were not present when the 
same did happen, shall, in their individual or private capacities, be jointly or 
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severally liable to the corporation, and the creditors thereof in the event of 
its dissolution, to the full amount so divided, or reduced, or paid out: Pro- 
vided, That this section shall not be construed to prevent a division and distri- 
bution of the capital stock of the company, which shall remain after the 
‘payment of all its debts upon the dissolution of the corporation or the expira- 
tion of its charter. [L. ’66, p. 60, § 13; L. 69, p. 334, § 18; L. ’73, p. 402, $ 
13; Cd. 81, § 2433; 1 H. C., $ 1510.] 


3 4266. Restrictions Upon Issuing Notes, etc.—Liability. 


No corporation organized under this chapter shall, by any implication or 
construction, be deemed to possess the power of issuing bills, notes, or other 
evidence of debt for circulation as money, except bonds by railroad companies, 
which shall at no time exceed double the amount of paid-up stock issued by 
said company. Each and every stockholder shall be personally liable to the 
creditors of the company, to the amount of what remains unpaid upon his 
subscription to the capital stock, and not otherwise: Provided, That the 
stockholders of every bank incorporated under this act or the territory of 
Washington shall be held individually responsible, equally and ratably, and 
not one for another, for all contracts, debts, and engagements of such associa- 
tion accruing while they remain such stockholders, to the extent of the amount 
of their stock therein at the par value thereof, in addition to the amount 
invested in such shares; and all such banking corporations shall file, on the 
. first Monday in June, each year, with the state auditor, a report sworn to by 
its president, vice president, or cashier, of the resources and liabilities, stating 
the amount of deposits, the aggregate of loans, and the amount upon each 
class of securities, the names and residence of the shareholders and number 
of their shares, the directors or officers for the time being, and any other 
matters affecting the safety of their deposits or the interest of their creditors; 
and such banking, corporations shall have power to exercise, by its board of 
trustees, or duly authorized officers or agents, all such incidental powers as 
shall be necessary to carry on the business of banking by discounting and 
negotiating promissory notes, drafts, bills of exchange, and other evidences 
of debt; by receiving deposits, buying and selling, exchange, coin and bullion, 
by loaning money on real estate or personal security; to accept and execute 
all trusts, fiduciary or otherwise, as may be committed to such bank or cor- 
poration, by any person, persons, or corporation, or by the order or direction 
of any court; and may do any other business pertaining to banking: Pro- 
vided further, That the provisions of this section shall not apply to the deben- 
tures or bonds of any company duly incorporated under the provisions of this 
chapter, the payment of which debentures or bonds shall be secured by an 
actual transfer of real estate securities for the benefit and protection of pur- 
chasers of said debentures or bonds, such securities to be at least equal in 
amount. to the par value of such bonds or debentures, and to be first liens upon 
the unencumbered real estate worth at least twice the amount loaned thereon: 
Provided further, however, That such issue of debentures or bonds shall in 
no case exceed ten times the capital stock of the issuing corporation. [Cf. L. 
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66, p. 61, § 15; L. 69, p. 335, § 15; L. 73, p. 403, § 14; Cd. ’81, § 2434; L. 


’86, p. 85, § 3; L. ’88, p. 65, § 1; 1 H. 


See Art. XII., §§ 4 and 11, of the constitu- 
tion of the state, as to the liability of 
stockholders. 

No corporation can issue any of its notes 
or other evidences of debt to circulate as 
money: Const., Art. XII., § 11. 

See notes to § 4262 supra. 

See supra §§ 3305, 3307, penalty for payment 
of wages in orders, etc. 

The additional liability imposed by Art. 
XII., § 11. of the Const., upon stockholders 
of banking corporations to the extent of the 
amount of their steck is a secondary, and 
not a primary, Habhility, as the stockholders 
occupy the position of sureties, and credi- 
tors must first attempt to enforce their 
claims against the corporation as the prin- 
cipal debtor: Wilson v. Book, 13 W., 676. 
` The fact that a banking corporation is in- 
solvent and in the hands of a receiver will 
not entitle creditors to proceed against the 
stockholders upon their secondary liability, 
until such liability constitutes a part of the 
receiver’s trust fund which the court is au- 
thorized to direct him to enforce for the 
benefit of all the creditors: Id.; Watterson 
v. Masterson, 15 W., 511. 

The fact that an action by creditors against 
the stockholders of an insolvent bank in- 
cludes the receiver of the bank as a party, 
will not entitle the creditors to enforce the 
contingent liability of the stockholders by a 


C., § 1511.] 


A judgment against stockholders of a bank 
for the recovery against them of their con- 
tingent Hability over and above the par value 
of their stock cannot be pleaded as res judi- 
cata in an action by the receiver of the 
bank to recover unpaid subscriptions to the 
amount of the par value of the stock: Bar- 
to v. Nix, 15 W., 563. 

A corporation has authority to receive 
from a stockholder his certificates of stock 
in payment of his indebtedness to it. when 
such transaction is bona fide and for the 
purpose of protecting the corporation from 
loss; and stock so taken may be re-issued by 
the corporation: Id. 

In an action by a receiver of a bank to 
enforce stock subscriptions, the defendants, 
who were directors in the bank, are estopped 
from setting up that the bank stock had 
been issued by the bank to them and their 
notes taken therefor, under a secret agree- 
meee. they should not be liable there- 


on: ; 

Where, in an action for the appointment 
of a receiver for a corporation, the court 
had determined that unpaid assessments 
upon the capital stock should be collected, 
it must be presumed, in an action brought 
by the receiver for their collection. that such 
determination was necessary and rightful, 
although from the record in the original 
action it may appear that the assets of the 


direct proceeding’ against them: Watterson 


bank were sufficient to discharge its indebt- 
v. Masterson, 15 W., 511. 


edness: Id. 
$ 4267. Power to Buy and Issue Notes, etc. 


All private corporations incorporated by the legislative assembly of the 
territory of Washington prior to the first day of January, eighteen hundred 
and sixty-two, other than corporations created for religious purposes, be and 
they hereby are authorized [and] empowered to issue notes, bonds, mortgages 
or other evidences of indebtedness and to secure the payment of the same 
by mortgage, trust deed or otherwise encumbering any real or personal prop- 
erty owned by said corporations. Said corporations shall have power to buy, 
sell or otherwise deal in notes, bonds and stock of other corporations and shall 
have power through their duly authorized officers to execute any and all 
instruments necessary to carry out the powers conferred upon said corpora- 
tions by the provisions of this section. [L. ’93, p. 279, § 1.] 


? 4268. Liability of Executor, etc., Holding Stock as Collateral. 


No person holding stock as executor, administrator, guardian, or trustee, 
or holding it as collaateral security or in pledge, shall be personally subject to 
any liability as a stockholder of the company; but the person pledging the 
stock shall be considered as holding the same, and shall be liable as a stock- 
holder, and the estate and funds in the hands of the executor, administrator, 
or guardian or trustee shall be liable in like manner and to the same extent 
as the testator or intestate, or the ward or person interested in the trust fund 
would have been if he or she had been living and competent to act and hold 
the stock in his or her name. [L. ’66. p. 62,817; L. ’69, p. 335, § 17; L. 773, 
p. #03, $ 15; Cd. 781, § 2435; 1 H. C., § 1512.] 


3 4269. Books of Corporation to Show What. 


It shall be the duty of the trustees of every company incorporated under 
this chapter to keep a book containing the names of all persons, alphabetically 
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arranged, who are or shall be stockholders of the corporation, and showing 
the number of shares of stock held by them respectively, and the time when 
they became the owners of such shares, which book, during the usual business 
hours of the day, on every day excepting Sunday and legal holidays, shall be 
open for the inspection of stockholders and creditors of the company, at the 
office or principal place of business of the company; and any stockholder or 
creditor of the company shall have the right to make extracts from such book, 
or to demand and receive from the clerk or other officer having the charge of 
such book a certified copy of any entry therein, or to demand and receive from 
any clerk or officer a certified copy of any paper placed on file in the office of 
the company; and such book and certified copy shall be presumptive evidence 
of the fact therein stated in any action or proceding against the company 
or any one or more of the stockholders. [L. ’66. p. 62, § 18; L. 69, p. 336, § 
18; L. 773, p. 403, § 16; Cd. 781, § 2436; 1 H. C., § 1513; see Ind., § he a 
c 

@ 4270. Official Acts—Misdemeanor as to Books and Papers. St T ewes 194 l 

If at any time the clerk or other officer having charge of such book shall l mab / f oj 
make any false entry, or neglect to make any proper entry therein, or having fac 4 
the charge of any papers of the company shall refuse or neglect to exhibit the 
same, or allow the same to be inspected or extracts to be taken therefrom, or to 
give a certified copy of any entry, as provided in the preceding section, he 
shall be deemed guilty of a misdemeanor, and shall forfeit and pay to the 
injured party a penalty of not less than one hundred dollars nor more than 
one thousand dollars, and all damages resulting therefrom, to be recovered in 
any action of debt in any court having competent jurisdiction; and for neg- 
lecting to keep such book for inspection as aforesaid, the corporation shall 
forfeit to the people the sum of one hundred dollars for every day it shall so 
neglect, to be sued for and recovered in the name of the people in the superior 
court of the county in which the principal place of business of the corporation 
is located. [L. ’66, p. 62, § 19; L. ’69, p. 336, § 19; L. 773, p. 404, § 17; 
Cd. 781, § 2437; 1 H. C., § 1514; see Ind., § 3011. ] 


@ 4271. Capital Stock, How Increased or Diminished. nr K 
Any company incorporated under this chapter may, by complying with aws istf 

the provisions herein contained, increase or diminish its capital stock to any P J 7 y 

amount which may be deemed sufficient and proper for the purposes of the 

corporation; but before any corporation shall be entitled to diminish the 

amount of its capital stock, if the amount of its debts and liabilities shall 

exceed the sum to which the capital is proposed to be diminished, such amount 

shall be satisfied and reduced so as not to exceed the diminished amount of 

the capital. [L. 66, p. 63, § 20; L.’69, p. 337, § 20; L. 773, p. 404, § 18; Cd. 

°81, § 2438; 1 H. C., § 1515. ] 


3 4272. Notice of Meeting Called to Increase or Diminish Stock. 

Whenever it is desired to increase or diminish the amount of capital stock, 
a mecting of the stockholders shall be called, by a notice signed by at least a 
majority of the trustees, and published at least eight weeks in some newspaper 
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published in the county where the principal place of business of the company 
is located, or if no newspaper is published in the county, then the newspaper 
nearest thereto in the state, which notice shall specify the object of the meet- 
ing, the time and place where it is to be held, and the amount to which it is 
proposed to increase or diminish the capital, and a vote of two-thirds of all the 
‘shares of the stock shall be necessary to increase or diminish the amount of 
capital stock. [L. ’66, p. 63, § 21; L. ’69, p. 337, § 21; L. ’73, p. 404, § 19; 
Cd. ’81, § 2439; 1 H. C., § 1516.] 


24273. Certificate to be Made, Filed, etc.—Amount to be Specified. 

If, at a meeting so called, a sufficient number of votes have been given in 
favor of increasing or diminishing the amount of capital, a certificate of the 
proceedings showing a compliance with these provisions, the amount of capital 
actually paid in, the whole amount of debts and liabilities of the company, 
and the amount to which the capital stock is to be increased or diminished, 
shall be made out, and signed, and verified, by the affidavit of the chairman 
and secretary of the meeting, certified to by a majority of the trustees, and filed 
as required by section 4251, and when so filed, the capital stock of the corpora- 
tion shall be increased or diminished to the amount specified in the certificate. 
[L. ’66, p. 63, § 22; L. 69, p. 337, § 22; L. 773, p. 405, § 20; Cd. 781, § 2440; 
1 H.C., § 1517.] 


@ 4274. Power of Trustees Upon Dissolution of Corporation. 

Upon the dissolution of any corporation formed under the provisions 
of this chapter, the trustees at the time of the dissolution shall be trustees of 
the creditors and stockholders of the corporation dissolved, and shall have 
full power and authority to sue for and recover the debts and property of the 
corporation by the name of the trustees of such corporation, collect and pay 
the outstanding debts, settle all its affairs, and divide among the stockholders 
the money and other property that shall remain after the payment of the 
debts and necessary expenses. [L. *66, p. 64, $ 23; LL. 69, p. 337, § 23; L. 
73, p. 405, § 21; Cd. 81, § 2441; 1 H. C., $ 1518.] 


@ 4275. Dissolution Proceedings—Publication of Notice—Order. 

Any corporation formed under this chapter may dissolve and disincor- 
porate itself by presenting to the superior judge of the county in which the 
office of the company is located a petition to that effect, accompanied by a 
certificate of its porper officers, and setting forth that at a meeting of the 
stockholders, called for the purpose, it was decided, by a vote of two-thirds 
of all the stockholders, to disineorporate and dissolve the corporation. No- 
tice of the application shall then be given by the clerk, which notice shall set 
forth the nature of the application, and shall specify the time and place at 
which it is to be heard, and shall be published in some newspaper of the 
county once a week for eight weeks, or if no newspaper is published in the 
county, by publication in the newspaper nearest thereto in the state. At 
the time and place appointed, or at any other time to which it may be post- 
poned by the judge, he shall proceed to consider the application, and if 
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satisfied that the corporation has taken necessary preliminary steps and ob- 
tained the necessary vote to dissolve itself, and that all claims against the 
corporation are discharged, he shall enter an order declaring it dissolved. [L. 
66, p. 64, § 24; L. ’69, p. 338, § 24; L. 73, p. 405, $ 22; Cd. 81, § 2442; 
1 H. C., § 1519.) 


3 4276. Removing Principal Place of Business—Notice. 


Any corporation desiring at any time to remove its principal place of 
business into some other county in the state shall file in the office uf the county 
auditor a certified copy of its certificate of incorporation. If it is desired to 
remove its principal place of business to some other city, town, or locality 
within the same county, publication shall be made of such removal at least 
once a week for four weeks in the newspaper published nearest to the city, 
town, or locality from which the principal place of business of such corpora- 
tion is desired to be removed. The formation or corporate acts of any 
corporation hereafter formed under this chapter shall not be rendered invalid 
by reason of the fact that its principal place of business may not have been 
designated in its certificate of incorporation: Provided, That within three 
months from the passage of this chapter, such corporation shall cause publica- 
tion to be made once a week for at least four weeks in the newspaper published 
nearest the city, town, or locality, and where the principal place of business 
of such corporation has been in fact located, designating the city, town, or 
locality and county where its principal place of business shall be located. On 
compliance with the provisions of this section in the several cases herein 
mentioned, the principal place of business of any corporation shall be deemed 
established or removed at or to any designated city, town, or locality and 
county in the state. [L. 66, p. 65, § 26; L. 769, p. 339, $ 26; L. ’73, p. 406, 


§ 24; Cd. 781, § 2444; 1 H. C., § 1520.] g 


3? 4277. Provisions as to Formation of, Extend to Water Companies. 

The provisions of this chapter shall extend to and apply to all associations 
already formed under any law of this state [or] hereafter to be formed under 
the provisions of this act, for the purpose of supplying any cities or towns in 
this state, or the inhabitants thereof, with pure and fresh water. [L. 769, p. 
340, § 29; L. 773, p. 408, § 27; Cd. 781, § 2447; 1 H. C., § 1521.] 


34278. Water Company May Acquire Lands and Water for its Purposes. 
Such water companies, incorporated for the purposes specified in the 
preceding section, shall have the right to purchase or take possession of and 
use and hold such lands and waters for the purposes of the company, lying 
without the limits of the city or town intended to be supplied with water, 
upon making compensation therefor. The mode of proceeding to obtain 
possession of such lands for the use of the company, right-of-way for laying 
pipes and aqueducts for the use of the company, when the parties cannot 
agree, shall, so far as the same be applicable, be as prescribed in article 4 of 
chapter 3: Provided, That nothing therein contained shall be so construed 
as to authorize the appropriation of water belonging to any person, unless 
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the owner thereof shall refuse to supply said town or city with water, after 
being requested so to do by the town board or city council. [L. 69, p. 340, § 
30; L. ’73, p. 408, § 28; Cd. ’81, § 2448; L. 783, p. 45, § 8; 1 H. C., § 
1522.] 


g 4279. Water Company Must First Obtain Right or Privilege From City. + 

Water companies hereafter incorporating, under the provisions of this 
chapter, must first obtain from the corporate authorities of a city or town 
intended to be supplied with water the right or privilege so to do; but nothing 
herein contained shall affect parties now acting under legislative grants or 
franchises. [L. ’69, p. 341, § 31; L. °73, p. 408, § 29; Cd. 781, § 2449; 1 
H. C., § 1523.] 


@ 4280. No Subscription to Stock of Mining Corporation is Necessary. 

In incorporations already formed, or which may hereafter be formed 
under this chapter, where the amount of the capital stock of such corporation 
consists of the aggregate valuation of the whole number of feet, shares, or 
interest in any claim in any mining claim in this state, for the working. and 
development of which such corporation shall be or have been formed, no 
actual subscription to the capital stock of such corporation shall be necessary; 
but each owner in said mining claim shall be deemed to have subscribed such 
an amount to the capital stock of such corporation as under its by-laws will 
represent the value of so much of his interest in said mining claim, the legal 
title to which he may by deed, deed of trust, or other instrument vest or 
have vested in such corporation for mining purposes; such subscription to be 
deemed to have been made on the execution and delivery to such corporation 
of such deed, deed of trust, or other instrument; nor shall the validity of any 
assessment levied by the board of trustees of such corporation be affected by 
the reason of the fact that the full amount of the capital stock of such cor- 
poration, as mentioned in its certificate of incorporation, shall not have been 
subscribed as provided in this section: Provided, That the greater portion 
of said amount of capital stock shall have been so subscribed; And provided 
further, That this section shall not be so construed as to prohibit the stock- 
holders of any corporation formed, or which may be formed for mining 
purposes as provided in this section, from regulating the mode of making 
subscriptions to its capital stock and calling in the same by by-laws or express 
contract. [L. ’66, p. 65, § 28; L. 69, p. 339, § 28; L. 773, p. 407, $ 26; Cd. 
81, § 2446; 1 H. C., § 1588.] 


2 4281. Right to Appropriate Water, and Build Dams, Reservoirs, etc. 
Any person or persons, or company now incorporated, or that may here- 
after become incorporated under the laws of this state, for the purpose of 
mining or manufacturing, shall have the right to purchase or appropriate and 
take possession of and divert from its natural channel, and use and hold the 
waters of any river, creek, or stream in this state that may be required for the 
mining and manufacturing purposes of any such person or persons, corporation 
or corporations, and to construct all dams, canals, reservoirs, ditches, pipes, 
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flumes, and aqueducts suitable and necessary for the controlling, directing, 
and running such waters to their mines or manufacturing establishments of 
any such person or persons, corporation or corporations, where the same may 
be intended to be utilized for such purposes: Provided, That no such appro- 
priation or diversion of the waters of any such river, creek, or stream from 
its natural channel, nor shall any such dam, canal, reservoir, ditch, pipe, 
flume, or aqueduct be constructed, to the detriment of any person or persons, 
corporation or corporations, occupying the lands or being located below the 
point or place of such appropriation or diversion on any such stream or its 
tributaries, or above or below such dam, canal, reservoir, ditch, pipe, flume, or 
aqueduct, or of the owners of the lands through which the waters run in the 
natural course for the deprivation of the same, or the owners of the land 
through or upon which such dam, canal, reservoirs, ditch, pipe, flume, or 
aqueduct may pass through or over, or be situated upon, unless just and 
adequate compensation be previously ascertained and paid therefor. [L. 779, 
p. 124, $ 1; 1 H. C., § 1589.] 


See supra § 4090 and notes, right to appropriate water. 


@ 4281a. Corporations Conveying Water May Appropriate Lands. 

All corporations authorized to do business in the state, and who have 
been or may hereafter be organized, for the purpose of erecting and main- 
taining flumes and aqueducts to convey water for consumption or for mining, 
irrigation, milling, or other industrial purposes, shall have the same right 
to appropriate lands for necessary corporate purposes, and under the same 
‘regulations and instructions as are provided for other corporations; and such 
corporations organized for such purposes, in order to carry out the object of 
their incorporation, are authorized to take and use any water not otherwise 
legally appropriated. [L. ’79, p. 134, § 1; Cd. ’81, § 2472; 1 H. C., § 1587. ] 
See infra § 4312, power to build dikes, etc. . 


@ 4282. Right of Eminent Domain Extended to Mining Corporations. 

The right of eminent domain is hereby extended to all corporations 
incorporated or that may hereafter be incorporated under the laws of this 
state or any state or territory of the United States, and doing business in this 
state, for the purpose of acquiring, owning or operating mines, mills or 
reduction works, or mining or milling gold and silver or other minerals, 
which may desire to erect and operate surface tramways or elevated cable 
tramways for the purpose of carrying, conveying or transporting the products 
of such mines, mills or reduction works. [L. ’97, p. 95, § 1.] 


@ 4283. Right to Enter on Lands to Survey, etc. 

Every corporation incorporated or that may hereafter be incorporated 
under the laws of this state or any state or territory of the United States, and 
doing business in this state, for the purpose of acquiring, owning or operating 
mines, mills or reduction works, or mining or milling gold and silver or other 
minerals, which may desire to erect and operate surface tramways or elevated 
cable tramways for the purpose of carrying, conveying or transporting the 


1119 


Gel (Vos 


P 215 


33 4284-4289 | OF PRIVATE CORPORATIONS. (Trrse XXIII. 


products of such mines, mills or reduction works, shall have the right to enter 
upon any land between the termini of the proposed lines for the purpose of 
examining, locating and surveying such lines, doing no unnecessary damage 
thereby. .[L. ’97, p. 95, § 2.] 


¢ 4284. Manner of Appropriation. 

Every such corporation shall have the right to appropriate real estate or 
other property for right-of-way in the same manner and under the same pro- 
cedure as now is or may be hereafter provided by the law in the case of 
other corporations authorized by the laws of this state to exercise the right of 
eminent domain. [L. ’97, p. 95, § 3.] 


See infra § 5637 et seq., procedure in eminent domain by private corporations. 


24285. Fees for Filing Articles of Incorporation. 

Every corporation incorporated under the laws of this state, or of any 
state or territory of the United States, or of any foreign state, having a capital 
stock divided into shares, shall pay to the secretary of state, for the use of the 
state, the following fees: Every corporation having a capital stock, ten 
dollars; the said fee to be due and payable upon the filing of the articles of 
incorporation in the office or [of] the secretary of state, and no such corpora- 
{ion shall have or exercise any corporate powers, or be permitted to do any 
business in this state, until the said fees shall have been paid, and the secretary 
of state shall not file any articles of incorporation or their equivalent or give 
any certificate thereof, until the said fees shall have been paid. [L. ’97, p. 
134, § 1.] 


@ 4286. For Supplemental Articles. 

Every corporation desiring to file articles amendatory or supplemental, 
or certificate of increase or decrease of capital stock, shall pay to the secretary 
of state, for the use of the state, the fee of ten dollars. [L. 797, p. 134, § 2.] 


24287. For Certified Copies. | 

The fee for furnishing a certified copy of articles of incorporation, with 
the seal of the state attached, shall be five dollars, payable to the secretary 
of state, for the use of the state, upon application therefor. [J.. ’97, p. 
134, § 3.] 


¢ 4288. No Folio Charge Except, etc. 

There shall be no folio charge for recording articles of incorporation, 
or for preparing certified copies of the same, the fees herein prescribed cover- 
ing all charges for filing and recording articles of incorporation, issuing a 
certificate thereof, and making and certifying to copies of the same: Pro- 
vided, however, That where the articles to be recorded, or copied or certified 
to, shall exceed twenty folios, there shall be a further charge of fifteen cents 
per folio for all such excess. [L. 97, p. 134, § 4.] 


¢ 4289. License Fee—Penalty for Non-Payment. 
Every corporation incorporated under the laws of this state, and every 
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foreign corporation having its articles of incorporation on file in the office of 
the secretary of state shall, on or before the first day of July of each and 
every year, pay to the secretary of state, for the use of the state, the following 
license fees: Every corporation having a capital stock, ten dollars. Every 
corporation failing to pay the said annual license fee, on or before the first day 
of July of each and every year, and desiring to pay the same thereafter, and 
before the first day of January next following, shall pay to the secretary of 
state, for the use of the state, in addition to the said license fee, the following 
further fee, as a penalty for such failure: Every corporation, two dollars 
and fifty cents. Every corporation failing to pay the said license fees and 
penalties on or before the thirty-first day of December of any year shall forfeit 
the sum of five dollars for every day which it shall continue to do business as 
a corporation after said date, to be recovered in an action in any court of com- 
petent jurisdiction. [L. 797, p. 135, § 5.] 


24290. Certain Corporations Excepted. 


This act shall not apply to corporations not for pecuniary profit, or to 
corporations organized for religious, social, fraternal, charitable, benevolent 
or educational purposes, nor to such insurance companies as are required to 
pay an annual license under the insurance laws of this state. [L. 797, p. 
135, § 6.] 


“This act’’ is embraced in §§ 4286-4290. 


CHAPTER II. 
OF FOREIGN CORPORATIONS. 


4291. Power of, to do Business in This State. 


Any corporation incorporated under the laws of any state or territory 
in the United States, or of any foreign country, state, or colony, for any of the 
purposes for which domestic corporations are authorized to be formed under 
the laws of this state, shall have full power and is hereby authorized to sue 
and to be sued in any court having competent jurisdiction, to acquire, pur- 
chase, hold, mortgage, sell, convey, or otherwise dispose of, in the corporate 
name, all real estate or personal property necessary or convenient to carry into 
effect the objects and purposes of its corporation, and also any interest in real 
estate, by mortgage or otherwise do [due] to or loans made by such foreign 
corporations within the boundaries of this state, either prior to or after the 
passage of this act, and generally do and perform every act and transact every 
kind of business within this state in the same manner and to the same extent 
as corporations incorporated and organized under the laws of this state are 
authorized to do under the laws of this state, by a compliance with all the 
conditions prescribed by the next two succeeding sections of this chapter: 
Provided, however, That this chapter shall not be [so] construed as to allow 
such foreign corporation to transact business within the state on more favor- 
able conditions than are prescribed by law for a similar corporation organized 
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under the laws of this state: And provided further, That no corporation, the 
majority of the capital stock of which is owned by aliens, other than those 
who in good faith have declared their intention to become citizens of the 
United States, shall acquire the ownership of any lands in this state other than 
lands containing valuable deposits of minerals, metals, iron, coal, or fire clay, 
and the necessary land for mills and machinery to be used in the development 
thereof, and the manufacture of the products therefrom, except where ac- 
quired under mortgage, or in good faith in the ordinary course of justice in 
the collection of debts: Provided further, That no foreign corporation which 
is hereafter organized which has among its other powers the business of 
dealing in real estate, and buying and selling the same, and for the purpose 
of carrying on a real estate brokerage business, shall be permitted to transact 
such business of buying and selling and dealing in real estate, and carrying on 
a brokerage business therein, in this state; but this prohibition shall not 
extend to any other business for the transaction of which such corporation 
may be organized. [Cf. L. 771, p. 101, § 1; L. ’7%5, p. 109, § 1; Cd. 781, § 
2479; L. ’86, p. 87, § 1; L. 90, p. 288, §1; 1 H. C., § 1524.] 


Where a penalty is attached to the viola- 


“This act”: §$§ 4291-4294, both inclusive. 
tion of a statute requiring foreign corpora- 


For power to appropriate lands, compare 
L. ’79, p 148. 

Sea infra § 4298, penalty for violating this 
chapter. 

See infra §§ 4875, 4877, subd. 1, service on 
foreign corporations. 

Under this chapter a foreign corporation 
organized prior to the passage of the act of 
Mar. 28, ’90, does not fall within the prohibi- 
tion expressed in that law against such cor- 

orations transacting the ‘‘business of buy- 
ng and selling land, and dealing in real 
estate, and caryirg on a brokerage business 
therein in this state”: Realty Co. v. Appo- 
lonio, 6 W., 437. 

The purpose of thi: section and § 4298 infra, 
in regard to filing copies of charters, etc., is 
to protect parties dealing with foreign cor- 
porations from being imposed upon, and to 
provide means of obtaining service upon 
them in court: Dearborn F. Co. v. Augus- 
tine, 6 W., 67, 71. 

The failure of a foreign corporation to file 
a certified copy of its charter in the office of 
the secretary of state and appoint an agent 
to reside at the principal place of business 
of the corporation in the state as required 
by this section and § 4307 infra, does not 
render void the contract of such corporation 
made In this state: Id., 67; Whitman Agri- 
cultural Co. v. Strand, 8 W., 647. 

The filing of articles of incorporation by 
a foreign corporation and the appointment 
of an agent after the filing of a lien notice, 
but before suit to foreclose the same. Is a 
sufficient compliance with law relating to 
foreign corporations doing business within 
this state: Huttig Bros. Mfg. Co. v. Denny 
Hotel Co., 6 W., 122. 


tions doing business in this state to first file 
copies of their charters and the appointment 
of an agent, etc., and there is no provision 
in the statute imposing the penalty that the 
contracts of such corporation not complying 
with the law shall be void, a pary contract- 
ing with such corporation is estopped from 
pleading its want of compliance with the 


statute: Fire Engine Co. v. Town of Mount 
Vernon, 9 W., 142; cited in Rathbone v. 
Frost, ò W., 168. 


Although a deed to a foreign corporation 
may have been executed before the corpora- 
tion had compra with the law requiring it 
to file its articles of incorporation, etc., yet 
the deed is not void if it was not delivered 
until after the filing of said articles: Say- 
ward v. Gardner, 5 W., 247 

In an action by a foreign corporation, a 
copy of articles of incorporation and the 
appointment of an agent certified by the 
secretary of state as being of record in his 
office are, under the statutes of this state, 
prima facie proof of the organization of 
such corporition and of its right to tranc- 
act business in the state: Knapp, Burrell 
& Co. v. Strand, 4 W., ; 

Where the right to do business in the state 
is conceded to a foreign corporation by stat- 
ute, wherein there is a condition that it 
shall appoint an attorney upon whom ser- 
vice in any proceedings in the courts of the 
state may be made, the corporation becomes 
a resident of the state and subject to garn- 
ishment proceedings: Dittenhoefer v. Cloth- 
ing Co.. 4 W., 519. 


@ 4292. Certified Copy of Charter, etc., to be Filed and Recorded. 
Such corporation shall cause to be filed and recorded in the office of 


the secretary of state a certified copy of its charter, articles of incorporation, 
memorandum of association, or certificate of incorporation, certified to by the 
officer who is the custodian of the same according to the laws of the state or 
territory, country, or colony, where such corporation is incorporated, or who 
is authorized to issue certificates of incorporation according to the laws of 
such state, territory, or foreign country or colony. The instruments herein 


1122 


Cuar. II.] OF FOREIGN CORPORATIONS. (32 4293, 4294 


required to be filed and recorded shall be attested by such certifying officer 
under his hand and seal of office, which attestation shall be prima facie proof 
of the facts therein stated, and of the genuineness of the certificate. If 
such officer has no official seal, his certificate shall state that fact over his 
signature, and thereupon the secretary of state, or of the territory, in case of 
corporations within the United States, and the consul general, consul, vice 
consul, deputy consul, consular agent, or commercial agent of the United’ 
States, at or nearest to the place where such certificate is made, in the case 
of corporations not within the United States, shall certify under his hand and 
seal of office to the genuineness of the signature of the officer making the 
certificate, and to the fact that at the time of making such certificate the 
person making the same held the office described in the certificate. [L. ‘71, 
p. 101, § 2; L. 75, p. 109, § 2; Cd. 81, $ 2480; L. 86, p. 87, § 1; L. ’90, p. 
289, § 2; 1 H. C., $ 1525.] 


2 4293. Appointment of Agent to be Filed and Recorded. 

Such corporations shall also constitute and appoint an agent, who shall 
reside at the place in the state where the principal business of the corporation 
is to be carried on, to be designated as hereinafter required. Such appoint- 
ment shall be in writing, signed by the president or chief officer of such 
corporation, and shall be attested by its corporate seal, and shall contain 
the name of the agent, his place of residence, and the place where the principal 
_ business of such corporation is to be carried on, and shall authorize such 
agent to accept service of process in any action or suit pertaining to the 
property, business, or transactions of such corporation within this state in 
which such corporation may be a party. The signature of such president or 
chief officer, attested by the corporate seal to such written appointment, shall 
be sufficient proof of the appointment of such agent. Such appointment, 
when duly executed, shall be filed for record in the office of the secretary 
of state by such corporation, and shall be there recorded, and such corporation 
shall have and keep continually some resident agent, empowered as aforesaid, 
during all the time such corporation shall conduct or carry on any business 
within this state, and service of any process, pleading, notice, or other paper 
shall be taken and held as due service on such corporation. Such corporation 
may change its agent or its principal place of business from time to time by 
filing and recording with the secretary of state a new appointment, stating the 
change of such agent or the change in its principal place of business. [L. ’90, 
p. 290, § 3; 1 H. C., § 1526. ] 


3 4294. Not to File Certified Copies or Have Them Recorded, When. 

No corporation which has heretofore complied with the laws of the state 
or territory of Washington hitherto existing, regarding foreign corporations, 
and has kept a duly appointed agent within the boundaries of the state as 
heretofore required, shall be required to file for record, or cause to be recorded, 
the certified copies required by this act, or to execute or file for record, or 
cause to be recorded, a new appointment of agent as herein required. [L. ’90, 
p. 290, § 4; 1 H. C., § 1527.] 

“This act”: See note to § 4291. Compare L. ‘71, p. 102, § 3. 
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3 4295. Assessor to Ascertain Names of Corporations, Agents. etc. 


It shall be the duty of each and every county assessor in this state to 
ascertain each and every year, at the time of the tax assessment of his county, 
the name of every foreign corporation doing business by agent or otherwise 
within his county, the nature of such business, and the name of the agent of 
each of such corporations, if any there be, together with such agent’s place 
of address, and shall, within ten days from and after the compilation of such 
assessment, make out and deliver to the county auditor of his county a full 
and complete list of the names of such corporations doing business in his 
county, together with the nature of the business so carried on by each of such 
corporations, and the name of the resident agent of each of such corporations, 
if any there be, and the place of residence of each of such agents. [Cd. ’81, 
§ 2482; 1 H. C., § 1528.] 


¢ 4296. County Auditors to Report Names of Corporations, Agents, etc. 


It shall be the duty of each and every county auditor in this state to 
make out and transmit to the secretary of state, within thirty days after the 
receipt by him from such county assessor of the lists provided in the last pre- 
ceding section, a full, true, and concise statement of the names of such 
corporations, their place of business, the nature of business conducted by 
such corporations, and the name of each and every agent of each of such 
corporations, if any there be, and the places of residence of such agents. [Cd. 
81, § 2483; 1 H. C., § 1529.] 


@ 4297. Fees Allowed for Recording. 


The fees for recording, under the provisions of this act, shall be the same 
as are allowed by law to the secretary of state for certified copies of papers 
on file in his office. [Cd. 781, § 2484; 1 H. C., § 1530.] 


? 4298. Agent is Guilty of Misdemeanor, When—How Punished 

Any agent of any foreign corporation, conducting or carrying on business 
within the limits of this state, for and in the name of such corporation, 
contrary to any of the provisions of this chapter, shall be deemed guilty of a 
misdemeanor, and upon conviction thereof shall be punished by a fine not 
exceeding two hundred dollars, or by imprisonment in the county jail for 
a term not exceeding three months, or by both such fine and imprisonment. 
[Cd. 781, § 2485; 1 H. C., § 1531.] 


24299. Assessor is Guilty of Misdemeanor, When—How Punished. 

Any county assessor failing to make out and deliver to the county auditor 
of his county a list, within the time and in the manner provided in section 
4295, and any county auditor failing to make out and transmit to the secretary 
of state a statement, within the time and in the manner provided in section 
4296, shall be deemed guilty of a misdemeanor, and upon conviction thereof 
shall be punished by a fine not exceeding three hundred dollars. [Cd. ’81, § 
2486; 1 H. C., § 1532.] 
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è 4300. Action Authorized Against State Treasurer. 

Whenever any insurance company of another state, which has deposited 
with the treasurer of this state any securities or other assets to be held in trust 
for the policy holders of such company, becomes insolvent, any one or more of 
such policy holders may bring an action in the superior court of Thurston 
county against the state treasurer for the administration of the trust and 
distribution of the securities and assets for the benefit of the beneficiaries. 
[L. 797, p. 53, § 1.] 


243801. Jurisdiction, ete. 


Such court in such cases shall have all the powers and jurisdiction of a 
court of equity: Provided, That said trust shall be administered and said 
securities and assets distributed by the state treasurer under the direction 
of said court. [L. 97, p. 53, § 2.] 


24302. Suits Now Pending. 


Any suit or action now pending for the purposes enumerated in section 
4300 shall be heard and determined as if brought after this act shail go inte 
effect. [L. 97, p. 53, § 3.] 


“This act” comprises this and the last two sections, 


CHAPTER III. 


OF RAILWAY CORPORATIONS AND OTHER TRANSPORTATION COMPA- 
NIES. 


ARTICLE 1.—GeEnerat Provisions REGARDING. 


24303. Route of Extension, or Branch Road—How to be Designated. 

Any railroad corporation chartered by or organized under the laws of 
the state, or of any state or territory, or under the laws of the United States, 
and authorized to do business in this state, may extend its railroads from any 
` point named in its charter or articles of incorporation, or may build 
branch roads either from any point on its line of road, or from 
any point on the line of any other railroad connecting or to be 
connected with its road, the use of which other road between 
such points and the connection with its own road such corpora- 
tion shall have secured, by lease or agreement, for a term of not less than ten 
years from its date. Before making any such extension or building any such 
branch road, such corporation shall, by resolution of its directors or trustees, 
to be entered in the record of its proceedings designate the route of such 
proposed extension or branch by indicating the place from and to which said 
railroad is to be constructed, and the estimated length of such railroad, and 
the name of each county in this state through or into which it is constructed, 
or intended to be constructed, and file a copy of such record, certified by the 
peesident and secretary, in the office of the secretary of state, who shall indorse 
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thereon the date of the filing thereof, and record the same. Thereupon 
such corporation shall have all the rights and privileges to make such exten- 
sion or build such branch, and receive aià thereto which it would have had 


if it had been authorized in its charter or articles of incorporation. [L. ’90, 
p. 526, §1; 1H. C., § 1535.] 


@ 4304. Consolidation. 


Any such railroad corporation may consolidate its steck, franchise, and 
property with any other railroad corporation, whether within or without the 
state, when such other railroad corporation does not own any competing line 
or railroad, upon such terms as may be agreed upon, and become one cor- 
poration, by any name selected, which within this state shall possess all the 
powers, franchises, and immunities, including the right of further consolida- 
tion with other corporations under this section, and be subject to all the 
liabilities and restrictions, now or hereafter imposed by law. Articles stating 
the terms of consolidation shall be approved by each corporation by a vote of 
the stockholders owning a majority of stock, in person or by proxy, at the 
regular annual meeting thereof, or a special meeting called for that purpose 
in the manner provided by the by-laws of the respective consolidating cor- 
porations, or by the consent, in writing, of such stockholders annexed to such 
articles; and a copy thereof, with a copy of the records of such approval or 
such consent, and accompanied by lists of their stockholders, and the number 
of shares held by each, duly certified by the respective presidents and secre- 
taries, with the respective corporate seals of such corporations affixed, shall 
be filed for record in the office of the secretary of state before any such 
consolidation shall have any validity or effect. Any railroad corporation 
whose line is wholly or in part within this state, whether chartered by or 
organized under the laws of this state, or of any other state or territory, or of 
the United States, may lease or purchase and operate the whole or any part 
of the railroad of any other railroad corporation, together with the franchises, 
powers, immunities, and all other property or appurtenances appertaining 
thereto. And all such purchases or leases heretofore made or entered into 
are, for all intents and purposes, hereby ratified and confirmed: Provided, 
That in no case shall the capital stock of the company formed by such con- 
solidation exceed the sum of the capital stock of the companies so consolidated, 
at the par value thereof, nor shall any bonds or other evidences of debt be 
issued as a consideration for or in connection with such consolidation. [L. 
790, p. 526, § 2; 1 H. C., § 1536.] 

Compare L. '75, p. 108, § 
See Const., Art. XII., 


against consolidation, ete. 
A controlling interest in the stock of a 


tees for protection: Farl v. Seattle, L. S. & 
Ry. Co., 56 Fed. Rep., 909. 


1. 
§ 16, prohibition ; 
A railroad company organized under the 


railroad company was purchased by another 
ralliroad company. which thereby secur -d the 
election of a board of trustees, consisting of 
its own officers and employees, who owned 
no stock in their own right. This board then 
executed an illegal tratie agreement, where- 
hy the entire control of the franchises and 
property of the former company Was sur- 
rendered to the latter. Held, that the min- 
ority stockholders in the former company 
eould maintain a bill to annul the contract 
without first applying to the board of trus- 


laws of Washington has no authority to 
transfer its franchises, cxecept by sale and 
conveyance or lease made in accordance 
with the statute relating to the transfer of 
titles to such property; and where, by a 
so-called ‘“‘traftiec agreement,” the trustees, 
without the consent of the minority steck- 
holders, in effect, transfer to another rail- 
road company, the entire control and man- 
agement of the property for practically the 
legal Hfe of the corporation, such contract 
is illegal and void: Id - 


1126 


Cuar. III.) RAILWAY AND TRANSPORTATION COMPANIES. [22 4305-4308 


l 4305. Extension of Railroad Into State—Preliminaries Required. 

Any railroad corporation chartered by or organized under the laws 
of the United States, or of any state or territory whose constructed railroad 
shall reach or intersect the boundary line of this state at any point, may 
extend its railroad into this state from any such point or points to any place 
or places within the state, and may build branches from any point on such 
extension. Bcfore making such extension or building any such branch road, 
such corporation shall, by resolution of its directors or trustees, to be entered 
in the record of its proceedings, designate the route of such proposed exten- - 
sion or branch by indicating the place from and to which such extension or 
branch is to be constructed, and the estimated length of such extension or 
branch, and the name of each county in this state through or into which it is 
constructed, or intended to be constructed, and file a copy of such record, 
certified by the president and secretary, in the office of the secretary of state, 
who shall indorse thereon the date of filing thereof, and record the same. 
Thereupon such corporation shal] have all the rights and privileges to make 
such extension or build such branch, and receive such aid thereto, as it would 
have had had it been authorized so to do by articles of incorporation duly 
filed in accordance with the laws of this state. [L. 790, p. 527, § 3; 1 H. C., 
§ 1537. ] 


¢ 4306. Control of Railroads is in State. 

All such railroad corporations, consolidated companies, and their 
branches, including their stock, property, and franchises, within the jurisdic- 
tion of this state, shall be subject to and controlled by the constitution and 
laws of this state. [L. 790, p. 528, $ 4; 1 H. C., § 1538. ] 


g 4307. May Build Bridges Over Navigable Streams. 

Any railroad corporation heretofore duly incorporated and organized 
under the laws of this state or of the territory of Washington, or which may 
hereafter be duly incorporated and organized under the laws of this state, 
or heretofore or hereafter incorporated and organized under the laws of any 
other state or territory of the United States, and authorized to do business 
in this state, and to construct and operate railroads therein, shall have and 
hereby is given the right to construct bridges across the navigable streams 
within this state over which the projected line or lines of railway of said 
railroad corporations will run: Provided, 'That said bridges are constructed 
in good faith for the purpose of being made a part of the constructed line 
of said railroad: And provided, That they shall be constructed in the course 
of the construction of said railroad or thereafter for the more convenient 
operation thereof: And provided further, That such bridges shall be so 
constructed as not to interfere with, impede, or obstruct the navigation of 
such streams. [L. 790, p. 53, § 1; 1 H. C., § 1539. ] 


3 4308. Duties of Transportation Companies. 
All transportation companies doing business wholly or in part within 
this state shall, upon receipt of any article of freight, promptly forward the 
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same to its marked destination by the route directed by the shipper, or if no 
directions are given by shipper, then to any connecting company whose line 
or route reaches nearest to the point to which such freight is marked. [L. ’90, 
p. 291, § 1; 1 H. C., § 1540.] 


2 4309. Liability of Transportation Companies. 

Any transportation company failing to comply with the last preceding 
section shall be liable for any damages that may be sustained, either to the 
shipper or consignee, from any cause, upon proof that said damages resulted 
on account of a failure of the transportation company to comply with said 
section. [L. ’90, p. 291, § 2; 1 H. C., § 1541.] 


@ 4310. Suits for Damages, Who May Commence and Where. 

Suit for damages may be instituted either at the place of shipping or 
destination, either by the shipper or consignee, and before any court com- 
petent and qualified to hear and determine like causes between individuals 
resident of the district in which said court is holding. [L. ’90, p. 291, § 3; 1 
H. C., § 1542.] 


24311. May Own and Guarantee Bonds or Stocks of Irrigating Companies. 

It shall be lawful for any corporation, whether such corporation is organ- 
ized under the laws of the territory or state of Washington, the laws of any 
other state or territory, or the laws of the United States, owning, leasing, or 
operating any line or lines of railway within the state of Washington, or which 
may own, lease, or operate in the future any such line or lines of railway within 
this state, to take, acquire, own, negotiate, sell, and guarantee bonds and stocks 
of companies or corporations which are or may hereafter be organized for the 
purpose of irrigating and reclaiming lands within this state. [L. 790, p. 529, 
$ 1; 1 H. C., § 1543.] 


3? 4312. May Build, Own and Operate Ditches and Canals. 

It shall be lawful for any such corporation to build, own, and operate 
irrigating ditches and canals in this state for the purpose of irrigating and 
reclaiming arid lands contiguous to or tributary to such line or lines of 
railway. [L. ’90, p. 529, $ 2; 1 H. C., $ 1544] 


See supra § 428la, appropriation of lands. See supra § 4166 et seq., irrigation ditches. 
ARTICLE 2.—ReEGULATION or TRANSPORTATION RATES. 


¢ 4313. Maximum Rate on Agricultural Products Per Ton. 

No railroad company or other common carrier, its agents or employees, 
doing business within this state shall charge for hauling agricultural products, 
as defined in this section, in carload lots, from one point within this state 
to another point within this state, at a rate exceeding four dollars and twenty- 
five cents per ton for a distance of haul of three hundred and fifty miles 
or over; and at a rate exceeding ninety per cent of the rate actually in effect 
on the Northern Pacific railway, between the same points in the state of 
Washington, on January second, eighteen handred and ninety-seven, for any 
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distance within this state: Provided, That no charge for hauling freight 
aforesaid, in carload lots, in this section mentioned shall exceed four dollars 
and twenty-five cents per ton from any point within this state to another 
point within this state. “Agricultural products” mentioned herein is defined 
-to be corn, grain of all kinds, flour, feed, mil] stuffs, flax seed, hay compressed 
in bales, hops compressed in bales. [L. 797%, p. 113, § 1.] 


For former statutes on this subject see: L. ‘73, pp. 455-460; rep. by L. °81, p. 36; see 
L. ’93, pp. 3-5, and note; L. '93, pp. 210-211. 


24314. Maximum Carload Rate. 


No railroad company or other common carrier, its agents or employees, 
doing business within the state of Washington, shall charge for hauling, in 
carload lots, fruit in boxes, barrels or crates; potatoes, onions and vegetables 
of all kinds in sacks, boxes or barrels; and eggs in boxes, barrels or cases; 
and butter in boxes, barrels or pails; and cheese, tallow and lard in barrels, 
kegs or cans; and wool in sacks, from one point within this state to another 
point within this state, at a rate exceeding eighty per cent of the rate charged 
by said railroad or carrier for hauling or carrying a like kind of freight on 
the second day of January, eighteen hundred and ninety-seven, on the basis of 
the rate charged by the Northern Pacific Railway Company on the second 
day of January, eighteen hundred and ninety-seven. The said companies 
and carriers shall be required to receive and transport any or all the products 
mentioned in this section in mixed carload lots at the highest rate applicable 
to any product contained in any such mixed carload. [L. ’97, p. 113, $ 2.] 


24315. Carload Defined. 

Not less than ten tons shall be required to make up a carload lot, as that 
term is used in this article: Provided, That not less than nine tons of hay 
or wool shall be required to make a carload. [L. 97, p. 114, § 3.] 


34316. Penalty—Agent’s Instructions No Defense. 

Any agent or employee of any railroad company or other common carrier 
doing business within the state of Washington who shall violate or evade any 
of the provisions of the foregoing sections of this article shall be deemed 
guilty of a misdemeanor, and on conviction thereof shall be punished by a fine 
of not less than five hundred dollars nor more than one thousand dollars, or 
may be imprisoned in the county jail for a period of not less than six months 
nor more than one year, or both such fine and imprisonment, and on the trial 
of any person or persons accused under this section of the offense aforesaid, it 
shall not be a defense to such charge of the violation of this section for such 
person or persons to prove that he or they were instructed or ordered to 
commit the acts charged in the information or indictment, by an officer or 
agent, or employee of the railroad company or other common carrier for which 
he or they were emploved at the time the violation charged in the information 
or indictment occurred; and on said trial proof that the person accused in the 
information or indictment received money or issued freight bills or receipts 
for the railroad company or other common carrier mentioned in the informa- 
tion or indictment shall be prima facie proof of the agency charged in the 
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information or indictment, and the court shall so instruct the jury in such 
case. [L.’97, p. 114, § 4.] 
? 4317. Maximum Rate Applies, When—Proportions, Adjustment of. 

The maximum freight rates established, fixed and provided by this article 
shall apply whether the haul be over one line, or over two or more connecting 
lines of railroad or other common carriers; and in cases where two or more 
connecting lines are employed in the haul and the companies cannot agree as 
to the proportionate amount of the rate in this article fixed to be retained by 
each of said companies for its service, then either company may commence 
an action in the nature of an action in equity in the superior court of the 
county in which the point of connection of said companies is made, against 
any company or companies having connecting lines with it, to determine the 
proportion which each company or other common carrier shall justiy and 
equitably receive. Said action shall be tried by the court without a jury, 
and from the judgment in said action an appeal shall lie to the supreme court 
of this state as in other cases; in any such action the court shall by its decree 
fix the proportion of the rate which each connecting line that is a party to said 
action is entitled to receive for the transportation over its line of each of the 
commodities in this article named, and for that purpose the court may receive 
evidence showing the kind, character, nature and extent of the separate service 
rendered by each of the parties to the action in th performance of the joint 
service and of any other fact essential to the determination of the relative 
value of the services renderd by each, in proportion to the aggregate amount 
allowed to be charged under this act, and for this purpose the court may take 
the testimony of experts. The judgment rendered shall apportion to each 
company or other common carrier a fair proportion of the joint rate fixed by 
this article; such judgment shall be an adjudication and be binding on all 
companies or other common carriers who are made parties to said action, their 
successors and assigns, so long as the essential conditions surrounding traffic 
on the several roads or transportation lines of the several parties shall remain 
the same as at the date of said judgment. In such action the proportion 
which the length of the haul by each company or common carrier bears to 
the joint charge allowed by this article shall be prima facie evidence of the 
proportion to be awarded each, and until an adjudication to the contrary, 
each connecting railroad company or other common carrier doing business in 
this state shall settle with the other railroad company or other common carrier 
on the basis of the length of the haul made by each in performing the joint 
service; in such action no other question than the apportionment of the rate 
allowed to be charged by this article between the respective parties to said 
action shall be raised, litigated or determined. The action provided for by 
this section shall by any and all courts be held and construed to be a special 
action for the purpose of fixing the apportionment of the rates in this article 
allowed and prescribed, and for no other purpose whatever. [L. ’97, p. 
114, $ 5.] 

å 4318. Facilities for Transferring and Transporting Freight to be Provided. 

All railroad companies and other common carriers doing business in the 
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state of Washington, shall, according to their respective power, provide at 
the point of connection, intersection or bisection in this state, ample facilities 
for transferring cars or freight from the line or tracks of any other railroad 
or other common carrier, to those of any other railroad or other com- 
mon carrier, whose line of road or transportation line may connect, 
intersect or bisect with their own, and for receiving such cars and freight 
from other connecting, intersecting or bisecting lines, and forwarding the 
same on to their or its destination, without breaking bulk if possible, and 
for transferring, receiving and forwarding all freights in less than carload lots 
intended for continuous shipment, and it shall be the duty of such railroad 
and other common carrier lines to so transfer, receive and forward the loaded 
cars of either without breaking bulk if possible, and to receive, transfer and 
forward carload lots of all freights intended for continuous shipment for its 
proportion of the joint charge in this article provided for, and to receive, 
transfer and forward all other freights intended for continuous shipments 
in less than carload lots for its proportion of the joint charge herein in this 
article provided for. But any such railroad company or other common carrier 
receiving cars or freight from a connecting line to be forwarded over its line, 
shall be entitled, if it so demand, except in the cases hereinafter provided for, 
to have its proportion of the charge for the joint service to be rendered by 
it prepaid before accepting such cars or freight, and in such cases the line 
offering such cars or freight shall pay the sum demanded, and to enable the 
latter company or line so to do, it may, except in the cases hereinafter provided, 
require the prepayment of the amount hereby in this article permitted to be 
charged for the entire haul or carriage: Provided, That nothing contained 
in this article shall require any railroad company or common carrier to deliver 
any freight to a competing line to be hauled to the point of destination when 
the carrier receiving such freight is able to haul or cause the same to be 
hauled at the same rate over its own line, or line or lines connecting by traffic 
agreement. [L. 797, p. 116, § 6.] 


24319. Connecting Line Refusing to Accept—Liability. 


Any railroad company or other common carrier, doing business in this 
state, which shall refuse to receive from a connecting line loaded cars or 
freight in carload lots, or loaded cars or freight in less than carload lots, 
intended for transportation as a continuous shipment from one point within 
this state to another point within this state by means in part of the line of 
the said railroad company or other common carriers contrary to the provisions 
of this article, or which shall require the prepayment of a higher proportionate 
rate than the rates provided in this article on such cars or freight before it 
will receive the same, shall be liable to any person injured by such wrongful 
action for all damages thereby inflicted upon the party so injured, recoverable 
in the superior courts of this state in the county where said refusal to receive 
cars or freight shall have occurred; and in said action the court shall, upon 
a recovery in favor of the plaintiff in said action, allow said plaintiff a reason- 
able attorney’s fee in said action, to be taxed as a part of the costs of said 
action. [L. ’97, p. 11%, § 7.] 


1131 


23 4329-4322] OF PRIVATE CORPORATIONS. (TrrLe XXIII. 


¢ 4320. Carriers Not to Embarass Shipper, etc.—Penalty. 


It shall be unlawful for any railroad company or other common carrier 
doing business in this state, having traffic arrangement with another company 
or common carrier whereby charges for a continuous haul or carriage is col- 
lected at the point of destination and accounted for by the railroad company or 
other common carrier collecting the same, with intent to annoy and harass the 
shipper or the other company or common carrier, or to obstruct the operation 
of this article, to refuse to receive cars loaded with valuable aticles, or to 
refuse to receive valuable freight in less than carload lots without prepayment, 
with intent to annoy and harass the shipper or the other company or common 
carrier, or, with like intent, to require prepayment from the shipper of such 
articles. Any railroad company or other common carrier doing business in 
this state violating any of the provisions of this section shall for each such 
violation forfeit unto the state of Washington the sum of one thousand dol- 
lars, to be recovered in the superior court of the county in which the violation 
occurred, and in such action proof that either of the companies or other com- 
mon carriers has within three months prior to such violation collected and 
accounted to the other company or common carrier for freight carried by the 
joint service of both companies or common carriers shall be prima facie evi- 
dence of the traffic arrangement in this article designated. The several 
prosecuting attorneys of the several counties of this state are empowered 
and it shall be their duty to bring an action in the name of and in behalf of the 
state of Washington, and against any railroad company or other common 
carrier violating any of the provisions of this section, to recover the penalty 
herein forfeited to the state of Washington. [L. 97, p. 117, § 8.] 


3 4321. Short and Long Haul. 


It shall be unlawful for any railroad company or other common carrier 
doing business in this state, its agents or employees, to charge or receive any 
greater compensation for the transportation of like kind or class or quantity 
of freight for a shorter than for a longer distance over the same line, the 
shorter being included in the longer distance; but this shall not be construed 
as authorizing such railroad company or other common carrier, its agents or 
employees, to charge or receive any rates greater than those allowed and 
fixed by the provisions of sections 4313 and 4314. [L. 97, p. 118, § 9.] 


2 4322. Unlawful to Give Preference. 


It shall be unlawful for any railroad company or other common carrier 
doing business in this state, its agents or employees, on business wholly within 
this state, to make or give any unequal or unreasonable preference or advan- 
tage to any particular person or persons or company or corporation or copart- 
nership or locality, or to any particular description of traflic in any respect 
whatever, or to subject any person or persons or corporation or company 
or copartnership or locality, or any particular description of trafice to any 
unequal or unreasonable prejudices or disadvantages in any respect whatever, 
and every railroad company or other common carrier doing business in this 
state, which permits any person or persons or company or corporation or any 
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locality in this state to connect a side track with its track or line of transporta- 
tion for the accommodation of any mine or warehouse or elevator or mill or 
manufactory, shall accord the same right on the same terms to every other 
person or company or corporation or copartnership anywhere on its line in this 
state soliciting such right or privilege; this right shall be compelled by the 
courts of this state by the write of mandate at the suit of any person or persons 
entitled to such right under this article: Provided, That nothing herein 
contained shall prevent the classification of freight, as to kind, value and 
quality and the basing of rates thereon. [L. 797, p. 118, § 10.] 


¢ 4323. No Contract Waving Penalties Allowed. 


It shall be unlawful for any railroad company or other common carrier 
doing business within this state, its agents or employees, to require or exact 
from any person or persons or any company or any corporation or copartner- 
ship on freight tendered to it to be carried wholly within this state, any release 
of any of the penalties provided by this article, or of any of the rights afforded 
by this article, or to exact or accept or receive any contract waiving any of 
the penalties or rights fixed and provided by this article, and if any railroad 
company or other common carrier, its agents or employees, as to such freight 
aforesaid, shall refuse to receive the same for carriage except such release or 
contract be executed, such railroad or common carrier, its agents and em- 
ployees, shall be deemed and held to have refused to have received such freight 
for carriage within the provisions of this article, and any such release or 
contract in whatsoever form the same may be or appear shall be wholly null 
and void and shall not be permitted to be plead or set up by way of defense 
or in any other manner to any suit or criminal procedure authorized by this 
article or otherwise. [L. 797, p. 119, § 11.] 


4 4324. Penalty for Violating Last Two Sections. 


Any agent or employee of any railroad company or other common carrier 
doing business in this state, who shall violate any of the provisions of the two 
preceding sections, shall for each and every violation be deemed guilty of a 
misdemeanor, and upon conviction thereof shall be punished by a fine of not 
less than five hundred dollars nor more than one thousand dollars, or may 
be imprisoned in the county jail for a period of not less than six months 
nor more than one year, or both such fine and imprisonment. And on the 
trial of any agent or employee accused under either of said sections for the 
offense aforesaid, it shall not be a defense to such charge of the violation of 
this section for such accused person to prove that he was instructed or ordered 
to commit the violation of said sections, or either of them, charged in the 
information or indictment filed against him, by an officer or agent or employee 
of the railroad company or other common carrier for which he was employed 
at the time the violation aforesaid occurred, and on said trial proof that the 
person accused received money or issued freight bills or receipts for the rail- 
road company or other common carriers mentioned in the information or 
indictment, shall be prima facie proof of the agency of the accused as charged 
in the information or indictment, and the court shall so instruct the jury 
before whom said accused person shall be tried. [L. ’97, p. 119, § 12.] 


1133 


23 4325-4327] OF PRIVATE CORPORATIONS. (Trrbe XXIII. 


2 4325. Shipper May Replevin Goods, When. 


Any person or persons, or firm or company, or corporation or copartner- 
ship, whose property is withheld by any railroad company or other common 
carrier doing business in this state for the purpose of compelling the payment 
of a larger sum for the transportation of the same than is established or fixed 
by this article, or any other unlawful purpose as defined in this article, upon 
tendering (which tender must be kept good) unto such railroad or other 
common carrier the proper sum as fixed by this article for such transportation, 
may maintain an action in the superior courts of this state, in the nature of an 
action in replevin for the recovery of the possession of such property; the 
proceedings, pleadings and practice in said action shall be in all respects, so 
far as possible, like actions of replevin or claim and delivery in this state; the 
conditions of the bond given in such case shall, in addition to the conditons 
contained in bonds in actions of replevin or claim and delivery, contain the 
condition that the plaintiff will pay whatsoever sum may be due to defendant 
for freight charges on account of the transportation of such property. A 
writ shall issue as in cases of replevin or claim and delivery in this state, and 
the officer executing the writ provided in this section shall seize the property 
wherever found within his county, and for that purpose, if it shall be con- 
cealed or enclosed in any depot, warehouse or other building, or in any railroad 
car, he shall have the right, and it shall be his duty whenever necessary, to 
break and open any seal, lock or door in order to take possession of the property 
in conformity with the directions of the writ. In such action the defendant 
shall not have the right to give a re-delivery bond or another bond and have 
the property returned to it, nor shall said defendant have the right to have 
or take other process and have such property returned to it. In any such 
action the court shall tax as a part of the costs of the case, if the plaintiff is 
successful, a reasonable attorney’s fee. [L. ’97, p. 120, § 13.] 


See infra § 5418 et seq., claim and delivery. 


2 4326. In All Actions Rates to be Held Conclusive, etc. 


In all actions between private parties and railroad companies or other 
common carriers doing business in this state, brought under this article, the 
rates prescribed and fixed by this article shall be held conclusive and deemed 
and accepted to be fair, reasonable and just, and in such respects shall not 
be controverted therein, until finally found otherwise in a direct action 
brought for that purpose in the manner in this article hereinafter prescribed 
and fixed. [L. 797, p. 121, § 14.] 


g 4327. Any Company May File Complaint, etc.—Proceedings. 

If any railroad company or other common carrier mentioned in this 
article shall be dissatisfied with the rates fixed by this article, or with the 
other provisions of this article whereby rates may be determined, and shall 
claim that the same are unreasonable, such dissatisfied company or common 
carrier may file a complaint in the nature of a bill in equity setting forth 
the causes of objection to said schedule of rates or other provisions concerning 
rates, in the superior court of Thurston county, state of Washington, naming 
itself as plaintiff and the state of Washington as defendant; and for the 
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purpose of such suit in such court and for the purpose of the other suits 
mentioned in this article and not otherwise, the state of Washington consents 
that it may sue and be sued. Process in said action shall consist of a summons 
in the usual form and a certified copy of the complaint and shall be served 
upon the attorney general of the state. Said action shall have precedence 
over all other cases of different nature, and shall be tried and determined as 
other equitable causes in said court. The attorney general shall appear 
and answer, or otherwise plead to said complaint, within twenty days after 
service of process upon him. The complaint shali set forth the present value, 
or what the railroad could be built and equipped for at the time of suit, 
respective cost of the construction and equipment of the line of plaintiffs rail- 
road or other common carrier; the present condition of the line and its equip- 
ments; the estimated cost of duplicating such line and equipments in their 
present condition at the present time; the extent of its mortgaged debt, if any, 
with the rate of interest thereon; how and when and for what purpose such 
indebtedness was contracted; the amount of its capital stock, and whether 
fully or partially, or at all, paid up, and if so, how and whether at par, or 
otherwise, and if otherwise, at what rate, and whether such stock is common 
or preferred, and if so, how much of each, and the terms upon which it was 
issued, and what, if anything, was paid therefor; its gross and net earnings 
for ten years last past, if it has beeen in operation for that length of time, 
and if not, for such length of time as it has been in operation; the items which 
constitute and which have constituted its operating expenses, and particularly 
the salaries paid to its officers and employees, giving the salaries of all its 
superior officers in detail; whether said line has received state or government 
aid, and if so, to what extent, and how fully it has profited by the same, and 
whether any portion of the grant yet remains to it, and the value of the same, 
and of what it consists; the extent to which it has gone into debt for terminal 
facilities at different points on its line or connections, and to what extent 
such facilities have enhanced the value of its properties; to what extent its 
present indebtedness is for betterments to the enhancement of the value 
of the property thereof; the total tonnage of merchandise transported by it 
for each year during the last five years; the rate per ton per mile which it has 
received for transporting freight on the entire line of its road for each year 
during the last five years; the portion of its gross and net earnings during each 
of said years derived from the transportation of persons and property from 
points in the state of Washington to other points in the state of Washington; 
the numer of passengers carried by it for each year of the last five years over 
its whole line, and at what rate per mile the same have been carried, and 
the number carried by it for each year of the last five years over its whole line, 
and at what rate per mile the same have been carried, and the number carried 
by it for each of such years wholly within the state of Washington, and at 
what rate per mile the same have been carried; the nature of the engineering 
difficulties encountered in building its road; the extent of its grades, and all 
other conditions tending to make operation lucrative or the reverse. And if 
it be a line of transportation extending beyond the limits of this state said 
complaint shall contain a fair statement of the difficulties of construction and 
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operation on its several parts, so that the business of operating the line in 
this state may be compared with its operation of its line outside the state. 
And the said complaint shall state fully and in detail all the facts relied on as 
establishing the unreasonableness of rates fixed by this article. And said 
complaint shall also state what is a reasonable rate to be charged for hauling 
or carrying the several kinds of freight mentioned in this article for the sev- 
eral distances mentioned in this article, which is alleged in said complaint 
to be unreasonable, unfair or unjust; that the statement of the facts required 
in such complaint shall be by schedule as far as possible, for convenience of 
reference. In addition to such complaint such railroad company or other 
common carrier shall, at the time of filing said complaint, file therewith a 
bill of particulars, itemizing as near as may be the several amounts and facts 
and aggregate of figures given in the complaint, and contain a reference to 
any and all books of the company, and to any and all vouchers or papers of 
the company from which the same appear, and contain also a statement as 
to what officer or officers have possession of said books, vouchers and papers, 
and in what place the same then are, and also a statement as to what officer 
or officers, and each and every one of them, has knowledge of the facts stated 
therein and in the complaint, and from whom the same was derived for the 
purpose of drawing such complaint and bill of particulars. The answer of the 
attorney general shall be in the usual form of answers in an equitable action in 
this state, and shall contain either an admission or an express denial or a denial 
on information and belief, as required by the code of this state, of each and 
every one of the matters and things in the complaint alleged, and may, in 
addition thereto, set up any further or affirmative defense which by the code 
of this state and the rules of practice and pleading applicable to such action it 
may be essential to plead affirmatively in order to make proof of. And the 
plaintiff shall have the right to reply to such allirmative matter as in other 
like cases. On the trial of said cause the court shall take judicial notice of 
all reports published by authority of any state or any government concerning 
the regulation of any railroad freight rates or other common carrier, and of 
all recognized works dealing with railroad construction, management or opera- 
tion, and the facts stated in such reports and statistical works shall, for the 
purpose of said trial, be taken to be prima facie correct. The judge of the 
superior court of Thurston county shall sit in the trial of said cause, and it 
shall be his duty to invite not more than eight of the superior judges of the 
other counties in this state to sit with him and assist in the determination 
of said cause, and it shall be the duty of the judges so invited to so sit, and 
the decision of the cause and of the several questions which may arise in the 
trial of the cause shall be determined by a majority vote of the members of 
the said court, and, in case of a tie, the determining vote shall be cast by 
the superior judge of Thurston county then presiding in the equity depart- 
ment. If any of the judges so invited should be unable to come, or for any 
reason should not be present, the cause shall proceed before the remainder of 
the judges constituting said court. The court shall determine and decree 
whether the rates fixed by this act are reasonable or unreasonable in whole or 
in part, having due regard to the principles of law for the determination 
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of such issue, and if such rates be found to be unreasonable in whole or 
in part, shall so pronounce and render judgment accordingly, which judgment 
shall bind the state and all litigants in its courts attempting to take advantage 
of the provisions of this act. If the court should determine that the rates so 
fixed are reasonable, they shall so determine and adjudge, which judgment 
shall be binding upon all litigants in all courts, in all litigation arising under 
the provisions of this act, until the same shall be reversed or set aside. Either 
party may appeal to the supreme court of the state in the same manner and 
by the same procedure that other actions in equity are appealed thereto under 
the laws of this state. All the evidence and proceedings before the superior 
court shall be certified in the record to the supreme court, and that court 
shall hear and decide the cause de novo both upon the law and upon the facts, 
and said action so appealed shall have precedence in said court of all cases 
of a different character pending therein, and shall be there speedily heard 
under such direction as to the filing of briefs therein as the court may make. 
In all trials under this section the burden of proof shall rest upon the plaintiff, 
who must show and prove by clear and satisfactory evidence that the rates 
or provisions concerning rates complained of are unreasonable and unjust 
to itor them. [L. ’97, p. 121, § 15-] 


¢ 4328. Interested Companies May Join as Co-Plaintiffs. 


Two or more railroad companies or other common carriers may join as 
parties plaintiff in the action provided for in section 4327, and in any such ac- 
tion the state of Washington shall be the sole party defendant. After any such 
action shall be commenced by any railroad company or other common carrier 
as provided in said section 4327 any other railroad company or common carrier 
interested may come in and join as co-plaintiff with such company or com- 
panies or common carrier or common carriers. In every case where two or 
more railroad companies or other common carriers join as plaintiffs originally, 
or where one or more railroad companies or other common carriers shall there- 
after come in as co-plaintiff, each railroad company or other common carrier 
shall file its separate complaint as hereinbefore in this article provided, and 
the rights of each railroad company or other common carrier shall be sep- 
arately considered and adjudicated in such proceeding: Provided, however, 
That under no circumstances shall there be any other person or persons, firm, 
company, copartnership or corporation joined as co-defendant with the state 
of Washington, but in all proceedings or suits under said section 4327 the 
state of Washington shall be the sole defendant. [L. 797, p. 125, § 16.] 


2 4829. Attorney General May Employ Special Counsel, When. 

Whenever any action shall be brought by any railroad company or other 
common carrier against the state of Washington under the provisions of and 
for any of the purposes mentioned in section 4327, the attorney general of 
the state of Washington, if he shall deem it necessary, shall employ in behalf 
of and at the expense of this state special counsel to assist in defending said 
action or actions, and all such litigation shall be under the control and man- 
agement of said attorney general and said special counsel, and for the purpose 
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of paying said special counsel there is hereby appropriated of the moneys 
in the state treasury of the state of Washington not otherwise appropriated 
the sum of five thousand dollars, to be used in the payment of the said special 
counsel, or so much thereof as may be necessary. And the further sum 
of three thousand dollars, or so much thereof as shall be necessary, is hereby 
appropriated to pay for necessary witness fees of witnesses required by the 
state in the defense of any such actions. All bills for which appropriations 
are made in this article shall be audited by the state auditor, who shall draw 
warrants therefor: Provided, That the clerk of the court shall first certify to 
said auditor as to all witness fees. [L. ’9%, p. 126, § 17.] 


3 4330. Effect of Judicial Decision. 

No decisions of any court declaring any section or portion of this article 
invalid, shall have the effect of invalidating the entire act or law; it being the 
purpose and intent, now and here expressed, that no provision is vital to the 
purposes of this article, but that this article shall be administered at all times 
and by all courts as far as it can and ought, according to the true intent and 
meaning of each and all its parts. [L. ’97, p. 126, § 18.] 


? 4331. Penalties—Disposition of. 

All penalties recovered by the state under the provisions of this article 
shall be paid into the general school fund. Nothing in this article shall apply 
to any railroad within this state which does not exceed one hundred and fifty 
miles in length, or to any extension or branches of such railroads, or new 
railroads hereafter constructed; and the building of extensions or branches of 
any such railroads shall not have the effect of bringing any such railroads 
within the provisions of this article, but this shall not be construed to exempt 
any railroad from the provisions of this article, as to any shipment consigned 
to any point in this state, beyond the line of such short road; any railroad or 
part of a railroad, which on the first day of March, eighteen hundred and 
ninety-seven, would have been subject to the provisions of this article, shall 
be and continue to be subject to the same, notwithstanding any change in the 
operation, ownership or management thereof. [L. ’97, p. 127, § 19.] 


ARTICLE 3.—Liasiuiry FOR INJURY To STOCK. 


3 4332. Failure to Fence—Evidence of Negligence—Crossings. 

In all actions against persons or corporations owning or operating steam 
railways in the state of Washington, for injuries to stock of any kind, except 
hogs, by collision with moving trains, it shall be prima facie evidence of 
negligence on the part of the defendant to show that the railroad track was 
not fenced so as to turn said stock from the track. When any person or 
corporation, owning or operating a railroad, shall fence the railroad track 
through the occupied or inclosed or cultivated lands of any individual or 
corporation it shall be the duty of said person or corporation, at their expense, 
to put in place and maintain such crossings with gates or bars as may be 
necessary to give the owner, together with his stock, access to the several parts 
of his occupied or inclosed and cultivated lands. Persons holding or occupy- 
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ing land under any of the land laws of the United States, or by contract of 
purchase from any land grant railroad, or under equitable title of any kind 
which gives them the right of occupancy, shall be considered as the owners of 
the land so held and occupied for the proposes [purposes] of this article. 
Failure to provide such crossings with gates or bars for sixty days after written 
notice from the owners requiring the same, shall subject the person or cor- 
poration in default to a penalty of not greater than two hundred and fifty 
dollars, to be recovered by the owner of the land by action in the superior 
court of the county: Provided, That no more than one crossing in every half 
mile shall be required under this article upon the property of any one owner. 
[L. 793, p. 418, §§ 1, 2.] 


Sections 3 and 4 of this act are omitted as 
unconstitutional on authority of Jolliffe v. 
Brown, 14 W., 155. See notes below. 

The act of ’8, p. 51, §§ 2-7, providing that 
when stock is killed on a railroad the value 
shall be ascertained by appraisers in a pre- 
scribed manner and the amount shall there- 
upon become due and payable, are uncon- 
stitutional as coe the Nien! of trial by 
jury: Dacres v Co., 1 W., 5%: 
but §$ 1 and 8 of said a are not invalid: 
Id.; overruled in O. R. & N. Co. v. Smalley, 
1 W., 206. ; 

Said act making railway companies Hable 
for stock killed by them where their tracks 
are not fenced, regardless of questions of 
negligence on the part of plaintiff, is void, 
because it imposes a penalty where no duty 
to fence is imposed, and would be taking 
property without due process of law: O. R. 

N. Co. v. Smalley, 1 W., 206; see O. R.&N. 
Co. v. Dacres, 1 W., 19; Dacres v. O. R. & 
N. Co., 1 W., 526 (overruled); approved in 
Jolliffe v. Brown, 14 W., 155. 

A statute providing that a railroad com- 
pany shall be subject to a penalty of double 
the value of stock killed by collision with its 
trains, in case of failure to notify the owner 
within forty-eight hours thereafter, is un- 


constitutional, on the ground that it renders 
the company liable whether negligent or 
not, and whether or not it had knowledge of 
the act, and regardless of whether or not 
the owner was at fault or had enowisdge of 
the killing: Jolliffe v. Brown, 14 W., 

A section of an act providing that, a ac- 
tions for injuries to stock occasioned by col- 
lision with moving trains, proof that the 
railroad track was not fenced so as to turn 
stock, shall be prima facie evidence of neg- 
ligence, merely establishes a rule of evi- 
dence, and is independent of other sectiong 
of the same act which are unconstitutional 
for the reason that they improperly {impose 
a penalty and attorney fees upon a railroad 
company for the killing of stock: Id. 

There being no obligation upon railroad 
companies to fence their rights-of-way, a 
statute imposing a penalty for the killing of 
stock is unconstitutional: 

An act providing for an attorney's fee to 
plaintiff in case of recovery against a rall- 
road company for the killing of stock is un- 
constitutional, where it is not in the nature 
of a penalty for failure to perform a statu- 
tory duty, when the statute does not pro- 
vide for payment of a like fee by plaintiff 
in case he should be unsuccessful: Id. 


ARTICLE 4.— APPROPRIATION oF LANDS AND HIGHWAYS FOR CORPORATE PURPOSES 


¢ 4333. Right to Enter Lands for Survey, etc. 
A corporation organized for the construction of any railway, macadam- 


ized road, plank road, clay road, canal or bridge, shall have a right to enter 
upon any land, real estate or premises, or any of the lands granted to the 
state of Washington for school, university or other purposes, between the 
termini thereof, for the purpose of examining, locating and surveying the 
line of such road or canal, or the site of such bridge, doing no unnccessary 
damage thereby. [Cf. L. 769, p. 843, § 1; Cd. 781, § 2455; L. ’88, p. 63, § 1; 
1 H. C., § 1569; L. 795, p. 146, § 1.] 


See infra § 5637 et seq. and notes, appro- for reason that the law has application 
priation of lands for private corporations. only to the taking of private and not public 

Tide lands belonging to the state cannot property: Seattle & M. Rv. Co. v. State, 
be taken under the power of eminent do- 7 W., 150; 38 Am. St. Rep., 866. 


main as applied to railroads (§§ 4333, 4334), pa a f me 


? 4334. Extent of Right of Appropriation. P ags 

Such corporation may appropriate so much of said land, real estate or 
premises, or lands granted to the state for university, school or other purposes 
as may be necessary for the line of such road or canal, or the site of such 
bridge, not exceeding two hundred feet in width, besides a sufficient quantity 
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thereof for toll houses, work shops, materials for construction, a right-of-way 
over adjacent lands or premises, to enable such corporation to construct and 
prepare its road, canal or bridge, and to make proper drains; and in case of 
a canal, wherever the court shall deem it necessary, to appropriate a sufficient 
quantity of such land, real estate or premises or lands granted to the state for 
university, school or other purposes, in addition to that before specified in 
this section for the construction and excavation of such canal and of the slopes 
and bermes thereof, not exceeding one thousand feet in total width; and in 
case of a railroad, to appropriate sufficient quantity of such land, real 
estate or premises or lands granted to the state for university, school 
and other purposes, in addition to that before specified in this section 
for the necessary side tracks, depots and water stations, and the mght 
to conduct water thereto by aqueduct; compensation therefor to be 
made to the owner thereof irrespective of any increased value thereof 
by reason of the proposed improvement by such corporation, in the 
manner provided by law: And provided further, That if such corporation 
locate the bed of such railroad or canal upon any portion of the track now 
occupied by any established territorial or county road, said corporation shall 
be responsible to the county commissioners of said county or counties in 
which said territorial or county road so appropriated is located, for all expenses 
incurred by said county or counties in relocating and opening the portion of 
said road so appropriated. [Cf. L. ’69, p. 343, § 2; Cd. ’81, § 2456; L. 88, p. 
63, § 2; 1 H. C., § 1570; L. 795, p. 147, § 2.] 

In an action against a railway company road so destroyed and appropriated, etc., 
under this section, to recover and open a will be the sum of $30,000": Weymouth v. 
portion of a county road, alleged to have Port Townsend So. Ry. Co., 6 W., 575. 
been appropriated by the company. the com- As to the mode of proceeding to appro- 
plaint is insufficient when its only allega- priate land. see Chapter V.. Art. IlI. of 


tion of damage is “that the expense of re- ‘Title 31 of the Code of Procedure. 
locating and opening that portion of the 


? 4335. Right to Cross Other Roads, etc. 


Every corporation formed under this article for the construction of a 
railroad shall have the power to cross, intersect, join and unite its railway 
with any other railway before constructed, at any point in its route, and upon 
the grounds of such other railway company, with the necessary turn-outs, 
sidings, switches and other conveniences in furtherance of the objects of its 
connections, and every corporation whose railway is or shall be hereafter 
intersected by any new railway shall unite with the corporation owning such 
new railway in forming such intersections and connections and grant the 
facilities aforesaid; and if the two corporations cannot agree upon the amount 
of compensation to be made therefor, or the points and manner of such cross- 
ings and connections, the same shall be ascertained and determined in the 
manner provided by law for the taking of lands and other property which shall 
_. be necessary for the construction of its road, and every corporation formed 
under this article for the construction of a canal shall have the power to cross 
and intersect any railway before constructed at any point in its road and 
upon the grounds of such other railway company, and every corporation whose 
railway is or shall hereafter be crossed or intersected by any canal shall unite 
with the corporation owning such canal in forming such crossings and inter- 
sections and grant the facilities therefor; and if the two corporations cannot 
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agree upon the compensation to be made therefor, or the points and manner 
of such crossings and connections, the same shall be ascertained and deter- 
mined in the manner provided by law for the taking of lands and other prop- 
erty which shall be necessary for the construction of said canal. [Cf. Cd. ’81, 


§ 24564; L. 88, p. 64, § 3; 1 H. C., § 1571; L. 795, p. 148, § 3.] 


Where a railway in process of construc- 
tion crosses or parallels an existing railway, 
it must accommodate itself to the estab- 
lished way of the latter, and cannot be so 
constructed as to overlap the existing track 
or right-of-way longitudinally, so that either 
track cannot be operated when the other is 
in use: Seattle & M. Ry. Co. v. State, 7 W., 


and manner of crossing and compensation 
theretor, before seeking the interposition cf 
a court in proceedings to appropriate the 
right-of-way: Id. 

A railroad seeking condemnation procced- 
ings to appropriate right-of-way for cross- 
ing the tracks of another railway may, by 
Stipulation tendered, assume the burden of 


150; 38 Am. St. Rep., . maintaining frogs and crossing apparatus: 
An intersecting road should attempt to Id. 
agree with the road crossed upon the pcint 


@ 4336. Construction Over Rivers, etc.—Conditions. 


Every corporation formed under the laws of this state for the construc- 
tion of railroads or canals shall possess the power to construct its railway or 
canal, as the case may be, across, along or upon any river, stream of water, 
watercourses, plank road, turnpike or canal, which the route of such railway or 
canal shall intersect or touch; but such corporation shall restore the river, 
stream, watercourse, plank road or turnpike thus intersected or touched to its 
former state as near as may be, and pay any damages caused by such construc- 
tion: Provided, That the construction of any railway or canal by such corpor- 
ation along, across or upon any of the navigable rivers or waters of this state 
shall be in such manner as to not interfere with, impede or obstruct the navi- 
gation thereof; and all rights, privileges and powers of every description by 
law conferred upon road or railroad companies are hereby given and granted 
to canal companies so far as the same may be applicable, and all power and 
authority possessed by the public or municipal corporations of the state or their 
local authorities, with reference to road or railroad companies, may be exer- 
cised by them with reference to canal companies. [L. ’88, p. 64, § 3; 1 H. 
C., $ 1572; L. 95, p. 148, $ 4.] 


¢@ 4337. Change of Grade or Location of Road or Canal. 


Any corporation may change the grade or location of its road or canal, 
not departing from the general route specified in the articles of incorporation, 
for the purposes of avoiding annoyances to public travel, or dangerous or 
deficient curves or grades, or unsafe or unsubstantial grounds or foundation, 
or for other like reasonable causes, and for the accomplishment of such change 
shall have the same right to enter upon, examine, survey, and appropriate the 
necessary lands and materials as in the original location and construction of 
such road or canal. [L. 769, p. 343, $ 3; Cd. 81, § 2457; 1 H. C., § 1573.] 


3 4338. Appropriation of Roads, Streets, etc. 


When it shall be necessary or convenient in the location of any road 
herein mentioned to appropriate any part of any public road, street, or alley, 
or public grounds, the county court [commissioners] of the county wherein 
such road, street, alley, or public grounds may be, unless the same be within 
the corporate limits of a municipal corporation, is authorized to agree with the 
corporation constructing the road, upon the extent, terms, and conditions 
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upon which the same may be appropriated or used and occupied by such cor- 
poration, and if such parties shall be unable to agree thereon, such corporation 
may appropriate so much thereof as may be necessary and convenient in the 
location and construction of said road. [L. 69, p. 344, § 4; Cd. 81, § 2458; 
1H. C., § 1574. ] 


See notes to § 4333 supra. 
As to mode of proceeding to appropriate 
propery: see Chapter V., Art. III., of Title 


A municipal corporation may grant a per- 
petual franchise for a right-of-way over its 
streets; but cannot make such change of 
grade as to effectually destroy such fran- 
cuise Seattle v. Columbia, etc., Ry. Co., 6 


If a city has extended its streets over tide 


lands, such city is estopped to dispute the 
validity of the franchise granted a railway 
company, on the ground of a want of au- 
thority to grant the right-of-way. nor can 
it urge that the grant is void by reason of 
tha failure to comply with the conditions of 
the grant when the ordinance has never 
been repealed and the city has permitted 
the company to continuously operate its 
road for several years: Id. 

r 


24339. Appropriation Must be Made with Reference to What Locality. 

Whenever a private corporation is authorized to appropriate any publie 
highway or grounds, as mentioned in the last section, if the same be within 
the limits of any town, whether incorporated or not, such corporation shall 
locate their road upon such particular road, strect, or alley, or public grounds 
within such town, as the local authorities mentioned in the last section and 
having charge thereof shall designate; but if such local authorities shall fail 
or refuse to make such designation within a reasonable time when requested, 
such corporation may make such appropriation without reference thereto. [L. 
”69, .p 344, § 5; Cd. °81, § 2459; 1 H. C., § 1575.] 


24340. May Collect Tolls on Highway, When. 


Whenever such public highway or grounds are taken by a private corpora- 
tion by agreement with the local authorities mentioned in the last preceding 
section, such corporation may place such gates thereon, and charge and receive 
such tolls thereat, as such local authorities may consent to by such agreement, 
and none other; but when the same is appropriated without such agreement, 
as provided in said section, such corporation shall not place any gate or other 
obstruction upon the public highway or grounds appropriated, nor charge or 
receive any toll from any person passing over or along the same. [L. ’69, p. 
344, $ 6; Cd. 81, § 2460; 1H. C., § 1576.] 


See supra § 3877 et seq., toll-gates and toll on leased roads. 


¢ 4341. Of Clearing and Cutting Road—Width of Road, Track, etc. 


Any road other than a railroad, constructed by a corporation formed 
under this chapter, shall be cleared of standing timber for thirty feet in width 
of said road, and shall have a track in the center not less than sixteen feet 
wide, finished and kept in good traveling condition, except when the cutting 
on said road is six feet or more deep on either side, in which case such track 
need not be more than ten feet wide, with turnouts of sixteen feet in width 
for every quarter of a mile of such narrow track. [L. ’69, p. 344, § 7; Cd. °81, 
§ 2461; 1 H. C., § 1577.] 


2 4342. Streams to be Bridged or Ferries Maintained. 
All streams or other waters upon the line of such roads shall be safely and 
securely bridged, except where the county court of the county wherein the 
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line of such road may cross such streams or other waters, or if such stream or 
other water form the boundary between two counties, then the county court 
[commissioners] of either of said counties may authorize the corporation to 
place a ferry boat upon such stream or other water, to be kept and run for 
such toll as the county court may prescribe, and in the manner required of 
ferries established under the general statutes in relation to ferries; or except 
where such county court may authorize such corporation to connect their 
road with a ferry now or hereafter established over such stream or other water, 
under the general statute in relation to ferries. [L. ’69, p. 345, § 8; Cd. ’81, 
§ 2462; 1 H. C., § 1578.] 


2 4343. Notice of Completion of Highway. 

Whenever a road of any kind herein mentioned, other than a railroad, 
is completed, or any particular section of it, fit for public travel, the corpora- 
tion shall give notice thereof, by publication in some newspaper of general 
circulation, along the line of such road or section, or by posting notices along 
such line in some conspicuous places, not less than five miles apart; and there- 
after such road or section thereof is a common highway, so that every person 
with his stock and vehicles of every description may travel thereon upon the 
payment of the tolls prescribed by the corporation, subject to the power of 
the corporation, by giving notice thereof in like manner, to suspend such right 
of travel upon all or any portion of such road, for a reasonable time, to enable 
it to make any necessary repairs or improvements thereon. [L. 769, p. 345, 
§ 9; Cd. 781, § 2463; 1 H. C., § 1579. ] 

@ 4344. Collection of Tolls—Location of Gates. 

A corporation other than railroad shall only collect and receive toll on 
its road at a gate established thereon, and such shall be plainly and specifically 
printed or written upon a sign board, posted at such gate, in plain view of the 
travel on the road; but such corporation shall not establish any gate within 
the limits of any town, whether incorporated or not, or within one-half mile 
of the limits of such town, except as specially provided in section 4340; but 
no person traveling on foot, or going in any manner or within any property 
from one part of his farm to another part, or going to or from church, funerals, 
or elections, is liable to pay for traveling upon such roads. [L. 769, p. 345, 
§ 10; Cd. ’81, § 2464; 1 H. C., $ 1580.] 


@ 4345. Tolls, Failure to Pay, and Collection of Nlegal—Liability. 

Any person traveling upon any road herein mentioned, who shall pass 
through a gate thereon without paying the toll legally chargeable thereat, or 
who shall go round such gate with the intent to avoid the payment of such toll, 
shall be liable to the corporation for three times the amount thereof, and any 
corporation which, by its agents or servants, or in any manner, shall illegally 
collect any toll from any person traveling on such road shall be liable to such 
person for three times the amount thereof. [L. ’69, p. 346, § 11; Cd. 81, § 
2465; 1 H. C., § 1581.] | 


3 4346. Notice to be Given of Completion of Bridge. 
Any bridge constructed by a corporation formed under this article, when 


1143 


33 4347-4349 | OF PRIVATE CORPORATIONS. (Titte XXIII. 


completed and fit for public travel, and notice thereof is posted in some con- 
spicuous place on such bridge, or by publication in some newspaper, as in the 
case of a road, is a common highway, within the meaning and subject to the 
conditions specified in section 4343, as to roads, and subject to the further 
power of the corporation to prescribe, by advertisement in some conspicuous 
place on such bridge, the rate of speed any one may travel on such bridge. 
[L. ’69, p. 346, § 12; Cd. 781, § 2466; 1 H. C., § 1582.] 


¢ 4347. Tolls, Collection and Liability for. 


A corporation may collect and receive such tolls for crossing its bridge as 
may be plainly written or printed upon a sign board, posted in some con- 
spicuous place on such bridge, but no person not liable to pay toll on a road, 
as provided in section 4344, is liable to pay toll for crossing such bridge; and 
any person who shall pass over such bridge without paying the toll legally 
chargeable thereat, or any corporation which shall illegally collect any toll 
from any person crossing such bridge, shall he respectively liable to each other 
for three times the amount of such toll, as provided in section 4345, in case 
of roads. [L. ’69, p. 346, $ 13; Cd. ’81, $ 2467; 1 H. C., § 1583.] 


The following section of the Code of ’81 is railroad, as to such roads shall be deemed 
omitted from the text as of doubtful valid- common carriers, and shall have power to 
collect and receive such tolls or freights for 

“Sec. 2468. Every corporation formed un- transportation of persons or property there- 
der this chapter, for the construction of on as it may prescribe.’’ 


¢ 4348. To Keep Accounts and File with Auditor. 


It shall be the duty of every incorporation organized for the construction 
of any macadamized road, plank road, clay road, or bridge, to keep an accurate 
statement on [or] account of the moneys expended by said corporation in the 
construction of any such road or bridge, and keeping the same in repair, 
including any sums paid for lands appropriated as necessary for said corpora- 
tion, which statement or account shall be verified at the time of the annual 
mecting held for the election of directors, by the president of the said cor- 
poration, or one of the directors thereof, to the effect that he believes the 
said account to be just and correct; and a copy of such verified account shall, 
within ten days after such annual election, be deposited with the auditor of 
the county with whom the articles of incorporation are filed. Said incor- 
poration shall also keep an accurate account of the tolls received for traveling 
upon said road or bridge, or of other profits accruing to said corporation, 
which accounts shall be verified in like manner, and a copy thereof deposited 
with said county auditor within ten days after such annual election. [L. 69, 
p. 347, § 15; Cd. 781, § 2469; 1 H. C., § 1584.] 

@ 4349. Toll Road or Bridge May Become Free, When. 

At any time after the expiration of ten years from the time of taking 
tolls on any macadamized road, plank road, clay road, or bridge, it shall be 
lawful for the county court [commissioners] of any county through which 
any such road, or part thereof, shall pass, or`in which said bridge may be 
situated, to pay to such corporation the amount of money expended by it in 
the construction of such road or bridge, and keeping the same in repair, and 
all other necessary expenses, including any sums paid for lands appropriated 
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by such corporation, together with interest on said account and sums of 
money, at the rate of twenty per centum per annum, after deducting from 
said amount the tolls and other profits annually received by said corporation; 
and after the payment of the amounts expended in constructing and keeping 
in repairs said road or bridge, and other necessary expenses incurred in and 
about the same, and interest thereon, less the amount received by such cor- 
poration, the said road or bridge shall become free for public travel. [L. ’69, 
p. 347, § 16; Cd. ’81, § 2470: 1 H. C., $ 1585.] 


¢ 4850. County May Purchase Road or Bridge. 

The foregoing section shall not be construed to prohibit said county 
court [commissioners] at any time before the expiration of said period of ten 
years, from purchasing said road or bridge, for any sum that may be agreed 
upon by said county court [commissioners] and corporation. [L. ’69, p. 384, 
§ 17; Cd. ’81, § 2471; 1 H. C., § 1586.] 


CHAPTER IV. 
OF TELEGRAPH AND TELEPHONE COMPANIES. 


¢ 4355. Right of Eminent Domain Extended to. 
The right of eminent domain is hereby extended to all telegraph and 


telephone corporations and companies organized or doing business in the 
state. [L. ’90, p. 292, § 1; 1 H. C., § 1547.] 


8 4356. Right to Enter Lands for Survey, etc. 

Every corporation incorporated under the laws of this state, or any 
state or territory of the United States, for the purpose of constructing, operat- 
ing, or maintaining any telegraph or telephone in this state, shall have the 
right to enter upon any land between the termini of its proposed lines of tele- 
graph or telephone for the purpose of examining, locating, and surveying the 
line of such telegraph or telephone, doing no unnecessary damage thereby. 
[L. 788, p. 65, $ 1; 1 H. C., § 1548. ] 


44357. May Use Right-of-Way of Post Road. 

Every railroad operated in this state, and carrying freight and passengers 
for hire, or doing business in this state, is and shall be designated a “‘post- 
road,” and the corporation or company owning the same shall allow telegraph 
and telephone companies to construct and maintain telegraph and telephone 
lines on and along the right-of-way of such railroad. [L. 90, p. 292, § 3; 1 
H. C., § 1545.] 


? 4358. Discrimination in Rates, Facilities, etc., Prohibited. 

No railroad corporation or company organized or doing business in this 
state shall allow any telegraph or telephone company, or any individual, any 
facilities, privileges, or rates for transportation of men or material, or for 
repairing their lines, not allowed to all telegraph and telephone companies 
and individuals. [L. ’90, p. 292, § 4; 1 H. C., § 1546.] 
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¢ 4859. Extent to Which Premises May be Appropriated. 


Such telegraph or telephone company may appropriate so much land as 
may be actually necessary for its line of telegraph or telephone, with the 
right to enter upon lands immediately adjacent thereto, for the purpose of 
constructing, maintaining, and operating its line and making all necessary 
repair. Such telegraph or telephone company may also, for the purpose 
aforesaid, enter upon and appropriate such portion of the right-of-way of 
any railroad company as may be necessary for the construction, maintenance, 
and operation of its telegraph or telephone line: Provided, however, That 
such appropriation shall not obstruct such railroad or the travel thereupon, 
nor interfere with the operation of such railroad. [L. 788, p. 66, § 2; 1 H.C., 
§ 1549.] 


@ 4360. Duty of, as to Transmission of Messages. 
Said corporations and companies shall receive, exchange, and transmit 
each other's messages without delay or discrimination, and all telephone com- 


panies shall receive and transmit messages for any person. [L. 790, p. 292, 
& 2: 1H. C., § 1550.) 


24361. Order of Sending Messages—Penalty. 


It shall be the duty of any telegraph company doing business in the state 
to transmit all dispatches in the order in which they are received, under the 
penalty of one hundred dollars, to be recovered with costs of suit, by the 
person or persons whose dispatch is postponed out of its order: Provided, 
That communication to and from public officers on official business may have 
precedence over all other communications: And provided also, That intelli- 
gence of general and public interest may be transmitted for publication out 
of its order. [L. 66, p. 77, § 20; Cd. 781, § 2361; 1 H. C., § 1551; Or., 
S 4176.] 


2 4362. Communications in Writing—What Deemed to be. 

Contracts made by telegraph shall be deemed to be contracts in writing: 
and all communications sent by telegraph and signed by the person or persons 
sending the same, or by his or their authority, shall be held and deemed to 
be communications in writing. [L. 66 p. 74, 8 11; Cd. 781, § 2352: 1 H. C., 
S 1552; Or., § 4168.] 


¢ 4363. Notice by Telegraph Deemed Actual Notice. 

Whenever any notice, information, or intelligence, written or otherwise, 
is required to be given, the same may be given by telegraph: Provided, That 
the dispatch containing the same be delivered to the person entitled thereto, 
or to his agent or attorney. Notice by telegraph shall be deemed actual 
notice. [L. 66, p. 74, § 12; Cd. °81, § 2353; 1 H. C., § 1553; Or., § 4169.] 


3 4364. Instrument in Writing Transmitted by Telegraph—Effect of. 

Any power of attorney, or other instrument in writing, duly proved 
or acknowledged, and certified so as to be entitled to record, may, together 
with the certificate of its proof or acknowledgment, be sent by telegraph, and 
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telegraphic copy, or duplicate thereof, shall, prima facie, have the same force 
and effect, in all respects, and may be admitted to record and recorded in the 
same manner and with like effect, as the original. [L. 66, p. 74, § 13; Cd. 
°81, § 2354; 1 H. C., § 1554; Or., § 4170.] 


? 4365. Checks, etc., Made or Drawn by Telegraph—Effect of. 

Checks, due bills, promissory notes, bills of exchange, and all orders or 
agreements for the payment or delivery of money, or other thing of value, 
may be made or drawn by telegraph, and when so made or drawn, shall have 
the same force and effect to charge the maker, drawer, indorser, or acceptor 
thereof, and shall create the same rights and equities in favor of the payee, 
drawer [drawee], indorse [indorsee], acceptor, holder, or bearer thereof, and 
shall be entitled to the same days of grace, as if duly made or drawn and 
delivered in writing; but it shall not be lawful for any person other than 
the person or drawer thereof to cause any such instrument to be sent by tele- 
graph, so as to charge any person thereby, except as hereinafter in the next 
section otherwise provided. Whenever the genuineness or execution of any 
such instrument received by telegraph shall be denied on oath, by or on 
behalf of the person sought to be charged thereby, it shall be incumbent 
upon the party claiming under or alleging the same to prove the existence 
and execution of the original writing from which the telegraphic copy or 
duplicate was transmitted. The original message shall in all cases be pre- 
served in the telegraph office from which the same is sent. [L. 66, p. 74, § 
14; Cd. °81, § 2355; 1 H. C., § 1555; Or. § 4171.] 


See supra § 3650 et seq., bills and notes. 


¢ 4366. Telegraphic Copies as Evidence. 

Except as hereinbefore otherwise provided, any instrument in writing, 
duly certified, under his hand and official seal, by a notary public, commis- 
sioner of deeds, or clerk of a court of record, to be genuine, within the per- 
sonal knowledge of such officer, may, together with such certificate, be sent 
by telegraph, and the telegraphic copy thereof shall, prima facie, only have 
the same force, effect, and validity, in all respects whatsoever, as the original, 
and the burden of proof shall rest with the party denying the genuineness or 
due execution of the original. [L. 766, p. 75, $ 15; Cd. 81, $ 2356; 1 H. C., 
$1556: Or., $ 4172.] 


See infra § 66, certified copies as evidence. 


? 4367. Seal and Revenue Stamp, How Described. 

Whenever any document to be sent by telegraph bears a seal, either 
private or official, it shall not be necessary for the operator, in sending the 
same, to telegraph a description of the seal, or any words or device thereon, 
but the same may be expressed in the telegraphic copy by the letters “L. 8.” 
or by the word “seal”; and whenever any document bears a revenue stamp, 
it shall be sufficient to express the same in the telegraphic copy by the word 
“stamp,” without any other or further description thereof. [L. ’66, p. 76, 
818; Cd. 781, $ 2359; 1 H. C., § 1559; see Or., § £175. ] 
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@ 4368. Term ‘‘Copy” or ‘‘Duplicate’’ Construed. 

The term “telegraphic copy,” or “telegraphic duplicate,” whenever used 
in this chapter, shall be construed to mean any copy of a message made or 
prepared for delivery at the office to which said message may have been sent 
by telegraph. [L. 766, p. 77, § 21; Cd. ’81, § 2362; 1 H. C., $ 1560; Or., 
§ 4177. ] 


¢ 4369. May Use Highways for Poles, Wires, etc. 


Any telegraph or telephone corporation or company, or the lessees 
thereof, doing business in this state, shall have the right to construct and 
maintain all necessary lines of telegraph or telephone for public traffic along 
and upon any public road, street, or highway, along or across the right-of-way 
of any railroad corporation, and may erect poles, piers, or abutments for sup- 
porting the insulators, wires, and any other necessary fixtures of their lines, 
in such manner and at such points as not to incommode the public use of the 
railroad or highway, or interrupt the navigation of the waters: Provided, 
That when the right-of-way of such corporation has not been acquired by 
or through any grant or donation from the United States, or this state, any 
county, city, or town therein, then the right to construct and maintain such 
lines shall be secured only by the exercise of the right of eminent domain, 
as provided by law: Provided further, That where the right-of-way, as 
herein contemplated, is within the corporate limits of any incorporated city, 
the consent of the city council thereof shall be first obtained before such 
telegraph or telephone lines can be erected thereon. [L. 790, p. 292, $ 5; 
1 H. C., § 1561.] 


g 4370. Liability for Negligently Injuring or Destroying Fixtures of. 

Any person who injures or destroys, through want of proper care, any 
necessary or useful fixtures of any telegraph or telephone corporation or 
company is liable to the corporation or company for all damages sustained 
thereby. Any vessel which, by dragging its anchor or otherwise, breaks, 
injures, or destroys the subaqueous cable of a telegraph or telephone cor- 


poration or company subjects its owners to the damages hereinbefore specified. 
[L. ’90, p. 293, § 6; 1 H. C., § 1562.] 


24371. Liability for Wilful Injury to Property of. 

Any person who wilfully and maliciously does any injury to anv tele- 
graph or telephone property mentioned in the preceding section is liable 
to the corporation or company for five times the amount of actual damages 


sustained thereby, to be recovered in any court of competent jurisdiction. 
[L. 790, p. 293, § 7; 1 H. C., § 1563.] 


2 4372. Penalty for Failure or Refusal to Transmit Messages. 

In case of the refusal or neglect of any telegraph or telephone corporation 
to comply with the provisions of section 4360, the penalty for the same shall 
be a fine of not more than five hundred nor less than one hundred dollars for 
each offense. [L. 790, p. 293, $ 8; 1 H. C., $ 1564.] 
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¢ 4373. Liability Where Railroad Company Refuses Certain Rights. 

In case of the refusal or neglect of any railroad company or corporation 
to comply with the provisions of section 4357, said company or corporation 
shall be liable for damages in the sum of not less than one thousand dollars 
nor more than five thousand dollars for each offense, and one hundred dollars 
per day during the continuance thereof. [L. 90, p. 293, § 9; 1 H. C., § 
1565.] 


3 4374. Notice as to Location of Cable Must be Given. 

No telegraph or telephone corporation or company can recover damages 
for the breaking or injury of any subaqueous telegraph cable, unless such 
corporation or company has previously erected on either bank of the waters 
under which the cable is placed a monument indicating the place where the 
cable lies, and publishes for one month, in some newspaper most likely to give 
notice to navigators, a notice giving a description and the purpose of the 
monuments, and the general course, landings, and termini of the cable. [L. 
90, p. 293, § 10; 1 H. C., $ 1566.] 


24375. Employees Are Exempt From Militia and Jury Duty. 

All operators, clerks, and persons in the employ of any telegraph com- 
pany, whilst employed in the offices of said company, or along the route of 
its telegraph line, shall be exempt from militia duty and from serving on 
juries, and from any fine or penalty for the neglect thereof. [L. 66, p. 74, 
$ 10; Cd. 781, § 2351; 1 H. C., § 1567; Or., § 4167.] 


¢ 4376. Liability for Violation of Certain Sections. 

Any person offending against the provisions of sections 7335, 7336, 7340 
or 7341, shall, in addition to the penalty therein prescribed, be liable to the 
party damaged in a civil suit for all damages occasioned thereby. [T.. 766, 
p. 73, $ 9; Cd. 781, § 2350; 1 H. C., § 1568. ] 


CHAPTER V. 
OF BOOM COMPANIES. 


3 4878. Appropriation of Property by Corporations Organized to Build Booms. 

Any corporation heretofore or hereafter organized in the state of Wash- 
ington for the purpose of catching, booming, sorting, rafting, and holding 
logs, lumber, or other timber products, shall have power to acquire, hold, use, 
and transfer all such real and personal property or estate, by lease or purchase, 
as shall be necessary for carrying on the business of said corporation. If such 
corporation shall not be able to agree with persons owning land, shore rights, 
or other property sought to be appropriated, as to the amount of compensation 
to be paid therefor, the compensation therefor may be assessed and determined 
and the appropriation made in the manner provided by law for the appropria- 
tion of private property by railways: Provided, That any property acquired 
under the provisions of this chapter by the exercise of the right of eminent 
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domain shall be used exclusively for the purposes of this chapter, and when- 
ever the use of said property as herein contemplated shall cease for a period 
of one year, the same shall revert to the original owner, his heirs or assigns, 
upon the repayment of the original cost of same. [L. 790, p. 470, § 1; 1 A. C., 
§ 1590.] 
Rea infra §§ 4387-4394, which appear to be Al the provisions of this article. 
pplemental act not intended to abrogate See notes to § 4387. 
4379. To File Plat or Survey of Property Sought to be Appropriated. 
Any corporation hereafter organized for the purpose mentioned in the 
last preceding section of this chapter shall, within ninety days after its articles 
of incorporation have been filed, proceed to file in the office of the secretary 
of state a plat or survey of so much of the shore lines of the waters of the 
state and lands contiguous thereto as are proposed to be appropriated for said 
purpose by said corporation. Any corporation heretofore organized in the 
territory of Washington, for any of the purposes expressed in the next preced- 
ing section of this chapter, shall file such plat within ninety days after the 
_ passage of this act. Such plat shall be made from the records of the United 
States in the surveyor general’s office of this state, or by a competent surveyor, 
subsequent to actual survey. [L. 790, p. 470, § 2; 1 H. C., § 1591.] 


@ 4380. Boom Structures, Power to Build, etc. 

Such corporations shall have power and are hereby authorized, in any 
of the waters of this state or the dividing waters thereof, to construct, main- 
tain and use all necessary sheer or receiving booms, dolphins, piers, piles or 
other structure necessary or convenient for carrying on the business of such 
corporation: Provided, That such boom or booms, sheer booms or receiving 
- booms shall be so constructed as to allow the free passage between any of 
such booms and the opposite shore for all boats, vessels or steam crafts of any 
kind whatsoever, or for ordinary purposes of navigation. [L. ’90, p. +71, § 3; 
1 H. C., § 1592.] 


¢ 4381. Collection of Tolls—Duty of Corporation—Lien. 

After such works shall have been constructed, such corporation shall 
catch, hold and assort the logs and timber products of all persons requesting 
such service, upon the same terms and without discrimination; and shall have 
the right, in consideration of the convenience and security afforded to the 
public in the handling of logs and timber products, to charge and collect tolls 
on all logs or other timber products caught within their works and upon the 
order or request of the owner or owners thereof, and there assorted, boomed or 
rafted; said tolls shall not exceed seventy-five cents per thousand fect on logs, 
spars or other large timber, and reasonable rates on all other timber products: 
Provided, That it shall be the duty of any corporation operating a boom at the 
mouth of any river, to catch and hold, assort, boom and raft all logs and timber 
products, except such as may be already in charge of its owner or his agents, 
without request of the owner or owners, and shall have the right to charge and 
collect tolls not to exceed seventy-five cents per thousand feet for such service. 
The amount of logs or timber is to be board measure, to be ascertained by the 
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usual legal method of scaling; and such corporation shall have a lien upon the 
logs and timber products for the driving, floating, booming, sorting and 
rafting thereof, and the right to enforce such hens in any manner provided 
or that may be provided by law for the enforcement of liens upon personal 
property. Such corporation shall, as soon as practicable, deliver logs or other 
timber products caught within their booms, sorted and rafted ready for tow- 
ing, to the owner or owners thereof, and if required to hold such property for 
more than thirty days, shall have the right to charge a reasonable rate for 
such storage for the period of excess. [L. ’90, p. 471, § 4; 1 H. C., § 1593.] 

Under this section, requiring boom com- tial to render it liable for the loss of logs 
panies to “catch, hold and assort the logs consigned to the company by the owner, but 
and timber product of all persons request- no recovery for loss of profit nor financial 


ing such service,” etc., a written contract injury to credit can be obtained: Tingley v. 
signed by the boom company is not essen- Bellingham Bay Boom Co., 5 W., 644. 


¢ 4382. Duty as to Assorting Logs, etc. 

It shall be the duty of all said boom corporations, in assorting, to sep- 
arate the logs, lumber, or other timber products, into separate booms ready for 
towing, so that logs or other timber products shall go to the mill or place 
intended for use or storage, in one or more booms: Provided, That in case 
more than one boom be located on or in the same river or its tributaries, the 
corporation owning the upper boom or works shall pass, free of charge, all 


saw logs or other timber products consigned to the lower boom or booms. 
[L. 90, p. 472, § 5; 1 H. C., § 1594.] 


¢ 4383. Record of Assorted Rafts to be Kept, and to Show What. 

It shall be the duty of every corporation organized and transacting busi- 
ness under the provisions of this chapter to keep, in the office of its secretary, 
open to public inspection, a book or books in which shall be truly recorded 
the facts, so far as known, regarding each and every raft by it assorted. Such 
record shall specify, — 

1. Names of owners; 
. Marks or brands; 
. Number of logs in each boom; 
. Number of feet in boom; 
. Name of steamer receiving possession; 
. Date of departure from boom. [L. 790, p. 472, § 6; 1 H. C., § 1595.] 


oOo CFP &W 0 


¢ 4384. Liability for Loss of Logs, Neglect, etc. 

Corporations organized in accordance with the provisions of this chapter 
shall be liable to the owner or owners of logs or other timber products for all 
loss or damage resultant from neglect, carelessness, or unnecessary delay on 
the part of servants of such corporations: Provided, That loss caused by 
fire and ice, which cannot be reasonably guarded against, shall not be con- 
strued as resultant upon neglect or carelessness on the part of the corporation. 
[L. 90, p. 472, § 7; 1 H. C., § 1596.] 


24385. Additional Liability for Neglect to Assort and Deliver Logs. 
In addition to such damages as are herein provided for, any corporation 
wilfully neglecting to assort and deliver such logs and timber products accord- 
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ing to the provisions of this chapter, it shall be liable to a fine not exceeding 
twenty per centum of the value of such property which it shall have failed to 
deliver, but no such corporation shall be liable to such damages or penalty if 
said owner or owners of such logs or timber products shall have failed to fur- 
nish the necessary boom sticks and chains to raft the same. [L. 790, p. 472, 
§ 8; 1 H. C., § 1597.] 


3 4386. Public Highways and Corporations, What Declared to be. 


All meandered rivers, meandered sloughs, and navigable waters in this 
state shall be deemed as public highways, and said corporations shall be de- 
clared public corporations for the purpose of this chapter; and the improve- 
ment of such streams, sloughs, and waters shall be deemed and declared a 
public use and benefit. [L. 90, p. 473, § 9; 1 H. C., § 1598.] 


24387. How Organized, and Powers of. 

Any corporation having for its object, in whole or in part, the clearing 
out and improvement of rivers and streams in this state, and for the purpose 
of driving, sorting, holding and delivering logs and other timber products 
thercon, may be organized under the laws of this state, and in accordance 
with the provisions of the codes and statutes of Washington, as set down and 
numbered in volume 1 of Hill’s Annotated Statutes and Codes of Washington, 
sections 1497 to 1520, inclusive [4250 to 4276 inclusive], and such corpora- 
tions shall have all powers and be subject to all the liabilities and duties 
therein mentioned. [L. 95, p. 128, § 1.] 


See notes to § 4378 supra. 

See supra § 3103 et seq., scaling and meas- 
uring logs. 

See supra § 3128 et seq., marking and driv- 
ing logs. 

Sce notes to § 5661, as to when action of 
becomes a nuisance. 

An allegation by a boom company in man- 
damus proceedings against another boom 
company that it had a contract with a cer- 
tain individual for driving his logs, is a suf- 
ficient admission of a ratification by the cor- 
poration of the act of one assuming to be 
its agent in the making of such contract: 


vided v. Bellingham Bay Boom Co., 5 W., 


The state is not a necessary party to an 
action for the appropriation by a boom com- 
pany of tide lands, which the state has con- 
tracted to sell, as the state's interest in land 
is not subject to condemnation: No. River 
Boom Co. v. Smith, 15 W., 138. 

A law conferring the right of eminent do- 
main upon boom companies is not open to 
the objection that it contravenes the consti- 
jtutional prohibition (Art. II.. § 28) against 
the enactment of special laws granting cor- 
porate powers or privileges: 


¢ 4388. Power to Acquire Property—Eminent Domain. 


Such corporation shall have power to acquire, hold, use and transfer all 
such real and personal property or estate, by lease or purchase, as shall be 
necessary for carrying on the business of said corporation. If such corpora- 
tion shall not be able to agree with persons owning land, shore rights or other 
property sought to be appropriated, as to the amount of compensation to 
be paid therefor, the compensation therefor may be assessed and determined 
and the appropriation thereof be made in the manner provided by law for the 
appropriation of private property in chapter 5 of title 31, article 3 ($ 5637 et 
seq.): Provided, That any property acquired under the provisions of this 
act for the purposes herein mentioned by the exercise of the right of eminent 
domain shall be used exclusively for the purposes aforesaid; and whenever 
the use of said property acquired by the right of eminent domain, as herein 
contemplated, shall cease for a period of one year, the same shall revert to 
the original owner, his heirs or assigns. [L. 795, p. 129, § 2.] 
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24389. Plats of Shore Lines, When Filed. 


Any corporation organized for the purposes mentioned in section 4387 
shall, within ninety days after its articles of incorporation have been filed, 
proceed to file in the office of the secretary of state a plat or survey of so much 
of the shore line of the waters of the state and lands contiguous thereto as are 
proposed to be appropriated for said purposes by said corporation. Such plat 
shall be made from the records of the United States in the office of the 
surveyor general of this state, or by a competent surveyor, after actual survey, 
from the notes thereof. [L. 795, p. 129, § 3.] 


§ 4390. General Powers and Duties—Abutting Owners May Remonstrate. 

Such corporation shall have power and is hereby authorized, in any 
of the rivers and streams of this state, or the dividing waters thereof, to remove 
jams, roots, snags and rocks, improve and straighten the channel, build wing 
dams and sheer booms, construct dams with gates or otherwise for the purpose 
of storing water with which to produce artificial freshets, and in all ways 
to improve such streams and rivers for the purposes herein mentioned and 
contemplated: Provided, That no such wing dam, sheer boom, or dam with 
gates or otherwise, shall be built or constructed in any navigable river empty- 
ing into the waters of Puget Sound or its tributaries north of forty-seven 
degrees forty minutes north latitude: Provided further, That no such wing 
dam, sheer boom, dam with gate or otherwise, shall be so constructed, main- 
tained or used, as to interfere with the use for any purpose of the waters of 
any stream so dammed or used, or in any manner to injure or damage any 
lands adjacent to such stream by overflowing same or causing logs or other 
timber to accumulate on any land adjacent to such stream, or in any manner 
to obstruct or impede the outlet thereof: Provided, however, That whenever 
the owners of more than one-half the land lying alongside or abutting on any 
stream affected by the tide, proposed to be improved according to this act, 
shall file with the board of county commissioners of the county in which said 
river is situated a remonstrance against any improvements of so much of the 
stream as is affected by the tide, it shall then be unlawful for any corporation 
to take the land or any slough within the territory owned by any such 
remonstrancers: Provided, That such remonstrance shall be filed with said 
board within fifteen days from the filing of said plat. [L. 95, p. 129, § 4; L. 
"97, p. 39, § 1.] 


3 4391. Rights of Owners of Timber—Tolls—Liens. 

After such corporation shall have entered upon its duties, which shall be 
within three months of the time of its filing of its maps of location, such cor- 
poration shall, upon request of owners, and in case of logs and other timber 
products lying in such position as to obstruct or impede the drive, without 
such request, sluice, sack and drive all logs and timber products of suitable 
length that may be placed in the beds of the river improved as aforesaid or 
that may be delivered into its ponds, and shall handle all such logs and other 
timber products of all persons upon the same terms, without discrimination as 
to time of sluicing, sacking and driving such logs or other timber products; 
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to charge and collect reasonable and uniform tolls for such services on all logs 
or other timber products so handled; such tolls shall not exceed sixty cents per 
thousand feet, board measure, on logs, spars or other large timber, and reason- 
able compensation on all other products, as may be determined by the directors 
of said corporation; the amount of such logs and other products is to be deter- 
mined by the usual method of scaling, and such corporation shall have a lien 
upon all logs and other timber products handled for sluicing, sacking and 
driving thereof, to be enforced in any manner now or hereafter provided by 
law for the enforcement of lien for labor on logs. [L. 795, p. 130, § 5.] 


24392. Damages. 

Any corporation acting under and in accordance with the provisions of 
this act shall be liable to the owner or owners of logs or other timber products 
for all loss or damage resulting from neglect, carelessness or unnecessary delay 
on the part of such corporation or its agents. [L. 795, p. 131, § 6.] 


¢ 4393. Rights to Cease, When. 

Should any corporation neglect, for the period of eight months after 
improving any stream or river, to operate its dams, or to otherwise perform its 
duties as herein provided, then all rights herein conferred to such corporations 
upon such streams or rivers, or portions thereof, shall cease. [L. ’95, p. 
131, § 7.] 


2 4394. Boom Companies, Rights of. 

Duly organized boom companies at present operating upon any of the 
streams or rivers of this state may file amended articles of incorporation to 
embrace the provisions of this act, and, for the purpose of time limitations 
mentioned in this act, the time of filing such amended articles of incorpora- 
tions shall be deemed to be the time of organization thereof, but failure to 
comply with the provisions of this act shall work forfeiture of the rights of 
such corporations only so far as the same are subjoined under the provisions 
of this paragraph. [L. 795, p. 131, § 8.] 


CHAPTER VI. 
OF BUILDING AND LOAN ASSOCIATIONS. 


@ 4395. Creation of Building Associations, etc. 

Whenever any member [number] of persons not less than ten desire to 
be incorporated as a building and loan association for the purpose of accumu- 
lating the savings and funds of its members and lending them only the funds 
so accumulated, they shall make and execute a written declaration to that 
effect in the form now provided by statute for the execution of deeds of real 
estate, to entitle the same to record. Said declaration shall state the name of 
such association, its principal place of business, which shall be within this 
state, the limit of capital to be accumulated, the time of its duration, the 
names and places of residence of such persons, and that it is organized under 
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this chapter for the purpose herein expressed. When so executed said declara- 
tion shall be filed and recorded in the office of the secretary of state, whereupon 
such officer shall issue a copy of such declaration under his certificate, in 
proper form, setting forth the time and place of filing and recording thereof 
in his office, which declaration and certificate shall thereupon be recorded in 
the office of the recorder of deeds of the county where such association is 
located, and published once in a daily or weekly newspaper, printed and 
published and of general circulation in said county. Upon complying with 
the foregoing requirement, and upon filing an affidavit of proof of such publi- 
cation in the office of the secretary of state, the persons executing such declara- 
tion, their associates and successors, shall become a corporate body. [L. ’90, 
p. 56, § 1; 1 H. C., § 1599.] 


2 4396. Names of Associations, Use of. 

The name shall not be the same as, nor too closely resemble that in use 
by any existing corporation established under the laws of this state. The 
words “building and loan association,” or “savings and loan association,” shall 
form a part of the name, and no corporation not organized under this chapter 
shall be entitled to use a name embodying either [of] said combination[s] 
of words: Provided, That associations now existing may continue their pres- 
ent names. [L. ’90, p. 57, § 2; 1 H. C., § 1600.] 


? 4397. By-Laws of Associations. 

Each association shall adopt by-laws for its government, and therein de- 
scribe the manner in which its business shall be transacted, which by-laws 
shall be in conformity with the provisions of this chapter and the laws of this 
state, and at all times be open to the inspection of the state auditor, and the 
members of the association at its home office. All by-laws shall be subject to 
the approval of the state auditor before going into effect, and every corpora- 
tion heretofore organized and brought under the provisions of this chapter 
shall, within sixty days from the passage hereof, present its by-laws to said 
auditor for approval, and in case any provision in such by-laws shall be con- 
trary to the provisions of this chapter or to the laws of this state, or be detri- 
mental to the interests of the members of such organization, or against 
pubhc policy, he may, under the advice and consent of the attorney general, 
require the same to be stricken out. [L.’90, p. 57, § 3; 1 H. C., § 1601. ] 


¢ 4398. Association Securities. 

For every loan made, a note non-negotiable or bond secured by first 
mortgage on real estate shall be given, which security shall be double the 
value of the loan, and satisfactory to the directors, and shall be accompanied 
by a transfer and pledge of the shares of the borrowers to the association. The 
shares so pledged shall be held by the corporation as collateral security for 
the performance of the conditions of said note or bond and mortgage: Pro- 
vided, That the shares, without other security, may, in the discretion of the 
directors, be accepted as security for the loans for an amount not exceeding 
their withdrawal value as provided by this chapter. [L. 90, p. 57, § 4; 1 H. 
C., § 1602. | 
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2 4399. Rights Concerning Realty. 

Any such association may purchase at any sale, public or private, any real 
estate upon which it may have a mortgage, judgment, lien, or other encum- 
brance, or in which it may have any interest, and may sell, convey, lease, or 
mortgage the same at pleasure to any person or persons, but shall not other- 
wise acquire or deal in real estate: Provided, That any such association may 
acquire any leasehold interest necessary for the transaction of its business. 
[L. 790, p. 57, § 5; 1 H. C., § 1603. ] 


4400. Deposit of Securities Required of Domestic Association. 

Every building and loan association heretofore or hereafter incorporated 
under the laws of this state, and governed by this chapter, shall deposit and 
keep with the state auditor, or with a duly chartered trust company of this 
state, approved by the state auditor, in trust for all its members and creditors, 
all mortgage or other securities received by it in the usual course of business. 
When deposited with a trust company, such company shall certify to the 
state auditor the possession of such securities, and the same shall not be surren- 
dered without the authority or sanction of the state auditor: Provided, That 
every such corporation heretofore organized not having or owning mortgage 
or other securities to the amount of twenty-five thousand dollars shall deposit 
with the state auditor additional securities, to make, with the securities so 
owned and deposited, equal in value to said sum of twenty-five thousand dol- 
Jars, and every such corporation hereafter organized under this chapter shall 
deposit and keep with the state auditor, in trust, as aforesaid, securities of the 
value of twenty-five thousand dollars before commencing to do business. The 
securities mentioned in this proviso shall consist of bonds or treasury notes 
of the United States or national bank stocks, or bonds of this state, or any 
other state of the United States, or of any solvent city, county, or town of this 
state, or any other state of the United States, having a legal auhority to issue 
the same, and such securities may be withdrawn, from time to time, when 
mortgage securities of corresponding value shall be deposited, as provided in 
this chapter, or when other securities of like character are substituted therefor; 
and it shall be the duty of the state auditor, from time to time, to examine 
said associations, to ascertain whether all its securities are deposited, as re- 
quired by this chapter: Provided, That whenever required by laws of any 
other state, territory, or nation, all securities taken in such state by any asso- 
ciation organized under the laws of this state, and subject to the provisions of 
this chapter, may be deposited with some officer authorized to reccive the same 
in such state under the laws thereof, for the benfit of its members and cred- 
itors; but in every such case a certificate of such deposit, showing the amount 
and character of such deposit, shall be filed with the auditor of this state, and 
renewed annually, together with a statement, verified by the affidavit of some 
officer of such association who has knowledge of the facts, showing all of 
the securities taken by such association in such state at the time of the filing 
of such certificate; and in case any securities taken in any such state are not 
deposited there, then the same shall be deposited here, as required by this 
chapter. [L. ’90, p. 58, § 6; 1 H. C., § 1604. ] 
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24401. Association May Collect Interest, etc., on Securities. 

All interest, and dividends, and premiums, which may accrue on securi- 
ties held by the state auditor, or such trust company as provided for herein, 
and all dues or monthly payments which may become payable on stock pledged 
as security for loans, the mortgages for which are so deposited in accordance 
with the provisions of this chapter, may be collected and retained by the asso- 
ciation depositing such securities or mortgages, so long as such association 
remains solvent, and faithfully performs all contracts with its members, and 
when any mortgage shall have been fully paid to said corporation, the same 
may be surrendered by said state auditor, or under his order, upon filing with 
him a certificate of the auditor of the county where the real estate is situated, 
to the effect that the satisfaction of such mortgage has been filed for record, or 
in case no mortgage was taken, then the affidavit of the secretary or treasurer 
of said corporation showing judgment. Any mortgage upon which default 
has been made may be surrendered as aforesaid, upon filing with the state 
auditor an affidavit sworn to by the president and secretary of the association 
owning the same, stating that such mortgage is in default, and that it is with- 
drawn for the purpose of foreclosure. [L.’90, p. 59,§ 7; 1H. C., § 1605. ] 


¢ 4402. Deposit Required of Foreign Association. 

No building or loan association organized under the laws of any other 
state, territory, or nation shall do business in this state unless such association 
shall have securities of the value of one hundred thousand dollars, and of the 
character mentioned in this chapter, on deposit in trust for all its members and 
creditors with some responsible trust company, duly incorporated under the 
laws of such state or territory in the United States, or with some authorized 
officer of this or some other state of the United States: Provided, That foreign 
companies now doing business in this state shall have until August first, A. D. 
eighteen hundred and ninety, to deposit the last one-half of the required one 
hundred thousand dollars. Certificate of such deposit shall be made to the 
auditor of this state, certifying the possession of such securities, which shall 
not thereafter be surrendered without the authority or consent of the auditor 
or other authorized officer of the state or territory in which said company is 
incorporated: And provided further, That all such foreign companies shall 
make a deposit of their mortgages and other securities taken in this state, 
in the same manner and amount, and for the same purpose, as provided for 
home companies in section 4400 of this volume of general statutes. [L. ’90, 
p. 59, § 8; 1 H. C., § 1606. ] 


24403. Requirements of Foreign Association Before Doing Business. 
Every building and loan association organized under the laws of any 

other state, territory, or nation shall, before commencing to do business in 
this state,— 

1. File with the state auditor of this state a duly authenticated copy of its 
charter or articles of incorporation; 

2. File with the state auditor of this state the certificate of the authorized 
officer of another state, showing that securities of the value of one hundred 
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thousand dollars are on deposit with such state officer or duly incorporated 
trust company, in trust for all the members and creditors of such building and 
loan association; 

3. File with the auditor of this state a duly authenticated copy of a resolu- 
tion adopted by the board of directors of such association, stipulating and 
agreeing that if any legal process affecting such association be served on such 
examiner, and a copy thereof be mailed, postage prepaid, by the party procur- 
ing the issue of the same, or his attorney, to said association, addressed to its 
home office, then such service and mailing of such process shall have the same 
effect as personal service on said association in this state, and also an agree- 
ment that said association will not remove any action commenced in any state 
court of this state against the same to the United States court, and will pay 
every judgment that may be taken against it upon any such action within 
sixty days after the final judgment shall have been entered; 

4. Pay to the state auditor twenty-five dollars as fees for filing the papers 
mentioned in this section. [L. ’90, p. 60,§ 9; 1 H. C., § 1607.] 


3 4404. State Auditor to Mail Process to Home Office of Association. 

When process against or affecting any foreign building and loan associa- 
tion is served on the state auditor, the same shall be by duplicate copies, one 
of which shall be filed in the office of the state auditor, and the other by him 
immediately mailed, postage prepaid, te the home office of said association. 
[L. 790, p. 61, § 10; 1 H. C., § 1608.] 


@ 4405. Word ‘‘Process”’ Includes What. 
The word “process” in this chapter, shall include any writ, declaration, 
summons, or order whereby any action, writ, or proceedings shall be com- 


menced, or which shall be issued in or upon any action, suit, or proceeding 
authorized by law in this state. [L. 90, p. 61, § 11; 1 H. C., § 1609.] 


¢ 4406. Personal Service of Process, Sufficiency of. 

Services of process, according to a stipulation provided in section 4403, 
shall be sufficient personal service on the association filing such stipulation. 
[L. 790, p. 61, § 12; 1 H. C., § 1610.] 


The section named in the act is ‘‘section four,” but it is a manifest error, as § 9 (#4#@8 
supra) was intended. 


@ 4407. Laws Applicable to Foreign Associations. 

When. by the laws of any other state, territory, or nation, any taxes, fines, 
penalties, licenses, fees, deposits of money, or securities, or other obligations or 
prohibitions, are imposed on building and loan associations of this state, doing 
business in such other state, territory, or nation, or upon their agents therein, 
so long as such laws continue in force, the same obligations and prohibitions, 
of whatever kind, shall be imposed upon all building and loan association of 
such other state, territory, or nation doing business in this state, and upon 
their agents here. [L. ’90, p. 61, § 13; 1 H. C., § 1611.] 


2 4408. Foreign Association Forfeits Right to do Business, When. 
Any building and loan association organized under the laws of any other 
etate or territory that shall remove any action that shall be commenced against 
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it in a court of this state to the United States court, or that shall fail to pay 
any judgment rendered against it upon a suit in any court of the state within 
sixty days after the rendering of final judgment in such case, or that shall 
fail to make yearly statements to the state auditor, as hereafter mentioned, 
or statements of the amount and value of its stock held in this state, as here- 
after required, or to pay the fees of the state auditor as provided in this chap- 
ter, or to do any other act required in this chapter to be done and performed, 
shall, upon failure or violation of the provisions of this chapter, have no right 
or authority to do or transact any further business within the limits of this 
state, and the state auditor shall thereupon cause notice of the termination 
of such authority to do business to be mailed to such corporation, and to be 
published in some newspaper of general circulation at the capital of the state, 
and shall communicate the facts to the attorney general of this state, who shall 
institute such proceedings in the matter as the case may require: Provided, 
Any such corporation may be again authorized to commence business in this 
state upon such terms as the state auditor may deem just and proper, and upon 
full compliance with the provisions of this chapter. [L. 790, p. 61, § 14; 1 H. 
C., § 1612.] 


3 4409. Amount of Authorized Capital of Association. 
All building and loan associations hereafter incorporated in this state 


shall have an authorized capital of two million dollars at the time of the in- 
corporation. [L. ’90, p. 62,§ 15; 1H. C., § 1613.] 


? 4410. Increase of Capital Stock—Amendment of Articles. 

Any building and loan association heretofore or hereafter incorporated 
under the laws of this state may at any time increase the amount of its capital 
stock, or amend its articles cf incorporation in any other respect, by a vote 
of at least three-fourths of its board of directors: Provided, That no such 
increase shall be made unless three-fourths of the capital stock previously 
authorized has actually been issued, and the amount of increase made at any 
one time shall not exceed the amount issued previous to the time of such 
increase. [L. 790, p. 62, § 16; 1 H. C., § 1614. ] 


@ 4411. Notice of Increase or Amendment, How Given. 

Whenever any building and loan association increases its capital stock, 
or otherwise amends its articles of incorporation, as provided in this chapter, 
a copy of the resolutions of the board of directors making such increase or 
other amendment, duly verified by oath of the president and secretary of such 
association, shall be filed in the office of the auditor of the county in which 
the home office of said association is located, and in the office of the secretary 
of state, and be published four successive times in the same daily or weekly 
newspaper published at the capital of the state, or in the county where the 
association has its home office. Proof of such publication shall be filed in 
office of the secretary of state. [L. 790, p. 62, § 17; 1 H. C., $ 1615.] 


t 


3 4412. Annual Reports of Associations. 
On or before the first day of September in each year every building and 
loan association doing business in this state shall deposit with the state auditor 
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a report of its affairs and operations for the year ending on the thirtieth day 
of June immediately preceding. Such report shall be verified under oath 
by the president and secretary, or by three directors of the association, and 
shall contain answers to the following questions:— 

1. The amount of authorized capital, and the par value of each share of 
stock; 
. The number of shares sold during the year; 
. The number of shares canceled and withdrawn during the year; 
. Number of shares in force at the end of the year; 
. A detailed statement of receipts and disbursements during the year; 
. A detailed statement of the assets and liabilities at the end of the 
year, and shall pay to the state auditor a fee of twenty-five dollars on filing 
such report. If any such association shall fail to furnish to the auditor of 
the state any report required by this chapter, at the time so required, it shall 
forfeit the sum of twenty-five dollars per day for every day such report shall 
be delayed or withheld; and the auditor may maintain an action in his name 
of office to recover such penalty, and the same shall be paid into the treasury 
of the state and applied to the expenses of the department of said auditor. 
After receiving such report, the auditor, if satisfied that such corporation has 
complied with all the provisions of this chapter, and is entitled to do business 
in this state, he shall issue his certificate stating the compliance with such 
provisions, and that [such] corporation is entitled to do business in this state, 
which certificate shall be in force for the period of one year, unless sooner 
rescinded, as provided in this chapter. Such certificate shall also be issued to 
any foreign corporation authorized to do business in this state after complying 
with the conditions of section 4403, and shall be in force until the time herein 
required for such annual report. [L.?’90, p. 63, § 18; 1 H. C., § 1616.] 


A] 


oS Ot A OS 


@ 4413. State Auditor’s Power Over Associations. 


It shall be the duty of such state auditor, at least once in each year, and 
as often as he may deem necessary, to assume and exercise over every building 
association incorporated under the laws of this state, its business, officers, 
directors, and employees, all the power and authority conferred upon him 
- over banks and other moneyed corporations under the laws of this state: Pro- 
vided, He shall not have the power to suspend the operation of any association, 
except in the manner provided in the next succeeding section. [L. ’90, p. 
64,$ 19; 1 H. C., § 1617.] 


@ 4414. Foreign Associations—Forfeiture of Rights. 


If it shall appear to the said state auditor, from any examination made 
by him, or from any report of any examination made by him, or from the 
annual report aforesaid, that said corporation is violating its charter or the 
law, or that it is conducting business in any unsafe, unauthorized, or dishon- 
est manner, he shall, by an order under his hand and seal of office, addressed to 
such corporation, direct conformity with the requirements of its charter and 
of the law; and whenever such corporation shall refuse or neglect to make 
such report or account as may be lawfully required, or to comply with such 
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order as aforesaid, or whenever it shall appear to the said auditor that it is 
unsafe or inexpedient for any such corporation to continue to transact busi- 
ness, he shall communicate the facts to the attorney general, who shall there- 
upon be authorized to institute such proceedings against any such corpora- 
tions as are now or may hereafter be provided by law in the case of insolvent 
corporations, or such other proceedings as the occasion may require. And if 
such corporation shall have been organized under the laws of any other state 
or territory, the said attorney general shall, upon receiving such communica- 
tion, if in his judgment the facts in the case are sufficient to warrant such 
action, give notice to such corporation that it is no longer authorized to do 
business in this state, by depositing such notice in the postoffice, properly 
sealed and stamped, addressed to the said corporation at its principal office in 
the state where incorporated, and thereupon said corporation shall cease to 
have any right in this state, and said notice may be published in the manner 
as provided in section 4408. [L. 790, p. 64, § 20; 1 H. C., § 1618. ] 


$4415. Officers to Give Bonds—Enforcement of—Penalty. 

_ All officers of any building and loan association governed by this chapter 
and doing business in this state, who sign or indorse checks, or handle any of 
the funds of such association, shall give bonds or fidelity insurance for the 
faithful performance of their duties as the board of directors may require, 
and no such officer shall be deemed qualified to enter upon the duties of his 
office until his bond is approved by the board of directors and the state 
auditor, with whom such bonds shall be filed: Provided, That the state 
auditor may require of any association, at any time, such increase of said bond 
or additional sureties thereto, or such increase of said insurance, as he may 
deem necessary for the protection of the members. The penalty for a failure 
of any association to file and maintain the bonds and policy as required by the 
provisions of this section shall be a fine of one hundred dollars for each day 
such association transacts business after such bonds have become due under 
the provisions of this chapter. Said bonds or policy shall be held in trust for 
the benefit and protection of the members of such association, and shall be 
enforceable by any member whenever cause of action shall accrue thereon. 
[L. 90, p. 65, $ 21; 1 H. C., § 1619.] 


3 4416. Name ‘‘Building and Loan Association” Includes What. 

The name “building and loan association,” as used in this chapter, shall 
include all corporations, societies, organizations, and associations doing a sav- 
ing and loan or investment business on the building society plan, whether 
neutral or otherwise, and whether issuing certificates of stock which mature 
at a time fixed in advance or not. [L. 790, p. 65, § 22; 1I. C., § 1620.] 


2 4417. Penalty for Premature or Unlawful Issuance of Stock. 

Any officer, director, or agent, or [of] any foreign building and loan 
association, or any other person whomsoever who shall, in this state, solicit 
subscriptions to the stock of such association, or who shall sell or issue, or 
knowingly cause to be sold or issued, to a resident of this state any stock of 
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such association while such association shall not have had the certificate 
of the state auditor authorizing it to do business in this state, as herein pre- 
scribed, or has not deposited, as required by this chapter, securities of the 
value and at the times herein prescribed, or before said association has com- 
plied with all the provisions of this chapter, or when said association shall 
have been notified and required to discontinue business in this state, as herein- 
before provided, shall be guilty of a misdemeanor, and upon conviction thereof 
shall be punished by a fine of not less than one hundred dollars nor more than 
five hundred dollars, or by imprisonment of not less than ten days nor more 
than six months, or both such fine and imprisonment, in the discretion of 
the court- [L. ’90, p. 65, § 23; 1 H. C., § 1621.] 


24418. Sale of Stock Before Depositing Security—Punishment for. 

Any officer, director, or agent of any building and loan association incor- 
porated under the laws of this state, or any other person whatever, who shall 
sell or issue, or knowingly cause to be sold or issued, to any person not a 
resident of the county in which the home office of said association is located, 
or in the counties immediately adjacent thereto, any stock of said associatipn 
while said association does not have on deposit with the state auditor, as 
required by this chapter, securities of the value and at the time herein pre- 
scribed, or while such association shall not have the certificate of the public 
examiner, authorizing it to do business as herein prescribed, shall be guilty 
of a misdemeanor, and upon conviction thereof shall be punished by a fine of 
not less than one hundred dollars and not more than five hundred dollars, 
or by imprisonment of not less than ten days nor more than six months, or 
both such fine and imprisonment, in the discretion of the court. [L. ’90, p. 
66, § 24; 1 H. C., § 1622.] 


3 4419. Premiums Not to be Treated as Interest. 

Any premiums taken for loans made by any association governed by this 
chapter shall not be considered or treated as interest, nor render such asso- 
ciation amenable to the laws relating to usury. [L. 90, p. 66, § 25; 1 H.C., 8 
1623. ] 


@ 4420. Issuance of Preferred Stock Prohibited. 

Every such association heretofore organized under the laws of this state, 
or incorporated under this chapter, is hereby prohibited from hereafter cre- 
ating or issuing any preferred or non-contributing stock; but this section 
shall not prevent the issue of different series of stock. [L. ’90, p. 66, $ 26; 1 
H. C., § 1624.] 


? 4421. Withdrawal of Stock—Notice. 

Any shareholder whose stock has not been declared forfeited in such asso- 
ciation, and whose share or shares are not pledged upon a loan, may withdraw 
such share or shares from the association at any time after one year, by giving 
at least sixty days’ notice in writing to the secretary of his intention to do so. 
Upon receipt of such notice, the same may be considered a withdrawal by such 
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person, and the association may, within sixty days, dispose of said stock, and 
the members shall assign them for that purpose. At the end of said sixty days 
the association shall pay to the members so surrendering as follows: If said 
stock is more than two years old, all amounts paid in by such members upon 
such stock, except the sums paid as membership fees and fines, and the amount 
set apart upon such shares by said association as an expense fund, which ex- 
pense fund, however, shall not exceed the amount fixed in this chapter; if said 
stock is more than two years old, the member, upon such surrender, shall 
receive, in addition to the amount above specified, at least three-fourths of all 
profits standing to the credit of such shares: Provided, That not more than 
one-half of the monthly installments received by such association for any 
month shall be used to pay withdrawals without consent of the board of 
directors. [L. 90, p. 67, § 27; 1 H. C., § 1625.] 


See § 4425, limiting the expense fund. 


¢ 4422. Forfeited Stock—Sale of, by Association. 

Whenever any such association shall declare anv of its stock forfeited 
for non-compliance of the holder with ary of its laws or regulations, the said 
stock shall, if one year old, be sold by said association at a monthly meeting 
thereof to the highest bidder, and it is made the duty of such association, at 
any such sale, to bid in the stock so offered at its then withdrawal value, and 
thereupon said stock shall be canceled; but if a higher bid is received, the 
person making the highest bid shall have such stock assigned to him, and 
upon such sale, said association shall pay to the member so forfeiting his stock 
the withdrawal value thereof as fixed in the last preceding section, less all 
fines and arrearages against him. [L. 90, p. 67, § 28; 1 H. C., § 1626.] 


? 4423. Withdrawal of Value of Shares on Death of Stockholder. 

Upon the death of a stockholder in any such association, except in cases 
where the stock matures at a fixed and definite time as aforesaid, his heirs or 
personal representatives shall, upon giving sixty days’ notice to the association, 
receive from such association the then withdrawal value of his shares, agree- 
able to the provisions of section 4421. [L. 90, p. 67, § 29; 1 H. C., §1627.] 


@ 4424. Applications and Bids for Loans—Who Entitled to Loans. 

Every such association shall provide in its by-laws in what manner appli- 
cations and bids for loans shall be received and who shall be entitled to loans 
thereunder; such bids shall be opened at stated times, and all the money in 
the loan funds shall be loaned upon such bids: Providing, That the securities 
shall be in the amount and of character stated in this chapter, and the 
amount bid shall not be less than the rate for any legal indebtedness under the 
laws of this state, the object of this section being to prevent such association 
from retaining in its loan fund any moneys actually bid for, for the purpose of 
securing better bids or inducing the bidders to raise their bids, and to compel 
said association to loan their funds to the highest and best bidders therefor: 
Provided, That the provisions of this section relating to bidding for loans shall 
not apply to associations which fix the rate of interest and premium annually, 
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by resolution of the board of directors, at a rate which will keep the money 
of such association at all times safely invested, and in which the system of 
bidding is not allowed. [L. 90, p. 68, § 30; 1 H. C., § 1628.] 


2 4425. Limit of Expense Fund. 

No association governed by this chapter shall set apart as an expense 
fund, exclusive of admission fees, to exceed one dollar per year upon each share 
of its stock, or assess any fines for non-payment of monihly installments, or 
otherwise, in excess of ten cents per share for the first month that the same 
shall be in arrears, and fifteen cents per share per month for every month 
thereafter. [L. ’90, p. 68, § 31; 1 H. C., § 1629.] 


2 4426. Not More Than Three Officers to be Directors. 

Not more than three of the officers of any such association incorporated 
under the laws of this state shall be members of the board of directors of such 
association: Provided, That no change shall be required under this section 
until the next annual meeting of such association. [L. ’90, p. 68, § 32; 1 H. 
C., § 1630.] 


24427. Existing Corporations Entitled to Benefits Without Reincorporating, 

All corporations organized in this state and doing business in this or 
any other state, as building and loan associations, shall comply with and be 
subject to all the provisions of this act within sixty days after its passage, and 
shall be entitled to all its privileges and benefits thereof without reincorporat- 
ing: Provided, That all such companies or associations, organized in the 
state prior to the passage of the act of which this act is amendatory, shall only 
be required to deposit all their securities in the manner provided by the act 
of which this act is amendatory, but shall not be required to deposit any other 
or further securities than are provided by this section as hereby amended. 
LL. 790, p. 68, § 33; L.’91, p. 199, § 1; 1 H. C., § 1631.] 


“The act” and ‘‘this act’’: The above section is the act of Mar. 7, '91, amending § 33 
of the act of Mar. 28, '90. 


@ 4428. Local Associations Excepted, When. 


This chapter shall not apply to any association organized under the laws 
of this state which confines its loaning and business operations wholly to its 
county and the [counties] adjacent and adjoining thereto: Provided, That 
any such association heretofore incorporated which desires to hereafter confine 
its business to adjacent counties, as aforesaid, may file with the state auditor 
a statement to that effect, and also containing the names of those holding, 
and the amount held by them, of the stock of said association outside such 
counties, and so long as such association thereafter confines its sales of stock 
within the limits aforesaid, it shall not be subject to the provision[s] hereof, 
and any sales of stock outside the limits of said counties made after filing all 
such statement[s] by any officers, director, or agent of any such association, 
shall subject such person to all the penalties prescribed in section 4418: Pro- 
vided further, That nothing in this section shall be so construed [as] to pre- 
vent the bona fide sale or transfer of the individual stock of any member of 
such association. [L. 790, p. 69, § 34; 1 H. C., § 1632.] 
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@ 4429. Assessment of Property and Shares of Stock, How Made. 


Every such association shall be assessed for and pay taxes upon its office 
furniture and fixtures and all real estate acquired in the course of its business, 
and every stockholder in such association shall be assessed and pay taxes upon 
the share[s] held by him therein, the value of which said shares for the pur- 
pose of taxation shall be fixed at the withdrawal value thereof, as provided in 
section 4421, except in case of such associations the stock of which heretofore 
or hereafter issued shall mature at a fixed time, and the value of the shares in 
any such association of all stocks so issued as aforesaid for the purpose of 
taxation shall be fixed upon the basis of the aggregate amount paid in by a 
member, together with interest at the rate of six per cent per annum, com- 
puted on annual risks. [L. 790, p. 69, § 35; 1 H. C., § 1633.] 


@ 4430. Secretary to Make Statement—Inspection of Books, etc. 


It shall be the duty of the secretary of every such association incorporated 
under the laws of this state to make out and transmit to the auditor of every 
county in this state in which said association shall have shareholders, on the 
first day of May in each year, a statement containing the names of every 
person holding stock in such association in such county, and the amount and 
value of the respective shares of such stock at such date, upon the basis of its 
value as fixed in this chapter. and any failure to comply with the provisions of 
this section by any such association shall be deemed sufficient cause for pro- 
ceedings under this chapter for forfeiture of the charter of the association so 
offending. The books and papers of every such association shall also be 
open at all convenient times for inspection by any assessor desiring to make 
examination thereof for purposes of taxation: Provided, That no report 
shall be required under this section upon stock pledged as collateral security 
for a loan, so long as the amount of such loan exceeds the withdrawal value of 
such stock as fixed in this act, and when it shall exceed such value, then only 
as to such excess. [L. 790, p. 70, § 36; 1 H. C., § 1634.] 


24431. Statement to be Made by Unincorporated Association. 

It shall be the duty of every such association not incorporated under the 
laws of this state to make and forward to the public examiner, upon the first 
day of May in each year, a statement containing the names and the with- 
drawal value of all its stock held and owned by residents of this state, together 
with the place of residence of every such stockholder, except those having 
loans as provided in the foregoing section, and it shall be the duty of the said 
state auditor to make out and forward to the county auditor of the proper 
counties a statement of the stock held by them; and it shall be the duty of the 
said county auditor, upon receiving the statements provided for in this and 
the foregoing sections, to furnish the assessors of each township in his county 
having such stockholders with the names of such stockholders, and the value 
of their stock, as given in such statements, for the purpose of assessment. [L. 
790, p. 70, § 37; 1 H. C., § 1635. ] 


“Township”: There are no township assessors in this state. 
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2 4432. Fees in Lieu of Clerk Hire. 

The state auditor shall receive and retain all the fees mentioned in this 
chapter, and the same shall be in lieu of any allowance of clerk hire made 
necessary by the extra labor required by the provisions of this chapter. [L. 
790, p. 71, § 38; 1 H. C., § 1636.] 


2 4433. Notice of Meetings to be Given, and How. 

At least thirty days prior to any annual or special meeting of any such 
association, a notice, stating the time and place of such mectings, shall be 
deposited in the postoffice at the headquarters of such association, directed to 
each member at his address as the same appears at the time on the books of 
the association; and when so deposited, postage prepaid, shall be deemed a 
legal and sufficient notice of any such meeting; and there shall be attached 
to and accompany such notice any proposed amendment or amendments to the 
articles of association, or by-laws of such association, and a statement of 
any officers to be elected at such meeting, any member of such association 
entitled to vote in person or by proxy. [L. 790, p. 71, § 39; 1 H. C., § 1637.] 


CHAPTER VII. 


OF RELIGIOUS, EDUCATIONAL, SOCIAL AND CHARITABLE CORPORA- 
TIONS. 


ARTICLE 1.—BENEVOLENT AND CHARITABLE CORPORATIONS. 


3 4438. Benevolent and Charitable Institutions—Articles Must Show What. 

Any two or more persons desirous of forming a corporation for a college, 
seminary, church, library, or benevolent, temperance, charitable or scientific 
society, shall make and subscribe written articles of incorporation in tripli- 
cate, and acknowledge the same before any officer authorized to take the 
acknowledgments of deeds, and file one of such articles in the office of the 
secretary of state, and another in the office of the county auditor of the county 
in which the principal place [of] business of the corporation is intended to 
be located, and retain the third in the possession of the corporation. Such 
articles shall specify,— 

1. The corporate name and location and chief place of business of such 
corporation; 

2. If a joint stock company, the amount of capital stock, and the amount 
constituting a share; if not a joint stock company, then the terms of admis- 
sion to membership; 

3. The object for which the corporation is formed; 

4. By what officers the affairs of said corporation shall be managed, and 
when such officers are to be elected, or, if appointed, when and by whom 
such appointments are to be made. [Cf. L. 66, p. 67, § 1; L. 69, p. 331, § 1; 
L. ’73, p. 409, $1; Cd. 781, § 2450; 1 H. C., § 1638; L. 795, p. 348, § 1.] 


$4439. Powers of Such Corporations Enumerated. 
When such articles shall have been filed as aforesaid, the persons who 
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shall have signed and verified the same, and their successors, shall be a body 
politic and corporate, with perpetual succession; they shall be capable, in 
law, of suing and being sued, pleading and being impleaded, answering and 
being answered, in all the courts of the state; they may have a common seal, 
alter and change the same at pleasure; acquire, mortgage, and sell property, 
personal and real, for the purpose of carrying out the objects of the corpora- 
tion, and make by-laws, rules, and regulations, as they may deem proper and 
best for the welfare and the good order of the corporation; and may amend 
the articles of incorporation by supplemental articles, executed and filed 
the same as the original articles: Provided, That such by-laws, rules, and 
regulations be not contrary to the constitution and laws of the United States 
and the existing laws of the state. [L. ’66, p. 68, § 2; L. 69, p. 342, § 2; L. 
"73, p. 409, § 2; Cd. 781, § 2451; L. 86, p. 86, § 1; 1 H. C., § 1639.] 


3 4440. Fraternal Societies as Bodies Corporate—Articles of, to Show What. 

Any lodge of Free and Accepted Masons, Odd Fellows, Good Templars, 
or other charitable or beneficial society desiring hereafter to incorporate, may 
avail themselves of the provisions of this chapter by filing in the office of the 
secretary of state, and in the office of the county auditor of the county wherein 
such lodge or other society holds its meetings of business or communications, 
a certificate or article embodying,— 

1. The name of such lodge or other society, and place of holding its meet- 
Ings; 

2. What elective officers the lodge or society will have, and when such 
officers shall be elected, how and by whom the business of the lodge or society 
shall be conducted or managed, and what officers shall join in the execution 
of any contract by such to give it force and effect in accordance with the usages 
of such lodge or society; such articles shall be subscribed by the master or 
other chief officer of said lodge or society, with the title accorded to him by 
usage of such lodge or society, attested by the secretary, with the seal of such 
lodge or society; 

3. A copy of the by-laws of such lodge or society shall also be filed in the 
said office of the secretary of state and county auditor of the proper county; 

4. The names of all such officers at the time of filing the application and 
the time for which they may be respectively elected. When such articles 
shall be filed, such lodge or society shall be a body politic and corporate, 
with all the incidents of a corporation, subject, nevertheless, to the laws and 
parts of laws now in force or hereafter to be passed regulating corporations. 
[L. 773, p. 410, § 3; Cd. 781, § 2452; 1 H. C., § 1640.] 


2 4441. Degrees May be Conferred by Incorporated Colleges. 

Any college or seminary hereafter incorporated by the provisions of this 
article shall have power, and is hereby invested with authority, to confer the 
degrees usually conferred by such institutions. [L. ’66, p. 68, § 3; L. ’69, p. 
342, § 3; L. 73, p. 411, § 4; Cd. ’81, § 2453; 1 H. C., § 1641.] 


@ 4442. Corporation, Manner of Dissolving. 
Any corporation desiring its dissolution may, by a three-fourths vote of 
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all its members at some regular meeting, execute a surrender of all its cor- 
porate powers, and upon the filing of duplicate surrenders with the said 
auditor and secretary of state, the said corporation shall be dissolved to all 
intents and purposes. [L. ’66, p. 68, § 4; L. 769, p. 342, § 4; L. 773, p. 411, 
§ 5; Cd. 81, § 2454; 1 H. C., § 1642.] | 


24443. Validating Defective Articles. 

All instruments purporting to be articles of incorporation for a college, 
seminary, church, library, or benevolent, charitable, or scientific society, made 
and executed in accordance with the provisions of the foregoing sections of 
this chapter, except that the same have been acknowledged before an officer 
authorized by law to take the acknowledgment of deeds, and have not been 
sworn to by the trustees as by said laws required, or have been filed with the 
auditor of the county where the chief place of business of the corporation so 
purporting to be formed is located, instead of being recorded as by said laws 
required, or which are defective in both said respects, are hereby declared to 
be, and are hereby made to be, good and valid articles of incorporation; and 
the corporations formed, or attempted to be formed by virtue of said articles 
of incorporation, are hereby declared to be, and are hereby made, good and 
valid, and existing corporations, with the same and as full powers, rights and 
liabilities as they would have had if the said articles of incorporation had been 
executed and recorded as by law required, and that all acts, deeds, and proceed- 
ings had or done by said corporations, or under said articles of incorporation, 
and all rights acquired as to both real and personal property, and all obliga- 
tions of every kind incurred by such corporations, are hereby made of the same 
force, effect and validity as if said articles of incorporation had been executed 
as required by law. [L. 795, p. 24, § 1.] 


ARTICLE 2.—SociaL AND CHARITABLE ASSOCIATIONS. 


3 4445. Agreement of Association. 

Two or more persons within this state who associate themselves together 
by an agreement in writing, as hereinafter described, with the intention of 
forming a corporation for any of the purposes hereinafter specified, upon 
complying with the provisions of sections 4448, 4449, 4450 of this article, 
shall be and remain a corporation. [L. 795, p. 400, § 1.] 


$4446. Associations, Objects of. 

Such association may be formed for any educational, charitable, benevo- 
lent or religious purposes; for the prosecution of any antiquarian, historical, 
literary, scientific, medical, artistic, monumental or musical purpose; for sup- 
porting any missionary enterprise having for its object the dissemination of 
religous or educational instruction; for promoting temperance or morality in 
this state; or other charitable or social bodies of a like character and purpose; 
for the establishment and maintenance of social clubs, and of places for read- 
ing rooms, libraries or social meetings. [L. 795, p. 400, § 2.] 


3? 4447. Agreement to State What. 
The agreement shall state that the subscribers thereto associate them- 
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selves with the intention of forming a corporation, the name of the corpora- 
tion, the purposes for which it is formed, the town or city—which shall be 
in this state—in which it is located, and if it has a capital stock, the amount 
thereof, and the number and par value of its shares. The name shall be one 
not previously in use by any existing corporation, and shall be changed only 
as hereinafter provided. [L. 95, p. 400, § 3.] 


2 4448. Subscribers, First Meeting of. 


The first meeting of the subscribers to such agreement shall be called by 
a notice signed by one or more thereof, stating the time, place and purpose 
of the meeting; a copy of which notice shall, seven days at least before the 
day appointed for the meeting, be given to each subscriber, or left at his usual 
place of business or place of residence, or deposited in the postoffice, postpaid, 
and addressed to him at his usual place of business or of residence. And 
whoever gives such notices shall make affidavit of his doings, which shall be 
recorded in the records of the corporation. [L. 95, p. 400, § 4.] 


2 4449. Temporary Secretary, Duties of. 


At such first meeting, including any necessary or reasonable adjournment, 
an organization shall be effected by the choice by ballot of a temporary secre- 
tary, and by the adoption of by-laws, and the election of a president, secretary, 
treasurer and a board of trustees, not less than three nor more than fifteen in 
number, and such other officers as may be provided for by the by-laws. But 
at such first meeting no person shall be eligible as an officer or trustee who has 
not subscribed to the agreement of association. The temporary secretary 
shall make and attest a record of the proceedings until the secretary has been 
chosen. [L. 795, p. 401, § 5.] 


24450. Certificate, Contents and Filing of—Agreement, Form of, etc. 


The president, secretary and a majority of the trustees shall forthwith 
make, sign and swear to a certificate setting forth a true copy of the agreement 
of association, with the names of the subscribers thereto, the date of the first 
meeting and the successive adjournments thereof, if any, and shall file such 
certificate in the office of the county auditor of the county wherein the organ- 
ization is effected and in the office of the secretary of state, who, upon pay- 
ment of a fee of five dollars, shall cause the same to be recorded in a book to 
be kept for that purpose, and shall thereupon issue a certificate in the following 
form:— | 

STATE OF WASHINGTON. 

Be it known that, whereas, (here the names of the subscribers to the agree- 
ment of association shall be inserted) have associated themselves with the 
intention of forming a corporation under the name of (here the name of the 
corporation shall be inserted), for the purpose (here the purpose declared in 
the agreement of association shall be inserted), with a capital of (here the 
amount of the capital stock shall be inserted, or if there is no capital stock 
this clause shall be omitted), and have complied with the provisions of the laws 
of this state in such case made and provided, as appears from the certificate 
of the president, secretary and a majority of the trustees of said corporation, 
recorded in this office; now, therefore, I (here the name of the secretary shall 
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be inserted), scretary of the state of Washington, do hereby certify that said 
(here the names of the subscribers to agreement of association shall be in- 
serted), their associates and successors, are legally organized and established 
as and are hereby made an existing corporation, under the name of (here the 
name of the corporation shall be inserted), with the powers, rights and privi- 
leges and subject to the limitations, duties and restrictions which by law apper- 
tain thereto. 

Witness my official signature subscribed and the seal of the state of Wash- 
ington hereunto affixed, this .... day of ...... „in the year ..... (In these 
blanks the day, month and year of execution of the certificate shall be in- 
serted.) i 

The secretary shall sign the same and cause the seal of the state to be 
thereto affixed, and such certificate shall be conclusive evidence of the exist- 
ence of such corporation. He shall also cause a record of such certificate to 
be made, and such corporation shall forthwith cause a certified copy of such 
record to be filed in the office of the auditor of the county wherein such cor- 
poration is located. [L. 795, p. 401, § 6.] 


24451. By-Laws to Contain, What. 

- The corporation may prescribe by its laws the manner in which, and 
the officers and agents by whom the purposes of its incorporation may be 
carried out. The corporation may hold real and personal estate, and may 
hire, purchase or erect suitable buildings for its accommodation, to be devoted 
to the purposes set forth in its agreement of association, and may receive and 
hold in trust, or otherwise, funds received by gift or bequest, to be devoted by 
it to such purposes. And for the purposes of the corporation shall have 
power to issue its promissory notes, bonds or other obligations, to be secured 
by mortgages on its real estate and other property in such manner as may be 
provided by its by-laws. [L. 795, p. 402, § 7.] 


324452. Beneficiaries. 


The corporation organized for any purpose mentioned in section 4446 
may, for the purpose of assisting widows, orphans or other persons dependent 
upon deceased members, provide in its by-laws for the payment by each mem- 
ber of a fixed sum, to be held by such association until the death of a member 
occurs, and then to be forthwith paid to the person or persons entitled 
thereto; and such fund so held shall not be liable to attachment by garnish- 
ment or other process. And the associations may be formed under this 
article for the purpose of rendering assistance to such persons, and in the 
manner herein specified. [L. 95, p. 402, § 8.] 


¢ 4453. Death Fund. 

Any such beneficiary corporation or society may hold at any one time as 
a death fund, belonging to the beneficiaries of anticipated deceased members, 
an amount not exceeding one assessment from a general or unlimited member- 
ship, or an amount not exceeding in the aggregate one assessment from 
each limited class or division of its members: Provided, That nothing in 
this section shall be held to restrict such fund to less than ten thousand dol- 
lars. Such funds, while held in trust, shall be deposited in safe banking insti- 
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tutions, subject to sight drafts for distribution to the beneficiaries aforesaid. 
[L. 795, p. 403, § 9.] 


@ 4454. Exempt From Operations of Insurance Laws. 


The provisions of the general laws relating to life insurance companies 
shall not apply to such beneficiary corporations, associations and societies. 
[L. ’95, p. 403, § 10.] 


è 4455. Not Retroactive—Pre-Existing Societies May Adopt—Certificate. 


Nothing contained in this article shall affect the existence of any asso- 
ciation or corporation heretofore formed under the provisions of any law in 
this state for any of the purposes mentioned in section two of this article, 
[and] any such corporation may, at a meeting called for the purpose, vote to 
adopt the provisions of this article, and upon so voting and complying with 
the provisions of this section shall have the powers and privileges and be sub- | 
ject to the duties and obligations of corporations formed under this article. 
After so voting the corporation may file with the secretary of the state a cer- 
tificate signed and sworn to by its president, secretary, and a majority of its 
board of trustees, setting forth a copy of its articles of incorporation and of 
said vote, and the date of the meeting at which the vote was adopted, and 
the secretary of state, upon payment of a fee of five dollars, shall cause the 
same to be recorded, and shall issue a certificate in the following form:— 

STATE OF WASHINGTON. 

Be it known that, whereas, (here the names of the original incorporators 
shall be inserted) have formally associated themselves with the intention of 
forming a corporation under the name of (here the name of the incorporation 
shall be inserted) for the purpose (here the purpose declared in the original 
articles of incorporation shall be inserted), under the provisions of (here 
the designation of the statute under the provisions of which organiza- 
tion was effected, shall be inserted), with a capital of (here the amount 
of capital stock as it stands fixed at the date of the certificate shall be inserted; 
or if there is no capital stock this clause shall be omitted), and the provisions 
of the laws in this state in such case made and provided have been complied 
with, as appears from a certificate of the proper officers of said corporation, 
recorded [in] this office; now, therefore, I (here the name of the secretary 
is to be inserted), secretary of the state of Washington, do hereby certify that 
said (here the name of the corporation shall be inserted) is legally organized 
and established as an existing corporation, with the powers, rights and privi- 
leges, and subject to the limitations, duties and restrictions which by law 
appertain thereto. 

Witness my official signature hereunto subscribed and the seal of [the] 
state of Washington hereunto affixed, this .... day- of ...... , in the year 


TEOS (In these blanks the day, month and year of execution of the cer- 
tificate shall be inserted.) 


This certificate shall be signed, sealed and recorded, and filed in the same 
manner, and shall have the same effect as the certificate provided in section 
4450. [L. 795, p. 403, § 11.] 


3 4456. Agreement, Amendment to—Certificate. 
Whenever it is desired to amend in any particular within the scope of this 
article, the provisions of the articles of agreement of any corporation organ- 
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ized and qualified under this article, such amendment or amendments shall 
be effected by the filing with the secretary of state of a certificate signed and 
sworn to by the president, secretary and a majority of the board of trustees, 
which certificate shall be authorized by a vote of at least two-thirds of the 
stockholders or members of the corporation at a meeting called and held for 
that purpose, in the manner prescribed by the by-laws, and the secretary of 
state shall, upon payment of a fee of five dollars, cause such certificate to be 
recorded, and shall issue a certificate in the following form:— 
STATE OF WASHINGTON. ‘ 

Be it known that, whereas, (here the name of the corporation shall be in- 
serted) a corporation hertofore duly organized, has, in accordance with the 
provisions of the laws of this state in such case made and provided, amended 
its articles of agreement as follows: (here shall be inserted the nature of the 
amendment or amendments), as appears from a certificate of the proper 
officers of said corporation recorded in this office; now, therefore, I (here 
` the name of the secretary is to be inserted), secretary of the state of Washing- 
ton, do hereby certify that such amendment (or amendments), ha.. been duly 
adopted as, and now are, a part of the articles of agreement of said corporation. 

Witness my official signature hereunto subscribed and the seal of the 
state of Washington hereunto affixed, this .... day of ...... , in the year 
a eimai (In these blanks the day, month and year of execution of the cer- 
tificate shall be inserted.) 

This certificate shall be signed, sealed and recorded, and filed in the same 
manner, and shall have the same effect as the certificate provided in section 
4450. [L. ’95, p. 404, $ 12.] 


CHAPTER VIII. 
OF PATRONS OF HUSBANDRY. 


3 4460. Manner of Incorporating a Grange. 


Any grange of the Patrons of Husbandry, desiring hereafter to incor- 
porate, may incorporate and become a body politic in this state by filing in 
the office of the secretary of state, and in the office of the county auditor of 
the county wherein such grange holds its meetings of business, a certificate or 
articles embodying,— 

1. The name of such grange and the place of holding its meetings; 

2. What elective officers the said grange will have; when such officers shall 
be elected; how and by whom the business of the grange shall be conducted 
and managed, and what officers shall join in the execution of any contract of 
such grange to give force and effect in accordance with the usages of the order 
of the Patrons of Husbandry. Such articles shall be subscribed by the master 
of such grange, attested by the secretary with the seal of the grange; 

3. A copy of the by-laws of such grange shall also be filed in the said office 
of the secretary of state and the county auditor of the proper county; 

4. The names of all such officers at the time of filing the application, and 
the time for which they may be respectively elected. When such articles shall 
have been filed, such grange shall be a body politic and corporate, with all 
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the incidents of a corporation, subject, nevertheless, to the laws now in force 
or hereafter to be passed regulating corporations. [L.’75, p. 97, $ 1; 1H. C., 
§ 1643.] 


? 4461. In What Pursuits Such Corporation May Engage. 

Said grange may engage in any industrial pursuit, manufacturing, min- 
ing, milling, wharfing, docking, commercial, mechanical, mercantile, build- 
ing, farming, equipping or running railroads, or generally engage in any 
species of trade or industry; loan money on security, purchase and sell on 
real estate; but when desiring to engage in either or any of the above pursuits 
or industries, said grange shall be subject to all the conditions, and liabilities 
imposed by the provisions of the general corporation laws, and in addition to 
the conditions to be performed as recited in the last preceding section, shall 
file additional articles with said secretary of state and the county auditor of the 
proper county, stating the object, business, or industry proposed to be pur- 
sued or engaged in, the amount of capital stock, the time of its existence, not 
to exceed fifty years; the number of shares of which the capital stock shall 
consist, and price per share, and the names of officers necessary to manage said 
business, and the places where said officers shall pursue the same. [L. 75, 
p. 97, $ 2; 1 H. C., § 1644.) 


24462. General Rights and Liabilities of Such Corporations. 

As a business corporation, said grange, after having complied with the 
provisions of the last preceding section, shall be to all intents and purposes a 
domestic corporation, with all the rights, privileges, and immunities allowed, 
and all the liabilities imposed, by the laws of the state relating to corporations 
engaged in the same kinds of business. [L. ’75, p. 98, § 3; 1 H. C., § 1645.] 


1173 


è 4467] OF DOMESTIC RELATIONS. fTrrte XXIV. 
TITLE XXIV. 
OF DOMESTIC RELATIONS. 
CHAPTER I. Or MARRIAGES . à : : ; : : . 4467 
II. Or THE Property RiaHts oF HUSBAND AND WIFE 4488 
III. Or GENERAL Provisions RELATING TO HUSBAND AND 
WIFE ; . i ; : s : . 4502 
IV. OF THE AGE oF MAJORITY . : : ; ; 4511 
CHAPTER I. 


OF MARRIAGES. 


3 4467. Who May Contract. 


Marriage is a civil contract which may be entered into by males of the age 
of twenty-one years, and females of the age of eighteen years, who are other- 
wise capable. [Cf. L. 754, p. 404, § 1, 5; L. ’66, p. 81, § 1; Cd. 781, § 2380; 1 


H. C., § 13881; see Or., § 2852. ] 


See infra § 5716 et seq. and notes, divorce 
and alimony. 

See infra § 4490 and notes. 

See infra § 4491 and notes. 

Under this chapter an agreement between 
parties to live together as husband and wife 
is ineffectual to establish that relation: In 
re McLaughlin’s Estate, 4 W., 570; followed 
in In re Smith’s Estate, 4 W., 702; Kelly v. 
Kitsap Co., 5 W., 523; In re Wilbur’s Estate, 
8 W., 41; see also Hatch v. Ferguson, 57 
i Rep., 971; In re Wilbur’s Estate, 14 W., 
42. 


Where a white man procures an Indian 
woman to live with him on the payment of 
a few dollars to her relatives, no marriage 
ceremony being celebrated, the issue of such 
a union is illegitimate and incapable of in- 
heriting the father’s estate: Kelley v. Kit- 
sap Co., supra, 521. 

The fact that the law forbidding a white 
person from marrying an Indian. was re- 
pealed within a short time after the celebra- 
tion of such forbidden marriage, and that 
cohabitation was continued subsequent to 
such repeal, would not constitute a mar- 
riage: In re Wilbur’s Estate, 8 W., 35; 40 
Am. St. Rep., 886. 

The marriage of a white man to an Indian 
woman, although contracted on the reserva- 
tion of her tribe and pursuant to its cus- 
toms, was void if celebrated under the act 
of 1866 forbidding such marriages: Id.; In 
re Wilbur’s Estate, 14 W., 242. 

The fact that a man and woman cohabited 
together in the state of California, without 
assuming the marriage relation, does not 
constitute common law marriage, according 
to the laws of California. and consequently 
would not be of sufficient validity to be 
operative in this state after their removal 
here, although conducting themselves before 
the public and between themselves as man 
and wife: Stans v. Baitey, 9 W., 115. 

The fact that a man and woman who have 
been living together as man and wife sub- 


sequently have a marriage ceremony per- 
formed, is not conclusive evidence that there 
was no previous marriage between them: 
Kromer v. Friday, 10 W., 621. 

Under Code of ’81, § 2008 (5724 infra), pro- 
viding that when a divorce is granted neith- 
er party shall be capable of contracting 
marriage with a third person until the time 
for appeal shall have expired, a man and 
woman divorced from wife and husband, 
respectively, and between whom marriage 
was solemnized within six months there- 
after, are not husband and wife, although 
living together as such: In re Smith’s Es- 
tate, 4 W., 702. 

See generally on the subject of marriage: 
14 Am. & Eng. Encyc. Law, p. 470 et seq.; 
marriages, when void: Gathings v. Williams, 
44 Am. Dec., note 64-57; contracts to marry 
express and implied representations: Van- 
houten v. Morse, 44 Am. St. Rep., note 381- 
387; defenses to actions for breach of prom- 
ise: See note to Shackleford v. Hamilton, 
40 Am. St. Rep., 172-176; as to what consti- 
tutes marriage: See note to Voorhees v. 
Voorhees, 19 Am. St. Rep., 409. 

The marriage of a white man and an In- 
dian woman in the year 1868, according to 
the customs in vogue among the Swinomish 
tribe of Indians, followed by cohabitation as 
man and wife, was not a legal marriage, 
even of there were no miscegenation acts in 
force at the time thereof: In re Wilbur's 
Estate, 14 W., 242. 

The presumption of a continuance of the 
marriage relation, shown to have once ex- 
isted, is overcome by proof that for more 
than thirty years the parties have lived in 
different states, and have had no communi- 
cation with or knowledge of one another 
for more than ten years, while the alleged 
wife has for many years been living with 
another man as his wife and going by his 
name: Canadian, ete., Trust Co. v. Bioom- 
er, 14 W., 491. 
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24468. Marriages Prohibited in Certain Cases. 
Marriages in the following cases are prohibited :— 

1. When either party thereto has a wife or husband living at the time of 
such marriage; 

2. When the parties thereto are nearer of kin to each other than second 
cousins, whether of the whole or half-blood, computing by the rules of the 
civil law; 

3. It shall be unlawful for any man to marry his father’s sister, mother’s 
sister, father’s widow, wife’s mother, daughter, wife’s daughter, son’s widow, 
sister, son’s daughter, daughter’s daughter, son’s son’s widow, daughter’s son’s 
widow, brother’s daughter, or sister’s daughter; it shall be unlawful for any 
woman to marry her father’s brother, mother’s brother, mother’s husband, 
husband’s father, son, husband’s son, daughter’s husband, brother, son’s son, 
daughter’s son, son’s daughter’s husband, daughter’s daughter’s husband, 
brother’s son, or sister’s son; and if any person being within the degrees of 
consanguinity or affinity in which marriages are prohibited by this section 
carnally know each other, they shall be deemed guilty of incest, and shall be 
punished by imprisonment in the state penitentiary for a term not exceeding 
ten years and not less than one year. [Cf. L. 754, p. 96, § 115; L. 66, p. 81, 
§ 2; Cd. 81, § 949; 2 H. P. C., § 197; see Or., § 2853. ] 


For table of degrees, see 1 Bishop on Mar- marriage between whites and negroes. 

riage and Divorce, § 318, and note. See infra § 482, penalty for issuing license 
See L. '55, p. 36, $$ 1-2, penalty for inter- in violation of this section. 

? 4469. Who May Solemnize. 

The following named officers and persons are hereby authorized to sol- 
emnize marriages, to wit: Judges of the supreme court, judges of the superior 
courts, any regular ordained minister or priest of any church or religious de- 
nomination anywhere within the state, and justices of the peace within their 
respective counties. [Cf. L. 754, p. 404, § 4; L. 66, p. 82, § 4; Cd. 781, § 
2382; L. 783, p. 43, § 1; L. 90, p. 98, § 1; 1 H. C., § 1382; see Or., § 2865. ] 


See infra § 4483, penalty for unlawful sol- See infra § 4476, marriage celebrated ac- 
emnization of marriage. cording to ritual. 
4 4470. Marriage by Unauthorized Person—Effect of. 
A marriage solemnized before any person professing to be a minister or 
a priest of any religious denomination in this state, or professing to be an 
authorized officer thereof, is not void, nor shall the validity thereof be in 
any way affected on account of any want of power or authority in such person, 
if such marriage be consummated with a belief on the part of the persons so 
married, or either of them, that they have been lawfully joined in marriage. 
Illegitimate children become legitimate by the subsequent marriage of their 
parents with each other. [Cf. L. 754, p. 405, § 6; L. 766, p. 83, § 10, pt. of § 
11; Cd. 81, § 2388; 1 H. C., § 1383; see Or., §§ 2861, 2862. ] 


¢ 4471. Form of Solemnization. 

In the solemnization of marriage no particular form is required, except 
that the parties thereto shall assent or declare, in the presence of the minister, 
priest, or judicial officer solemnizing the same, and in the presence of at least 
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two attending witnesses, that they take each other to be husband and wife. 
[L. 766, p. 82, § 5; Cd. 81, § 2383; 1 H. C., § 1384; Or., § 2856.] 


@ 4472. Marriage Certificate, Contents of. 


The person solemnizing a marriage shall give to each of the parties 
thereto, if required, a certificate thereof, specifying therein the names and resi- 
dence of the parties, and of at least two witnesses present, the time and place 
of such marriage, and the date of the license thereof, and by whom issued. 
[L. 66, p. 82, § 6; Cd. 81, § 2384; 1 H. C., § 1385; Or., § 2857.) 


3 4473. Certificate, Delivery of—Form. 


A person solemnizing a marriage shall, within three months thereafter, 
make and deliver to the judge of the superior court [county clerk] of the 
county where the marriage took place a certificate containing the particulars 
specified in the last section, which said certificate may be in the following 
form:— 

State of Washington, 
County of 

This is to certify that the undersigned, a , by authority of a license 
bearing date day of , A. D. 18—, and issued by the county auditor 
of the county of , did, on the day of , A. D. 18—, at the house 
of , in the county and state aforesaid, join in lawful wedlock A B, of the 
county of , of the , and C D, of the county of , of the ——, with 
their mutual assent, in the presence of F H and E G, witnesses. 

Witness my hand. [Cf. L. 754, p. 405, § 7; L. 766, p. 82, § 7; Cd. ’81, § 
2385; 1 H. C., § 1386; Or., § 2858.] 


@ 4474. Record of Marriages. 


The judge of the superior court [county clerk] shall file such certificate 
and record the same in the record of marriages, and the legal fee therefor 
shall be one dollar, to be paid by the person solemnizing the marriage, who 
shall be entitled to demand and receive the same from the parties before the 
marriage. [Cf. L. 66, p. 82, § 8; L. ’67, p. 105, § 2; Cd. ’81, § 2386; Cf. L. 
°86, p. 66, § 1; 1 H. C., § 13887; Or., § 2859. ] 


@ 4475. Penalty for Violating Last Section. 


Any person solemnizing a marriage who shall wilfully refuse or neglect 
to make and delived to the judge of the superior court [county clerk] for 
record the certificate mentioned in the last section, and pay the fee for re- 
cording the same within the time in such section specified, shall be deemed 
guilty of a misdemeanor, and upon conviction shall pay, for such refusal or 
neglect, a fine of not less than twenty-five nor more than three hundred dol- 
lars. [L. 766, p. 83, § 9; Cd. 781, § 2387; Cf. L. ’86, p- 66, § 2; 1 H. C., $ 
1388; see Or., § 2860. ] 

Section 158 of 2 Hill’s Penal Code is omit- Law of ’54, p. 9, and continued in Code of 


ted as superseded by this section. This pro- ’81 as § 925. 
vision was orginally enacted as § 110 of the 


24476. Marriage According to Religious Ritual is Valid. 
All marriages to which there are no legal impediments, solemnized before 
or in any religious organization or congregation, according to the established 
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ritual or form commonly practiced therein, are valid; and a certificate, con- 
taining the particulars specified in section 4472 and 4473, shall be made and 
filed for record by the person or persons presiding or officiating in or recording 
the proceedings of such religious organization or congregation, in the manner 
and with like effect as in ordinary cases. [Cd. 81, § 2389; 1 H. C., § 1389. ] 


See supra § 4469, who may solemnize. 


¢ 4477. Marriage, When Voidable. 

When either party to a marriage shall be incapable of consenting thereto, 
for want of legal age or a sufficient understanding, or when the consent of 
either party shall be obtained by force or fraud, such marriage is voidable, but 
only at the suit of the party laboring under the disability, or upon whom the 
force or fraud is imposed. [L. ’66, p. 81, § 3; Cd. 781, § 2381; 1 H. C., § 
1390; Or., § 2854. ] 


For extended note on the subject of this Dec., 3-57; Cartwright v. McGown, 2 Am. 
section, see Gathings v. Willlams, 44 Am. St. Rep., 117, note. 


@ 4478. License, by Whom Issued. 

Before any persons can be joined in marriage, they shall procure a license 
from a county auditor, authorizing any person or religious organization or 
congregation to join together the persons therein named as husband and wife. 
[L. 766, p. 83, § 12; Cd. 81, § 2390; 1 H. C., § 1391; see Or., § 2863.] 


@ 4479. Consent of Parent Necessary, When. 

Such license shall not issue without the written consent of the father, 
mother, or other guardian of the person for whom the license is required, in 
cases when such person is a female under eighteen years of age or a male 
under twenty-one years of age, and the officer granting the license shall be 
satisfied that said persons are over that age before he grants such license with- 
out such written consent. [L. ’66, p. 83, § 13; L. 67, p. 104, § 1; Cd. ’81, § 
2391; 1 H. C., § 1392; see Or., § 2864.] 


@ 4480. Affidavit Required. 

Before the license issues the applicant therefor shall file with the auditor 
an affidavit of some credible person, other than the parties seeking the license, 
showing the facts specified in the last section, or any of them that may be 
necessary to be shown in the particular case, except the consent of the parents 
or guardian, and such affidavit shall be sufficient authority to the county 
auditor, so far as such facts are concerned, for issuing the license. [L. ’66, p. 
8-4, § 14; Cd. 781, § 2392; 1 H. C., § 1393; Or., § 2865. | 


2 4481. License, by Whom Retained. 

The person solemnizing the marriage is authorized to retain in his posses- 
sion the license, but the county auditor who issues the same, before delivering 
it, shall enter in his marriage record a memorandum of the names of the 
parties, the consent of the parents or guardian, if any, and the name of the 
affiant, and the substance of the affidavit upon which said license issued, and 
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the date of such license. [L.’66, p. 84,§ 15; Cd. ’81, § 2393; 1H. C., § 1394; 
Or., § 2866.] 


? 4482. Wrongful Issuance of License—Penalty. 

Any county auditor who shall issue a license contrary to the provisions of 
this chapter, or section 4468, shall, upon conviction thereof, be punished by 
fine of not more than five hundred nor less than one hundred dollars. [L. ’66, 
p. 84, § 16; Cd. ’81, § 2394; 1 H. C., § 1395; Or., § 2867.] 


? 4483. Penalty for Unlawful Joining in Marriage. 

Any person who shall undertake to join others in marriage, knowing 
that he is not lawfully authorized so to do, or any person authorized to sol- 
emnize marriage who shall join persons in marriage contrary to the provisions 
of this chapter, shall, upon conviction thereof, be punished by a fine of not 
-more than five hundred nor less than one hundred dollars. [L. ’66, p. 84, § 
17; Cd. 781, § 2395; 1 H. C., § 1896; Or., § 2868.] 


Sections 157 and 159 of 2 Hill’s Penal Code acted as §§ 109, 111, L. °54, 95, and con- 
are omitted as superseded by this section. tinued in the Code of "$l as a 924, 926. 
The omitted provisions were originally en- 


CHAPTER II. 
OF THE PROPERTY RIGHTS OF HUSBAND AND WIFE. 


? 4488. Separate Property of Husband. 


Property and pecuniary rights owned by the husband before marriage, 
and that acquired by him afterwards by gift, bequest, devise or descent, with 
the rents, issues, and profits thereof, shall not be subject to the debts or con- 
tracts of his wife, and he may manage, lease, sell, convey, encumber, or devise, 
by will, such property without the wife joining in such management, aliena- 
tion, or incumbrance, as fully and to the same effect as though he were 
unmarried. [Cd. 81, § 2408; 1 H. C., § 1397.] 


For former statutes on the subject of this See infra § 5723 and notes, disposition of 
chapter see: L. '69, pp. 318-323: L. ’71, pp. property on divorce. 
67-74, L. ’73, P 450-455, and p. 486 repealing See infra notes to § 5215, homestead ex- 
L. ‘71; L. "76, p. 53; L. '79, p. 151 and pp. Ti- emptions. 
81; Abb. R. P. S., pp. 471-486, See infra notes to §§ 4490, 4491. 
3 4489. Separate Property of Wife. 

The property and pecuniary rights of every married woman at the time 
of her marriage, or afterwards acquired by gift, devise, or inheritance, with 
the rents, issues, and profits thereof, shall not be subject to the debts or 
contracts of her husband, and she may manage, lease, sell, convey, encumber 
or devise by will such property, to the same extent and in the same manner 


that her husband can, property belonging to him. [Cd. 781, § 2400; 1 H. C., 


§ 1398.] 
See references to last section. See Ballinger on Community Property, 
See infra $ 5215 et seq. and notes, home- § 53 et seq 

stead exemptions. THE COMMON LAW which was in force 
See ness $ Skea separate property of wife in the territory in 1867 was so far movitied 

exempt. wh in relation to the real estate of a married 
See infra s$ "4490, 4491 and notes. woman as to exempt it from liability for the 
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debt of the husband, so long as she, or any 
minor heir of her body, should be living, 
ard this law as maons is still in force: 
Lemon v. Waterman, ' 485. 

THE PRESUMPTION that ' property pur- 
chased by the wife in her own name, and. 
with her own means, is her separate prop- 
erty, is not overcome by evidence that the 
husband put improvements upon the lot by 
fencing and building thereon with his own 
means: Webster v. Thorndyke, 11 W.. 390. 

The execution by the huspand and wife of 
a power of attorney reciting that certain 
real estate is the property of the wife is a 
binding admission of such fact by the hus- 
band, in the absence ot any evidence to the: 
contrary, despite the subsequent revocation 
HT the power: Yesler v. Hochstettler, 4 W., 

A chattel mortgage of community person- 
alty may be executed by a husband to his 
wife to secure her for loans from her sepa- 
rate estate: Dillon v. Dillon, 13 W., 594. 

Under the law giving a married woman 
complete control of her separate property, 
her residence does not necessarily follow the 
domicile of her husband: 
bons, 7 W., 314 

THE PËRSONAL EARNINGS of the 
.wife, derived from keeping boarders and 
dressmaking. under an agreement of her 
husband that all she made should be her 
separate property, are thereby divested of 
their character as community property. at 
least so far as subsequent creditors are con- 
cerned: Yake v. Pugh, 13 W.. 78. 

See infra §§ 4493. HH, earnings of wife, etc. 

See notes to § 4490 infra. 

The taking possession by a wife with the 
consent of her husband as her separate 
property of articles purchased with money 
which she had earned and which it had been 
previously agreed between them should be 
her separate propery, constitutes a gift of 
said articles to her, even if the technical, 
legal title to the money earned has not 
passed to her: Id. 

GIFT.—The action of the husband in con- 
summating a trade for certain residence 
property and taking the deed therefor in his 
wife’s name, and in at once delivering the 
deed to his wife as a gift. is sufficient, as 
between grantor and grantee, to establish 
the intention to have the wife take the 
property as her separate estate: Nixon v. 
Post, 13 W., 181 
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The fact that a husband permitted his 
wife to use the money arising from rents 
and profits of his separate real estate for 
the purchase of lands in her own name af- 
fords no presumption of a gift to her of 
such money: Yesler v. Hochstettler, supra. 

Where land has been conveyed by a hus- 
band to his wife by a deed reciting that the 
land is “to be held to her separate use,” 
such land, when the transfer has not been 
made in fraud of creditors, becomes the 
separate property of the wife, and is not 
liable for community debts, which have not 
been contracted for expenses of the family 
or for the education of the children: Good- 
fellow v. Le May, 15 W., 

The fact that the wife was not present at 
the time of the execution of a deed of lands 
to her by her husband and was not consult- 
ed in regard thereto, would not affect its 
character as vesting a separate title in her, 
where she has accepted the deed, and it has 
not been made in fraud of existing credi- 
tors: Id. 

The recital in a deed by a husband to his 
wife that the lands conveyed were ‘‘to be 
held to her separate use,” thus in effect con- 
stituting a gift to her, cannot be affected by 
the parol testimony of the husband that his 
purpose was to make provision for her and 
the family against possible reverses: Id. 

NOT LIABLE FOR COMMUNITY 
DEBTS.—The separate property of the wife 
is not liable for community debts contracted 
by the husband in a business carried on by 
him íor the benefit of the community: 
Sweet, Dempster & Co. v. Dillon, 13 W., 521. 

See notes to § 4490. 

In an action by a married woman to en- 
join the sale of her separate property for a 
community debt incurred by the husband, 
proof of the character of the property is 
admissible under an allegation in the com- 
plaint that the plaintiff is the owner and 
that the property is her sole and separate 
property, although such allegation may be 
merely a conclusion of law: Kemp v. Fol- 
som, 14 W., 16. 

The fact that the record title to the wife's 
separate realty is allowed to remain in the 
name of the husband while he contracts 
debts in carrving on business, will not, in 
the absence of bad faith and fraudulent in- 
tent. estop the wife from asserting her title 
thereto: Id. 


¢ 4490. Community Property Defined—Husband’s Control of Personality. 


Property, not acquired or owned as prescribed in the next two preceding 
sections, acquired after marriage by either husband or wife, or both, is com- 


munity property. 


The husband shall have the management and control of 


community personal property, with a like power of disposition as he has of his 
separate personal property, except he shall not devise by will more than 
one-half thereof. [Cd- 81, § 2409; 1 H. C., § 1399.] 


See references to § 4488. 

See supra §§ 4488, 4489 and notes. 

See infra § 4491 and notes. 

See infra § 4621, descent of. 
ieee infra § 5215 et seq., homestead exemp- 

ons. 

See infra § 5723 and notes, distribution on 
divorce. 

See infra notes to §§ 6182, 6200, 6268, 6287, re- 
lating to probate of community estates. 

For rights of spouses in community prop- 
erty. see Ballinger on Community Property, 
§§ 146-152. 

See infra § 4507, liability for debts of each 
other. 

COMMUNITY PROPERTY. WHAT IS.— 
All property acquired by husband during 
marriage is prima facie community prop- 
erty: Calhoun v. Leary. 6 W., 17-22: Free- 
burger v. Coldwell, 5 W., 770; Hill v. Young, 


7 W., 33, 39; Curry v. Catlin, 9 W.. 495, 498; 
Yesler v. Hochstettler, 4 W., 349; Weymouth 
v. Sawtelle, 14 W., 32. 

It is settled by the courts. where commu- 
nity statutes exist, that property acquired 
by the wife during coverture in her own 
name is, prima facie, common property: 
Lemon v. Waterman, 2 W. T.. 485. 

All property acquired by the wife during 
coverture is presumed to be community 
property. The presumption may be reFut- 
ted, the burden béing on the person claim- 
ing it as separate property: Id.. 493; Wey- 
mouth v. Sawtelle. 14 W.. 32. For discus- 
sion see Ballinger on Community Property, 
§ 159 et seq.. and cases cited. 

Lands acquired after marriage by a deed 
of purchase expressing a money considera- 
tion are presumed to be community prop- 
erty, and the presumption can be rebutted 
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only by clear and convincing proof that the 
lands were acquired by gift, or that the 
consideration was furnished out of the 

rantor’s separate property:  Yesler v. 

ochstettler, 4 W., 349; Weymouth v. Saw- 
telle, 14 W., 32. 

The presumption established by the deed 
to a husband showing on its face a convey- 
ance of land in 1871, for a valuable consid- 
eration, that the land was community prop- 
erty, is not overthrown by testimony show- 
ing that the property owned by the hus- 
band in 1859, at the time of his marriage, 
had undergone frequent exchanges, while 
he had earned money outside of that ob- 
tained through the use of such separate 
property, no account being kept of any 
moneys made in any transaction, and that 
he could not tell from what source he de- 
rived the money paid for the land in 1871: 
Hill v. Young, 7 W., 34. 

The community property act of Wash. 
Ty. of ’'79, making lands purchased by the 
husband the common property of husband 
and wife, applies as well to property within 
the territory acquired by non-residents, as 
that purchased by residents: Gratton v. 
Weber, 47 Fed. Rep., 852. 

Money saved by a wife from funds given 
her by her husband for household expenses 
does not thereby lose its community char- 
acter and become her separate property: 
Abbott v. Wetherby, 6 W., 507; 36 Am. St. 
Rep., 176. 

See notes to § 4489 supra, personal earn- 
ings—gifts. 

A statement by a husband that his wife 
had selected certain lots, that she had al- 
ways worked hard and earned a great deal 
of money, and that he intended the land as 
a home for her, cannot be construed as 
creating a separate estate therein by gift, 
when the land had been purchased with 
community funds: Id. 

Lands purchased by a wife with the pro- 
ceeds of a loan secured by a mortgage on 
her separate property becomes the common 
property of husband and wife: Yesler v. 
Hochstettler, supra. 

If a wife has obtained money by inherit- 
ance, from rents and profits of her hus- 
band’s separate property, and from keep- 
ing boarders, all of which sums she has 
disposed of indiscriminately in the pur- 
chase of land, and in personal expenses 
and gifts, the confusion of the separate 
and community funds will work a forfeit- 
ure of the separate character of the prop- 
erty thus purchased: 

The finding of the lower court that cer- 
tain real estate is not the separate prop- 
erty of the wife will not be disturbed when 
the evidence shows that, although the land 
had been in part purchased with the sepa- 
rate money of the wife, the understanding 
between husband and wife that the land 
was to be hers was not had until after the 
money had been received and applied by 
the husband to his own use, and that their 
testimony on this point was contradicted 
by their sworn statement in other litiga- 
tions which they had had: Curry v. Catlin, 
9 W.. 495. 

Lands acquired under the homestead laws 
of the United States are. within the intent 
and meaning of the laws of this state, ac- 
quired by purchase and consequently are 
community property, when title is obtained 
ne marriage: Kromer v. Friday, 10 W., 


Although a man and wife have lived upon 
and improved a homestead under the Unit- 
ed States laws, the community acquires 
nothing more than an equitable interest 
therein; and, upon the death of the wife 
prior to final proof and issuance of patent, 
her husband will take the full legal title; 
and upon his conveyance of the land to one 
ignorant of the equities of the wife’s heirs, 
both the legal and equitable title will pass: 
Bolton v. La Camas Wated Power Co., 10 
W., 247; compare Philbrick v. Andrews, 8 
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Although the equitable title to land ac- 

quired under the homestead laws accrues 
upon the making of final proof and receipt 
of the final certificate, the legal title does 
not pass from the government until the 
issuance of patent, and, upon the marriage 
of the homestead claimant between the 
making of final proof and the issuance of 
patent the legal title to the land vests in 
the community: Kromer v. Friday, 10 W., 
621; see Bolton v. La Camas Water Power 
Co., supra. 
‘a allinger on Community Property, 
The maker of a promissory note payable 
to the order of a married woman guaran- 
tees her capacity to endorse and transfer 
the same, and the fact that the note is 
community property will not affect the title 
of a bona fide indorsee for value before 
maturity, where he has no notice that the 
note is community property: Castor v. 
Peterson, 2 W., 4 

WHAT IS NOT COMMUNITY.—Lands 
acquired by a married man under the act 
of congress providing for the sale of timber 
land are his separate property, and he can 
alienate them without the consent of his 
te ccepaner v. Port Blakely Mill Co., 

Funds accumulated by the wife in an- 
other state and subject to her disposition 
do not become community property by in- 
vestment in this state, nor are they sub- 
ject to the husband's debts: Freeburger 
v. Gazzam, 5 W., 772. 

Land acquired with the earnings of a 
man and woman who live together and 
hold themselves out to the world as man 
and wife, there being no common law mar- 
riage in this state, is not community prop- 
erty; and, if no trust relation be estab- 
lished, the land must be regarded as be- 
longing to the one in whose name the legal 
title stands: Stans v. Baitey, 9 W.. 115. 

In Washington, property acquired by a 
man during cohabitation with a woman, 
whom he afterwards marries, is his sepa- 
rate property and is not affected by the 
community property laws: Hatch v. Fer- 
guson, 57 Fed. Rep., %6: see In re Mce- 
Laughlin’s Estate, 4 W., 570; In re Smith's 
Estate, 4 W., 703; Kelley v. Kitsap Co., i 
w., 5233; In re Wilbur’s Estate. 8 W., 4. 

If a husband and wife mutually agree that 
property acquired by each shall be treated 
as separate property, and the husband ac- 
quires an equitable title to real estate 
which he transfers to a bona fide purchas- 
er who has knowledge of such agreement, 
both the wife and the community are 
estopped from asserting any community 
Neh in the land: Calhoun v. Leary. 

., (. 

COMMUNITY DEBTS — PRESUMP- 
TIONS, ETC.—Every debt created by the 
husband during the existence of murriaxe 
is, prima facie, a community debt; and a 
sale of land on execution on a judgment 
rendered for such debt will divest the title 
of the community to the land: . See 
Ballinger on Community Property, $$ 146- 
ol. 

The presumption arising from the execu- 
tion of a promissory note by the husband 
alone is that it was given for a community 
debt: Bierer v. Blurock, 9 W., 68. 

The debt upon which a judgment is ren- 
dered is, prima facie, that of the commu- 
nity when the community has been in ex- 
istence for some vears prior to the rendi- 
tion of judgment: Bryant v. Stetson & Post 
M. Co.. 13 W., 692; but a guaranty by a 
husband, who is a stockholder in a cor- 
poration, of the payment of goods to be 
furnished the corporation, being merely a 
contract of suretyship, creates a separate 
and not a community debt: Spinning v. 
Allen, 10 W.. 570; see infra § 4007, liability 
for debts of each other: and community 
real estate is not Hable for the satisfaction 
of a judgment against the husband on an 
accommodation note, negotiable in form, in 
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favor of a bona fide holder who acquired it 
before maturity, and without notice of its 
accommodation character: Gund v. Parke 
(Parke intervenor), 15 W., 

In an action upon a note executed by a 
married man, defendant’s wife ma ay inter- 
vene for the purpose of having it adjudged, 
in case judgment is rendered against de- 
fendant, that the debt is not a community 
debt, and that it shall not be satisfied out 
of the community property, though plain- 
tiff is seeking no relief against said prop- 
erty: 

See notes to § 3650, negotiable instru- 
ments. 

If a husband sues in his own name to 
ccllect a debt which is community property 
and executes an attachment bond therein, 
his obligation on such bond constitutes a 
community debt, and community real es- 
tate is Hable for its satisfaction: Barnett 
v. O'Loughlin, 14 W., 259. 

A business prosecuted by the husband in 
the interest of the community, and from 
which it will receive the benefits and prof- 
its, is a community business, and for debts 
incurred in the prosecution thereof, the 
property of the community is liable: O. I. 
Co. v. Sagmeister, 4 W., 710; see Bell v. 


Waudby, 4 W.. 7471; Commercial Bank v. 
Scott, wh WwW., 505; Abbott v. Wetherby, 6 W., 
509; 36 Am. St. Rep., 178. 


A debt contracted in the ordinary course 
of the husband’s business for the benefit of 
the community is a community debt: Ab- 
bott v. Wetherby, 6 W., 309. 

Community property is liable for partner- 
ship debts incurred by a member of the 
community in conducting a business in 
which the profits, if any, would belong to 
ior community: Diamond v. Turner, 11 W., 


Any liability incurred by the husband in 
the prosecution of any business is prima 
facie a charge against the community; 
and the presumtion to that effect will con- 
tinue in force until it is overthrown by 
proof that such Hability was not incurred 
in any business of which the community 
would have had the benefit, if profit had 
been realized therefrom: McDonough v. 
Craig, 10 W., 

See note to this case. 

A debt incurred by a husband in another 
state in the prosecution of a business for 
the benefit and support of the family, 
which was enforcible against property ac- 
quired there by the joint labors of hushand 
and wife, though such property might be 
there designated as the separate property 
of the husband, may be enforced in this 
state against the property of the commu- 
nity: La Selle v. oolery, 11 W.. ae over- 
re in La Selle v. Woolery, 14 W.,7 10 

A judgment rendered in this state upon a 
debt created in the state of Wisconsin, 
which, by the laws of that state, was the 
separate individual debt of the husband, 
and enforcible only against his separate 
property, cannot be satisfied out of com- 
munity real property acquired by husband 
and wife in this state long after the debt 
arose: (Le Selle v. Woolery, 11 W., 337, 
overruled); La Selle v. Woolery, 14 W., 170. 

The community character of a debt is not 
changed by the fact that it is evidenced by 
the negotiable note of the husband alone; 
and a judgment rendered upon such note 
is, prima facie. enforcible against the prop- 
erty of the community: McDonough v. 
Craig, 10 W., 240. 

AN ASSIGNMENT by a husband of all 
his property for the benefit of creditors, 
under Law of ’90. p. 8&3. operates as a trans- 
fer of community property, real and per- 
sonal, to the assignee in trust for the pay- 
ment of community debts: Thygesen v. 
Neufelder. 9 W.. 455. 

IN A MORTGAGE of chattels executed 
by hushand and wife, the property being 
presumptively that of the community, an 
affidavit of good faith made by the hus- 
band alone İs sufficient: Harker v. Wool- 
ery, 10 W., 484. 
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A chattel mortgage of community per- 
sonalty may be executed by a husband to 
his wife to secure her for loans from her 
separate estate: Dillon v. Dillon, 13 W., 594. 


ACTIONS — PARTIES, ETC. — See infra 
notes to §§ 5904, 5910, husband and wife as 
parties in action to enforce mechanics’ 
liens on separate or community property. 

See infra notes to §§ 4826, 4827, husband 
and wife as parties. 
sag; Ballinger on Community Property, 

187-190 

See infra notes to $ 4491, liability of com- 
munity. 

In an action for damages for the wrong- 
ful taking of community property the wife 
is a necessary party plaintiff with the hus- 
band: Parke v. Seattle, 8 W., 78. 

And in an action: to foreclose a lien upon 
community real estate: Sagmeister v. Foss, 
4 W., 320. , 

A wife cannot be joined as a party de- 
fendant to a suit on a promissory note exe- 
cuted by the husband alone, although the 
complaint may allege that the note was 
given for a community debt: Commercial 
Bank v. Scott, 6 W., O Na in Mc- 
Donough v. Craig, 10 W., 240. 

In an action upon a negotiable promis- 
sory note executed by the husband alone 
for what is alleged to be a community debt, 
the wife is a proper party defendant; and, 
upon a verdict or finding in favor of the 
plalntiff upon such issue, he is entitled to 
have the debt adjudged as that of the com- 
munity: McDonough v. Craig, 10 W., 240; 
see Gund v. Parke, 15 W., 393, 396. 


Where it appear in an action for dam- 
ages to real property that. plaintiff had 
owned the land and been in possession 
thereof from a date long prior to the pass- 
age of the first statute in this state as to 
community property, it cannot be presumed 
that his wife has such an interest therein 
as to make her a necessary party to the 
action: Spurlock v. Port Townsend 8. Ry. 
Co., 13 W., 29. 

The wife is a proper although not a nec- 
essary party to actions for her personal in- 
ag r e v. Front St. Cable Ry. 

O., si 


ACTIONS—COMPLAINT. ETC.—A com- 
plaint in an action by a judgment creditor 
in which alleges the rendition of a judg- 
ment against the husband. that it was 
based upon a community debt, that the 
record title of the land sought to be 
charged was in the wife. but that it was 
acquired by her after her marriage. and 
the prayer was that the property be de- 
clared community property, that the judg- 
ment be declared a judgment against the 
community and that the property be sub- 
jected to the Hen of the judgment, is de- 
murrable on the ground that it does not 
aa a cause of action: Curry v. Catlin, 

7. 495 

The complaint in an action by a wife to 
set aside a_sheriff’s deed of community 
property, does not state a cause of action 
when it contains no allegation that the in- 
debtedness upon which judgment had been 
rendered was that of the husband alone 
and enforcible only against his separte es- 
tate: Bryant v. Stetson & Post M. Co., 13 
W.. 692. 

In a suit by a wife to vacate a judgment 
against her husband. and a sheriff's sale of 
community real estate thereunder: Held, 
That while under § 4491 she was entitled to 
an action to resist or vacate such sale, yet, 
the burden was on her to prove that the 
judgment was not rendered on a commu- 
nity debt, and was not, therefore, a lien on 
the community real estate: Andrews vV. 
Andrews, 3 W. 

In such case, leave to file a supplemental 
complaint of wife, alleging proceedings for 
divorce and a decree of divorce between 
herself and husband, during pendency of . 
suit, and her purchase at sheriff’s sale 
thereunder of her husband’s interest in the 
community real estate, was properly re- 
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fused, as amounting to the substitution of 
a different cause of action: Id. 

DEBTS — SATISFACTION OF. —A hus- 
band’s interest in community property 
cannot be sold on execution to satisfy a 
judgment against him tor his individual 
debt: Stockand v. Bartlett, 4 W., 730; see 
La Selle v. Woolery, 14 W., 70, 73; but the 
community personal property can be sold 
on execution to satisfy a judgment against 
the husband for his separate debt: Powell 
en 13 W., 577; Gund v. Parke, 15 W., 


A sale of community property upon a 
judgment for a partnership debt cannot be 
collaterally attacked on the ground that 
there was sufficient partnership property 
to satisfy the execution: Diamond v. Tur- 
ner, 11 W., 

A levy on all the husband’s interest in 
the community property authorizes a sale 
of the property standing in the husband’s 
name for the benefit of the community: 
wn v. Donohoe-Kelly Banking Co., 15 


399. 

Where a husband who held stock in a 
corporation for the benefit of the commu- 
nity became surety for the corporation in 
order to protect its business, the Hability 
so incurred was enforcible against the real 
estate: Horton v. Donohoe-Kelly Banking 
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Co., supra; Investment Trust v. Hender, 12 
W., 559, distinguished; see McKee v. Whit- 
worth, 15 W., 

Levy of execution upon community real- 
ty against the husband upon a contract of 
suretyship may be enjoined at the suit of 
the wife: Spinning v. Allen, 10 W., 570; 
see references and notes to next section. 

Where a judgment has been rendered 
against the husband alone for a commu- 
nity debt, the levy of execution thereunder 
against the separate property of the hus- 
band or the community property of hus- 
band and wife cannot be enjoined: Curry 
v. Catlin, 9 W., 495. 

From the fact that an execution has been 
issued and returned unsatisfied for want 
of community property upon which to levy, 
it must be presumed, in the absence of ex- 
press proof to the contrary. that the com- 
munity had no property with which to sat- 
isfy the judgment: Klosterman v. Harring- 
ton, 11 W., ; 

A judgment against husband and wife is 
warranted in an action to recover money 
which plaintiff was induced to pay for cer- 
tain property upon the false representa- 
tions of the husband, when title to the 
property was in the wife’s name and the 
consideration therefor was coment ay 
property: Oudin v. Crossman, 15 W., 51 


Community Realty, Conveyance of, etc. 


The husband has the management and control of the community real 
property, but he shall not sell, convey, or encumber the community real estate, 
unless the wife join with him in executing the deed or other instrument of 
conveyance by which the real estate is sold, conveyed, or encumbered, and 
such deed or other instrument of conveyance must be acknowledged by him 


and his wife: 


Provided, however, That all such community real estate shall 


be subject to the liens of mechanics and others for labor and materials fur- 
nished in erecting structures and improvements thereon as provided by law in 


other cases, 
sale on execution issued thereon. 


For provisions to protect innocent pur- 
chasers of community real property, see 
$§ 4544-4547 infra. As to conveyances of 
community property between husband and 
wife. and the execution of a power of at- 
torney by either authorizing the sale of 
such property, see §§ 4559-4543 infra. 

See references to $ 448%. 

See references and notes to last section 
and to 88 4488, 4489, 

See Infra §§ 5904, 5910, proceedings involv- 
ing mechanic's liens. 

See infra § 5915, community interest in 
land, how charged with mechanic's lens. 

Se Infra § 4580, burden of proof in trans- 
actions between husband and wife. 

See infra § 4539, conveyances 
spouses, 

See infra $ 4544, record title, effect of on 
community lands. 

See infra § 4545, 
claims. 

See infra § 4542, power of attorney to con- 
vey community property. 

See generally Ballinger on Community 
Property. 

See infra § 4640 et seq., when liens become, 
seized of estates. 

CONVEYANCE OF COMMUNITY 
REALTY.—A spouse in whose name com- 
munity property is standing cannot dispose 
of the same without the other spouse join- 
ing in the conveyance, regardless of the 
fact as to whether or not they are living 
together: Sadler v. Neisz. 6 W.. 1923; and 
Where husband and wife are living together, 
a deed executed by the husband alone will 


between 


inventory of separate 


to liens of judgments recovered for community debts, and to 
[Cd. 781, § 2410; 1 H. C., § 1400. ] 


pass no interest in community real estate 
although the husband may have repre- 
sented himself as a single man, and have 
a ase in the deed: Adams v. Black, 

If a person, ignorant of the community 
character of certain real estate, contracts 
with husband alone for its purchase, he 
can rescind the contract and recover pur- 
chase money paid thereon only upon the 
refusal of the husband and wife to accede 
to a demand for a contract in which both 
join: Colcord v. Leddy, 4 W.. 791; followed 
in Isaacs v. Holland, 4 W., 54: see Hunt v. 
Stearns, 5 W., 165; Grippen v. Benham, 5 
W.. 594; Deitz v. Winehill, 6 W.. 111; Tryon 
v. Davis. 8 W.. 109. 

Subsequent to the act (L. '79. p. 77) a hus- 
band cannot enter into a valid contract for 
sale of community real property without 
his wife joining therein. A vendee under 
such contract, with knowledge or notice of 
the fact that the subject matter was real 
estate belonging to the community, cannot 
recover damages for the husband’s failure 
to execute the contract: Holyoke v. Jack- 
son, 3 W. T.. 235: affirmed tn Andrews v. 
Andrews, 3 W. T.. 290; Hoover v. Chamber, 
3 W. T., 29, 31; Isaacs v. Holland, 4 W. 35: 
Colcord v. Leddy, 4 W.. 792; Stoekstill v. 
Bart. 47 Fed. Rep.. 235. 

Real property acquired by the community 
under the provisions of the Law of Iss, 
which gave the husband power to convey 
the entire title by his separate deed, could 
not be conveyed away by the husband after 
his wife's death, so as to pass her interest, 
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while the Law of 1871 (Laws, p. 73, § 22), 
declaring that one-half the community 
property should belong to the wife and her 
heirs forever, was in force: Mabie v. Whit- 
taker, 10 W., 656. 

The holding possession of, and making 
improvements upon, the land of a railroad 
company, does not constitute an interest in 
real estate, and the sale of the improve- 
ments may be made by a contract of the 
husband alone: Fowler v. Burke, 13 W., 13; 
following Lombard Inv. Co. v. Carter, 7 
W., 4; citing Sadler v. Niesz, 5 W., 182; 
Holyoke v. Jackson, 3 W. T., 235; Hill v. 
Young, 7 W., 3; Adams v. Black, 6 W., 528. 


Upon the death of the wife, the husband's 
power to dispose of community realty, al- 
though acquired under the act of 1869, 
ceased, and the property became vested by 
moities in the husband and children: Hill 
v. Young, 7 W., 33. 


A CONTRACT TO LEASE community 
real estate by a married man, without his 
wife joining in the manner prescribed by 
this section, is clearly in contravention of 
the prohibition on the husband contained 
therein: Hoover v. Chambers, 3 W. T., 26; 
Jackson v. Holyoke, 3 W. T., 235; a lease of 
lands in this territory is an incumbrance 
upon real cstate under this section: Hoov- 
er v. Chambers, supra. 

One who has contracted with a married 
man for the purchase of community prop- 
erty cannot refuse to complete the contract 
where both husband and wife jointly exe- 
cute and tender a deed thereto: Wooding 
v. Crain, 10 W., 35. 

Where a contract for the conveyance of 
land has been executed by the husband 
alone, a complaint in an action to enforce 
its specific performance is not demurable 
from the fact that it alleges the tender of 
a deed in which both spouses join, as such 
tender does not raise a presumption that 
the land is community property: Id. 

Where a husband executes a lease of 
community land, and the tenant not know- 
ing that the lands are community property, 
he can only avoid the performance of his 
part of the terms of the lease by first de- 
manding a valid lease, and by surrender- 
ing the premises in case of a refusal to 
give him one: Isaacs v. Holland, 4 W., 54: 
cited in Tryon v. Davis, 8 W., 109; principle 
applied in Colcord v. Leddy, 4 W., 794, 795; 
Deitz v. Winehill, 6 W., 111. 

Where a tenant has gone into possession 
of community land under an agreement of 
hushand and wife to execute to him a valid 
lease for a period of five years, but the 
lease has been excuted by the husband 
alone, the tenant is entitled to specific per- 
formance of the contract, on showing per- 
formance of all the conditions on his part: 
Payne v. Still, 10 W., 433. 

Before a lessee can elect to rescind a lease 
of community real estate, which has been 
executed by but one of the spouses, he 
must give the contracting party an oppor- 
tunity to furnish a contract legally execut- 
ed: Tryon v. Davis, supra. 

Even if the possession of the land of an- 
other and the making of improvements 
theron would constitute an interest in such 
land, the abandonment thereof by the hus- 
band, coupled with the placing of a pur- 
chaser in possession of the improvements, 
and the failure on the part of the wife to 
make any objection thereto, would pass a 
good title to the improvements, though the 
wife might possess a community interest 
therein: Fowler v. Burke, 13 W., 13. 

If the husband does not acquire other 
than an equitable interest in the land, the 
community, or the wife as a member there- 
of, obtains no such interest therein as can 
be asserted against one having superior 
equities: Calhoun v. Leary, 6 W., 17. 

Where services are rendered in consider- 
ation of a contract for the conveyance of 
land, and such contract proves to be void 
for the reason that it was made by the 
husband alone for the conveyance of com- 
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munity property, in which the wife refuses 
to join, the party rendering such services 
is not compelled to resort to specific per- 
formance, but may sue upon the quantum 
meruit: Graves v. Smith, 7 W., 14. 

An assignment of community real estate 
for the benefit of creditors by a husband 
alone is not such a conveyance or incum- 
brance of the property as will violate this 
section: Thygesen v. Neufelder, 9 W., 455. 

Action to recover money paid on lease 
executed by husband alone cannot be main- 
tained: Deitz v. Winehill. 6 W.. 109. 

CONVEYANCE—ESTOPPEL.—A convey- 
ance by a husband alone of community 
property, the legal title to which is in him- 
self, is not void. but voidable only; and 
where he has held himself out to the pub- 
lic for a number of years as an unmarried 
man, and his wife has lived in a distant 
part of the country separate from him, 
asserting none of her rights as his wife, 
and unknown to the community where he 
dwelt, they are estopped from setting aside 
the husband’s deed, provided the grantee 
has made a reasonable effort to ascertain 
whether his grantor is a married man: 
Sadler v. Neisz, 5 W., 182; Ballinger on 
Community Property, §§ 112, 113. 

If a wife by her own conduct has enabled 
her husband to hold himself out to the 
world as an unmarried man, she is 
estopped from setting up a community in- 
terest in land sold by him to an innocent 
purchaser: Sadler v. Neisz, supra. 

If either spouse sees fit to allow the other 
to act and represent himself or herself as 
a single person, under such circumstances 
and for such a time as would induce per- 
sons of reasonable prudence to believe that 
such spouse is in fact a single person, then 
the community has no existence so far as 
the public, having no knowledge of the 
legal relation of husband and wife, are con- 
cerned, and neither the community, nor 
either member thereof, can assert its exist- 
ence to the detriment of those dealing with 
such spouse as a single person: Canadian, 
etc., Trust Co. v. Bloomer, 14 W., 491. 


Where a wife, residing in a distant state, 
has parted from her husband and has 
treated such separation as final, permitting 
him to go where he pleased and do what 
he liked, without any effort to follow him, 
during which separation he has held him- 
self out to be a single man, and has ac- 
quired and conveyed lands as an unmar- 
ried man, the wife is estopped from claim- 
ing a community interest in such lands as 
against an innocent purchaser: Nuhn v. 
Miller, 5 W., 405; Sadler v. Neisz, supra. 


Although a mortgage of real estate may 
have been executed by the husband alone, 
foreclosure thereof may be had, when the 
mortgage itself declares that the maker is 
an unmarried man, and there is little or no 
testimony showing Knowledge on the part 
of the mortgagee of the maker’s marriage: 
Schwabacher Bros. & Co. v. Van Reypen, 
6 W., 13. 

Although a wife residing in a foreign 
state may have procured a divorce from 
her husband, who had settled in this state 
and acquired lands here, and although she 
may have been induced through fraudulent 
representations to release her right in such 
lands for a greatly inadequate considera- 
tion, being ignorant of her rights under the 
community property laws of this state, vet 
the fact that she had actual knowledge of 
the tracts owned by her husband, had seen 
the property and could have discovered its 
value upon inquiry, had consulted attor- 
neys in her divorce proceeding who could 
have advised her as to her community 
rights and who were in a position to know, 
or easily learn, the value of the lands in 
controversy. renders her chargeable with 
such knowledge of the facts constituting 
the fraud. as would set the statute of limi- 
uona running: Morgan v. Morgan, 10 


See infra § 4800, subd. 4, notes. 
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A FRAUDULENT CONVEYANCE by a 
husband to his wife of community property 
is not a transfer by one joint debtor to an- 
other; but while it is good between them 
it is void as to creditors: Ewing v. Van 
Wagenen, 6 W., 

See Ballinger on Community Property, 
$3 61, 100, 

Where, at the time of the conveyance of 

certain community lands by a husband to 
his wife, without the sacsine. of any con- 
sideration between them, the community 
is indebted to creditors, and sufficient prop- 
erty is not retained by the community to 
satisfy such claims, the conveyance is a 
voluntary one, although the community 
may in fact be indebted to the wife, and is 
therefore fraudulent as to existing credit- 
ors: Klosterman vV. Hari iigton, 11 W., 138; 
see Mayer v. Frasch, 7 W., 

Since the conveyance of lena by the hus- 
band to the wife has the effect of changing 
its community character to that of sepa- 
rate property of the wife, when such con- 
veyance is in fraud of creditors of the com- 
munity, the deed should be set aside in 
order that purchasers at a sale under an 
execution which binds only community 
property should be informed as to the state 
of the title: Id. 

The filing of a writ of attachment against 
the husband will not affect the rights of a 
subsequent purchaser from the wife of 
lands standing in her name, although such 
lands may have theretofore been conveyed 
by the husband to the wife in fraud of 
creditors, when such subsequent purchaser 
has no knowledge of the fraud, and no ac- 
tual notice that the attachment Hen sought 
to be impressed upon the lands in the wife’s 
name: erf v. Montgomery, 15 W., 483. 

LIABILITY OF THE COMMUNITY.— 
Where an assessment is made to the hus- 
band alone, upon lots that are community 
property, it is sufficient when the wife is 
made a party to the action to foreclose the 
ag nt lien: Town of Elma v. Carney, 
For liability of the community in Wash- 
ington see Ballinger on Community Prop- 
erty, §§ 146-151. 

See notes, supra § 4490, actions—partles. 

Under this section the husband is empow- 
ered to contract for the erection of build- 
ings on the community real estate and 
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subject it to mechanics’ liens: Littell & 
Smythe Mfg. Co. v. Miller, 3 W., 480. 

Under the laws of this state "community 
real estate is exempt from execution on a 
judgment rendered against the husband, 
who, as constable, wrongfully sold mort- 
gaged personal property, under execution: 
Brotton v. Langert, 1 W., 73; distinguished 
in Sadler v. Neisz, 5 W., 194; Nuhn v. Mil- 
ler, 5 W., 405; 34 Am. St. Rep., 873, note. 

Injunction wil not lie to restrain the sale 
of community real estate against which a 
decree of sale had been entered in a pro- 
ceeding for foreclosure of a mechanic’s lien 
to which the wife had not been made a 
pariy: aer v. Bellingham Bay, etc., Co., 


Where a husband contracts to pay a 
commission for the sale of community 
lands, without having any authority from 
the wife for that purpose, and judgment is 
obtained against him alone on his contract, 
the wife may enjoin the sale of the com- 
munity lands on execution: McGlauflin v. 
Merriam, 7 W., 

See infra notes to § 5432, Injunctions in 
actions involving community property. 

On foreclosure of a mortgage upon land 
which had been subsequently conveyed by 
the mortgagor to another. who assumed 
payment of the mortgage, the grantee and 
his wife. when such land is their commn- 
nity property, are subject to a deficiency 
judgment which may be enforced against 
their community property and the separate 
property, of the husband: Solicitors’ L. & 

Co. v. Robins, 14 W., 

T Where an agreement ‘for the sale of land, 
which is made at the request and with the 
full knowledge, acquiescence, consent and 
ratification of the vendor’s wife, recites 
that the vendor named in the contract is 
the owner of the land, the wife is estopped 
from setting up any title to the land: Kon- 
nerup v. Frandsen, 8 W., 551. 

Although a contract for the sale of com- 
munity land as finally committed to writ- 
ing is signed by the husband alone, yet the 
wife is estopped to deny her interest in the 
ecntract when it was made hy her kusband 
at her request, with her knowiedge and 
consent as to its terms, and she has vul- 
lowed the other party to the contract to 
perform his part of it, and has accepted 
the fruits of it: Id. 


Nothing contained in any of the provisions of this chapter, or in any 


law of this state, shall prevent the husband and wife from jointly entering into 
any agreement concerning the status or disposition of the whole or any portion 
of the community property, then owned by them or afterwards to be acquired, 
to take effect upon the death of either. But such agreement may be made at 
any time by the husband and wife by the execution of an instrument in 
writing under their hands and seals, and to be witnessed, acknowledged, and 
certified in the same manner as deeds to real estate are required to be, under 
the laws of the state, and the same may at any time thereafter be altered or 
amended in the same manner: Provided, however, That such agreement 
shall not derogate from the right of creditors, nor be construed to curtail the 
powers of the superior court to set aside or cancel such agreement for fraud, 
or under some other recognized head of equity jurisdiction, at the suit of 
either party. [Cd. 781, § 2416; 1 H. C., § 1401.] 


Sce references to $ 4188 

“Chapter”: See note to § 4496 infra. 

AS to burden of proof in cases involving 
transactions between husband and wife, 


see 8 4580. 

DEEDS.—As to the manner in which 
deeds may be executed, consult § 4518 et 
seq. 
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2 4493. Separate Earnings of Wife, etc. 


A wife may receive the wages of her personal labor, and maintain an 
action therefor in her own name, and hold the same in her own right, and she 
may prosecute and defend all actions at law for the preservation and protection 
of her rights and property as if unmarried. [Cd. 781, § 2404; 1 H. C., § 
1402. ] 


See references to § 4488. strued together, to the effect that the wife's 
See infra § 4827, wife as pace to actions. earnings only become separate property 
See infra § 4526, husband and wife must while she is living separate and apart from 

join in actions, when. her husband: Abbott v. Wetherby, 6 W., 
This and the next section must ke con- 537, dl. 


? 4494. Earnings of Wife and Minor Children. 

The earnings and accumulations of the wife and of her minor children 
living with her, or in her custody while she is living separate from her hus- 
band, are the separate property of the wife. [Cd.’81, § 2413; 1 H. C., § 1403-] 

See Infra § 553) Reparite property of wife exempt, when. 
? 4495. Tenancy in Dower and by Curtesy Abolished. 

No estate is allowed the husband as tenant by curtesy, upon the death 
of his wife, nor is any estate in dower allotted to the wife upon the death 
of her husband. [Cd. ’81, § 2414; 1 H. C., § 1405.] 

See references to § 4438. 


See infra § 4622, tenancy in dower and curtesy abolished. 


?@ 4496. Liberal Construction. 

The rule of common law that statutes in derogation thereof are to be 
strictly construed has no application to this chapter. This chapter establishes 
the law of this state respecting the subject to which it relates, and its provisions 
and all proceedings under it shall be liberally construed with a view to effect 
its object. [Cd. 781, § 2417; 1 H. C., § 1406.] , 


“This chapter” is chapter 18 of the Code the second and third chapters of this title, 
of ’81, the provisions of which, as modified and in §§$ 4540, 4546, 4621. 
by subsequent legislation, are embodied in See references to § 4488. 


3 4497. Chapter Not Retroactive. 


This chapter shall not be construed to operate retrospectively, and any 
right established, accrued, or accruing, or in anything done prior to the time 
this chapter goes into effect, shall be governed by the law in force at the time 
such right was established or accrued. [Cd. ’81, § 2418; 1 H. C., § 1407.] 


“This chapter’: See note to last section. See references to § 4488. 


CHAPTER III. 
OF GENERAL PROVISIONS RELATING TO HUSBAND AND WIFE. 


3 4502. Married Persons May Acquire and Hold Property, How. 


Every married person shall hereafter have the same right and liberty to 
acquire, hold, enjoy, and dispose of every species of property, and to sue and 
be sued as if he or she were unmarried. [Cd. 81, § 2396; 1 H. C., § 1408.] 
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See references to § 4488. 

See notes to § 4493 supra. 

See notes to § 4489 supra. 

Under this section the husband and wife 
conjointly constitute the head of the fam- 
ily, and each, therefore, in contemplation 
of law, is a householder: Rosencrantz v. 
Ty., 2 W. T., 267. 
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The provisions of the Code of '81, chapter 
183 (constituting this title), which give a 
married woman the right to enter into con- 
tract and manage her separate property, 
do not empower her to make a contract of 
partnership with her husband: Board of 
Trade v. Hayden, 4 W., 263; 31 Am. St. 
Rep., 919 


2 4503. Civil Disabilities of Wife Abolished. 
All laws which impose or recognize civil disabilities upon a wife, which 


are not imposed or recognized as existing as to the husband, are hereby abol- 
ished, and for any unjust usurpation of her natural or property fights she shall 
have the same right to appeal.in her own individual name to the courts of law 
or equity for redress and protection that the husband has: Provided always, 
That nothing in this chapter shall be construed to confer upon the wife any 
right to vote or hold office, except as otherwise provided by law. [L. 79, p. 
151, § 1; Cd. 781, § 2398; 1 H. C., § 1409.] 


“This chapter”: See note to § 4497. impose or recognize civil disabilities upon 


Women are excluded from the right of 
suffrage, except at school elections, by the 
constitution, Art. VI., § 1. The right to 
vote, at school elections may be conferred 
upon women by the legislature: Const., 
Art. VI., $ 2; and is conferred by § 2384 
supra. 

Common law rights and status of mar- 


a wife which are not imposed or recognized 
as existing as to the husband, is limited by 
$$ 4490, 4491, supra, on the ground that gen- 
eral provisions must yield to special ones: 
oa & Smythe Mfg. Co., v. Miller, 3 W., 
480. 
Chapter 18 of the Code of '81 removed 
the common law disability of a wife as a 


member of the family, and placed her in a 
osition of equality with her husband: 
Rosencrants v. Ty., 2 W. T., 267. 


ried women reviewed: Phelps v. Str. City 
of Panama, 1 W. T., 518. 
This section, abolishing all laws which 


3 4504. Contracts and Liabilities of Wife. 

Contracts may be made by a wife, and liabilities incurred, and the same 
may be enforced by or against her to the same extent and in the same manner 
as if she were unmarried. [Cd. 81, § 2406; 1 H. C., § 1410.] 


mistake, since this section does 
with the wife's legal disability to 
Murdock v. Leonard, 15 W., 142. 


See references to § 4488. mutual 
The deed or contract of a married woman away 
may be reformed in this state, in cases of contract: 


@ 4505. May Sue Each Other. 

Should either husband or wife obtain possession or control of property 
belonging to the other, either before or after marriage, the owner of the 
property may maintain an action therefor, or for any right growing out of . 
the same, in the same manner and to the same extent as if they were unmar- 
ried. [Cd. 81, § 2401; 1 H. C., § 1411.] 


See references to § 4488. See supra references to § 4493. 


¢ 4506. Injuries by Married Woman, Liability for. 

For all injuries committed by a married woman, damages may he recov- 
ered from her alone, and her husband shall not be responsible therefor, 
except in case where he would be jointly responsible with her if the marriage 
did not exist. [Cd. ’81, § 2402; 1 H. C., § 1412.] 


See references to § 4488. 


l 4507. Ante-Nuptial and Separate Debts. 
Neither husband or wife is liable for the debts or liabilities of the other 
incurred before marriage, nor for the separate debts of each other, nor is the 
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rent or income of the separate property of either liable for the separate debts 
of the other. [Cd. 81, § 2405; 1 H. C., § 1413.] 


ace tree Coa aeparaie property of wife Sr iene Be gent primer erate PRODIN 
exempt, when. 
? 4508. Family Expenses, Liability for. 

The expenses of the family and the education of the children are charge- 
able upon the property of both husband and wife, or either of them, and 
in relation thereto they may be sued jointly or separately. [Cd. ’81, § 2407; 
1 H. C., $1414] 


See references to § 4488. 


24509. Custody of Children. 

Henceforth the rights and responsibilities of the parents, in the absence 
of misconduct, shall be equal, and the mother shall be as fully entitled to 
the custody, control, and earnings of the children as the father; and in case 
of the father’s death, the mother shall come into as full and complete control 
of the children and their estate as the father does in case of the mother’s 
death. [L. 779, p. 151, § 2; Cd. 781, § 2399; 1 H. C., § 1415.] 


See infra § 5722, custody of children in di- See infra notes to § 5814. 
vorce proceedings. 


CHAPTER IV. 
OF THE AGE OF MAJORITY. 


34511. Men Are of Age at Twenty-One, Women at Eighteen. 

Males shall be deemed and taken to be of full age for all purposes at the 
age of twenty-one years and upwards; females shall be deemed and taken to 
be of full age at the age of eighteen years and upwards. [L. 54, p. 407, § 1; 
L. 763, p. 434, § 1; L. 66, p. 92, $1 ;Cd. 781, § 2363; 1 H. C., § 1416.] 


24512. Married Female Deemed to be of Age, When. 


All females married to a person of full age shall be deemed and taken 
to be of full age. [L. 754, p. 407, § 2; L. 763, p. 434, § 2; Cd. 781, § 2364; 1 
H. C., § 1417. ] 
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TITLE XXV. 


OF THE RIGHTS OF PROPERTY. 


CHAPTER I. 


Or DEEDS AND OTHER INSTRUMENTS AFFECTING REAL 


PROPERTY 4517 
II. Or CHATTEL MORTGAGES 4557 
III. Or SATISFACTION oF MORTGAGES 4563 
IV. Or LEASES 4568 
V. OF STATUTE oF FRAUDS AND FRAUDULENT CONVEYANCES 4575 
VI. OF CONDITIONAL SALES OF PERSONAL PROPERTY 4585 
VII. Or CONDITIONAL SALES oF ROLLING Stock AND RAIL- 
WAY EQUIPMENTS . 4588 
VIII. Or Wiis. f ; 4594 
IX. Or DEscENT 4620 
X. Or DISTRIBUTION . 4638 


CHAPTER I. 


OF DEEDS AND OTHER INSTRUMENTS AFFECTING REAL PROPERTY. 


? 4517. Conveyances to be by Deed. 


All conveyances of real estate, or of any interest therein, and all con- 
tracts creating or evidencing any encumbrance upon real estate, shall be by 


deed. [L. ’54, p. 402, § 1; L- 60, p. 299, § 1; L. 63, p. 430, § 1; L. ’73, p. 
465, § 1; L.’77, p. 312, § 1; Cd. 81, § 2311; L. ’86, p. 177, § 1; L. 788, p. 50, 
§1; 1H. C., § 1422; Abb. R. P. S., p. 271.] 


See supra 8 4364, instruments transmitted 
by telegraph. 

See supra §§ 1782, 1784, and notes, 
deeds. 

See supra §§ 4490, 4491, and notes, commu- 
nity property. 

See notes to next section. 

This section, requiring contracts for the 
conveyance of land or of any interest 
therein to be by deed is applicable to agree- 
ments between partners for the transfer of 
partnership lands from one to the other: 


tax 


Brewer v. Cropp, 10 W.. 136; 
Nichols v. Oppermann, 6 W., 618. 
An assignment of a mortgage does not 
fall within the provisions of this section: 
Howard v. Shaw, 10 W., 151, 156. 

A verbal license to enjoy a permanent 
prices on the land of another is revoca- 
le at the will of the licensor, although 
money may have been expended thereunder 
by the licensee: Hathaway v. Yakima 
Water, etc., Co., 14 W., 469. 


following 
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A deed shall be in writing, signed by the party bound thereby, and 
acknowledged by the party making it, before some person authorized by the 


laws of this state to take the acknowledgment of deeds. 


[Cf. L- °54, p. 402; 


Cd. °81, § 2312; L. 786, p. 177, § 2; L.°’88, p. 50, § 2; 1 H. C., § 1423.] 


See references to last section. 

See infra § 4523, private seals abolished. 

See notes to § "2907 supra, conveyances of 
tide lands. 

See infra § 4537, confirmation of sheriff's 
deeds in certain cases. 

See notes to § 5296 infra, conveyance by 
sheriff under execution sale. 

See notes to § 5500 infra, actions to auia 
title, ete. 

See notes to § 5885, deeds construed as 
mortgages. 

See infra § 6381 and notes, specific per- 
formance of decedents’ contracts. 

See infra § 4575 et seq., statute of frauds, 

See infra § 4594 et seq., wills. 

See infra § 6046, copies of recorded instru- 
ments as evidence. 

See note to § 4535, recording, when equiv- 
alent to delivery. 


CONVEYANCES—EXECUTION, DE- 
LIVERY.—A deed is not complete without 
delivery to the grantee personally, or to 
some third person for him: Nichols v. Op- 
permann, 6 ., 618, 619. 

A deed deposited with a third person to be 
delivered to the grantee upon the happen- 
ing of some future certain event is in es- 
crow, but, if the happening of the event is 
uncertain, or the grantor reserves or re- 
tains control over ae instrument, it is not 
an escrow: Id., 

The condition’ upon ick a deed is deliv- 
ered in escrow may rest in and be proved 
by parol; but this rule presupposes a valid 
contract to convey: Id., 619. 

An undelivered deed, or one not in es- 
crow, is not evidence of a valid contract to 
convey land, as such conveyance must be 
by deed: Id., 


Delivery of a certain deed found among 
the papers of the grantor after his death 
cannot be presumed, when the only evi- 
dence thereof is that the grantor made the 
deed and intended that at some time the 
grantees therein named should become the 
owners of the land therein described, but 
there is nothing tending to show that he 
ever did anything in connection with the 
deed, or said anything in reference thereto, 
which clearly showed his intention that the 
titike should pass from himself to the 
grantees named during a lifetime: At- 
wood v. Atwood, la W. 

If a deed has been drawn up by a grantee 
and sent to the grantor to be executed, 
with directions to record same, the record- 
ing officer on delivery to him becomes the 
agent of the grantee, and such delivery 
gives the deed full force: Prignon v. Daus- 
sat. 4 W., 199. 

Ifa grantor delivers a duly executed deed 
to a grantee with the understanding that 
it should take effect upon the payment of 
certain liens and the execution of a mort- 
gage by the grantee, the deed becomes 
operative at once and passes title to the 
anaes absolutely: Richmond v. Morford, 

T. 

The presumption of the regular execution 
and delivery of a deed arising from its be- 
ing found in possession of the grantee and 
being in due form is not overcome by the 
positive testimony of one of the grantors 
that she never executed it, when such pre- 
sumption is sustained by numerous other 
cireumstances consistent therewith: Nixon 
v. Post, 13 W., 181. 

The presumption as to the due execution 
of a deed. regular upon its face, and shown 
to have been signed by each of the grant- 
ors therein, is not overcome by the testi- 


mony of the grantee that one of the grant- 
ors was out of the city at the time of its 
execution and could not have signed the 
deed: Duggar v. Depsey, 13 W., 396. 

A purchaser under a contract of sale of 
lands, in the absence of any fraud on ven- 
dor’s part, is not relieved of his obligation 
to demand a deed as a condition of his 
right to rescind for failure to deliver a 
valid deed, merely because the vendor has 
delivered to him a deed which was incom- 
plete when executed: Id. 

Where a deed has been executed by all 
but one of several co-grantors, and it has 
been left with a notary public for the pur- 
pose of securing the signature of the re- 
maining grantor, but is not to be delivered 
until the consideration agreed upon should 
be ready to pass, such notary is the agent 
of the grantors and bound to hold the deed 
for them, even after its completion, until 
he has their direction to deliver it to the 
grantee; and the grantee, by procuring the 
uncompleted deed from the notary and 
placing it upon record, obtains no rights 
thereunder: Healy v. Seward, 5 W., 319. 

Under a statute requiring two witnesses 
to a deed to land, there must be two wit- 
nesses to the signature of each of the par- 
ties executing the deed: Carson v. Thomp- 
son, 10 W., 

It’ will be observed that the later enact- 
ments obviate the necessity for witnesses. 

Although a deed to lands is not sealed 
and acknowledged as required by statute, 
such insirument is sufficient to pass the 
equitable title of the grantor and those 
holding under him, and can be maintained 
as a contract for a deed: Edson v. Knox, 
8 W., 642; Carson v. Thompson, supra. 


ACKNOWLEDGEMENT.—If land is 
deeded to a wife as her separate property, 
the acknowledgement of the grantors may 
be taken before the grantee’s husband, if 
he is authorized to take acknowledge- 
ments: Nixon v. Post, 13 W., 181. 

The authority of a notary de facto to 
take the acknowledgement of a deed can- 
not be questioned collaterally: Bullene v. 
Garrison, 1 W. T., 

In an action to cancel a deed executed by 
an ignorant Indian, with Hmited knowledge 
of the English language, and where the cer- 
tificate of the officer taking the acknowl- 
edgement fails to show that he made 
known the contents of the deed to the 
grantor before acknowledgement, the cer- 
tificate cannot be accepted as proof of the 
grantor’s knowledge of the contents of the 
deed: Jackson v. Tatebo, 3 W., 45 

GRANTEE.—A tax deed to eee Dunn, 
deceased, estate,” is void for want of a 
grantee. The deed should have been made 
to the executor or administrator of the de- 
ceased: McInerney v. Beck, 10 W., 515, 518. 

Where an agreed statement of facts upon 
which a case is tried sets up that certain 
real estate was conveyed to defendants by 
grantor as a surviving partner the object- 
tion cannot be urged that the deed upon 
its face purports to convey only the in- 
dividual interest of the grantor: Dyer v. 
Morse, 10 W., 492. 

NOTICE.—A privy to a deed is bound by 
the notice it imports, whether possessed of 
actual notice or not; and open, notorious 
exclusive possession is notice to the world 
of the real title of the one in possession: 
Skellinger v. Smith, 1 W. T., 3 

CONSIDERATION. —Where a conveyance 
of lands has been given in consideration 
that the family of the grantee should re- 
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side thereon as neighbors to the grantor, 
the conveyance will be upheld, although 
the grantor was an old man, easily influ- 
enced by little attentions and acts of kind- 
ness, and in spite of the fact that more 
intimate acquaintance disturbed their con- 
geniality, or that they had trouble over 
some subsequent transaction: White v. 
Johnson, 4 W., 

Where a deed recites that the considera- 
tion therefor is the promise of the grantee 
to marry the grantor, the deed containing 
the recital having been drafted by the 
grantee and sent to the grantor for execu- 
tion, it is unnecessary, in order to render 
the consideration sufficient, that there 
should be a written memorandum of the 
contract of marriage signed by the grantee: 
Prignon v. Daussat, 4 W., 11 

See notes under '8 4575 infra, fraudulent 
conveyances. 

EVIDENCE. — The highest possible evi- 
dence of a deed and of its contents, before 
and since the registration laws, is the deed 
itself; the execution and delivery having 
first been duly proved, and the record of 
the deed. showing it to bear a given date, 
must yield to the deed itself: Skellinger v. 
Smith, 1 W. T., 369. 

If the validity of a deed as against third 
parties is contested on the ground that it 
was an unacknowledged instrument. as dis- 
closed by the record in the auditor's office, 
the original deed itself. when purporting to 
be regularly acknowledged hefore a proper 
officer, is admissible in evidence without 
further proof of its execution: Gardner v. 
Port Blakely M. Co., 8 W., 1. 

A deed purporting to be made by the at- 
torney in fact of the grantor is no evidence 
of the grantee’s title. unless it is shown 
that the attorney in fact had authority to 
make the deed, or that the grantee went 
into possession under the deed: Territory 
v. Klee, 1 W., 


ALTERATION.—The force of written in- 
struments, fair upon their face, cannot be 
changed by oral proof of alteration, unless 
it is of a satisfactory character: Duggar 
v. Dempsey, 13 W., 

An alteration of an instrument under 
seal, after delivery has been consummated, 
avoids the instrument; and the alteration 
should he sanctioned hy the same acts as 
are required in the execution and delivery 
of the original instrument: Wallāa Wala 
Co. v. Ping. 1 W. T., 339. 

Alterations in a deed, after it has been 
signed and sealed. and placed beyond the 
control of the maker. for delivery, but he- 
fore the same has heen delivered. renders 
the deed void, as against the maker, unless 
he afterwards in due form assents to such 
deliverv: Id.; followed in King Co. v. Fer- 
ry. 5 W.. 539: 34 Am. St. Rep.. R83. 

DESCRIPTION. — A description of prop- 
erty in a deed as “all that certain quarter 
of the east half of the southeast quarter of 
the southeast quarter of section 20, marked 
pink in the sketch hereunto attached. in 
township 25 north. range 4 east. in King 
county, containing ten acres, more or less,” 
is sufficient to describe the premises, al- 
though the sketch indicated may he with- 
ee ten, coloring: Hutchcraft v. Lutwig, 

Tf the description in a conveyance of land 
can be made certain bv reversing the 
courses from a point referred to in the 
third call as the southwest corner of the 
tract to he conveved and the southeast 
corner of an adjacent tract, and a consid- 
eration of the description as a whole indi- 
cates that such common corner Ís intended 
as a controlling point, the deed E ee 


so construed: Edson v. Knox, 
Peabody v. Nicklin, 8 W.. 660; Tsensee v. 
Peabody. 8 W., 660: Carson v. Thompson, 


10 WV., 298 

Land was described in a deed according 
to the system of the United States govern- 
ment survey, without designating the coun- 
ty and territory in which it lay, though the 
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deed was executed and recorded in the 
proper county: Held, That since the court 
takes judicial notice of the United States 
surveys, the description was sufficient: 
Carson v. Railsback, 3 W. 68. 

Where a grantor conveys lands, describ- 
ing them according to government survey, 
the presumption is that the deed conveys 
all the land within the subdivision de- 
scribed, according to the actual survey: 
but parol evidence is admissible to. show 
the intention to convey a definite piece of 
land, and that the parties were mistaken 
in the location of the government line: 
Squire v. Greer, 2 W., 

If a deed describes land conveyed as com- 
mencing at a point due west of the north- 
east corner of a certain section, the pre- 
sumption is that the point is due west, al- 
though the north line of the section is not 
on the true meridian; but such presump- 
tion may be rebutted by extraneous testi- 
mony: Reed v. Tacoma Bldg. & S. Assn., 
2 W., 198. 

A grantee is entitled to a reformation of 
a description of the land contained in a 
deed, although there were no contract re- 
lations between him and his grantors, and 
they in fact thought they were conveying 
to another, when it appears the same land, 
misdescribed in the deed, had been mort- 
gaged to a third party by the grantors. and 
that such third party had contracted to 
take the land in satisfaction of his mort- 
gage, and that at his instance the deed was 
made to the grantee: Elwood v. Stewart, 

eg (00. 

A subsequent grantee who obtains a deed 
to land that has been theretofore conveyed 
to another. although under a wrong de- 
scription, does not stand in the position of 
an innocent purchaser, when he has suffi- 
cient knowledge of the fact to put him 
upon inquiry: Id. 

Where a grantor has intended and at- 
tempted to convey a certain tract. but mis- 
describes the same in a deed therefor, its 
subsequent sale by the sheriff upon execu- 
tion against the grantor will confer upon 
the purchaser no greater rights therein 
than the grantor actually had: Id. 

A mortgage by land claimant under the 
donation act of congress of all his claim. 
upon which he had settled prior to survey, 
is sufficient to pass title to his claim as 
afterwards located by subsequent survey. 
although the description thereof in the 
mortgage and government patent do not 
corresnond: Rogers v. Miller, 13 W., R2. 

RECITALS.—A recital in a deed which is 
collateral to the purposes for which an ac- 
tion may be brought cannot be relied on to 
create an estoppel, and is conclusive of the 
facts stated only in an action of which the 
deed itself is the foundation or dvcfense: 
Bingham v. Walla Walla, 3 W. T.. 68. 

CONSTRUCTION OF. ~— The words ‘re- 
serving and excepting” in a deed must be 
construed to mean either a ‘“‘reservation’’ 
or an “exception.” for a thing cannot be 
both reserved and excepted at the same 
ee: Biles v. Tacoma, etc., Ry. Co., 5 W., 
D 9 

CONDITIONS SUBSEQUENT.—The fail- 
ure of a grantee to perform certaln condi- 
tions subsequent., which were a part of the 
consideration for a convevance, will not 
work a forfeiture where the failure {s due 
to the act of his grantors or their success- 
ors in interest: Butts v. Robson, 5 W.. IRR. 

Tf a convevance is made upon condition 
that grantee will construct and perpetually 
maintain a ditch for drainage of adjoining 
land of grantor. which condition is “made 
a part of the consideration of the trans- 
fer.” such provision is a condition subse- 
quent and not a covenant, and in such case 
grantor cannot maintain an action for 
damages for failure of grantee to construct 
and maintain proper ditches as provided 
for in the deed, but the remedy is an action 
for recovery of the land and forfeiture of 
the estate granted: Mills v. Seattle, ete., 
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Ry. Co., 10 W., 520; Moorman v. Seattle, 
etc., Ry. Co.. 8 W., 98; Reichenbach v. 


Wash.. etc., Ry. Co., 10 W., 357. 

EASEMENT.—Title acquired by a grantee 
to a right of way for a railroad is an ease- 
ment and not a fee when the instrument 
provides that he shall have and hold the 
land ‘‘so long as the same shall be used for 
the operation of a railroad,” upon the ex- 
press condition that the railroad shall be 
constructed on or before a certain date. 
that the grantee “shall not fence said right 
of way.” and that grantor shall have the 
right to cross and recross the same: 
Reichenbach v. Wash., ete., Ry. Co.. 10 W., 
357: In such case, the condition that the 
railroad shall be completed by a certain 
date constitutes a condition subsequent and 
not a covenant: Id. See Milis v. Seattle, 
etc.. Ry. Co., supra. 

FRAUDULENT CONVEYANCES.— 
Where the grantee was unaware at the 
time of the execution of the deed to her in 
consideration of her marriage to grantor 
of the intent of grantor to defraud his 
creditors, the fact that she became aware 
of such fraudulent intent before she com- 
plied with her contract of marriage, is not 
sufficient to avoid the deed, as the consid- 
eration for the deed is the agreement to 
marry. and not its actual consummation: 
Prignon v. Daussat, 4 W., 199. See supra 
“Consideration.” 

If one, taking advantage of the ignorance 
and weak intellect of another. and of the 
confidence reposed by the latter in his su- 
perior business sagacity, induces such per- 
son to convey to him a tract of land for 
the purpose of putting it beyond the reach 
of an imagined claim of a third person, 
the parties do not stand in pari delicto. and 
the grantor is entitled to recover the land 
from such fraudulent grantee, and from 
others taking title from such grantee with 
full knowledge of the fraud: Rozell v. Van 
Syckle, 11 W., 79. 

Under the facts in the particular action it 
was held that the gravamen of the action 
depends as much upon the allegation of 
want of consideration as upon that of 
fraudulent representation, and that proof 
of want of consideration will entitle plain- 
tiff to relief. although she may fail to sus- 
tain the allegation of fraudulent represen- 
tation: Muzzy v. Tompkinson, 2 W.. 616. 

In such action judgment for plaintiff is 
justified. when the evidence shows that a 
mortgage and certain deeds were executed 
by plaintiff by the direction of defendant; 
that she did not know the purport and ef- 
fect of the same; that the same were exe- 
cuted without any consideration moving to 
her; that no attempt was made to explain 
the purport and efiect of said instrument; 
that she was of defective mental capacity 
and inexperienced in business: and that she 
was living with her father, wholly under 
his influence, and accustomed to rely im- 
plicitly on his advice and obey his instruc- 
tions: Id. 

Provisions relating to supplemental pro- 
ceedings do not afford an adequate remedy 
for the purpose of cancelling and setting 
aside a fraudulent conveyance of real es- 
tate, and resort may consequently be had 
through a court of equity for relef: Klos- 
fee v. Mason Co., etec., Ry. Co., 8 W., 

In an action to set aside a fraudulent 
conveyance, an allegation in the complaint 
that plaintiff had obtained a specific lien 
upon the property sought to be subjected 
to his judgment is unnecessary: Id. 

If a man nearly seventy years of age. 
free hearted, confiding and easily imposed 
on hy those in whom he had confidence, 
conveyed away his last acre of land toa 
grantee whom he trusted, without receiv- 
ing a dollar in money. taking only the 
grantee’s word that he would pay his debts, 
which were less than the value of the land, 
and conveved all his personal property to 
the father of such grantee on his naked 
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promise to take care of him the balance of 
his days, the presumption is that the trans- 
action was tainted with fraud and that the 
deed and transfer were procured by undue 
influence: White v. Johnson, 4 W.. ; 

A conveyance by husband to wife is not 
fraudulent as to creditors when he is pos- 
sessed of considerable other property and 
the indebtedness existing was not based 
upon his representations as owner of the 
lands: Mayer v. Frasch, 7 W., ; 

If a husband, with the knowledge and 
consent of his wife. holds himself out as 
owner of certain realty, and by reason of 
his supposed ownership obtains credit, such 
property is subject to the rights of bona 
fide creditors, if the wife’s proof of owner- 
ship is not clear and convincing; and where 
after judgment against him he transfers 
such realty to his wife, without possessing 
sufficient other property to pay his obliga- 
tions, the conveyance is void as against his 
o eon creditors: Frederick v. Shorey, 

ey be 

If a debtor in failing circumstances trans- 
fers all her real and personal estate for an 
inadequate consideration to one creditor, 
who is cognizant of the fact that other 
creditors are pressing for payment, and al- 
lows the debtor and her husband to remain 
in possession and control, the conveyances 
will be set aside as fraudulent and void as’ 
to creditors: Banner v. May., 2 W., 221. 

In such action, where defendant has, in 
good faith, conveyed away a portion of the 
land fraudulently acquired, without any 
purpose to place it beyond the reach of 
plaintiff. the proper measure of damages 
for the land thus disposed of is its value at 
the time of its conveyance: Muzzy v. 
Tompkinson, supra 

CONTRACTS FOR CONVEYANCE. — A 
contract to sell and convey land cannot be 
satisfied where the title is in the United 
States and the vendor has merely an equi- 
ty. The vendee is entitled to a good legal 
title: Ankeny v. Clark, 1 W., 

A bond for deed being (Ca. 81, $ 2311; 
§ 4517 supra) an incumbrance on the land. 
the vendor has the right. on possession of 
the contract by the vendee, to have the 
bond cancelled, especially where possession 
of the land was abandoned by the vendee: 

An executory contract for the sale of 
standing timber, is valid. when in writing. 
although not in the form of a deed. and 
such contract can be enforced by an as- 
signee: Kleeb v. Bard. 7 W., 41. 

An indefinite and uncertain agreement for 
sale of land will not be enforced by the 
courts: Rozell v. Van Syckle, 11 W., 79. 

In an action to recover money. based 
upon a parol contract between partners for 
the sale of partnership land, parol evidence 
is inadmissible to establish the terms of the 
contract: Brewer v. Cropp, 10 W., 136. 

An action to declare a forfeiture of an 
easement for breach of a condition at- 
tached to the grant may be maintained by 
an assignee of the grantor: Reichenbach 
v. Wash., ete.. Ry. Co.. 10 W., 357. 

The measure of damages for the breach 
of a contract to convey an undetermined 
picce of land is the amount of money paid 
upon such contract with interest thereon 
from the date of such payment: Marsh v. 
Cavanaugh, 15 W. 2. 

PUBLIC LANDS. — Where the deed of a 
pre-emptor bore the same date as his cer- 
tificate of purchase there is no presumption 
that the deed was executed before the cer- 
tificate and therefore void under the law: 
Carson v. Railsback. 3 W. T., 168. 

The law does not avoid a deed made after 
receipt of patent certificate because of col- 
lusion, if it exists, since only the United 
States can do that in a direct proceeding 
against the guilty parties, while the title is 
in their hands: Id. 

The exemption in the homestead act (Rev. 
Stat. U. S., 2296) from debts contracted 
prior to the issue of patent, does not pre- 


1191 


88 4519, 4520] 


vent the settler from making a valid mort- 
gage upon the land, after receiving a cer- 
tificate of entry, but before he receives the 
patent: Boggan v. Ried, 1 W., 515. 

The fourth article of the treaty of 1846 
between Great Britain and the United 
States conferring rights to appellants and 


OF THE RIGHTS OF PROPERTY. 


(Trrte XXV. 


its property is but declaratory of the law 
of nations, which in case of change of 
sovereignty leaves private rights undis- 
turbed, and rights thereunder vest imme- 
diately upon ratification of the treaty, 
whether legal or equitable: Puget Sound 
Agr. Co. v. Pierce County, 1 W. T., 159. 


? 4519. Warranty Deed, Form and Effect of. 
Warranty deeds for the conveyance of land may be substantially in the 


following form:— 


The grantor (here insert the name or names and place of residence), for 
and in consideration of (here insert consideration), in hand paid, convey and 
warrant to (here insert the grantee’s name or names) the following described 


real estate (here insert description), situated in the county of 


Washington. 
Dated this 


day of ——, 18—. 


, state of 


Every deed in substance in the above form, when otherwise duly seesaial: 

shall be deemed and held a conveyance in fee simple to the grantee, his heirs 
- and assigns, with covenants on the part of the grantee,— 

1. That at the time of the making and delivery of such deed he was lawfully 
seized of an indefeasible estate in fee simple in and to the premises therein 
described, and had good right and full power to convey the same; 

2. That the same were then free from all incumbrances; 

3. That he warrants to the grantee, his heirs and assigns, the quiet and 
peaceable possession of such premises, and will defend the title thereto against 
all persons who may lawfully claim the same; and such covenants shall be 
obligatory upon any grantor, his heirs and personal representatives, as fully 
and with like effect as if written at full length in such deed. [L ’86, p. 177, 


§3; 1 H. C., § 1427.] 


After ‘‘dated,”’ etc., ‘‘{seal]’’ is omitted, as 
the use of private seals on deeds, etc., has 
been abolished by § 4523 

See notes to last section. 

A covenant in a deed following upon and 
conected with the habendum et tenendum 
clause, in the words ‘‘and the said B., his 
heirs and assigns, will warrant and by 
these presents forever defend,” is sufficient 
to pass an after title: Mann v. Young, 1 
W. T., 454. 

If a grantor, instead of simply using the 
word “warrant” in a conveyance and leav- 
ing the statute to define what should be 
implied thereby, goes farther and sets out 
the particular thing or things which he will 
warrant against, he cannot be held to have 
intended other covenants than those set 
out: Leddy v. Enos, 6 W., 247. 

The payment by grantee of taxes which 
were a lien upon the land at the time of 
the conveyance, is not a breach of the cov- 
enant for quiet enjoyment, when there is 
nothing to show that anything was being 
done by the city or county that will in any 
noe endanger the tithe of the grantee: 


According to the weight of modern au- 
thorities, an action for breach of covenant 
for quiet enjoyment will not He until there 
has been some hostile assertion of a better 
title than that obtained by the covenantee, 
and this the court adopts as the most 
ae e Morgan v. Henderson, 

. 367. 


Where a vendor of real estate has deeded 
same with covenants of general warranty, 
a bond given by him to protect the pur- 
chaser against the lien of a judgment 
thereon is based upon a valid considera- 
tion: Frank v. Jenkins, 11 W., 611. 

A covenant of warranty in a decd is 
broken by ouster by a purchaser at a fore- 
closure sale under a mortgage outstanding 
when the deed was executed: Jackson v. 
McAuley, 13 W., 298. 

Where a grantee in a deed avails himself 
of the covenants of warranty to receive 
benefits thereunder, he is estopped from 
maintaining an action for damages for 
breach of such covenants: Smithson Land 
Co. v. Brantigam, 14 W., 39 


3 4520. Bargain and Sale Deed, Form and Effect of. 
Bargain and sale deeds for the conveyance of land may be substantially 


in the following form:— 


The grantor (here insert name or names and place of residence), for [and] 
in consideration of (here insert consideration), in hand paid, bargain, sell, 
and convey to (here insert the grantee’s name or names) the following de- 
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scribed real estate (here insert description), situated in the county of ; 
state of Washington. 
Dated this day of , 18—. 


Every deed in substance in thie above form shall convey to the grantee, his 
heirs or other legal representatives, an estate of inheritance in fee simple, and 
shall be adjudged an express covenant to the grantee, his heirs or other legal 
representatives, to wit, that any grantor was seized of an indefeasible estate 
in fee simple, free from incumbrance, done or suffered from the grantor, 
except the rents and services that may be reserved, as also for quiet enjoyment 
against the grantor, his heirs and assigns, unless limited by express words 
contained in such deed; and the grantee, his heirs, executors, administrators, 
and assigns, may, in any action, recover for breaches, as if such covenants 
were expressly inserted. [L. ’86, p. 178, § 4; 1 H. C., § 1425.] 

After “dated,” etec., ‘‘{seal]’’ is omitted. See note to § 4523. 


3 4521. Quit Claim Deed, Form and Effect of. 


Quitclaim deeds may be in substance in the following form:— 


The grantor (here insert name or names and place of residence), for the 
consideration (here insert consideration), convey and quitclaim to (here insert 
grantee’s name or names) all interest in the following described real estate 
(here insert description), situated in the county of , state of Washington. 

Dated this day of , 18—. —. 


Every deed in substance in form prescribed in this section, when otherwise 
duly executed, shall be deemed and held a good and sufficient conveyance, 
release, and quitclaim to the grantee, his heirs and assigns, in fee of all the 
then existing legal or equitable rights of the grantor in the premises therein 
described, but shall not extend to the after-acquired title unless words are 
added expressing such intention. [L. ’86, p. 178, § 5; 1 H. C., § 1426.] 


After ‘‘dated,”’ ete., 556; McInerney v. Beck, 10 W., 515. 
See next section. Under the statutes of this territory, a 


“Cseal]’’ is omitted. 


A quit-claim deed is just as effectual to 
convey the title to real estate as any other 
form of deed, and a grantee in a quit- 
claim deed is entitled to the same pre- 
sumptions as to bona fides, and has the 
same rights, as a grantee in a deed of gen- 
eral warranty: Ankeny v. Clark, 1 W., 549, 


deed in form of a quit-claim, which pur- 
ports on its face to convey the real estate, 
would operate to convey an after acquired 
title; such an instrument would be in ef- 
fect a bargain and sale deed: Ankeny V. 
Clark, supra. 


2 4522. Mortgages, Form and Effect of. 


Mortgages of land may be in the following form, substantially:— 


The mortgagor (here insert name or names) mortgages to (here insert name 
or names of mortgagee or mortgagees) to secure the payment of (here recite 
the nature and amount of indebtedness, showing when due, rate of interest, 
and whether secured by note or not), the following described real estate (here 
insert description), situated in the county of , state of Washington. 


Dated this day of , 18—. 


Every such mortgage, when otherwise properly executed, shall be deemed 
and held a good and sufficient conveyance and mortgage to secure the payment 
of the money therein specified. The parties may insert in such mortgage any 
lawful agreement or condition. [L. ’86, p. 179, § 6; L. 788, p. 51, S - 1; 1 H. 


C., § 1647.] 


As to acknowledgement of mortgage of 
real property, see § 4532. 

See notes to § 4518 supra. 

See infra § 5885 and notes, deeds construed 
as mortgages. 


A deed absolute upon its face will be 
treated as a mortgage when such is shown 
to be the intention of the parties: Miller v. 
Ausenig, 2 W. T.. 22. 
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3 4523. Private Seals Abolished. 


The use of private seals upon all deeds, mortgages, leases, bonds, and 
other instruments, and contracts in writing, is hereby abolished, and the 
addition of a private seal to any such instrument or contract in writing, here- 
after made, shall not affect its validity or legality in any respect. [Cf. L. 71, 
p- 83, $$ 1, 2; L. 786, p. 165, § 1; L. 88, p. 50, § 3; and p. 184, § 1; 1 H. C., 
S 1427] 

See § 4518 supra. 


@ 4524. Validation of Prior Deeds Without Seal. 

All deeds, mortgages, or other instruments in writing, for the conveyance 
or incumbrance of real estate, or any interest therein, which have heretofore 
been executed without the use of a private seal, are, notwithstanding, hereby 
declared to be legal and valid in all courts of law or equity in this state. [L. 
"88, p. 184, § 2; 1 H. C., § 1428.] . 

3 4525. Term ‘‘Heirs” Unnecessary. 
The term “heirs,” or other technical words of inheritance, shall not be 


necessary to create and convey an estate in fee simple. [L. ’88, p. 51, § 4; 1 
H. C., $ 1429.] 


@ 4526. Acknowledgments, Who Authorized to Take. 

Acknowledgments of deeds, mortgages, and other instruments in writing 
inay be taken, in this state, before a judge of the supreme court, or the clerk 
thereof, or the deputy of such clerk, before a judge of the superior court in 
this state, or the clerk thereof, or the deputy of such clerk, or before a justice 
of the peace, or a county auditor, or the deputy of such auditor, or a qualified 
notary public. [Cf. L. 773, p. 466, § 5; LL. ’75, p. 107, § 1; I. ’77, p. 317, § 5; 
L. 779, p. 110, $1; Cd. 81, $ 2315; 1 H. C., § 1430; Abb. R. P. S., pp. 272- 


78.] 
Authority of officer de facto to take ac- ment to convey land that it should be ac- 
knowledgement of a deed cannot be ques- nue ede ce. regon Ry.. etc., Co. v. Day. 
tioned eee Bullene v. Garrison, 1 3 W. T., 
Ww. It seems that it is not neces- See notes: to $ 4518 supra. 


ST. 
sary to the validity of an executory agree- 


¢ 4527. Acknowledgments Out of State. 

Deeds or conveyances of lands, or of any estate or interest therein situated 
in this state, may be executed or acknowledged in any other state or territory 
of the United States in the form prescribed for executing and acknowledging 
deeds within this state, and the execution thereof may be acknowledged before 
any person authorized to take acknowledgments of deeds by the laws of the 
state or territory wherein the acknowledgment is taken, or before any com- 
missioner appointed by the governor of this state for such purpose. | Cf. L. 
65, 4 25, Nd; 5 by L. °66, p. 89, § 1; L. 67, p. 93, § 1; L.?’73, p. 466, § 6; 
L. ’77, p. 313, $ 6; Cd. 781, $ 2316; 1 H. C., § 1431.] > 


3 4528. Certificate of Authentication, When. 
In the case provided for in the preceding section, unless the acknowl- 
edgment be taken before a commissioner appointed by the governor of this 
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state for that purpose, or by the clerk of the court of record of said state or 
territory, or by a notary public or other officer having a seal of office, then such 
deed shall have attached thereto a certificate of the clerk of the court of 
record, under the seal of said county or district, or a certificate of any other 
proper certifying officer of said district or county, within which said acknowl- 
edgment was taken, that the person whose name is subscribed to the certificate 
of acknowledgment was at the date thereof such officer as he therein repre- 
sents himself to be, that he is authorized by law to take acknowledgments 
of deeds, and that he verily believes the signature of the person subscribed 
thereto to be genuine. [L. ’67, p. 94, § 2; L. 773, p. 466, § 7; L. 777, p. 318, 
§ 37; Cd. 81, § 2317; 1 H. C., § 1432.] 

The verification of a lien claim before a ize the record of the instrument in the 


foreign notary, whose certificate is attested proper county of this pet Duggan v. 
by his notarial seal, is sufficient to author- Washougal L. & L. Co., 10 W., 84. 


¢ 4529. Defective Acknowledgments Validated. 

All deeds, mortgages, or other instruments in writing, which, prior to the 
passage of this chapter, may have been acknowledged before either of the 
foregoing named officers, or deputies, or before the clerk of any court, or his 
deputies, heretofore established by the laws of this territory, are hereby de- 
clared legal and valid, in so far as such acknowledgment is concerned. [Cf. L. 
66, p. 94, § 3; L. 773, p. 466, § 8; L. ’77, p. 313, § 8; L. ’79, p. 110, § 2; 
Cd. ’81, § 2318; 1 H. C., § 1433.] 

See § 4534 infra and notes. statute: See Carson v ee 3 W. T., 
“Territory” is retained, because the pro- 168; ‘Kenyon v. Knipe. T., 422. A stat- 
visions of the section relate only to acts ute curing defectively O ES deeds 
prior to the passage of ‘this chapter,” is constitutional, and applicable to the case 


which was chapter 171 of the Code of ’81. of a married woman: SkKellinger v. Smith, 
Defective acknowledgements cured by 1W 


@ 4530. Foreign Acknowledgments, Who May'‘Take. 

Acknowledgments of all deeds, mortgages, and other instruments in 
writing that are required to be acknowledged by any laws of this state may be 
made and taken in any foreign country beyond the limits of the United States, 
before any minister plenipotentiary, secretary of legation, charge d’affaires, 
consul general, consul, vice consul, or commercial agent appointed by the 
government of the United States, or before the proper officer of any court of 
said country, or before the mayor or other chief magistrate of any city, town, 
or other municipal corporation therein. [L. ’75, p. 118, § 2; L. ’%7, p. 157, 
§ 1; Cd. ’81, § 2319; L. 88, p. 1, § 1; 1 H. C., § 1434. ] 


84531. Certificate of Foreign Acknowledgments. 

The person or officer taking such acknowledgment shall certify the same 
by a certificate written on or annexed to said mortgage, deed, or instrument, 
which certificate shall be under his official seal, if any he has, and such certifi- 
cate shall recite in substance that the deed, mortgage, or instrument was 
acknowledged by the person or persons whose name or names are signed 
thereto as grantor or principal before him as such officer, with the date of 
such acknowledgment. [L.’79, p. 158, § 2; Cd. ’81, § 2320; 1 H. C., § 1435. ] 


@ 4532. Certificate as Evidence, etc. 
Such certificate shall be prima facie evidence of the facts therein recited, 
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and on such certificate, such deed, instrument, or mortgage shall be admitted 
to record in the auditor’s office of the proper county, with like effect as if the 
same was acknowledged in this state before an officer authorized to take ac- 
knowledgments of deeds; and certified copies of such deeds, mortgages, or 
other instruments of writing, certified by the auditor of the county where 
recorded, shall be received in evidence to the same extent and with like effect 
as certified copies of deeds acknowledged within this state are received in 
evidence when certified by such auditor. [L.’77, p. 158, § 3; Cd. ’81 § 2321; 
1H. C., § 1436. ] 


3 4533. Certificate of Acknowledgment, Form of. 


A certificate of acknowledgment, substantially in the following form, 
shall be sufficient:— 


State of bilge a sae 
County of 

I (here give name of ocet and official title), do hereby certify that on 
this day of , 18—, personally appeared before me (name of grantor, 
and if acknowledged by wife, her name, and add “his wife”), to me known 
to be the individual or individuals described in and who executed the within 
instrument, and acknowledged that he (she or they) signed and sealed the 
same as his (her or their) free and voluntary act and deed, for the uses and 


purposes therein mentioned. 


Given under my hand and official seal this 


day of —--, A. D. 18—. 
(Signature of officer.) 


.[L. 786, p. 179, § 7; L. 788, p. 52, § 2; 1 H. C., § 1437.] 


“Signed and sealed”: See § 4523, which 
was passed at the same session and one 
day later. 

An acknowledgement to a deed or to a 
mortgage is not required to recite that the 
parties executing the same do So freely and 


@ 4534. Validating Deeds, etc. 


voluntarily, as under this section providing 
that a form containing such a recital shall 
be sufficient, makes no provision that such 
res oe be exclusive: Kley v. Geiger, 


All deeds, mortgages, and other instruments at any time heretofore 
acknowledged according to the provisions of this chapter are hereby declared 
legal and valid. [L.’79, p. 158, § 4; Cd. 781, § 2322; 1 H. C., § 1438.] 


See notes to § 4529 supra. 

From a consideration of the curative acts 
assed from time to time in this state re- 
ating to defective acknowledgements, it 
appears that it was the settled policy of 
the law not to render conveyances in good 
faith signed by the grantors ineffectual in 
consequence of an informality or defect as 
to proof of their execution, whether in the 
matter of acknowledgement or of attesting 
witnesses: Carson v. Thompson, 10 W., 295. 

Although at time of execution and record 
of a deed the acknowledgement was invalid 
for want of authority in the officer before 
whom it was taken, vet, where under a 
subsequent curative act such acknowledge- 
ments are validated in all cases where the 
rights of third parties have not intervened, 
the record of the instrument, which was 
improper at the time, becomes" thereby 
cured, and is full constructive notice to all 
subseque nt purchasers: 

In the certificate of the notary public 
who took the acknowledgement of the first 
deed, he described himself as notary for 


territory: Held, That if this defect was 
material, it was cured by the act of Nov. 
10, '73: Carson v. Railsback, 3 W. T., 168. 

A defectively acknowledged deed is as 
good to the grantee in possession of the 
granted premises, against the grantor and 
all persons claiming under him with notice. 
as if the deed was in all respects formally 
executed: Mann v. Young. 1 W. T.. 454. 

A purchaser is fairly charged with infor- 
mation which he would have obtained by 
inquiring into matters brought to his no- 
tice; and in equity and perhaps in law, 
under our statute, the unrecorded deed of 
a bona fide purchaser is good as against a 
recorded deed of one who ıs not a bona fide 
purchaser: Id. 

While this court does not pass upon the 

validity of a deed acknowledged before a 
county auditor in the year 1867, and not 
authenticated by his official seal, it holds 
that if such deed were, for that reason, 
defective, the defect was remedied by the 
ns act of '73, p. 4S1: Kenyon v. Knipe, 

422, 


24535. Recording of Conveyances, Effect of. 
All deeds, mortgages, and assignments of mortgages, shall be recorded in 


1196 


Cuap.I.] OF INSTRUMENTS AFFECTING REAL PROPERTY. [22 4536, 4537 


the office of the county auditor of the county where the land is situated, and 
shall be valid as against bona fide purchasers from the date of their filing for 
record in said office; and when so filed shall be notice to all the world. [Cf. 
L. 754, p. 403, § 4; L. 758, p. 28, §§ 1, 2; L. 60, p. 299, § 4; L. 763, p. 430, 
§ 4; L. 73, p. 465, § 4; L. 77, p. 312, § 4; Cd. 81, § 2314; 1 H. C., § 1439; 


L. 797, p. 5, § 1.] 


See supra § 411 et seq. and notes, record- 
ing instruments. 

See notes to last section. 

The assignment of a mortgage is not 
within the operation of the recording acts 
of this state: Howard v. Shaw, 10 , 151. 

A deed to real property sufficlently exe- 
cuted, by a wife, acknowledged before a 
proper officer and witnessed by two wit- 
nesses, which is defective in having but one 
witness to the husband’s signature, is, 
nevertheless, entitled to record, although in 
fact a deed to community property instead 
of the wife’s separate realty, and, being of 
record, is constructive notice to subsequent 
purchasers of the grantee’s equities there- 
in: Carson v. Thompson, 10 W., 295; Edson 
v. Knox, 8 W., 643. 

The fact that an assignment of a land 
office final certificate taken by a purchaser 
of land could not be recorded, because not 
acknowledged, will not excuse the pur- 
chaser’s negligence in failing to take a 
formal conveyance which is capable of rec- 
ord: Sayward v. Thompson, 11 7 

Title by patent from the United States is 
title of record, and neither delivery to the 
patentee nor record of the patent in the 
otfice of the county recorder is necessary 
in order to give it validity or make it ef- 
fective in the chain of title: 

Under the registry laws of this state (L. 
’69, p. 313) the depositing of a deed for rec- 
ord in the office of the county auditor does 
not operate as constructive notice to the 
public; it is necessary that the deed be re- 
corded in the proper record, and properly 
indexed, the index being an essential part 
of the record: Richie v. Griffiths, 1 W., 429; 
followed in Andressen v. Griffiths, 1 W., 
445; 22 Am. St. Rep., 155. 

An index to a record of mortgages which 
contains the name of mortgagor and mort- 
gagee and a description of the land to the 
extent that it gives, under three columns, 
headed respectively “Sec. Lot,” “Twp. 
Block” and “R,” the figures ‘‘35,’" “7,” and 


36” respectively, is sufficient to constitute 
constructive notice of an incumbrance upon 
sec. 35, twp. 7. range 36, in the county of 
the place of record, under the provisions of 
the law requiring records of deeds and 
mortgages to be properly indexed in order 
to constitute constructive notice: Malbon 
v. Grow, 15 W., 301; distinguishing Ritchie 
v. Griffiths, 1 W., 429. 

The act of Mar. 11, ’93 (L. °93, p. 284), pro- 
viding that the county auditor shall refuse 
to receive or record any deed of real prop- 
erty unless it is accompanied by a certifi- 
cate that taxes levied have been paid, is a 
violation of the constitutional inhibition 
that no person shall be deprived of his 
property without due process of law: State 
v. Moore, 7 W., à 

A subsequent purchaser of land without 
notice, actual or constructive, of outstand- 
ing recorded deeds held by one not in the 
direct chain of title, is not bound by the 
knowledge of au grantor: Sayward v. 
Thompson, 11 W., 

Where there is a break in the recorded 
title, the registry of a conveyance from a 
subsequent owner whose deed, or full chain 
of title, is not on record does not charge 
constructive notice: Id. 

The recording of a deed by the grantor is 
a sufficient delivery to convey title where 
the conveyance {3 for the benefit of an in- 
fant, as in such case the infant will be 
presumed to nave accepted it: Bjmerland 
v. Eley, 15 W., 

The AEEA A that the recording of a 
deed to an infant by the grantor is evl- 
dence of his intention to convey, can be 
overcome only by the strongest kind of 
proof that the grantor’s intention in mak- 
ing the conveyance was to defraud existing 
creditors; the fact that, subsequent to the 
conveyance, the grantor enters into dishon- 
est schemes to defraud others by another 
sale of the same land not being sufficient 
to affect the validıty of the prior deed to 
the infant: Id. 


@ 4536. Irregularly Executed Instruments—Effect of Recording. 
Every instrument in writing purporting to convey or encumber real 


property, which has been recorded in the proper auditor’s office, although such 
instrument may not have been executed and acknowledged in accordance 
with the Jaw in force at the time of its execution, shall impart the same notice 
to third persons, from the date of recording, as if the instrument had been 
executed, acknowledged, and recorded in accordance with the laws regulating 
the execution, acknowledgment, and recording of such instrument then in 
force. [Cf. L. 773, p. 481, § 1; Cd. 781, § 2323; 1 H. C., § 1440.] 


¢ 4537. Validating Sheriffs Deeds. 


In all cases where real estate has been hefetofore duly sold by a sheriff 
in pursuance of law, by virtue of an execution or other process, and no deed 
having been made therefor in the manner required by law to the purchaser 
therefor [thereof], or other person entitled to the same, by the sheriff making 
the sale, the successor in office of the sheriff making the sale having made a 
deed of the premises so sold to the purchaser or other person entitled to the 
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same, such deed shall be valid and effectual to convey to the grantee the lands 
or premises so sold: Provided, That this section shall not be construed to 
affect the equities of third parties in the premises. [L. ’91, p. 178, $ 1; 1 H. 
C., $ 1441.] 


See supra § 519, successor to complete process. 


34538. Defective Attestations Cured. 


All deeds, mortgages, or other instruments in writing, heretofore exe- 
cuted, to convey real estate, or any interest therein, and which have no sub- 
scribing witness or witnesses thereto, are hereby cured of such defect and 
made valid, notwithstanding such omission: Provided, Nothing in this sec- 
tion shall be construed to affect vested rights, or impair contracts made in 
good faith between parties prior to the passage of this section: And provided 
further, That nothing in this section shall be construed to give validity to, or 
in any manner affect, the sale or transfer of real estate made by the territory 
or state of Washington, or any officer, agent, or employee thereof, prior to 
the passage of this section. [L. 790, p. 89,8 1; 1 H. C., § 1442.] 


@ 4538a. Subsequently Acquired Titles to Vest in Grantees. 

Whenever any person or persons having sold and conveyed by deed any 
lands in this state, and who, at the time of such conveyance, had no title to 
such land, and any person or persons who may hereafter sell and convey by 
deed any lands in this state, and who shall not at the time of such sale and 
conveyance have the title to such land, shall acquire a title to such lands so 
sold and conveyed, such title shall inure to the benefit of the purchasers or 
conveyee or conveyees of such lands to whom such deed was executed and 
delivered, and to his and their heirs and assigns forever. And the title to such 
land so sold and conveyed shall pass to and vest in the conveyee or conveyees 
of such lands, and to his or their heirs and assigns, and shall thereafter run 
with such land. [L. 771, p. 195, $ 1; 1 H. C., § 2436. ] 


See notes to §§ 4521 and 4518 supra. 


3 4539. Conveyances Between Husband and Wife. 

A husband may give, grant, sell, or convey directly to his wife, and a 
wife may give, grant, sell, or convey directly to her husband his or her com- 
munity right, title, interest, or estate in all or any portion of their community 
real property. And every deed made from husband to wife, or from wife to 
husband, shall operate to divest the real estate therein recited from any or 
every claim or demand as community property, and shall vest the 
same in the grantee as separate property. The grantor in all such 
deeds, or the party releasing such community interest or estate, shall sign, 
seal, execute and acknowledge the deed as a single person, without the joinder 
therein of the married party therein named as grantee: Provided, however, 
That the conveyances or transfers hereby authorized shall not affect any exist- 
ing equity in favor of creditors of the grantor at the time of such transfer, 
gift, or conveyance: And provided further, That any deeds of gift convey- 
ances or releases of community estate by or between husband and wife hereto- 
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fore made, but in which the husband and wife have not joined as grantors, said 
deeds, where made in good faith and without intent to hinder, delay, or 
defraud creditors, shall be and the same are hereby fully legalized as valid and 
binding. [L. 88, p. 52, $1; 1 H. C., § 1443.] 


See infra § 4580, burden of proof as to cases: See § 4523, which was approved on 


transactions between spouses. 

See supra notes to §§ 4459, 4490, 4491, com- 
munity property. 

SEAL.—This section, so far as it requires 
a seal, seems to prescribe a rule for this 


the same day. 

A parol agreement of a husband to con- 
vey community real estate to his wife is 
within the statute of frauds: Churchill v. 
Stephenson, 14 W., 620. 


class of deeds differing from those in other 


8 4540. Husband and Wife—Power of Attorney. 


A husband or wife may make and execute powers of attorney for the 
sale, conveyance, transfer, or incumbrance of his or her separate estate, both 
real and personal, without the other spouse joining in the execution thereof. 
Such power of attorney shall be acknowledged and certified in the manner 
provided by law for the conveyance of real estate. Nor shall anything herein 
contained be so construed as to prevent either husband or wife from ap- 
pointing the other his or her attorney in fact for the purposes provided in 


this section. [L. 788, p. 53, § 2; 1 H. C., § 1444.] 


Under the laws of this state making it 
competent for the wife to authorize her 
husband to execute a mortgage in her be- 
half, power to authorize him to execute a 
note in her name is necessarily included 
therein: Richmon! v. Voorhies, 10 W., 316. 

Certificate of acknowledgement to an in- 
strument executed by husband and wife, 
the latter by power of attorney, in a par- 
ticular case, held sufficient: Ia. 

In an action upon an instrument executed 
by an attorney in fact, which is made a 

art of the complaint, it is sufficient to al- 
ege the execution by the principal without 
setting out that the agent had been consti- 
tuted attorney in fact for the purpose of 
its execution: Id. 

A husband having a general power of at- 
torney from his wife authorizing him to 
mortgage all their real estate can make a 
valid mortgage of their homestead, which 
is community property, without her joining 
in it: Oregon Mortgage Co. v. Hesner, 14 


W., Pa affirmed in Stone v. So Relle, 14 

or é . 

In a power of attorney by a wife to her 
husband authorizing him to borrow money, 
make and execute notes and mortgages, 
etc., on realty owned by her: Held, That 
the primary object of the power was to en- 
able the husband to borrow money upon 
the faith of himself and wife, and as inci- 
dent thereto to execute a note and mort- 
gage upon their property, including that 
which the wife owned in her individual 
capacity or as a member of the community: 
Richmond v. Voorhites, supra, 

The execution by the husband and wife 
of a power of attorney reciting that certain 
real estate is the property of the wife is a 
binding admission of such fact by the hus- 
band, in the absence of any evidence to 
the contrary, despite the subsequent revo- 
cation of the power: Yesler v. Hochstet- 
tler. 4 W., 349. See infra § 4542, power of at- 
torney to convey community. 


3 4541. Execution of Conveyance Under Power. 

Any conveyance, transfer, deed, lease, or other incumbrances executed 
under and by virtue of such power of attorney shall be executed, acknowl- 
edged, and certified in the same manner as if the person making such power 
of attorney had been unmarried. [L. ’88, p. 53, § 3; 1 H. C., § 1445.] 


See supra § 4364, power of attorney transmitted by telegraph. 


¢ 4542. Power of Attorney to Convey Community Property. 
A husband may make and execute a letter of attorney to the wife, or the 


wife may make and execute a letter of attorney to the husband, authorizing 
the sale or other disposition of his or her community interest or estate in the 
community property, and as such attorney in fact to sign the name of such 
husband or wife to any deed, conveyance, mortgage, lease, or other incum- 
brance, or to any instrument necessary to be executed by which the property 
conveyed or transferred shall be released from any claim as community prop- 
erty. And either said husband or said wife may make and execute a letter of 
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attorney to any third person to join with the other in the conveyance of any 
interest either in separate real estate of either, or in the community estate 
held by such husband or wife in any real property. And both husband and 
wife owning community property may jointly execute a power of attorney to 
a third person authorizing the sale, incumbrance, or other disposition of com- 
munity real property, and so execute the necessary conveyance or transfer 
of said real estate. [L.88, p. 53, § 4; 1.H. C., § 1446.] 


See notes to § 4540 supra. 


3 4543. Validation of Powers of Attorney. 

All powers of attorney heretofore made and executed by any married 
woman joined with her husband and duly acknowledged and certified, and all 
powers of attorney heretofore made or executed by husband or wife to the 
other, authorizing the sale or other disposition of real estate, whether separate 
or community real estate, duly acknowledged, conformably with the [four] 
previous sections, and all conveyances heretofore and hereafter executed under 
and by virtue of such powers of attorney, and acknowledged and certified in 
the manner provided herein, shall be valid and binding: Provided, That any 
rights vested in third persons shall not be affected by anything in this section 
contained. [L. 788, p. 53, § 5; 1 H. C., § 1447.] 


@ 4544. Bona Fide Purchaser Protected by Record Title, When. 

Whenever any person, married or single, having in his or her name the 
legal title of record to any real estate, shall sell or dispose of the same to an 
actual bona fide purchaser, a deed of such real estate from the person holding 
such legal record title to such actual bona fide purchaser shall be sufficient to 
convey to and vest in such purchaser the full legal and equitable title to such 
real estate free and clear of any and all claims of any and all persons what- 
soever not appearing of record in the auditor’s office of the county in which 
such real estate is situated. [L. 791, p. 368,§ 1; 1 H. C., § 1448.] 


The title of the act embracing this and See notes to § 4491 supra. 


the next three sections is, “An act to pro- See Ballinger on Community Property, 
tect innocent purchasers of community real §§ 71, 72. 
property.” 


2 4545. Claim in Community Realty to be Filed, When. 

A husband or wife having an interest in real estate, by virtue of the 
marriage relation, the legal title of record to which real estate is or shall be 
held by the other, may protect such interest from sale or disposition by the 
husband or wife, as the case may be, in whose name the legal title is held, by 
causing to be filed and recorded in the auditor’s office of the county in which 
such real estate is situated, an instrument in writing setting forth that the 
person filing such instrument is the husband or wife, as the case may be, of the 
person holding the legal title to the real estate in question, describing such 
real estate and the claimant’s interest therein; and when thus presented for 
record such instrument shall be filed and recorded by the auditor of the county 
in which such real estate is situated, in the same manner and with like effect 
es regards notice to all the world, as deeds of real estate are filed and recorded. 
And if either husband or wife fails to cause such an instrument to be filed in 
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the auditor’s office in the county in which real estate is situated the legal title 
to which is held by the other, within a period of ninety days from the date 
when such legal title has been made a matter of record, any actual bona fide 
purchaser of such real estate from the person in whose name the legal title 
stands of record, receiving a deed of such real estate from the person thus 
holding the legal title, shall be deemed and held to have received the full 
legal and equitable title to such real estate free and clear of all claim of the 
other spouse. [L. 791, p. 368, § 2; 1 H. C., § 1449.] 


The statute of ’69 entitled, “An act de- 
fining the rights of husband and wife,” was 
prospective in its operation, and did not 
require that a wife conform to its require- 


ments in filing in the county auditor's 
ottice an inventory of her real estate 
acquired before its passage: Lemon v. 


Waterman, 2 W. T., 485. 

The filing of an inventory, under the act 
of '73, by the wife in the office of the coun- 
ty auditor setting forth that certain prop- 
erty is her separate property, cannot be 


husband: Yesler v. Hochstettler, 4 W., 249. 

Under the statute of '71, requiring the til- 
ing of an inventory of lands claimed by the 
wife as her separate estate, where a hus- 
band took title in his own name to lands 
purchased with wife’s money while such 
statute was in force, and after its repeal 
such land was sold, and proceeds invested 
in other lands, and title taken in the wife’s 
name, her claim thereto was not waived by 
a failure to file inventory prior to the re- 
peal of the statute: Weymouth v. Sawtelle, 


treated as an admission of that fact by her 14 W., 32, 34 


g 4546. Community Claim—Cloud Upon Title—Removal of. 


_ The instrument in writing provided for in the last preceding sections 
shall be deemed to be a cloud upon the title of said real estate, and may be 
removed by the release of the party filing the same, or by any court having 
jurisdiction in the county where said real estate is situated, whenever it shall 
appear to said court that the real estate described in said instrument is the 
separate property of the person in whose name the title to the said real estate, 
or any part thereof, appears to be vested, from the conveyances on record in 
the office of the auditor of the county where said real estate is situated. [L. 
91, p. 369, § 3; 1 H. C., § 1450.] 


2 4547. Limitation for Compliance with Last Three Sections. 


In so far as the last three sections affect married persons having already 
acquired and now holding real estate under existing laws, a period of three 
months from the date at which this act shall take effect is hereby allowed to 
such persons within which to comply with its provisions. [L. 91, p. 369, § 4; 
1H. C., § 1451.] 


2 4548. Aliens May Acquire and Convey Land. 


Any alien, except such as by the laws of the United States are incapable 
of becoming citizens of the United States, may acquire and hold lands, or any 
right thereto or interest therein, by purchase, devise, or descent, and he may 
convey, mortgage, and devise the same, and if he shall die intestate, the same 
shall descend to his heirs; and in all cases such lands shall be held conveyed, 
mortgaged, or devised, or shall descend, in like manner and with like effect 
as if such alien were a citizen of this state or of the United States. [Cf. L. 64, 
p. 12, $ 1; L. 775, p. 112, § 1; Cd. 781, § 2419; L. ’86, p. 102, § 1; 1 H. C,, 
g 2955. | 


The above section is modified by the con- This and the next section are not in con- 
stitution (Art. II., § 33), but the extent of sonance with Art. II., § 33, of the constitu- 


the modification has not yet been the sub- tion. 
ject of judicial decision. 
Bal Wash. Code I-76 1201 
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3 4549. Aliens May Own Railways, etc. 

Any alien, except such as by the laws of the United States are incapable 
of' becoming citizens of the United States, whether a resident of this state or 
not, shall be and is hereby permitted to construct, build, equip, lease, use, sell, 
hold, and dispose of, or acquire by purchase or otherwise, any railroad, tram- 
way, or bridge in this state, and shall be and is hereby allowed to work and 
operate the same, to acquire and hold lands in connection therewith, to mort- 
gage the same, or said railroad, tramway, or bridge, and to transact the busi- 
ness, collect and receive tolls, hold, use, and dispose of the franchise and rights 
of any such railroad, tramway, or bridge, with the same powers and privileges 
in all respects as now or may hereafter belong to citizens of this state. [Cf. L. 
"75, p. 112, § 2; Cd. 81, § 2420; L. 86, p. 102, § 2; 1H. C., § 2956.] 


See note to preceding section. 


8 4550. Confirmation of Titles to Aliens. 

All lands and all estates or interests in lands, within the state of Washing- 
ton, which were conveyed or attempted to be conveyed to, or acquired or 
attempted to be acquired by, any alien or aliens, prior to the date of the 
adoption of the state constitution, are hereby confirmed to the respective per- 
sons at present owning or claiming to own the title thereto derived by, through 
or under any such alien ownership or attempted ownership, to the extent that 
title was vested in or conveyed by said alien or aliens: Provided, That 
nothing in this section shall be construed to affect, adversely or otherwise, any 
title to any such lands, or to any interest or estate therein, held or claimed by 
any private person or corporation adversely to the title hereby confirmed. [L. 
795, p. 268, § 1.] 


2 4551. Puyallup Indians Authorized to Convey Lands, etc. 

The said. Indians [Puyallup] who now hold, or who may hereafter hold, 
any of the lands of any reservation, in severalty, located in this state, by virtue 
of treaties made between them and the United States, shall have power to 
lease, encumber, grant, and alien the same in like manner and with like effect 
as any other person may do under the laws of the United States and of this 
state, and all restrictions in reference thereto are herehy removed. [L. ’90, p. 
500, § 1; 1 H. C., § 2957. ] 


The title of this and the next section 1s, ervation. in the state of Washington.” 
“An act to enable the Indians to sell ana See note to next section. 
alien the lands of the Puyallup Indian res- 
¢ 4552. Conveyance by. 

All deeds, conveyances, encumbrances, or transfers of any nature and 
kind executed by any Indian, or in any manner disposing of any land, or 
interest therein, shall be by deed executed in the same manner as prescribed 
for the execution of deeds conveying real estate, or any interest therein, 
except that the same shall in all cases be acknowledged before a judge of a 
court of record. In taking said acknowledgment, the said judge shall explain 
to the grantor the contents of said deed or instrument, and the effect of the 
signing or execution thereof, and so certify the same in the acknowledgment, 
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and before the same shall be admitted to record shall duly examine and ap- 


prove the said deed or other instrument. 


By the third section of the act from 
which the above and the next preceding 
section are taken it is provided that the 
act should take effect upon the consent of 


[L. 790, p. 500, § 2; 1 H. C., § 2958.] 


the United States to the removal of the re- 
strictions upon conveyances by the In- 


jana. ii vy, 


CHAPTER II. fw 
PY Nd 
OF CHATTEL MORTGAGES. 


24557. Property Subject to. 


Mortgages may be made upon all kinds of personal property, and upon 
the rolling stock of a railroad company, and upon all kinds of machinery, 
and upon boats and vessels, and on growing crops, and on portable mills and 
such like property. [L. ’79, p. 104, § 1; Cd. ’81, § 1986; 1 H. C., § 1646.] 


For former laws on this subject see: L. 
763, eu 426-427; L. ’66, p. 26; L. ’75, pp. 43-46; 
L. , Pp. 286-287, 

See “infra § 5870 et seq., and notes, fore- 
closure of chattel mortgages. 

See notes to next section. ° 

The location of chattels mortgaged need 
not be stated in the mortgage, if they are 

otherwise aN egcuclibed: Menden- 
hall v. Kratz, 14 W., 

Description in ie sarclar mortgage 
held not void for uncertainty: Dillon v. 
Dillon, 13 W., 594; see Howard v. Gemming, 
10 W., 30. 

A mortgage in this state is a mere Hen, 
by virtue of which no title passes or can 
pass to the mortgagee except by foreclos- 
ure and sale, as provided by law: Eph- 
traim v. Kelleher, 4 W., 243, 249; Byrd v. 
Forbes, 3 W. T., 318; Parker v. Dacres, 
2 W. T.. 439; Marsh v. Wade, 1 W., 538, 546. 

It does not convey to the holder any title 
to the property. It is only a security. and 
the mortgagee has no right in the property 
other than to foreclose: Binnian v. Baker, 
6 W.. 50. 51: Silsby v. Aldridge, 1 W.. 117, 
119; see Musser v. King. 42 Am. St. Rep., 
700, note 705-706; nor does the legal title 
vest in the mortgagee of the chattels from 
the fact that he holds possession thereof, 
after the maturity of his debt: Voorhies 
v. Hennessy, 7 W., 243. 

Under our statute a mortgagee In posses- 
sion and a pledgee occupy a similar if not 
an identical position, and governed by the 
same rules in regard to their effect: Marsh 
v. Wade, 1 W., 538, 546; Byrd v. Forbes, 
3 W. T., 318, 324. 

A mortgagee in possession, the mortgage 
being valid between the parties and made 
in good faith, cannot be divested of posses- 
sion until the mortgage debt is satisfied: 
Marsh v. Wade, 1 W., 538. 

Under this section a mortgage upon the 
real estate of a railroad and purporting to 
cover rolling stock also does not bind the 
personalty, when executed as a real estate 
mortgage, and does not comply with the 
formalities required in the execution of a 
chattel mortgage: Radebaugh v. T. & P. 
Ry. Co., 8 W., 570. 


4 4558. When Void. 


Under a mortgage of a street railway 
operated by steam and its appurtenances, 
which by its terms includes ‘‘also all poles, 
wires, stringers, dynamos, etc., materials 
for constructing, maintaining, operating, 
altering, repairing and replacing the said 
line of railway and extensions, together 
with all rights. privileges and immunities 
now owned, held or enjoyed by the Point 
Defiance Railway Company, or to be ac- 
quired by it during the term of this mort- 
gage,” the mortgage covers electrical ap- 
pliances which had been already purchased 
but which were not accepted and paid for 
until after its execution; and also an ex- 
tension of the track for which right-of-way 
had been procured and surveyed, althougn 
the track was constructed by another com- 
pany which subsequently bought out the 
mortgagor: Hinchman v. Point Detiance 
Ry. Co., 14 W., 349. 

The mortgagee of a street railway with 
all its appliances is not entitled to a len 
upon property purchased by a subsequent 
company which had bought the mortgaged 
property and operated it in connection with 
another railway line, when such after ac- 
quired property was not within the con- 
templation of the mortgage, and was not 
purchased until after the mortgagor had 
parted with the ownership of its portion of 
the road: Id. 

Machinery and apparatus attached to a 
building by means of bolts, screws and 
nails, but which is readily detachable with- 
out injury to the freehold. and capable ot 
being used as well elsewhere, not having 
been designed as a part of the building 
where used, nor such building constructed 
and adapted for the special use of such 
apparatus, there being, moreover, no intent 
on the part of the party making the an- 
nexation to make the articles permanent 
accessions to the freehold, are not fixtures, 
such as will pass under a mortgage of the 
any: Chase v. Tacoma Box Co., ll W 
ids 

A chattel mortgage of community per- 
sonalty may be executed by a husband to 
his wife to secure her for loans from her 
separate estate: Dillon v. Dillon, 13 W., 5%. 


A mortgage of personal property is void as against creditors of the 
mortgagor or subsequent purchaser, and incumbrances of the property for 
value and in good faith, unless it is accompanied by the affidavit of the mort- 
gagor that it is made in good faith, and without any design to hinder, delay, 
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or defraud creditors, and it is acknowledged and recorded in the same manner 


as is required by law in conveyance of real property. [L. 


81, § 1987; 1 H. C., § 1648.] 


See references to last section. 
See infra § 5870 et seq., exhaustive notes 
on foreclosure of. 


AFFIDAVIT OF GOOD FAITH — RE- 
CORDING, ETC.—A chattel mortgage is 
valid without words purporting to grant, 
sell, convey, etc., the word mortgage in- 
cludes all these: Marsh v. Wade, 1 W., 538; 
and it is not void because the affidavit as 
to good faith is in the past instead of the 
present tense: Vincent v. Snoqualmie Mill 
Co., 7 W., 566. 

An affidavit of good faith made by a hus- 
band alone is sufficient in a mortgage of 
comunity chattels: Harker v. Woolery, 

The want of an affidavit of good faith 
will not invalidate a chattel mortgage as 
against subsequent creditors and incum- 
brancers having actual notice: Roy & Co. 
v. Scott, Hartley & Co.. 11 W., 399; Darland 
v. Levins, 1 W., 582; Mendenhall v. Kratz, 
14 W., 453; Hinchman v. Point Defiance Ry. 
Co.. 14 wW., 349. 

If a subsequent mortgagee takes, with 
full knowledge of the existence of a prior 
mortgage, the failure of the first mort- 
gagee to record his instrument will give 
the second mortgagee no priority: Roy & 
Co. v. Scott, Hartley & cos su ra; citing 
Sayward v. Nunan, 6 W., &7 ayward v. 
Thayer, 9 W., 22; see Hinchman v. Point 
Detiance Ry. Co., 14 W., 349. 

A chattel mortgage is not necessarily In- 
valid because of failure to conform to the 
requirements of this and the next section 
in regard to affidavits of good faith and re- 
cording, but without either it would be 
good as against the mortgagor and all oth- 
ers, excepting creditors of the mortgagor 
or subsequent purchasers or incumbrancers 
of the property for value: Chase v. Taco- 
ma Box Co., 11 W., 377. 

A mortgage of personal property is void 
under this section unless recorded within a 
reasonable time, as to all creditors, who in 
good faith and without actual knowledge 
of such mortgage extend credit to the 
mortgagor between the date of its execu- 
tion and the time of recording, whether 
such creditors acquire a specific lien against 
the property or not: Willamette Casket 
Co. v. Cross, etc., Co., 12 W., 190, and see 
cases cited. 

When the mortgage is inoperative as to 
creditors it is also inoperative as to the re- 
ceiver of the mortgagor: Id. 

The fact that one of two chattel mort- 
gages which had been drawn at the same 
time, covering the same property to secure 
bona fide indebtedness to different parties, 
who were represented by one agent in the 
transactions, was placed of record prior to 
the other will not render such prior record- 
ed mortgage fraudulent as against the 
other mortgage: Commercial Bank v. Chil- 
berg, 14 W., 47. 

BILL OF SALE AS A CHATTEL 
MORTGAGE.—The burden of proving that 
a bill of sale absolute on its face is a mort- 
gage requires more than a fair preponder- 
ance a the evidence: Voorhies v. Hennes- 

T W.. 243. 

Patol evidence is admissible to show that 
an absolute bill of sale was given as a 
mortgage: Id. 

If the proof creates a doubt as to whether 
an instrument is a conditional sale or a 
chattel mortgage it will be treated as a 
mortgage: Sayward v. Nunan, 6 W., 87. 

In a particular case held that the evi- 
dence failed to overcome the presumption 
that an instrument executed as a bill of 
fale is such and not a chattel mortgage: 
Hammer v. O'Loughlin. 8 W., 39 

If chattels levied on bya judgment credi- 


"9, p. 105, § 2; Cd. 


tor have been claimed by third parties un- 
der a bill of sale, and in the trial of title 
the bill of sale is declared a chattel mort- 
gage and judgment rendered against claim- 
ant, a subsequent action to foreclose such 
mortgage is subject to the plea of res ad- 
judicata: Sayward v. Thayer, 9 W., 22. 

If a bill of sale is given as a security, 
and is in fact and effect a chattel mortgage 
only, it should be held to be governed by 
the provisions of this section: Sayward v. 
Nunan, 6 W., 87, 91. 


CONSTRUCTION—VALIDITY.—If a 
chattel mortgage is prima facie valid, the 
burden in showing bad faith in its execu- 
tion is upon the party denying its validity: 
Warren v. Creditors, 3 W., 48: Benham v. 
Ham, 5 W., 128; Samuel v. ’Kittenger, 6 W., 
270; and when given in the ordinary course 
of business to secure a bona fide debt it is 
valid and binding on all parties: 
v. Creditors, supra. 

A chattel mortgage absolute in form for 
a definite sum is valld, although in fact it 
is an indemnity mortgage, where there is a 
bona fide liability actually existing: 1d.; 
There should be proof, however, showing 
that it has become absolute, and what. if 
oe tae is due on the note secured there- 


Warren 


The doctrine that fraud is inferred as a 
legal conclusion from the mere retention by 
the mortgagor of the mortgaged property 
has no application under our law: Ephraim 
v. Kelleher, 4 W., 243, 249. 

A mortgage on a stock of goods which 
allows the mortgaged property to be re- 
tained by the mortgagor, and sold at retail, 
for the sole purpose of applying the pro- 
ceeds to payment of the mortgaged debt, is 
valid against the mortgagor's creditors: 
Langert v. Brown, 3 W. T., 102; approved in 
Ephraim v. Kelleher, 4 W., 249; see Levy v 
Sheehan, 1 W., 149 

Possession by mortgagee under an oral 
agreement to sell the stock and apply the 
proceeds upon the mortgage debt is prima 


facie valid and binding upon all of the par- 
ties: Benham v. Ham., 5 W., 128; 34 Am. 
pas Rep., 331; see Mansfield v. Bank, 5 W.. 
id. 


The mere consent to extend time on in- 
stullments due and to payments out of pro- 
ceeds of mortgaged stock in small sums, 
will not render a mortgage fraudulent as 
to creditors: Sanders v. Main, 12 W., 665; 
following Warren v. Creditors, 3 W.. 48; 
Ephraim v. Kelleher, 4 W., 243. 

A chattel mortgage, in a particular case, 
although defective in description, held valid 
as to subsequent purchasers, and sufficient 
constructive notice to a subsequent mort- 
gagee for a a debt: Howard v. 
Gemming, 10 W., 30. 

An indemnity mortgage upon a stock of 
goods which permits the mortgagor to re- 
main in possession, and by parol agreement 
made at the same time permits him to ap- 
propriate part of the proceeds of sale to 
replenish the stock and pay current ex- 
penses, instead of applying all such pro- 
ceeds on the mortgage debt, is not fraudu- 
lent per se as to other creditors: Ephraim 
v. Kelleher, 4 W., 243; distinguished in 
Thompson v. Huron L. Co., 4 W., 603. 

A bona fide creditor may take a chattel 
mortgage on his debtor’s stock of merchan- 
dise in Heu of a mortgage on his home- 
stead, and such transaction will not bpe 
fraudulent as to other creditors: Bradley 
v. Gotzian, 12 W., 71. 

A chattel mortgage is void for indefinite- 
ness and as a fraud on creditors where it 
describes the goods as marked throughout 
with the private tag and cost mark of A., 
the mortgagor, and providing that he 
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should retain possession: 
3 W. T., 318; 
leher, supra. 

A chattel mortgage is void for indefinite- 
ness against creditors and lienors, which 
fails to definitely locate all the property 
covered thereby and permits its disposal 
with no other conditions than that other 
property of equal value shall be substituted 
in its place: McDonald v. Tower L. & M. 
Co.. 10 W., 474; see Howard v. Gemming, 
10 W., 30. 

The fact that no provision is made in a 
chattel mortgage upon a stock of goods for 
the application of proceeds of sales to the 
reduction of the debt secured will not ren- 
der the mortgage void, when it appears 
that the proceeds of all the goods sold were 
applied in payment ofthe ordinary expenses 
of the business and in the reduction of the 
debt, and that the identity of the mort- 
gaged property had not been rendered diffi- 
cult by addition of other goods: Dillon v. 
Dillon, 13 W.. 594. 

Where a debtor has placed her creditor in 
possession of a stock of goods and store fix- 
tures under an agreement that he should 
reconvey same, after selling from said 
stock a sufficient amount to pay the in- 
debtedness. or would pay her for the same 
at the valuation fixed in an invoice, the 
creditor will be held to have elected to pay 
for the goods, when the evidence shows 
that he had commingled them with subse- 
quent purchases in such a way as to make 
it impossible to identify them, and had sold 
an undivided Interest in the entire stock to 
an incoming partner: Williams v. Geiger, 
12 W., 42. 

If the owner of a stock of general mer- 
chandise gives a chattel mortgage on his 
stock in trade, and continues to dispose of 
them in the usual course of business, ap- 
propriating the proceeds to his own use, 
with the knowledge and consent of the 


Byrd v. Forbes, 
criticised in Ephraim v. Kel- 


@ 4459. Recording, Effect of Failure. 


MORTGAGES. [22 4459 


mortgagee, the mortgage is void as to cred- 
itors: Wineberg v. Schaer, 2 W. T., 328; 
following Robinson v. Elliott, 22 Wal., 513; 
approved in Byrd v. Forbes, 3 W. T., 328; 
qualified in Warren v. Creditors, 3 W., 51; 
Ephraim v. Kelleher, 4 W.. 250. 

The facts of the particular case held suf- 
ficient to justify a decree setting aside a 
deed and chattel mortgage as in fraud of 
creditors: Keith v. Kreidell, 4 W., H4: and 
facts held sufficient to constitute a fraud 
on creditors and that notes secured by the 
mortgage were without consideration: Me- 
Carthy v. Fletcher, 12 W., 244. 

The delivery of a deed of assignment to 
the assignee for the purpose of having him 
indorse thereon his acceptance of the trust 
and its return by him to the assignor for 
the purpose of having it recorded hy the 
latter. does not constitute such a delivery 
as will give the deed priority over chattel 
mortgages which had been duly executed, 
delivered and recorded prior to the record 
of the deed of assignment: In re Days’ 
Assignment, 15 W., 525. 

The leaving of a fully executed chattel 
mortgage with the attorney for the mort- 
poges constitutes a delivery to the latter: 


Where a debtor has been requested by 
creditors to give them security upon his 
property whenever it shall become neces- 
sary to protect their interests, the execu- 
tion by him and placing of record of chat- 
tel mortgages in their favor will be pre- 
sumed to be with their consent and conse- 
quently effective as a valid delivery: Id. 

A chattel mortgage executed prior to a 
levy of an execution on the goods covered 
by it is not entitled to priority. when the 
mortgagee was not present at the time of 
its execution, and did not accept and ratify 
the mortgage until its delivery subsequent 
to the levy: Griswold v. Case, 13 W., 623. 


A mortgage of personal property must be recorded in the office of the 
county auditor of the county in which the mortgaged property is situated, 


in a book kept exclusively for that purpose. 


When personal property mort- 


gaged is thereafter removed from the county in which it is situated, it is, 
except as between the parties to the mortgage, exempted from the operation 


thereof, unless either,— 


1. The mortgagee within thirty days after such removal causes the mort- 
gage to be recorded in the county to which the property has been removed; or 

2. The mortgage be recorded in the custom house; or 

3. The mortgagee within thirty days after such removal takes possession of 


the property: 


Provided, That a mortgage on any vessel or boat, or part cf. 


a vessel or boat, over twenty tons burden, shall be recorded in the office of 
the office of the collector of customs, where such vessel is registered, enrolled, 
or licensed, and need not be recorded elsewhere. [L. ’79, p. 105, § 3 in pt.; 


Cd. ’81, § 1988; 1 H. C., § 1649.] 


See infra notes to § 5870, registration of 
chattel mortgages. 

STATUTES RESPECTING REGISTRA- 
TION of chattel mortgages do not change 
the common law rule so as to release a 
mortgage from being void as to third per- 
sons: Wineberg v. Schaer, 2 W. T., 328. 

The purpose of the recording statute is 
to give notice to subsequent purchasers or 
mortgagees: and such purchasers or mort- 
gagees, with full Knowledge of the first 
mortgage, cannot resist its foreclosure be- 
cause it fails to properly describe the mort- 
gaged property, or that it was not recorded 


at the proper time or place: Darland v. 
Levins, 1 W., 582. 

The holder of an unrecorded ehattel mort- 
gage has no priority over one holding the 
property under a bill of sale, though the 
gale is in consideration of an antecedent 
debt: Hall v. Matthews, 8 W., 407. 

In an action to foreclose an unrecorded 
chattel mortgage the complaint is demur- 
rable which does not show that a defend- 
ant who claims to have purchased the 
property had actual or constructive notice 
ue the mortgage: Smith v. Ellis, 3 W. T., 
328. 
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Actual prior notice of an unrecorded property more than thirty days after its 
chattel mortgage does not give it prece- removal to another county is entitled to 
dence over the attachment of the creditor the possession thereof, when the mortgage 
of the mortgagor; Baxter v. Smith, 2 W. had not been recorded in such county, al- 

oy Ji. though such snbsegueni purchaser had 

A defective record of a mortgage is im- knowledge of the incumbrance and the 
material, when the mortgagee at once en- property had been removed from the coun- 
ters into and remains in possession of the ty of its location when mortgaged without 
property: Vincent v. Snoqualmie Mill Co., the knowledge or consent of the mortgagee: 

a i Turner v. Caldwell, 15 W., 274. 

Under this section, one who acquires such 


24560. Penalty for Removing Mortgaged Property. 

Any mortgagor of personal property, or the successor in interest of such 
mortgagor, who, with intent to hinder, delay or defraud the mortgagee thereof, 
or his or her assigns or legal representatives, shall injure or destroy such 
property or any part thereof, or shall conceal such property or any pari 
thereof, or shall remove the same or any part thereof from the county where 
it was situated at the date of the mortgage before it is duly released, without 
the consent in writing of the mortgagee, or shall sell or dispose of the same, 
or any interest therein, where he parts with the possession thereof, without the 
consent in writing of the mortgagee, he shall be deemed guilty of a misde- 
meanor, and upon conviction thereof shall be punished by imprisonment in 
the county jail for a period not to exceed six months or bv a fine of not more 
than twice the value of such property, or by both such fine and imprisonment. 
[Cf. L. 779, p. 106, § 14; Cd. 781, § 1999; 1 H. C., § 1662; L. 793, p. 224, 8 1.] 

See notes to § 5870 infra. i 


CHAPTER III. 
OF SATISFACTION AND ASSIGNMENTS OF MORTGAGES. 


3 4563. Mortgages, How Satisfied of Record. 


Whenever the amount due on any mortgage is paid and satisfied, the 
mortgagee or his legal representatives shall, at the request of the mortgagor, 
or his authorized agent, acknowledge satisfaction of the same in the margin 
of the page upon which the mortgage is recorded, or by executing an instru- 
ment referring to the mortgage, specifically describing the property mort- 
gaged, giving the amount for which it was given to secure, the date of execu- 
tion, and date of record of said mortgage, and shall acknowledge satisfaction 
in full-of the same, which shall be duly acknowledged and recorded upon the 
records of the county wherein the mortgage is recorded. [L. ’86, p. 116, § 1: 
1 H. C., § 1660.] 


2 4564. Failure to Satisfy—Penalty. 

If the mortgagee shall fail so to do after sixty days from the date of 
such request or demand, he shall forfeit and pay to the mortgagor the sum 
of twenty-five dollars, to be recovered in any court having competent juris- 
diction, and said court, when convinced that said mortgage has been fully 
satisfied, shal] issue an order in writing, directing the auditor to cancel said 
mortgage, and the auditor shall immediately record the order and cancei the 
mortgage as directed by the court, upon the margin of the page upon which 
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the mortgage is recorded, making reference thereupon to the order of the 
court and to the page where the order is recorded. [L. ’86, p. 117, $ 2; 1 H. 
C., § 1661.] 


2 4565. Assignee of Mortgage May Record Deed of Assignment. 

Any person to whom any real estate or chattel mortgage is given, or the 
assignee of any such mortgage, may, by an instrument in writing, by him 
signed and acknowledged in the manner provided by law entitling mortgages 
to be recorded, assign the same to the person therein named as assignee, and 
any person to whom any such mortgage has been so assigned, may, after the 
assignment has been recorded in the office of the auditor of the county 
wherein such mortgage is of record, acknowledge satisfaction of the mortgage, 
and discharge the same of record. [L. 797%, p. 23, § 1.] 


? 4566. Farmer Satisfactions by Assignees Validated in Certain Cases. 

All satisfactions of mortgages heretofore made by the assignees thereof, 
where the assignment was in writing, signed by the mortgagee or assignee, and 
where the same was recorded in the office of the auditor of the county wherein 
the mortgage was recorded, are hereby validated, and such satisfactions of 
mortgages so made shall have the same effect as if made by the mortgagces 
in such mortgages. [L. 797, p. 23, § 2.] 


CHAPTER IV. 
OF LEASES. 


¢ 4568. Tenancy From Year to Year Abolished—Exception. 


Tenancies from year to year are hereby abolished, except when the same 
are created by express written contract. Leases may be in writing or print, 
or partly in writing and partly in print, and shall be legal and valid for any 
term or period not exceeding one year, without acknowledgment, witnesses, or 
seals. [L. 67, p. 101, § 1; Cd. 81, § 2053; 1 H. C., § 2797.) 


For former statute on this subject see L. 
’66. pp. 78-80. 

See supra §8§ 4490, 4491, and notes, on com- 
munity property. 

See supra §§ 4518, 4523, private seals and 
witnesses dispensed with. 

See infra § 5525 et seq., unlawful detainer. 

See infra § 5527 notes, landlord and tenant. 

See infra § 5957 et seq., laborers and land- 
lords’ lien on crops. 

See infra notes to §§ 5532, 5538, 5540, 5541, 
6542, actions to recover rent. 

See infra § 7240, penalty for lessee for 
keeping house of {ll-fame. 

See infra § 7261, penalty for letting house 
to ill-fame. 

Common law as to lessees, as it is In ex- 
fstence here, and has been amended, differs 
widely from the common law of England as 
to leases: Smith v. Wingard, 3 W. T., 291. 

In an action for rent proof of lessor’s 
ownership is unnecessary: Tryon v. Davis, 
8 W., 106. 

Where a tenant, under the terms of a 
lease which is invalid hecause not acknowl- 
edged, but is otherwise sufficient. enters 
into possession of premises, makes valuable 
improvements thereon and pays rent there- 
for, he is entitled to specific performance of 


the terms of the defective lease, as against 
a subsequent vendee of his lessor, who 
takes with actual knowledge of such ten- 
ant’s rights: McGlauflin v. Holman, 1 W., 
239; Schulte v. Schering, 2 W.. 127. 

In an action for rent plaintiff should be 
non-suiled when the only evidence tending 
to show defendant’s tenancy is the fact 
that plaintiff and defendant had had nego- 
tlations looking to a lease of the premises, 
which, however, had never been consum- 
mated, and that the premises had been 
taken possession of by a sub-agent of de- 
fendant’s agent, and used for the storage 
of defendant’s goods, which such sub-agent 
held for sale on commission, under an 
agreement to pay all rent and storage 
charges: Rucker v. Studebaker Bros. Mfg. 
Co., 10 W., 386. 

In an action for the recovery of rent 
brought by the lessor against an assignee 
of the lease, who sets up the defense that 
he has re-assigned the lease to another, 
evidence is admissible on the part of de- 
fendant showing what he did with the lease 
and the premises therein described, as a 
preliminary to proof of the assignment: 
Tibbals v. Iffland, 10 W., 45) 

Where a foundation has been laid for the 
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introduction of secondary evidence as to 
the contents of a written assignment of a 
lease, and testimony has been given by a 
witness in regard thereto, it is not error to 
permit him to show what lease the assign- 
ment purported to assign: Id. 

In an action for rent under a lease which 
the complaint admits has been assigned to 
defendant, an interrogatory on cross exam- 
ination of the defendant as to what his ob- 
at was in getting the lease is immaterial: 


In such an action, after an attorney and 
witness for defendant has testified as to the 
preparation of the assignment of the lease 
from defendant to another person, it is 
error, but not prejudicial, for the court to 
sustain an objection to the plaintiff’s ques- 
tion as to whether the assignment was not 
a scheme on the witness’s part to get de- 
fendant rid of the lease: Id. 

Secondary evidence of the contents of a 
written assignment of a lease is admissible 
when the defendant has shown that he de- 
livered it and the premises to the assignee, 
who shortly afterward left the city, and 
that the defendant did not know the where- 
abouts of the assignee, but had addressed 
letters to places where he had reason to 
think he might be found, asking him for 
the assignment: Id. 

Where a lease of real estate is made for 
a term of years, the tenant to make all 
necessary repairs, damages by the elements 
excepted, and the buildings thereon are de- 
stroyed by fire before the expiration of the 
lease, the landlord is under obligations to 
rebuild: Hadlan v. Ott, 2 W. T., 165. 

If a building, occupied by a tenant under 
a lease whereby he covenants to pay a cer- 
tain rental per month in advance, is de- 
stroyed by fire, the tenart may recover the 
money paid in advance for that portion of 
the month remaining after the destruction 
of the premises: Porter v. Tull, 6 W., 408. 

In an action for damages for breach of a 
covenant in a lease to make all substantial 
and necessary repairs on the demised prem- 
ises, resulting in damage to the lessee’s 
furniture and rendering the premises unfit 
for use as a lodging house, the proper 
measure of damages is such as will com- 
pensate the lessee for all injuries sus- 
tained to her furniture and the difference 
between the rental value of the building as 
it actually was and what it would have 
been worth if the repairs contemplated by 
the lease had been made by the lessor: 
Kohne v. White, 12 W., 199. 

In such an action, it is erroneous to ad- 
mit in evidence as elements of damage, the 
sum paid for rent, the amount of the de- 
preciation in the value of the furniture (no 
proof of natural wear and tear being intro- 
duced), and the loss of rent from the rooms 
based upon their gross rental value as fur- 
nished rooms, as such elements would con- 
stitute a double measure of damages: Id. 

The measure of damages for the loss of 
the rental value o? furnished rooms is the 
net rental value after deducting the ex- 
penses necessarily incident to the carrying 
on of the business of a lodging house: Id. 

A landlord is not Hable for injuries re- 
sulting to an occupant of a room in a build- 
ing from its improper construction, where 
the partitioning and fitting up of the rooms 
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in the building had been done by the tenant 
after the commencement of his term, with 
the understanding that the tenant had the 
right to remove them, and the negligence 
attending the making of the improvements 
on the building was chargeable wholly to 
the tenant and not to his landlord: Glass 
v. Colman, 14 W., 635. 

The fact that subsequent to the begin- 
ning of the tenancy and the making of 
such improvements by the tenant, the ten- 
ancy is changed to one from month to 
month, will not render the landlord liable 
for negligence in the construction of such 
improvements, when the tenant’s right to 
remove the improvements at the end of his 
term still continues: Id. 

The mortgagee of a building erected on 
leased premises is entitled, as against the 
lessee or his assignee, to priority in a de- 
cree rendered in an action for the recovery 
of rents due under the lease: Frye v. Hill, 
14 W.. 83. 

In an action for the recovery of rents 

under a written lease to which defendants 
set up the defense that there had been a 
surrender of the lease under an oral agree- 
ment, it is error to permit the defendants 
to introduce in evidence a paper purporting 
to be a copy of a written assignment of the 
lease and a surrender of tfe premises by 
the defendants to plaintiffs, unless the 
pleadings are amended in that regard and 
proper foundation for the introduction of 
secondary evidence is laid: Rank v. Scholl, 
12 W., 135. 
Plaintiff, by an instrument in writing, not 
witnessed or acknowledged, leased certain 
premises to defendant for at least one year, 
and probably for a longer period. The de- 
fendant went into possession under said 
lease, and plaintiff had the option under 
the lease of terminating the tenancy at the 
end of one year by giving the defendant 
one month's notice to that effect. The 
plaintiff did give notice to terminate the 
tenancy one month and more prior to the 
end of the year, but the defendant failed 
and refused to vacate the premises. In an 
action of forcible entry and detainer, in 
which the above lease was peladed, the 
court held that it effect was to be given to 
the lease, the defendant was holding over 
unlawfully after the termination of his 
right, and that plaintiff was entitled to 
recover possession by such action; and that 
if the lease was ineffective for any pur- 
pose, because, being for a longer period 
than one year, it was not witnessed and 
acknowledged, then the defendant was a 
tenant at will or by sufferance. and the 
thirty days’ notice to quit, averred in the 
complaint, was efficacious to terminate that 
tenancy equally with a tenancy under the 
lease. “It is manifest,” said the court, 
“that the lease, if {ts terms do not govern 
the right of plaintiff to terminate the ten- 
ancy, does not govern the terms of payment 
of rent so as to create a period before the 
end of which,” under the above section, 
“the plaintif€ would be powerless to ter- 
minate the tenancy.” A formal averment 
in the complaint, to the effect that defend- 
ant unlawfully held the premises by force, 
was held to be unnecessary: Chambers v. 
Hoover, 3 W. T., 107. 


3 4569. Tenancy From Month to Month, How Terminated. 


When premises are rented for an indefinite time, with monthly or other 
periodic rent reserved, such tenancy shall be construed to be a tenancy from 
month to month, or from period to period on which rent is payable, and shall 
be terminated by written notice of thirty days or more, preceding the end of 
any of said months or periods, given by either party to the other. [L. 67, p. 
101, $2; Cd.’81, $ 2054; 1 H. C., $ 2798.] 


See notes and references to last section. 
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l 4570. Tenancy at Specific Time, When. 


In all cases where premises are rented for a specified time, by express or 
implied contract, the tenancy shall be deemed terminated at the end of such 
specified time. [L. 767, p. 101, $ 3; Cd. 81, $ 2055; 1 H. C., § 2799.] 


Section 2800, 1 Hill’s Code, providing for 
forfciture after notice, etc., is omitted as 
superseded by § 5527 infra. 

See notes to § 4568 supra. 

A lease of a building in the course of con- 
struction for a term of five years after its 
completion on or about a certain date, the 


In an action for breach of covenant in a 
bond to pay rental for certain premises as 
provided in a lease between plaintiff and 
the principal in the bond, the lease and 
bond reciting that the tenancy should be 
for a term of five years commencing upon 
the completion of the building, about Mar. 


date for the beginning and ending of the 
lease being left unfilled, must be presumed 
as a lease for the term of five years dating 
from the CTOS on oT the building: Noyes 


15, '90, an answer is insufficient when it al- 
leges that the place rented was not com- 
pleted and delivered within said time, and 
counter-claiming damages upon such al- 


v. Loughead, 9 W., leged breach: Noyes v. Loughead, supra. 


@ 4571. 


Whenever any person obtains possession of premises without the consent 
of the owner or other person having the right to give said possession, he shall 
be deemed a tenant by sufferance merely, and shall be liable to pay reasonable 
rent for the actual time he occupied the premises, and shall forthwith on 
demand surrender his said possession to the owner or person who had the 
right of possession before said entry, and all his right to possession of said 
premises shall terminate immediately upon said demand. [L. 67, p. 101, § 5; 


Tenancy by Sufferance. 


Cd. 81, § 2057; 1 H. C., § 2801.] 


See § 5527 infra. 

The defendant, a mere intruder, having 
had the use of property held by plaintiff 
under color of title, must pey plaintiff for 
such use, and the fact of plaintiff’s title 
being defective is no defense: 
McNear & Co., 1 W. T., 141. 

Where defendant is in possession of land 
under color of title, and there is no evi- 
dence of willfulness in detaining the land, 
plaintiffs are not entitled, in an action for 


Blumberg v. 


use and occupation, to the value of the 
crops raised thereon, less the labor, but 
only to the fair rental value of the prem- 
ises, with interest thereon to the time of 
trial. The value of the crops raised and 
harvested is immaterial except to deter- 
mine the fair rental value of the premises, 
The crops raised and harvested by defend- 
ant while in exclugive possession belong to 
him, and not to Ahe owner of the land: 
Meeker v. Gardella, 1 W., 139. 


CHAPTER V. 
OF THE STATUTE OF FRAUDS AND FRAUDULENT CONVEYANCES. 


24575. Deeds in Trust for Grantor Void as to Creditors. 


All deeds of gift, all conveyances, and all transfers or assignments, verbal 
or written, of goods, chattels, or things in action, made in trust for the use of 
the person making the same, shall he void as against the existing or subsequent 
creditors of such person. [L. ’54, p. 403, $ 1; IL. 760, p. 298, $ 1; L. 763, p. 
412, § 1; Cd. 781, § 2324; 1 H. C., § 1452; Or., § 3053; Ind. R. S., § 4921.] 


See infra notes to § 5870, chattel mort- 
gages. 

See infra § 6885, mortgages upon real prop- 
erty. 

See supra notes to § 4491, community prop- 
erty. 

See notes to § 4518 supra, fraudulent con- 
veyances, 

A conveyance of property in trust for 
those to whom it equitably belongs can in 
no event be void as to creditors and this 
section denounces as fraudulent and void 
such conveyances only as are made in trust 
for the use of the grantor: Samuel v. Kit- 
tenger, 6 W., 261, 268. 

If the legal title to land has been trans- 
ferred upon the parol promise of the 


grantee, made in bad faith and with intent 
to deceive, that he would hold same in 
trust for grantor, the transaction does not 
come within the statute of frauds, as trusts 
arising from fraud are excepted from its 
operation: Rozell v. Van Syckle, 11 W., 79. 

STATUTE OF FRAUDS. —If a written 
contract for the conveyance of land is so 
indietinite that it cannot be determined 
Without resort to parol testimony, the con- 
tract is not taken without the operation of 
the statute of frauds by possession of the 
land taken subsequent to the death of the 
party agreeing to convey: Rochester v. 
Yesler’s Estate, 6 W., 114. 

Although the statute of frauds may re- 


-Quire the consideration to be stated in the 
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contract for the sale of land, yet where the 
price has in fact been paid, the case is 
taken without the operation of the statute: 
Sayward v. Gardner, 5 W., 248. 

An oral contract to convey real estate 
cannot be enforced by an action of specific 
Perro mance: Nichols v. Oppermann, 6 W., 

A parol agreement to convey real estate 
by will. made in settlement of a law suit, 
is not enforceable under the statute of 
frauds, when there had been no act of part 
performance on the part of the decedent, 
although valuable rights may have been re- 
linquished by the intended devisee in con- 
sideration of the contract: Swash v. Sharp- 
stein, 14 W., 426. - 

A parol contract to devise a certain por- 
tion of one’s estate. including both realty 
and personalty, is void under the statute of 
frauds, for the reason that being void in 
part it is void as a whole: : 

PART PERFORMANCE. — Where, under 
a parol agreement to convey certain lots. 
they were taken possession of, cleared and 
fenced, such possession and improvements 
constitute a sufficient part performance of 
the contract to take it out of the operation 
of the statute of frauds: Mudgett v. Clay, 
5 W., 103. 

A party to a contract for the conveyance 
of land cannot treat the contract as void, 
as resting in parol. when he has taken pos- 
session thereof under the contract: Graves 
v. Smith, 7 W., 14. 

A parol contract for conveyance of land 
is enforcible on the ground of part per- 
formance when payment therefor has been 
made and valuable improvements placed 
upon the land by the purchaser, although 
the purchaser had been in possession prior 
to the agreement, when it appears that 
such possession had been held conjointly 
with vendor, and that vendor had surren- 
dered exclusive possession after the making 
o ne agreement: Peck v. Stanfield, 12 W., 


The pleadings present triable issues of 
fact, and a demurrer to the reply should 
not be sustained, and the action dismissed. 
where the answer to a complaint to set 
aside a deed, and subject the property to a 
judgment already obtained, alleges that the 
property really belongs to defendant’s wife, 
though transferred by him to her at a later 
date than the judgment, that plaintiff's 
claim is secured by chattel mortgage, and 
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that such security was taken in satisfac- 
tion of the debt: Davis v. Oldakers, 3 W. 
T., 593. The amount of the donor’s indebt- 
edness, the sufficiency of the residue of his 
property to meet the same, the proportion 
the estate conveyed bears to the bulk of 
his possessions, are all to be weighed in 
determining the effect of a voluntary dis- 
position where no positive fraudulent mo- 
tive appears: See note to Jenkins v. Cle- 
ment, 14 Am. Dec., 703-709. Except as other- 
wise provided by statute, the general rule 
as to volntary conveyances is, that as to 
existing creditors the law raises a conclu- 
sive presumption of fraud, but that subse- 
quent creditors can only impeach such a 
conveyance by showing fraud in fact: Jen- 
kins v. Clement, 1 Harp. Eq., 72; 14 Am. 


Dec., 698; note to Crawford v. Kirksey, 28 
Am. Rep., 721. A conveyance of exempt 
property is not a fraud upon creditors: 


Note to Currier v. Sutherland, 20 Am. Rep., 
150; and a creditor cannot attack a convey- 
ance as fraudulent where he consents to its 
terms: Note to Adlum v. Yard, 18 Am. 
Dec., 621. 

GENERALLY.—Territorial application of 
statutes: Note to Seigel v. Robinson, 93 
Am. Dec., 776-778. 

Original and collateral undertakings: Note 
to Packer v. Benton, 95 Am. Dec., 252-263. 

Indemnity contracts: Note to Smith v. 
Delaney. 42 Am. St. Rep., 186-19. 

Sufficiency of memorandum: McGovern 
v. Hern, 25 Am. St. Rep., 632. . 

Contracts for sale of standing timber is 
within the statute: Note to Hirth v. Gra- 
ham, 40 Am. St. Rep., 647 

Part performance, effect of: Note to 
Grant v. Grant, 38 Am. St. Rep., 393; Chris- 
ty v. Barnhart, 53 Am. Dec., note, 539-547. 

See generally 8 Am. & Eng. Encyc. Law, 
p. 657 et seq. , 

An agreement made by husband and wife 
with a vendor, through the medium of let- 
ters and telegrams, whereby they agree to 
take certain land, directing that the deed 
be made to the wife, and the deed was 
made accordingly and ossession of the 
premises taken by the wife, is sufficient to 
show a valid contract of purchase as 
against the statute of frauds: Underwood 
v. Stack, 15 W., 497. 

A parol agreement of a husband to con- 
vey community realty to his wife is within 
the statute of frauds: Churchill v. Steph- 
enson, 14 W., 620. i 


24576. Contracts, etc., Void Unless in Writing. 

In the following cases specified in this section, any agreement, contract, 
and promise shall be void, unless such agreement, contract, or promise, or 
some note or memorandum thereof, be in writing, and signed by the party 
to be charged therewith, or by some person thereunto by him lawfully author- 


ized, that is to say :— 


1. Every agreement that by its terms is not to be performed in one year 


from the making thereof; 


2. Every special promise to answer for the debt, default, or misdoings of 


another person; 


3. Every agreement, promise, or undertaking made upon consideration 
of marriage, except mutual promises to marry; 

4. Every special promise made by an executor or administrator to answer 
damages out of his own estate. [L. 754, p. 403, $ 2: L. °60, p. 298, § 2; L. 763, 
p. 412, 8 2; Cd. ’81, § 2325; 1 H. C., § 2432; Abb. R. P. S., p. 440; see Cal. 


C. C., $ 1624.] 


See infra &§ 6308, administrators liable to 
pay debts, when. 
See supra § 4362, contracts by telegraph. 


See references and notes to last section. 
Where a contractor upon a building has 


absconded, leaving unpaid labor bills, the 
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promise of the owner to a third party that, 
if he would pay the money due so the work 
could progress at once, the money should 
be refunded, is nota promise to answer for 
the debt of another, and does not fall with- 
in the sintura of frauds: Dibble v. DeMat- 
tos, 8 W., 

Where ATA has contracted with 
plaintiff that if they will pay certain orders 
drawn on him he will accept and pay the 
same, the contract is an original under- 
taking founded upon a good consideration, 
and is binding without being in writing: 
Kelley v. Sicnoue 9 W., 659; Butler v. 
Greenough, 9 W., 

If a contract keenik a claim upon a 
debtor has been executed, and ratified by 
the assignee, the statute of frauds requir- 
ing such contract to be in writing does not 
apply: Grippen v. Benham, 5 W., 589. 

Parol evidence is properly admissible to 
show the circumstances under which an 
incomplete memorandum of sale was signed, 
and in what capacity the per on signed it: 
Brewster v. Baxter, 2 W. T., 

A contract is signed by = se AN 
within the meaning of the statute of frauds, 
when the name of the party to be charged 
is written by him or an authorized agent 
anywhere in the contract: Tingley v. Bel- 
lingham Bay L. Co., 5 W., 644. 

The court discusses the statute of frauds, 
as bearing upon this case, and intimate an 
opinion that where a contract contains such 
mutual promises as are found in this case, 
and is signed only by the party suing upon 
it. the other party may successfully inter- 

ose the defense of the statute: Hawley v. 
cenoyer, 1 W. T., 609. 


OF THE STATUTE OF FRAUDS. 


(22 4577, 4578 


The object of the memorandum is to show 
what the bargain was between the parties; 
and though the form is not material, and 
details need not be given, terms and parties 
must be stated. It must show the article 
sold, the purchaser, and the price: Note to 
McConnell v. Brillhart, 6 Am. Dec., 668. 

A contract which cannot be fully per- 
formed within one year is within the stat- 
ute. So entire contracts extending over a 
year are within the statute; and so witha 
contract for a year beginnin at a future 
date: See note to Doy ixon, 93 Am. 
Dec., 85-90. 

An original undertaking is not within the 
statute; but a collateral promise is, and to 
be valid, must be in writing: See extended 
note to Packer v. Benton, 9% Am. Dec., 
261-263. 

The agreement of a creditor to forbear 
the enforcement of his debt is not a suffi- 
cient consideration to support an oral 
promise of a third person to pay wre debt: 
McKenzie v. National Bank, 9 W., 

A partnersip agreement for fe Savile 
and improving of lands for sale is not with- 
in the statute of frauds and may be proved 
without being evidenced by writing signed 
by the party to be charged: Case v. Seger, 
4 W., 492. 

Upon a contract to manufacture an arti- 
cle the statute of frauds has no applica- 
tion: Fox v. Utter, 6 W., 299, 301. 

The promise to pay the note of another 
need not be in writing if the promise is 
made to the maker in consideration of its 
execution: McGraw v. Franklin, 2 W., 17. 


3 4577. Contract for Sale of Goods Void, When. 


No contract for the sale of any goods, wares, or merchandise, for the 


price of fifty dollars or more, shall be good and valid, unless the purchaser 
shali accept and receive part of the goods so sold, or shali give something in 
earnest to bind the bargain, or in part payment, or unless some note or 
memorandum in writing of the bargain be made and signed by the party to 
Fe charged thereby, or by some person thereunto by him lawfully authorized. 
[L. ’54, p. 403, § 3; L. 760, p. 298, § 3; L. 63, p. 413, § 3; Cd. ’81, § 2386; 1 
H. C., § 1453; see Ind. R. S., § 4910. ] 


A contract for the manufacture and de- 
livery of an article is not within the pro- 
visions of this section, if the completed 
article is one of special value to the person 
for whom it was manufactured and is nota 
marketable commodity: Puget Sound, etc., 
Depot v. Rigby, 13 W.. 264: following Fox v. 
Utter, 6 W., 299; Puget Sound Iron Co. v. 
Worthington, 2 W. T., 472; see case for 
further comment. 

If the owner of a building upon the land 
of another makes a parol contract of sale 
thereof to the land owner, and remains in 
possession thereof, there is sufficient per- 
formance of the contract of sale to take 


Gregg, 8 W., 191. 

A contract which the law requires to be 
in writing cannot, if made verbally, be 
made valid by acquiescence or ratification: 
Arnott v. Spokane, 6 W., 442, 451. 

If a sale of personal property of the value 
of fifty dollars or more is pleaded in an 
action at law, it is not necessary to plead 
facts tn avoidance of the statute of frauds: 
Shelton v. Conant, 10 W., 193. 

A written contract of sale and delivery of 
logs may be modified by a parol agreement, 
without requiring consideration therefor, 
and without violating the statute of frauds: 
Tingley v. Fairhaven L. Co., 9 W., 


the case out of the statute: Reinhart v. 


$ 4578. Bill of Sale Void, When. 


No bill of sale for the transfer of personal property shall be valid, as 
against existing creditors or innocent purchasers, where the property is left in 
the possession of the vendor, unless the said bill of sale be recorded in the 
auditor’s office of the county in which the property is situated, within ten days 
after such sale shall be made. [L. 754, p. 404, § 4; L. 763, p. 418, § 4; Cd. ’81, 
§ 2327; 1 H. C., § 1454.] 
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The failure to record a bill of sale within 
ten days after its execution, where the pur- 
chaser does not take possession of the prop- 
erty, renders it void only as to such par- 
ties as obtain intervening rights between 
the time of its execution and of its record- 
ing: Sayward v. Nunan, 6 W., 87. 

The act of a debtor in putting another in 
the constructive possession of his property 
under a bill of sale does not conclude his 
creditors from showing that the debtor him- 
self was, and claimed to be, in possession: 


No sale of personal preperty is valid, un- 
der this section, as against existing credi- 
tors or innocent purchasers, where the 
property is left in the possession of the 
vendor, unless such sale be evidenced by a 
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memorandum in writing, and recorded as 
required by this section: Whiting Mfg. Co. 
v. Gephart, 6 W., 615. 

If there has been a absolute delivery of 
goods under a contract of sale, thus vest- 
ing title in the purchaser, and he has sold 
a portion of the goods, an agrement to re- 
turn the remaining to the original owner 
does not amount to a rescission of the orig- 
inal contract of sale, but to a resale of the 
goods, and is void as to creditors, when 
there is no delivery of possession nor any 
bill of sale executed and recorded: Id. 

This section refers to tangible property 
which may be taken possession of by thie 
purchaser, and not to intangible property: 
eS aaa Bay B. Co. v. Brisbois, 14 W., 
173, 


3 4580. Burden of Proof in Transactions Between Husband and Wife. 

In every case where any question arises as to the good faith of any transac- 
tion between husband and wife, whether a transaction between them directly 
or by intervention of third person or persons, the burden of proof shall be 
upon the party asserting the good faith. [Cd.’81, § 2397; 1 H. C., § 1455.] 


See supra § 4539, 
husband and wife. 

See supra § 4491 and notes, community 
property. . 

Where transfers of property from hus- 
band and wife are questioned on the ground 


conveyances between 


3 4581. 


of bad faith, the general rule is that the 
payment of a valuable consideration must 
be shown by proof of the most satisfactory 


eee Liebenthal v. Price, 8 W., 206, 


Contracts of Minors, Liability. 


A minor is bound, not only by contracts for necessaries, but also by his 


other contracts, unless he disaffirms them within a reasonable time after he 
attains his majority, and restores to the other party all money and property 
received by him by virtue of the contract, and remaining within his control 
at any time after his attaining his majority. [L. ’66, p. 92, § 2; 1 H. C., § 
2433. ] 


3 4582. Disaffirmance of Contracts Prohibited, When. 


No contract can be thus disaffirmed in cases where, on account of the 
minor’s own misrepresentations as to his majority, ur from his having engaged 
in business as an adult, the other party had good reasons to believe the minor 
capable of contracting. [L. 766, p. 93, § 3; 1 H. C., § 2434.] 


2 4583. Satisfaction of Contracts with Minor. 


When a contract for the personal services of a minor has been made with 
him alone, and those services are afterwards performed, payment made there- 
for to such minor in accordance with the terms of the contract is a full satis- 


faction for those services, and the parents or guardian cannot recover therefor. 
[L. 66, p. 93, § 4; 1 H. C., § 2435.) 


CHAPTER VI. 


OF CONDITIONAL SALES OF PERSONAL PROPERTY. 


3 4585. Contracts to be Filed, When. 


All conditional sales of personal property or leases thereof containing a 
conditional right to purchase where the property is placed in the possession 
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of the vendee shall be absolute as to all creditors, or purchasers in good faith, 
unless within ten days of the taking of possession by the vendee a memoran- 
dum of such sale, stating its terms and conditions and signed by the vendor 
and vendee, shall be filed in the auditor’s office of the county wherein, at the 
date of the vendee’s taking possession of the porperty, the vendee resides. [L. 


°93 p. 253, $ 1.] 


If goods are delivered under an agree- 
ment evidenced by a memorandum as fol- 
lows: ‘‘These goods are sent for your in- 
spection, the property of Rumpf & Mayer, 
and to be returned to them within demand 
days, sale only takes effect from date of 
their approval of your selection, and until 
then goods are to be held subject to their 
order,” the transaction constitutes a bail- 
ment and not a conditional sale: Rumpf v, 
Barto, 10 W., 382. 

A contract providing that title to a cer- 
tain electric light plant shall not pass from 
the seller to the purchaser until it is fully 
paid for as per contract is one of condi- 
tional sale, although a typewritten addition 
to the printed form of sale may provide 
that the promissory notes to be given for 
deferred payments must be secured by 
mortgage upon such plant and upon all the 
other property owned by the purchaser at 
the time the plant is placed in working or- 
der, and although the contract may further 


provide that the purchaser shall keep the 
plant fully insured as long as there is any 
amount due the seller, since it is apparent 
from the construction of the contract as a 
whole that it was not the intention of the 
parties that the title should pass until the 
provision with reference to the mortgage 
had been complied with: Edison General 
Elec. Co. v. Walter, 10 W., 14; followin 
Quinn v. Parke & Lacy M. Co., 5 W., 276; 
Cherry v. Arthur, 5 W., 787. 

The delivery of shingle bolts to a shingle 
manufacturer under a contract providing 
that title to the bolts was not to pass, and 
that payment therefor was to be at a cer- 
tain rate for shingles manufactured there- 
from, does not constitute such a conditional 
sale thereof as to require recording under 
this section: Peterson v. Woolery, 9 W., 390. 

A contract described as a “lease,” in a 
particular case, held to be a conditional 
sale: Quinn v. Parke & Lacy M. Co., 5 W., 


@ 4586. Auditor to Index. 


It shall be the duty of the county auditor of the county wherein any such 
memorandum is presented to him for that purpose, to mark thereon the time 
of its reception, and he shall index the same in the general index of instru- 
ments in his office by stating the name of the vendor and vendee, and the 
words “conditional sale’ and the volume and page in which it is recorded. 
And he shall cause the same to be recorded in a book to be kept by him for 
that purpose and styled “Conditional sales,” “Volume >” and the auditor 
shall charge the same rates for the recording of such instruments as are 
allowed for the recording of deeds of real property, and shall allow a can- 
cellation or satisfaction thereof in the same manner as mortgages of real 
property are cancelled or satisfied. [L. 793, p. 254, § 2.] 


As to what constitutes conditional sales see extended note to Andrews & Co. v. Sav- 
ings Bank, 46 Am. St. Rep., 291 


CHAPTER VII. 


OF CONDITIONAL SALES OF ROLLING STOCK AND RAILWAY EQUIP- 
MENTS. 


3 4588. Contract of Sale or Lease. 


In any contract of [for] or for the sale of railroad equipment or rolling 
stocks, it shall be lawful to agree that the title to the property sold, or con- 
tracted to be sold, although deliverable immediately, or at any time or times 
subsequently, shall not vest in the purchaser until the purchase price shall be 
fully paid, or that the seller shall have and retain a lien thereon for the 
unpaid purchase money; and in any contract of [for] or for the leasing of 
such property, it shall be lawful to stipulate for a conditional sale thereof 
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at the termination of such lease, and that the rentals received may, as paid, 
be applied and treated as purchase money, and that the title to the property 
shall not vest in the lessee or vendee until the purchase price shall be paid in 
full, notwithstanding delivery to and possession by such lessee or vendee: 
Provided, That no such contract shall be valid as against any subsequent 
judgment creditor, or any subsequent bona fide purchaser, for value and with- 
out notice, unless,— 

1. The same shall be evidenced by an instrument duly acknowledged before 
some person authorized by law to take acknowledgments of deeds; 

2. Such instruments shall be filed for record in the office of the county 
auditor of the county in which, at the time of the execution thereof, is situated 
the principal office of the vendee or lessee within this territory; 

3. Each locomotive engine or car so sold, or contracted to be sold, or leased, 
as aforesaid, shall have the name of the vendor or lessee plainly marked on 
each side thereof, followed by the word “owner” or “lessor,” as the case may 
be. [L. 783, p. 62,§ 1; 1 H. C., § 1456.] 


@ 4589. Recording of Contract. 


The contracts herein authorized shall be recorded by the said county 
recorder, in the book of records of mortgages of real estate in said county; 
and on payment in full of purchase money, and the performance of the terms 
and conditions stipulated in any such contract, a declaration in writing to that 
effect shall be made by the vendor or his assignee, which declaration may be 
made on the margin of the record of the contract, attested by the said recorder, 
or it may be made by a separate instrument, to be acknowledged and recorded 
as aforesaid, and for such services the county recorder shall be entitled to the 
fees provided by law for the recording of deeds and mortgages of real estate. 
[L. 83, p. 62, § 2; 1 H. C., § 1457.] 


CHAPTER VIII. 


OF WILLS. 
2 4594. Who May Devise. 


Every person who shall have attained the age of majority, of sound mind, 
may by last will devise all his or her estate, real and personal. [L. 754, p. 313, 
§ 1; L. 760, p. 169, § 18; L. 763, p. 207, § 51; Cd. 781, § 1318; 1 H. C., § 
1458.] 3 


See infra § 6090 et seq., and notes, probate Appeal, 21 Am. St. Rep., 94-104; Devises and 
of wills. bequests: Note to Carpenter v. Van Olin- 
See infra § 4620 et seq., descent and distri- der, 11 Am. St. Rep., 99-107; Legacies, when 
bution. vested, when contingent: Goebel v. Wolf, 
See notes to § 4575 supra. 10 Am. St. Rep., 471-479; Abatement of, in 
Married woman can devise her property cases of deficiency of assets: Brill v. 
by will to the same extent and in the same Wright, 8 Am. St. Rep., 720-726; Provision 
manner that her husband can property be- for after born children: Note to Rodis v. 
longing to him. Weldy, 15 Am. St. Rep., 592-59; As affect- 
See supra § 4491. ing community property: Ballinger on 
See generally: Undue influence as affect- Community Property. § 243 et seq. See gen- 
ing validity of wills, extended note to In re erally, 29 Eng. & Am. Encyc. Law, p. 118 
Hess's Will, 31 Am. St. Rep., 670-691; Pre- et seq. 
sumption of undue influence: Richmond's 


2 4595. Requisites, and Execution of. 
Every will shall be in writing, signed by the testator or testatrix, or by 
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some other person under his or her direction in his presence, and shall be 
attested by two or more competent witnesses, subscribing their names to the 
will in the presence of the testator. [L- >54, p. 313, § 4; Cd. °81, § 1319; 1 
H. C., § 1459; see Or., § 3069. ] 


See infra notes to § 6117, proof of lost or See note to Guthrie v. Owen, 36 Am. Dec., 
destroyed wills. 16 
Imperfectly executed will, how far valid: 


3 4596. Signing Testators Name. 

Every person who shall sign the testator’s or testatrix’s name to any will 
by his or her direction shall subscribe his own name as a witness to such will, 
and ‘state that he subscribed the testator’s name at his request. [L. ’54, p. 


313, § 5; Cd. 81, $ 1320; 1 H. C., § 1460; Or., $ 3070.] 7/9 Jap ti 
L ve fi? 
2 4597. Will in Writing, Revocation of. 2y n 


No will in writing, except in cases hereinafter mentioned, nor any part 
thereof, shall be revoked except by a subsequent will in writing, or by burning, 
canceling, tearing, or obliterating the same, by the testator or testatrix, or 
in his or her presence, or by his or her consent or direction. [L. 54, p. 313, 
$ 6; Cd. ’81, $ 1321; 1 H. C., § 1461-] 


Revocation of will: See note to § 4604 infra. 


@ 4598. Revocation of by Subsequent Marriage, When. 

If, after making any will, the testator shall marry and the wife shall be 
living at the time of the death of the testator, such will shall be deemed re- 
voked, unless provision shall have been made for her by marriage settlement, 
or unless she be provided for in the will, or in such way mentioned therein 
as to show an intention not to make such provision, and no other evidence to 
rebut the presumption of revocation shall be received. [L. 754, p. 313, $ 7; 
Cd. 781, § 1322; 1 H. C., § 1462; see Or., § 3071; see Cal. C. C., § 1299.] 


Revocation by marriage: See note to Graves v. Sheldon, 15 Am. Dec., 659. 


@ 4599. Bond to Convey Not Deemed Revocation. 

A bond, covenant, or agreement made for a valuable consideration by a 
testator to convey any property, devised or bequeathed in any last will pre- 
viously made, shall not be deemed a revocation of such previous devise or 
bequest, but such property shall pass by the devise or bequest, subject to the 
same remedies on such bond, covenant, or agreement, for specific performance 
or otherwise, against devisees or legatees, as might be had by law against the 
heirs of the testator or his next of kin, if the same had descended to him. [L. 
754, p. 314, § 9; Cd. 781, § 13823; 1 H. C., § 1463; Or., § 3073; see Nev. G. S., 
§ 1463. ] 


3 4600. Charge or Incumbrance Not Deemed Revocation. 

A charge or incumbrance upon any real or personal estate for the purpose 
of securing the payment of money, or the performance of any covenant or 
agreement, shall not be deemed a revocation of any will relating to the same 
estate, previously executed. The devises and legacies therein contained shall 
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pass and take effect, subject to such charge or incumbrance. [L. ’54, p. 314, 
& 10; Cd. 81, § 1324; 1 H. C., § 1464; Or., § 3074; Cal. C. C., § 1302. ] 


? 4601. 


Void When Children Not Provided for. 


If any person make his last will and die, leaving a child or children, or 
descendants of such child or children, in case of their death, not named or 
provided for in such will, although born after the making of such will, or the 
death of the testator, every such testator, so far as he shall regard such child 
or children, or their descendants, not provided for, shall be deemed to die 
intestate, and such child or children, or their descendants, shall be entitled to 
such proportion of the estate of the testator, real and personal, as if he had died 
intestate, and the same shall be assigned to them, and all the other heirs, 
devisees, and legatees shall refund their proportional part. [L. 54, p. 314, ¥ 
11; Cd. ’81, § 1825; 1 H. C., § 1465; Or., § 3075; see Cal., C. C., § 1307.] 


See infra § 6483, descent as to adopted chil- 


ren. 

This section applies to the testator’s com- 
munity as well as to his separate property: 
Hill v. Hill, 7 W., 409; and under the set- 
tled construction proof of the testator’s in- 
tention to make provision for his children, 
outside the language of the will itself, is 
inadmissible: Id. 

Under this section parol evidence is in- 
admissible, where a testator devised all his 
property to his wife and her heirs, to show 
that at the time the will was made he had 
in mind his children, and that in devising 
his property to his wife he thereby intend- 
ed to, and did, provide for them: Bower v. 
Bower, 5 W., 225. 

A bequest of all of decedant’s property to 
her husband must be held void, under this 
section, there being a child living, when the 
only reference to him was in a proviso to 
the bequest to the husband providing that 
if he “should marry again after my demise 
all my property, both real and personal, is 
to belong to any one or more children that 
may be born to me before my demise”: 
Purdy v. Davis, 13 W., 164; following Bower 
v. Bower, 5 W., 225. In re Barker’s Estate, 
5 W., 390. 

A will, by the terms of which the testa- 
tor gives and bequeaths all her property to 
her beloved husband, ‘‘to the exclusion of 
every one else who may or might be en- 
titled to the same.” is ineffectual as against 
the testator’s children, under this section: 
In re Barker's Estate, supra, 

Where a will is void as to children for the 
reason that it fails to comply with this sec- 
tion, the proper remedy is to move the court 
to proceed with the administration of tthe 
testator’s estate, and, as a part of such 
administration, to decree and set over to 
the children the proportion to which they 
would be entitled if the testator had died 
intestate: Id. 

Although a will may, under the provis- 
ions of this section, be inoperative as to the 
testator’s children, and they entitled to 
share in his estate as if he had died intes- 
tate, yet the will is valid for all other pur- 
poses, and a devise of all the testator’s 
estate to his wife during her lifetime, with 
remainder to his heirs, will operate, where 
there are two children, to give the widow 
but a life estate in one-third of the testa- 
tor’s separate property: Webster v. Seattle 
Trust Co., 7 W.. 642. 

A will devising all the testator’s real 
estate to his wife, and which expressly de- 
clares that it is the last will and testament 
of testator, cannot be construed as a codicil 
to a former will whereby all the realty was 
devised to the wife, and certain sums be- 


queathed to the children, but such former 
will was necessarily revoked by the last; 
and the last will not naming or providing 
for the children, is inoperative as to them: 
Mason v. McLean, 6 W., 31. l 

A decree vesting one-half of community 
property in the children of a testator re- 
mains unaffected by the setting aside of a 
decree rendered in the same cause upon 
proceeding in intervention declaring the 
rights of the parties to be as decreed in the 
original action, except, that the interests of 
all should be subject to the lien of a cer- 
tain mortgage: Id. 

Child unprovided for by will.—The object 
of this section is not to compel parents to 
make actual beneficial provision for their 
children, but to prevent the consequences 
of oversight: See Payne v. Payne, 18 Cal., 
291. Where a married woman. after her 
husband’s death, makes a will, referring 
to and making her husband’s will a part cf 
her own. and the names of all the children 
appear in the husband’s will, this is a com- 
pliance with the requisite that the will 
must mention the names of all the chil- 
dren, etc.: Gerrish v. Gerrish, 8 Or., 351. 

Evidence of intentional omission.—It is 
not evidence of an intentional pmission by 
the testator of his children where he devises 
his estate to his grandson: Bush v. Lindsey, 
44 Cal., 121. The fact that children are men- 
tioned in the will is conclusive evidence 
that they were present to the mind of the 
testator when the will was made; and in 
such a case the statute affords them no 
protection, if provision was not made for 
them: Payne v. Payne, 18 Cal., 291. In Es- 
tate of Gerraud, 35 Cal., 336, it was said 
that parol evidence was not admissible to 
show that the omission of the children was 
intentional; on the contrary, it was deter- 
mined that to render an exclusion of the 
children effectual, the evidence that the tes- 
tator intended to do so must be furnished 
by the will itself. Evidence of the declara- 
tions of the testator as to his intention to 
omit any of his children from his will is 
not admissible. In order to disinherit a 
child whose name is omitted from the will, 
it is not sufficient merely to state that the 
whole of his property is devised to his wife, 
but the words of the will must show that 
the testator had the child in mind. and 
must indicate directly, or by implication 
equally as strong, that he intended to omit 
oh ue from the will: In re Stevens, 8 
Ca oy 822. 

Rights of child or issue unintentionally 
omitted from will: See extended note to 
Wilson v. Fosket, 39 Am. Dec., 740-744, also 
S dering evidence of intentional omis- 
sion. 
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2 4602. Advancements, Effect of. 


If such child or children, or their descendants, shall have an equal pro- 
portion of the testator’s estate bestowed on them in the testator’s lifetime, 
by way of advancement, they shall take nothing by virtue of the provisions 
of the preceding sections. [L. 754, p. 314, § 12; Cd. 781, § 13826; 1 H. C., § 
1466; Or., § 3076; Cal. C. C., § 1309.] 


See infra § 4627 et seq., advancements by decedent dying intestate. 


3 4603. Of Devise, Where Devisee Dies Before Testator. 


When any estate shall be devised to any child, grandchild, or other rela- 
tive of the testator, and such devisee shall die before the testator, leaving lineal 
descendants, such descendants shall take the estate, real and prsonal, as such 
devisee would have done in case he had survived the testator. [L. 54, p. 314, 
§ 13; Cd. ’81, § 1327; 1H.C., § 1467; Or., $ 3077; Cal. C. C., § 1310.] 


and RBigelow’s note, 5th Am. ed.; also 
2 Wiliams on Executors, 1513, 1514. The 
word “relative,’’ in the above section, in- 
cludes only relatives by blood, not by affin- 
ity: Estate of Pfuelb, 48 Cal., 643 


A wife is not a “relative” of her husband 
within the terms of this section: In re Ren- 
ton’s Estate, 10 W., 533. 

See infra § 6110 and notes, contest of will. 

As to distributions of estates per stirpes 
or per capita, see 2 Jarman on Wills, 194, 


¢ 4604. Revocation of Second Will Revives First, When. 


If, after making any will, the testator shall duly make and execute a sec- 
ond will, the destruction, canceling, or revocation of such second will shall not 
revive the first will unless it appears by the terms oi such revocation that 
it was his intention to revive and give effect to the first will, or unless he shall 
duly republish his first will. [L. 754, p. 315, § 14; Cd. 781, § 1328; 1H. C., 
§ 1468; Or., § 3078; Cal. C. C., § 1297.] 


To revoke a former will there must be a pereveee of others, after he has begun to 
revoking act as well as an intention to re- urn, cancel, or tear the will, it does not 
voke; and the revoking act must be com- constitute a revocation, however great may 
plete, or it will not be effectual. If the be the injury done to the instrument: See 
testator desists, voluntarily or through the note to Gains v. Gains, 12 Am. Dec., 377-380. 


¢ 4605. Nuncupative Will Valid, When. 


No nuncupative will shall be good when the estate bequeathed exceeds 
the value of two hundred dollars, unless the same be proved by two witnesses 
who were present at the making thereof, and it be proven that the testator, at 
the time of pronouncing the same, did bid some person present to bear witness 
that such was his will, or to that effect, and such nuncupative will was made 
at the time of the last sickness and at the dwelling house of the deceased, or 
where he had been residing for the space of ten days or more, except 
where such person was taken sick from home and died before his return. 
Nothing herein contained shall prevent any mariner at sea or soldier in the 
military service from disposing of his wages or other personal property by 
nuncupative will. [L. 54, p- 315, §§ 23, 24; Cd. ’81, § 1829; 1 H. C., § 1469; 
see Or., § 3079. | 


Nuncupative wills. — Statutes regarding A nuncupative will cannot be established 


this species of testament are generally 
strictly construed and require careful com- 
pliance with their terms: Morgan v. Stev- 
ens, 78 Ill., 287; Yarnall’s Will, 4 Rawle, 46; 
Tavlior’s Appeal, 47 Pa. St., 31; Biddle v. 
Biddle, 36 Md., 680; Mitchell v. Vickers, 20 
Tex., 377; Lucas v. Goff, 33 Miss., 629. 


Bal. Wash. Code I—77 


without proof that he decedent called to 
witness at least one person that such was 
his will: Garner v. Lansford, 12 Smedes & 
M., 558; Arnett v. Arnett, 27 Ill., 247; Winn 
v. Bob, 3 Leigh, 151; Dockum v. Robinson, 
26 N. H., 372; Batineau v. Le Blanc, 14 La. 
Ann., 729; Sampson v. Browning, 22 Ga., 293; 
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Lucas v. Goff. 33 Miss., 629; Biddle v. Bid- as to their requirements. 

dle, 36 Md., 630. Witnesses to: Arnett v. Arnett, 81 Am. 
See the note to Sykes v. Sykes, 20 Am. Dec., 230; unexecuted will, how far valid: 

Dec for an outline of the history of Guthrie v. Owne, 36 Am. Dec., 316-322. 

these wills and a review of the authorities 


3 4606. .Proof of Nuncupative Will. 


No proof shall be received of any nuncupative will, unless it be offered 
within six months after speaking the testamentary words, nor unless the 
words, or the substance thereof, be first committed to writing, and a citation 
issued to the widow or next of kin of the deceased, that they may contest the 
will if they think proper. [L. 54, p. 316, § 25; Cd. ’81, § 1330; 1 H. C., § 
1470; see Or., § 3080; see Cal. C. C., § 1290.] | 


3 4607. Devises to Witnesses Void, When. 

All beneficial devises, legacies, and gifts whatever, made or given in any 
will to a subscribing witness thereto, shall be void unless there are two other 
competent witnesses to the same; but a mere charge on the estate of the 
testator for the payment of debts shall not prevent his creditors from being 
competent witnesses to his will. If such witness, to whom any beneficial 
devise, legacy, or gift may have been made or given, would have been entitled 
to any share in the testator’s estate in case the will is not established, then so 
much of the estate as would have descended or would have been distributed to 
such witness shall be saved to him as will not exceed the value of the devise or 
bequest made to him in the will; and he may recover the same from the 
devisees or legatees named in the will in proportion to and out of the parts 
devised and bequeather to him. [L. ’60, p. 171, §§ 34, 35; Cd. ’81, § 1331; 1 
H. C., § 1471; Cal. C. C., §§ 1282, 1283; see Or., §§ 3085, 3086. ] 


3 4608. Devise of Land, How Construed. 

Every devise of land in any will shall be construed to convey all the 
estate of the devisor therein which he could lawfully devise, unless it shall 
clearly appear by the will that he intended to convey a less estate. [L. ’60, p. 
172, § 36; Cd.’81, § 1332; 1 H. C., § 1472; Cal. C. C., § 1311.] 

A sale of land by virtue of a partition the separate e propers. of her deceased hus- 
proceeding brought by the purchaser of a band, which he has by will devised to an- 
wifes community half interest is not sub- other: In re Eyre’s Estate, 7 291. 
ject to a deceased husband’s will providing DEVISING ALL ONE'S ESTATE. — If 
for the retention of the land until his chil- part of land devised has been conveyed or 
dren arrive at majority: Kromer v. Friday, contracted to be conveyed, the residue 
10 W., 621. passes by the will: Bruck v. Tucker, 32 

Under the legislation of this state relat- Cal., 425. See also Bernal v. Wade, 46 Cal., 


ing to the property rights of husband and 
wife, a wife cannot claim a homestead in 


3 4609. Estate for Life, Remainder in Fee. 

If any person, by last will, devise any real estate to any person for the 
term of such person’s life, such devise vests in the devisee an estate for life, 
and without the remainder is specially devised to the heirs of said devisee, 
it shall revert to the heirs at law of the testator. [L. ’54, p. 318, § 45; Cd. ’81, 
§ 1333; 1 H. C., § 1473; Or., § 3093.] 


24610. After-Acquired Lands Pass by Will. 
Any estate, rights, or interest in lands acquired by the testator after the 
making of his or her will shall pass thereby, and in like manner as if it passed 
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at the time of making the will, if such shall manifestly appear by the will to 
have been the intention of the testator. [I. >60, p. 172, § 38; Cd. ’81, $ 1334; 
1 H. C., § 1474; Nev. C. S., § 1474.] 


l 4611. Contribution Among Legatees. 


When any testator in his last will shall give any chattel or real estate to 
any person, and the same shal] be taken in execution for the payment of the 
testator’s debts, then all the other legatees, devisees, and heirs shall refund 
their proportional part of such loss to such person from whom the bequest 
shall be taken. [L. 754, p. 318, § 47; Cd. ’81, § 13835; 1 H. C., § 1475; Or., 
§ 3095. ] 


3 4612. Contribution, When Court May Enforce. 


When any devisees, legatees, or heirs shall be required to refund any part 
of the estate received by them, for the purpose of making up the share, devise, 
or legacy of any other devisee, legatee, or heir, the superior court, upon the 
petition of the person entitled to contribution or distribution of such estate, 


Inay order the same to be made, and enforce such order. 


Cd. ’81, § 1336; 1 H. C., § 1476.] 


4613. Term '‘ Will” Construed. 


[L. 754, p. 318, § 48; 


The term “will,” as used in this chapter, shall be so construed as to 


include all codicils attached to any will. 


1337; 1 H. C., § 1477; Or., § 3096.] 


3 4614. Construction of Wills. 


[L- 54, p. 319, § 49; Cd. ’81, $ 


All courts and others concerned in the execution of last wills shall have 
due regard to the direction[s] of the will, and the true intent and meaning 
of the testator, in all matters brought before them. [L. ’54, p. 319, § 50; Cd. 
81, § 1338; 1 H. C., § 1478; Or., § 3097.] 


The fact that technical and apt words of 
conveyance are not used in framing a will 
is immaterial if the intent of the testator 
to pass the title to real estate appears from 
the language used, when construed as a 
whole: Webster v. Thorndyke, 11 W., 390. 

In the particular case, held, that the will 
must be construed as passing title to the 
realty to the executor, and that he was 
given full power to sell the property and 
ayy the proceeds as directed in the will: 


If a testator provides by will that the 
trustees of his estate shall manage and set- 
tle the estate in the manner directed in his 
will without the intervention of a court 
having jurisdiction,'the power of such trus- 
tees is derlved from the will and their duty 
prescribed by it, and, so long as they faith- 
fully comply with its provisions, their acts 
cannot be called in question by any court: 
Newport v. Newport, 5 W., 114. See notes 
o § 6196 infra. 

For validity of and rule of construction, 
see note to Goebel v. Wolf, 10 Am. St. Rep., 
470, 479; Burlington University v. Barrett, 
92 Am. Dec., 383-389. 

Upon the death of one of the devisees 
under such will before having attained his 
majority, the administrator of his estate is 


@ 4615. 


entitled to demand and receive his portion 
es ae executor: Rogers v. Strobach, 15 
A will bequeathing to each of the testa- 
tor’s two children one-half of all the mon- 
eys that may be realized from the sale of 
all his real and personal property, to be 
paid to them on their attaining the age of 
twenty-one years respectively, is a devise 
to the children and not to the executor, 
though the will may further provide that 
all the property is devised to an executor, 
in trust, with power to sell same and invest 
the proceeds in securities, until the children 
attain their majority, when Weal and 
interest is to be paid over tot 

A will devising and bequeathing to cer- 
tain persons all the testator’s property, “in 
trust, nevertheless, to and for the following 
uses and purposes,” etec., constitutes such 
persons trustees, though they may be de- 
nominated in the will as executors, espe- 
cially when it appears from the will con- 
strued as an entirety, that such was the 
intent of the testator, inasmueh as a non- 
resident is named as one of the executors 
and certain trust property of the testator 
is included in the devise: Smith v. Smith, 
15 W., 239 


Words Importing Number and Gender, How Construed. 


Words in this chapter contained, or in this act, which import the singular 
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number only, may also be applied to the plural of persons and things, and 
words importing the masculine gender only may be extended to females also, 
when such construction shall be necessary. [Cd. °81, § 1339; 1 H. C., § 
1479.] 


CHAPTER 1x. 
OF DESCENT. 


3 4620. Descent of Real Property—Rule of. 


When any person shall die seized of any lands, tenements, or heredita- 
ments, or any right thereto, or entitled to any interest therein, in fee simple, 
or for the life of another, not having devised the same, they shall descend 
subject to the debts as follows:— 

1. If the decedent leaves a surviving husband or wife, and only one child, 
or the lawful issue of one child, in equal shares to the surviving husband or 
wife and child, or issue of such child; if the decedent leaves a surviving 
husband or wife, and more than one child living, or one child living and 
the lawful issue of one or more deceased children, one-third to the surviving 
husband or wife, and the remainder in equal shares to his children and to 
the lawful issue of any deceased child by right of representation; if there 
be no child of the decedent living at his death, the remainder goes to all of his 
lineal descendants; and if all the descendants are in the same degree of kin- 
dred to the decedent, they share equally; otherwise they take according to the 
right of representation; 

2. If the decedent leaves no issue, the estate goes in equal shares to the 
surviving husband or wife, and to the decedent’s father and mother, if both 
survive. If there be no father nor mother, then one-half goes in equal shares 
to the brothers and sisters of the decedent, and to the children of any deceased 
brothers or sisters, by right of representation. If decedent leaves no issue, 
nor husband nor wife, the estate must go to his father and mother; 

3. If there be no issue, nor husband nor wife, nor father and mother, nor 
either, then in equal shares to the brothers and sisters of the decedent, and to 
the children of any deceased brother or sister, by right of representation; . 

4. If the decedent leaves a surviving husband or wife and no issue, and no 
father nor mother, nor brother nor sister, the whole estate goes to the sur- 
viving husband or wife; 

5. If the decedent leaves no issue, nor husband nor wife, and no father nor 
mother, nor brother nor sister, the estate must go to the next of kin, in equal 
degree, excepting that when there are two or more collateral kindred in equal 
degree, but claiming through different ancestors, those who claim through the 
nearest ancestor must be preferred to those claiming through an ancestor more 
remote, however; 

6. If the decedent leaves several children, or one child and the issue of one 
or more other children, and any such surviving child dies under age, and not 
having been married, all the estate that comes to the deceased child by in- 
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heritance from such decedent descends in equal shares to the other children of 
the same parent, and to the issue of any such other children who are dead, 
by right of representation; 

7. If. at the death of such child, who dies under age, not having been 
married, all the other children of his parents are also dead, and any of them 
have left issue, the estate that came to such child by inheritance from his 
parent descends to the issue of all other children of the same parent; and if all 
the issue are in the same degree of kindred to the child, they share the estate 
equally; otherwise they take according to the right of representation; ) 

8. If the decedent leaves no husband, wife, or kindred, the estate escheats 
to the state, for the support of common schools in the county in which the 
decedent resided during lifetime, or where the estate may be situated. [L. 


"5, p. 53, $ 1; Cd. 81, § 3302; 1 H. C., § 1480.] 


For former laws on the subject of this 
cune P Mar ’54, pp. 305-308; L. '57, p. 24; 
L. °60, pp. 221-223; L. ’63, pp. 261- 
264; aE. R. Ts S.. pp. 373- STT. 

See supra $ 3066, proceeds of unclaimed 
and lost property escheat. 

See supra § 3075, unclaimed moneys, es- 
cheat to permanent school fund. 

See supra § 4601 and notes, wills. 

See supra notes to §§ 4490-4491, community 
property. 

See infra § 4640, title to real property vests 
in heirs, when. 

See infra § 4638, distribution of personal 
estate. 

See infra § 6219 et seq., probate homestead 
and widow’s allowance. 

See infra notes to § 6341, order of payment 
of legacies. 

See infra § 6483, descent of property in 
cases of adopted children. 

It is the decedent’s separte property that 
1S Sporen on this section: Morgan v. Bell, 

The statutes of descent make the wife an 
heir of the husband, but no reason exists 
for enlarging its provisions: In re Renton’s 
Estate, 10 W., 533, 539. 

If the owner of lands dies intestate, leav- 
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ing no husband or wife, or kindred, the 
lands escheat to the state under this sec- 
tion (subd. 8) and the title vests immediate- 
ly in the state on the death of the owner, 
without the aid or intervention of the pro- 
bate court: Territory v. Klee, 1 W., 183. 

A decree of one probate court escheating 
property to the territory for the support of 
public schools, because the owner died in- 
testate, leaving no kindred or wife, is void, 
where the probate court of another county 
has already granted letters of administra- 
tion of the estate, the decedent having been 
a non-resident, and having died outside of 
te territory, leaving property in both coun- 
ties: 

An action to quiet title cannot be main- 
tained by an heir until after the close of 
the administration upon his ancestor’s es- 
tate: Hazelton v. Bogardus, 8 W., 102; see 
Dunn v. Peterson, 4 W., 170; Balch v. Smith, 
4 W., 497; but see infra § 4640 et seq., later 
enactment. 

The passage of the act of 1875 regulating 
the descent of property did not operate to 
prevent the act passed on the same day re- 
lating to adoption from becoming a law, 
but the two must be construed together as 
one act: In re Wilbur’s Estate, 14 W., 


Descent of Community Property. 


Upon the death of either husband or wife, one-half of the community 


property shall go to the survivor, subject to the community debts, and the 
other half shall be subject to the testamentary disposition of the deceased 
hushand cr wife, subject also to the,community debts. Jn case no testa- 
mentary disposition shall have been made by the deceased husband or wife of 
his or her half of the community property, it shall descend equally to the 
legitimate issue of his, her, or their bodies. Jf there be no issue of said 
deceased living, or none of their representatives living, then the said com- 
munity property shall all pass to the survivor, to the exclusion of collateral 
heirs, subject to the community debts, the family allowance, and the charges 
and expenses of administration. [Cf. L. 775, p. 55, $ 2; Cd. 781, $§ 3303, 
2411, 2412; 1 H. C., § 1481.] 
See last section and notes. 


See supra §§ 4490, 4491, and notes, commu- 
nity property. 


nity estate, and not merely the decedent’s 
interest therein, is subject to administra- 
tion proceedings for the payment of com- 


See supra § 4601 and notes, wills. 

See infra § 4640, title, when vests in heir. 

See Ballinger on Community Property, 
§§ 243-250. 

Under this section, upon the death of 
either husband or wife, the whole commu- 


munity debts: Ryan v. Ferguson, 3 W., 
356; see also In re Hill’s Estate, 6 W., 288; 
Sadler v. Neisz, 5 W., 193. 

Under the statute requiring the property 
of the community to be administered with 
the estate of that member of the commu- 
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nity who is first deceased, the widow of a 
decedent cannot maintain an action for her 
half interest in a community contract until 
after a decree of distribution in the probate 
proceedings is had: Lawrence v. Belling- 
ham Bay, etec., Ry. Co., 4 W.. 664. 

Although it is proper that the community 
estate should be administered upon by the 
legal representatives of the wife, she hav- 
ing died first, yet, where an administrator 
with the will annexed has been appointed 
for the wife’s estate subsequent to death of 
husband, who was acting as executor there- 
of, and such administrator does not procecd 
with diligence to obtain possession of the 
community property, but sits by for a year 
and a half and sees the same administered 
in the settlement of the estate of the hus- 
band. such administrator is estopped from 
setting any claim of right to administer 
ae oM muuity estate: In re Hill's Estate, 

Where a husband acts as administrator 
of a deceased wife's will, but, at the time 
of his death, has not completed adminis- 
tration upon her estate, and the executor 
of his own will take possession and admin- 
ister upon all the property the husband 
held, including the separate and community 
estate of the deceased wife, such adminis- 
tration by his executors is merely irregu- 
lar and not void, nor do the ordinary rules 
relating to the liability of executors de son 
tort apply thereto: Id. 

Under the statutes of this state providing 
for the descent of community property, one 
half of which shall gc to the survivor and 
the other half to the children, the portion 
received by any child, whether real or per- 
sonal, will, on its decease, descend to its 
brothers and sisters and not to the surviv- 
ing parent: In re Forts’ estate, 14 W.. 10. 

Where there has been no administration 
upon the estate of the wife, or upon the 
community property, for a period of eight 
years after her death, her hushand and only 
child surviving her, the presumtion is that 
as to the community property there was no 
necessity for administration, and that the 
right of the child to the possession of his 
share in the community real estate as heir 
of his mother s complete: Hill v. Young, 
7 W., 33. 

Where all the parties are before the court 
concerning an application for the sale of 
decedent’s lands, a decree that a marriage 
existed between the decedent and a woman 
claiming to be his wife, and that certain 
land left by decedent was community prop- 
erty, in which she had a half interest, must 
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stand against collateral attack, if the court 
haa jurisdiction: Kromer v. Friday, 10 W., 


~ ipn the death of a wife, the power of 
the husband to dispose of community real- 
ty, although acquired before the act of ’69, 
ceased, and the property became vested by 
moieties in the husband and the the chil- 
dren: Hill v. Young, supra. 

Under this section a mortgage by the sur- 
vivor purporting to embrace his whole es- 
tate is valid as to his undivided one-half 
interest: Wortman v. Voorhies, 14 W., 152, 
154; citing Tucker v. Brown, 9 W., 357; Hill 
v. Young, T W., 33. 

Real property acquired by the community 
under the provisions of the law of '69. which 
gave the hushand power to convey the en- 
tire title by his separate deed, could not be 
conveyed away by the husband after his 
wife’s death, so as to pass her interest, 
while the law of '71 (L. ’71, p. 73. § 22), de- 
claring that one-half the community prop- 
erty should belong to the wife and her heirs 
are was in force: Mabie v. Whittaker, 

The legislature has power to change the 
law of descent as to community lands pre- 
viously acquired: Id. 

If a party dies possessed of an interest in 
community property which is not required 
to pay the community debts. and is not 
otherwise exempt, such interest is Hable for 
his separate debts when his separate prop- 
erty is exhausted: Columbia Nat'l Bk. v. 
Embree, 2 W., 33l. 

Under 8&§ 6287, 6289, infra, authorizing the 
probate court to order a sale of the mort- 
gaged property of a decedent. if the re- 
demption thereof is not deemed expedient, 
community property mortgaged by a de- 
cedent and his wife may be ordered sold 
for the purpose of paying the mortgaged 
debt: Ryan v. Ferguson, 3 W.. 356. 

A sale by a father of his minor children’s 
portion of a community estate {nherited 
from their deceased mother, when not made 
under order of the probate court, cannot, 
in an action against the children by the 
grantees to quiet title. be treated as having 
been made for the benefit of the heirs and 
as subject to confirmation in such action, 
on the theory of necessity for such sale, 
even though the grantees had in good faith 
purchased and improved the property, as 
the children would not be estopped by any 
dishonest conduct on the part of their 
father in making the sale: Bjmerland v. 
Eley, 15 W., 101 


@ 4622. Tenancy in Dower and by Curtesy Abolished. 

The provisions of section 4620, as to the inheritance of the husband and 
wife from each other, apply only to the separate property of the deccdents, 
and take the place of tenancy in dower and tenancy by curtesy, which are 


hereby abolished. [L. 775, p. 55, 


See supra 8 4495, prohibition against such 
tenancy. 

See Rallinger on Community Property, 
§§ 218, 253. 

This section is not void for the reason 
that it is not embraced within the objects 
of the law within which it is found and en- 
acted: Richards v. Bellingham Bay L. Co., 
5t Fed. Rep., 209. 

The incohate right of dower is not such a 
vested right or interest as cannot be taken 
away by legislative action: Richards v. 
Bellingham Bay L. Co., supra; and dower 
as it existed in Washington territory prior 
to the Law of '79, p. 79, 8 18, which abol- 
ished dower, was not a right “established, 
accrued, or accruing.” as to which, by $ 31, 
such act was not to be construed as oper- 
ating retrospectively: Richards v. Belling- 
ham Bay L. Co., supra. 


$ 3; Cd. 81, $ 3304; 1 H. C., § 1482.] 


At a time when the right of dower ex- 
isted in Washington territory, a hushand 
conveyed land without joining his wife in 
the deed. and. at the time of his death, 
this section and § 44% supra were in force, 
abolishing dower: Held, That the widow 
was not entitled to dower in the land so 
conveyed: (47 Fed. Rep., 854, affirmed) 
Richards v. Bellingham Bay L. Co., supra. 

This section limits the operation of &§ 4620 
supra, in husbands and wives inheriting 
from each other, to separate property: In 
re Forts’ Estate, 14 W., 15. 

Specification of $ 4620 substituted for the 
section named in the Code of ‘S81. In that 
code § 3303 is referred to, but this was man- 
ifestly a mere clerical error, § 3302 of the 
Code of 'S1. which is § 4620 of this volume, 
being clearing the section intended. 
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¢ 4623. Survivorship Between Joint Tenants Abolished. 


If partition be not ¢nade between joint tenants, the parts of those who die 
first shall not accrue to the survivors, but descend, or pass by devise, and shall 
be subject to debts and other legal charges, or transmissible to executors or 
administrators, and be considered, to every intent and purpose, in the same 
view as if such deceased joint tenants had been tenants in common: Pro- 
vided, That community property shall not be affected by this section. [ L. *86, 
p. 165, § 1; 1 H. C., §1483.] 


@ 4624. Mlegitimate Child, Rights of. 


Every illegitimate child shall be considered as an heir to the person who 
shall in writing, signed in the presence of a competent witness, have acknowl- 
edged himself to be the father of such child, and shall in all cases be consid- 
ered as heir of his mother, and shall inherit his or her estate, in whole or in 
part, as the case may be, in the same manner as if he had been born in lawful 
wedlock; but he shall not be allowed to claim, as representing his father or 
mother, any part of the estate of his or her kindred, either lineal or collateral, 
unless before his death his parents shall have intermarried, and his father, 
after such marriage, shall have acknowledged him as aforesaid, and adopted 
him into his family, in which case such child and the legitimate children 
shall be considered as brothers and sisters, and on the death of either of them 
intestate, and without issue, the others shall inherit his estate, and he theirs, 
as herctofore provided in like manner as if all the children had been legiti- 
mate, saving to the father and mother, respectively, their rights in the estates 
of all the said children, as provided heretofore, in like manner as if all had 
been legitimate. [L. 775, p. 55, $ 4; Cd. 781, § 3305; 1 H. C., § 1484.] 
ceremony being celebrated, the issue of 


such a union is illegitimate and incapable 
Kelley v. 


See references to § 4620 and notes. 
Where a white man procures an Indian ; 
woman to live with him on the payment of of inheriting the father’s estate: 


& few dollars to her relatives, no marriage Kitsap Co., 5 W., 52L 


4625. Property of Illegitimate Child, Descent of. 

If any illegitimate child shall die intestate without lawful issue, his 
estate shall descend to his mother, or in case of her decease, to her heirs at 
law. [L. 775, p. 65, § 5; Cd. 81, § 3306; 1 H. C., § 1485; see Or., § 3102. ] 


See references to § 4620. 


4626. Degree of Kindred, How Computed. 

The degree of kindred shall be computed according to the rules of the 
civil law, and the kindred of the half-blood shall inherit equally with those of 
the whole blood in the same degree. [L. ’75, p. 55, § 6; Cd. 781, § 3507; 1 H. 
C., $ 1486; Or., § 3103. ] 


ing a degree for each person. as well in the 


See references to § 4620. y 
ascending as descending lines: 4 Kent. 


COMPUTATION OF DEGREES.—In the 


mode of computing the degrees of consan- 
guinity, the civil law, which {is generally 
followed in this country upon that point, 
begins with the intestate, and ascends from 
him to a common ancestor, and descends 
from that ancestor to the next heir, reckon- 


Com., 413. 
Inheritance by kindred of the half-blooc: 
Note Prescott v. Carr, 61 Am. Dec., 650-667. 
See generally title “Succession,” 24 Am. 
& Eng. Encyc. Law, p. 344. 


A r 2 4627. Advancement, How Considered. 


Any estate, real or personal, that may have been given by the intestate in 
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his lifetime as an advancement to any child, or other lineal descendant, shall 
be considered a part of the intestate’s estate, so far as regards the division and 
distribution thereof among his issue, and shall be taken by such child or 
other descendant, toward his share of the intestate’s estate. [L. 775, p. 56, 
$ 7; Cd. 781, § 3308; 1 H. C., § 1487; Or., § 3104.] 


See references to § 4620. See supra § 4602, advancement by testator. 


¢ 4628. Effect of Advancements on Distributive Shares. 


If the amount of such advancement then exceed the share of the heir 
so advanced, he shall be excluded from any further portion in the division 
and distribution of the estate, but he shall not be required to refund any part 
of such advancement, and if the amount so received shall be less than his 
share, he shall be entitled to so much more as will give him his full share of 
the estate of the deceased. [L. ’75, p. 56, § 8; Cd. ’81, § 3309; 1 H. C., § 
1488; Or., § 3105.] 


See references to § 4620 supra. 


$8 4629. Advancement of Realty, Effect on Distributive Shares. 


If any such advancement shall have been made in real estate, the value 
thereof shall, for the purposes of the preceding section, be considered as part 
of the real estate to be divided, and if it be in personal estate, and if in either 
case it shall exceed the share of real or personal estate respectively that would 
have come to the heir so advanced, he shall not refund any part of it, but shall 
receive so much less out of the other part of the estate as will make the 
whole share equal to those of the other heirs who are in the same degree 
with him. [L. 775, p. 56, § 9; Cd. ’81, § 3310; 1 H. C., § 1489; Or., § 3106.] 

See references to § 4620. 


e 
4 4630. Advancement, What is. 


All gifts and grants shall be deemed to have been made in advancement, 
if expressed in the gift or grant to be so made, or if charged in writing by 
the intestate as an advancement, or acknowledged in writing as such by 
the child or other descendant. [L. 775, p. 57, § 10; Cd. 781, § 3311; 1 H. C. 
§ 1490; see Or., § 3107.] 


See references to § 4620. 


g 4631. Value of Estate Advanced. 

If the value of the estate so advanced shall be expressed in the convey- 
ance, or in the charge thereof made by the intestate, or in the acknowledgment 
by the party receiving it, it shall be considered of that value in the division 
and distribution of the estate; otherwise it shall be estimated at its value 
when given. [L. 775, p. 57, § 11; Cd. 7&1, § 3312; 1 H. C., § 1491; Or., 
§ 3108. | 


See references to § 4620. 


2 4632. Death of Descendant to Whom Advancement Made. 


If any child or lineal descendant so advanced shall die before the in- 
testate, leaving issue, the advancement shall be taken into consideration in the 
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division and distribution of estate, and the amount thereof shall be allowed 
accordingly by the representatives of the heir so advanced, as so much received 
towards their share of the estate, in like manner as if the advancement had 
been made directly to them. [L. 775, p. 57, § 12; Cd. °81, § 3313; 1 H. C., 
§ 1492; see Or., § 3109.] 


See references to § 4620. 


¢ 4633. Words ‘‘Issue” and ‘‘Real Estate”? Defined. 


The word “issue,” as used in this chapter, includes all the lawful lineal 
descendants of the ancestor, and the words “real estate” include all lands, 
tenements, and hereditaments, and all rights thereto, and all interests therein 
possessed and claimed in fee simple, or for the life of a third person. [L. 775, 
p. 57, § 13; Cd. ’81, § 3314; 1 H. C., § 1493; see Or., § 3111.] 


See references to § 4620. 


3 4634. Posthumous Children, Inheritance by. 


Inheritance or succession by right of representation takes place when the 
descendants of ariy deceased heir take the same share or right in the estate 
of another that their parent would have taken if living. Posthumous chil- 
dren are considered as living at the death of their parent. [L. 775, p. 57, § 
14; Cd. 781, § 3315; 1 H. C., § 1494; see Or., § 3111.] 


See references to § 4620. 


CHAPTER X. 
OF DISTRIBUTION. 


è 4638. Distribution ofgSeparate Personal Estate. 


When any person shall die possessed of any separate personal estate, or of 
any right or interest therein not lawfully disposed of by his last will, the 
same shall be applied and distributed as follows:— 

1. The widow, if any, shall be allowed all articles of her apparel or orna- 
ment, according to the degree and estate of her husband, and such provisions 
and other necessaries, for the use of herself and family under her care, as 
shall be allowed and ordered in pursuanee of the provisions of any law; and 
this allowance shall be made as well when the widow receives the provision 
made for her in the will of her husband as when he dies intestate; 

2. The personal estate remaining after such allowance shall be applied to 
the payment of the debts of the deceased, with the charges for the funeral and 
the settling of the estate; 

3. ‘The residue, if any, of the personal estate shall be distributed among the 
same persons as would be entitled to the real estate by section 4620, and in 
the same proportion as provided, excepting as herein further provided; 

4. If the intestate leave a husband and issue, the husband shall be entitled 
to one-half the residue; 


5. If there be no issue, the husband shall be entitled to the whole of the 
residue; 
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6. If the intestate leave a widow and issue, the widow shall be entitled to 
one-half of said residue; 

7. If there be no issue, the widow shall be entitled to the whole of the 
residue; 

8. If there be no husband, widow, or kindred of the intestate, the said 
personal estate shall escheat to the state, for the use of common schools in the 
particular county in which the intestate shall have resided at time of death. 
[L. 775, p. 57, § 15; Cd. ’81, $ 3316; 1 H. C., § 1495; see Or., § 3099.] 

Section Specified, in subd. 3, in place of See infra § 6922, distribution of property 


“this act set apart in probate. 
See references to § 4620 and notes. 


24639. Effect of Advancement Where Widow and Issue Survive. 

If the intestate leave a widow and issue, and any relation have received 
an advancement from the intestate in his lifetime, the value of such advance- 
ment shall not be taken into consideration in computing the one-half part to 
be assigned to the widow, but she shall be entitled to the one-half part only of 
the said residue, after deducting the value of the advancement. [Ju. 775, p. 58, 
§ 16; Cd. 81, § 3317; 1 H. C., § 1496; Or., § 3199.] 

See references to § 4620. ' See supra § 4602, advancements by testa- 
See supra § 4627 et scq., advancements. tor. 
4640. Real Property Vests in Whom—Rights of Heirs in. 

When a person dies scized of lands, tenements or hereditaments, or any 
right thereto or entitled to any interest therein in fce or for the life of an- 
other, his title shall vest immediately in his heirs or devisees, subject to his 
debts, family allowance, expenses of administration and any other charges for 
which such real estate is liable under existing laws. No administration of 
the estate of such decedent, and no decree of distribution or other finding or 
order of any court shall be necessary in any case to vest such title in the 
heirs or devisees, but the same shall vest in the heirs or devisees instantly 
upon the death of such decedent: Provided, That no person shall be deemed 
a devisee until the will has been probated. The title and right to possession 
of such lands, tenements, or hereditaments so vested in such heirs or devisees, 
together with the rents, issues and profits thereof, shall be good and valid 
against all persons claiming adversely to the claims of any such heirs, or 
devisees, excepting only the executor or administrator when appointed, and 
persons lawfully claiming under such executor or administrator; and any one 
or more of such heirs or devisees, or their grantees, jointly or severally, may 
sue for and recover their respective shares or interests in any such lands, tene- 
ments, or hereditaments and the rents, issues and profits thereof. whether 
letters testamentary or of administration be granted or not, from any person 
except the executor or administrater and those lawfully claiming under such 
executor or administrator. [L. 795, p. 197, $ 1.] 


24641. Titles of Heirs Confirmed. 

This act shall apply to and govern the transmission of title of lands, tene- 
ments and hereditaments in the case of the estates of persons hereafter dying 
and of persons already deceased, whether letters testamentary or of adminis- 
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tration have been granted on such estates or not, and the title of all heirs 
and devisees, and their grantees, to any such real property is hereby confirmed 
and made valid to the same extent as if this act had been passed before the 
death of such decedent. [L. 795, p. 198, § 2.] 


“This act” included §§ 4640-4645. 


3 4642. Debts. l 
No real estate of a deceased person shall be liable for his debts unless, 


letters testamentary or of administration be granted within six years from the 
date of the death of such decedent. [L. 95, p. 198, § 3.] 


l 4643. ‘‘Heirs,’” Meaning of. 

The word “heirs” shall be construed as meaning the person or persons 
to whom land, tenements and hereditaments descend as defined in sections 
from 4620 to 4634, both inclusive. [L. 95, p. 198, § 4.] 


@ 4644. Community Interests. 

This act shall apply to community real property and also to separate 
estate; and upon the death of either husband or wife, title of all community 
real property shall vest immediately in the person or persons to whom the 
same shall go, pass, descend or be devised, as provided in section 4621, subject 
to all the charges mentioned in section 4640 g this act. [L. 795, p. 199, § 5.] 

See note to § 4641. 


? 4645. Liability of Existing Estates. 

Nothing in this act shall have the effect to prevent the real estate of a 
person deceased for six years prior to the going into effect of this act from 
being liable for his debts, where letters testamentary or of administration of 
the estate of such deceased person shall be issued prior to one year after the 
going into effect of this act. [L. 95, p. 199, § 6.] 

See note tn 3 4641. 
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